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0taU  reports  ar»  !■  prftb— m,  uid  th*  numben  of  tlito  aorlM  1b  bold-ftMed 


ALABAMA.— (83)  S;  (84)  6;  (85)  7;  (86)  11;  (87)  IS;  (88)  16;  (89) 
18;  (90,  91)  24;  (92)  26;  (93)  SO;  (94)  33;  (95)  36;  (96,  97)  38; 
(98)  39;  (99)  42;  (100,  101)  46;  (102)  48;  (103)  40;  (104,  105) 
53;  (106,  107,  108)  64;  (109,  110)  66;  (111)  66;  (112)  67;  (113) 
59;  (114)  62;  (115,  116)  67;  (118,  119)  72;  (120)  74;  (121)  77; 
(122,  123,  124,  125)  82;  (126,  127)  86;  (128)  86;  (129)  87;  (130) 
89;  (131,  132)  90;  (183)  91;  (134)  92;  (135)  93;  (136)  96;  (137) 
97;  (138)  100;  (139)  101;  (140)  103;  (141)  109;  (142)  110;  (143) 
111;  (144)  113;  (145)  117;  (146,  147)  119. 

ABKANSA8.— (48)  S;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54) 
26;  (55)  29;  (56)  85;  (57)  38;  (58)  41;  (59)  43;  (60)  46;  (61,  G2) 
64;  (63)  68;  (64)  62;  (65)  67;  (66)  74;  (67)  77;  (68)  82;  (69)  86; 

(70)  91;  (71)  100;    (72)    105;    (73)    108;    (74)    109;    (75)    112; 

(76,  77)  113;  (78)  116;  (79)  116;  (80)  117;  (81,  82)  118;  (83)  119; 

(84)  120. 

CALIFORNIA.— (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78, 
79)  12;  (80)  IS;  (81)  16;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (80) 
21;  (87,  88)  22;  (89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95) 
29;  (96)  31;  (97)  33;  (98)  35;  (99)  37;  (100)  38;  (101)  40;  (102> 
41;  (103)  42;  (104)  43;  (105)  46;  (106)  46;  (107)  48;  (108)  49; 
(109)  50;  (110,  111)  62;  (112)  63;  (113)  64;  (114)  66;  (115) 
66;  (116)  68;  (117)  69;  (118)  62;  (119)  63;  (120)  65;  (121)  66; 
(122)  68;  (123)  69;  (124)  71;  (125)  73;  (126)  77;  (127)  78;  (les. 
129)  79;  (130)  80;  (131)  82;  (132)  84;  (133)  86;  (134)  86;  (135) 
87;  (136)  89;  (137)  92;  (138)  94;  (139)  96;  (140)  98;  (141)  99; 
(142)  100;  (143)  101;  (144)  103;  (145)  104;  (146)  106;  (147)  109; 
(148)  113;  (149)  117;  (150)  119. 

COLORADO.— (10)  3;   (11)  7;  (12)  IS;   (13)  16;  (14)  20;   (15)  22; 

(16)  26;   (17)  31;  (18)  86;  (19)  41;   (20)  46;  (2J)  62;   (22)  55; 

(23)  68;  (24)  65;  (25)  71;   (26)  77;   (27)  83;   (28)  89;   (20)  93; 

(30)  97;  (31)  102;  (32)  106;  (33)  108;  (34)  114;  (35)  117;  (36) 

118;   (37)  119;   (38)  120. 
CONNECTICUT.— (54)  1;  (55)  8;  (56)  7;  (57)  14;  (58)  18;  (59)  21; 

(60)  26;  (61)  29;   (62)  36;   (63)  38;   (64)  42;   (65)  48;   (66)  50; 

(67)  52;  (68)  57;  (69)  61;  (70)  66;  (71)  71;  (72)  77:   (73)  84; 

(74)  92;  (75)  96;  (76)  100;  (77)  107;  (78)  112;  (79)  118. 
DELAWARB.— (5  Houst.)  1;  (6  Honst.)  22;  (7  Hooet.)  40;  (9  Houst.) 

43;  (1  Marv.)  65;  (2  Marv.)  69;  (1  Pennewill)  73;  (2  Penncwill) 

82;  (3  Pennewill)  94;  (4  Pennewill)  103;  (5  Pennewill)  119. 
FLORIDA.— (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29; 

(29)  30;  (30)  32;  (31)  34;  (32)  37;  (33)  39;  (34)  43;  (35)  48;  (36) 

61;   (37)  63;   (38)  56;  (39)  63;   (40)  74;  (41)  79;   (42)  89;   (43) 

99;  (44)  103;  (45,  46,  47)  110;  (48,  49,  50)  111;  (51,  52)  120. 


SOHBDULiB.  5 

flB0BGIA.-(76)  2;  <77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14; 
(83,84)20;  (85)  21;  (86)  22;  (87)  27;  (88)  SO;  (89)  32;  (90)  35; 
(91,  92,  93)  44;  Cd4r)  47;  (95,  96)  51;  (97)  54;  (98)  68;  (99)  59; 
(100)82;  (101)  eS;  (102)  66;  (103)  68;  (104)  69;  (105)  70;  (106) 
71;  (107)  73;  (108)  75;  (109)  77;  (110,  111)  78;  (112)  81;  (113) 
84;  (114)  88;  (115)  90;  (116)  94;  (117)  97;  (118)  98;  (119)  100; 
(120)102;  (121)  104;  (122)  106;  (123)107;  (124)  110;  (125) 
114;  (126)  115;    <127,  128)  119. 

IDAH0.-(2)  36;   (3,  4,  5)  95;  (6)  96;  (7)  97;  (8)  101;  (9)  108;  (10) 
109;  (11)  114;    (12)  118. 

ILUNOia— (121)    2;     (122)  8;  (123)  6;   (124)  7;   (125)  8;   (126)  9; 

(127)  11;  (128)    16;  (129)  16;  (130)  17;  (181)  19;  (132)  22;  (133, 

134)  23;  (135)    25;    (136)  29;  (137)  31;  (138,  139)  32;  (140,  141  > 

83;  (142)  84;     (143,  144,  145)  36;  (146,  147)  37;   (148)  39;   (149, 

150)  41;  (151)    42;    (152)  43;  (154)  45;  (158,  155)  46;  (156)  47; 

(157)  48;   (158)    49;  (159)  60;  (160,  161)  52;  (162)  63;  (163)  54; 

(164, 165)  5a;    (166)  67;  (167)  59;  (168,  169)  61;  (170)  62;  (171) 

63;  (172,  173)     C4;    (174)  66;  (175)  67;  (176)  68;  (177,  178)  69; 

(179)  70;  (ISO,   181)  72;  (182)  74;  (183,  184)  75;  (185)  76;  (186) 

78;  (187)  7«;    C^BS^  80;  (189)  82;  (190)  83;  (191,  192)  85;  (193) 

86;  (194,  195)    88;    (196)  89;  (197)  90;  (198)  92;   (199,  200),  93; 

(201)  94;   (202)    95;  (203)  96;  (204,  205)  98;  (206,  207)  09;  (208) 

100;  (209)  lOl;    (210)  102;  (211,  212)  103;  (213)  104;  (214)  106; 

(215)  106;    (2X6,  817)  108;  (218,  219)  109;  (220)  110;  (221)  112; 

(222);  113;   (223)  114;  (224)  116;  (225)  116;  (226)  117;  (227)  118; 

(228)  119;     (229,  230)  120. 

Oroi^lNA.— (112)   2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118) 

10;  (119)  12;   (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125) 

21;  (126,  127)  22;  (128)  26;  (129)  28;  (130)  SO;  (131)  31;   (132) 

82;  (133)  36;   (134)  89;  (135)  41;  (136)  43;  (137)  45;  (138)  46; 

(139)  47;  (140)  49;  (1,  2,  3  Ind.  App.;  141)  60;  (4,  5,  6  Ind.  App.; 

142)  51;  (7,  8  Ind.  App.;  143)  52;  (9,  10  Ind.  App.)  63;  (11  Ind. 

App.)  54;    (13  Ind.  App.;  144)  56;   (14  Ind.  App.)  56;   (15  Ind. 

App.;  145)  57;   (146)  68;  (16  Ind.  App.)  59;  (17  Ind.  App.)  60; 

(147,  148)   62;   (18  Ind.  App.;  149)  63;   (150;  19  Ind.  App.)  66; 

(20  Ind.  App.)  67;  (151)  68;   (21  Ind.  App.)  69;  (152)  71;   (22 

Ind.  App.)  72;  (153)  74;  (23  Ind.  App.;  154)  77;  (24  Ind.  App.) 

79;  (155)  80;  (25  Ind.  App.)  81;   (156)  83;    (26  Ind.  App.)  84; 

(157;  27  Ind.  App.)  87;   (28  Ind.  App..)  91;   (158)  92;   (29  Ind. 

App.)  94;  (159)  96;  (30  Ind.  App.)  96;  (160)  98;  (31  Ind.  App.) 

99;  (161)  100;  (32  Ind.  App.;  162)  102;  (33  Ind.  App.)  104;  (163) 

106;   (34  Ind.  App.)  107;  (164)  108;   (35  Ind.  App.)  Ill;   (165) 

112;  (36  Ind.  App.)  114;  (37  Ind.  App.;  166)  117;  (167)  119;  (168) 

120. 

IOWA.— (72)  2;  (73)  6;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79) 
18;  (80)  20;  (81)  26;  (82)  31;  (83)  32;  (84)  36;  (85)  39;  (86) 
41;  (87)  43;  (88)  46;  (89,  90),  48;  (91)  61;  (92)  64;  (93)  67; 
(94,  95)  68;  (96,  97)  69;  (98)  60;  (99)  61;  (100)  62;  (101,  102) 
68;  (103)  64;  (104)  66;  (105)  67;  (106)  68;  (107)  70;  (108)  75; 
(109)  77;  (110)  80;  (111)  82;  (112)  84;  (113)  86;  (114)  89;  (115) 
91;  (116)  93;  (117)  94;  (118)  96;  (119)  97;  (120)  98;  (121)  100; 
(122,  123)  101;  (124)  104;  (125,  126)  106;  (127)  109;  (128)  111; 
(129)  113;  (130)  114;  (131)  117;   (132,  133)  119;  (134)  120. 

KANSAS.— (37)  1;  (38)  6;  (39)  7;  (40)  10;  (41)  IS;  (42)  16;  (43) 
19;  (44)  21;  (45)  23;  (46)  26;  (47)  27;  (48)  SO;  (49)  SS;  (50> 
84;  (51)  S7;  (52)  39;  (53)  42;  (54)  46;  (55)  49;  (56)  64;  (57) 
67;  (68)  62;   (59J,  68;  (60)  72;  (61)  78;  (62)  84;  (63)  88;  (64) 
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91;  (65)  93;  (66)  97;  (67)  100;  (68)  104;  (69)  105;  (70)  109; 
(71)  114;  (72)  115;  (73)  117;  (74)  118. 

KENTUCKY.— (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25; 
(90)  29;  (91)  84;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49; 
(97)  53;  (98)  56;  (90)  59;  (100)  66;  (101)  72;  002)  80;  (103) 
82;  (104)  84;  (105)  88;  (106)  90;  (107)  92;  (108)  94;  (109)  95; 

(110)  96;  (111)  98;  (112)  99;  (113)  101;  (114)  102;  (115)  103: 
(116)  105;   (117,  118)  111;   (119)  115;   (120)  117. 

LOUISIANA.— (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (4i  La.  Ann.)  17; 
(42  La.  Ann.)  21;  (48  La.  Ann.)  26;  (44  La.  Ann.)  32;  (45  L&. 
Ann.)  40;  (46,  47  La.  Ann.)  49;  (48  La.  Ann.)  55;  (49  La.  Ann.) 
62;  (50  La.  Ann.)'  69;  (51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104) 
81;  (105)  83;  (106)  87;  (107)  90;  (108)  92;  (109)  94;  (110)  98; 

(111)  100;  (112,  113)  104;  (114)  108;  (115)  112;  (116)  114;  (113, 
117)  116;  (118)  118. 

MAINE.— (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  28;  (84)  30;  (85) 

85;  (86)  41;  (87)  47;  (88)  51;  (89)  56;  (90)  60;  (91)  64;  (92) 

69;  (93)  74;  (94)  80;  (95)  85;  (96)  90;  (97)  94;  (98)  99;  (99) 
106;  (100)  109;  (101)  115;  (102)  120. 

IIABYLAND.— (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20; 
(73)  25;  (74)  28;  (75)  82;  (76)  35;  (77)  39;  (78)  44;  (80)  46; 

(79)  47;  (81)  48;  (82)  61;  (83)  55;  (84)  67;  (85)  60;  (86)  63; 
(87)  67;  (88)  71;  (89)  78;  (90)  78;  (91)  80;  (92)  84;  (93)  86; 
(94)  89;  (95)  98;  (96)  94;  (97)  99;  (98)  103;  (99)  105;  (100)  108; 
(101)  109;  (102)  111;  (103)  115;  (104)  118. 

MASSACHUSETTS.— (145)  X;  (146)  4;  (147)  9;  (148)  12;  (149) 
14;  (150)  15;  (151)  21;  (152)  23;  (153)  25;  (154)  26;  (155)  31; 
(156)  32;  (157)  34;  (158)  35;  (159)  88;  (160)  39;  (161)  42;  (162) 
44;  (163)  47;  (164)  49;  (165)  52;  (166)  55;  (167)  57;  (168)  60; 
(169)  61;  (170)  64;  (171)  68;  (172)  70;  (173)  73;  (174)  75;  (175) 
78;  (176)  79;  (177)  83;  (178)  86;  (179)  88;  (180)  91;  (181)  92; 
(182)  94;  (183)  97;  (184)  .100;  (185)  102;  (186)  104;  (187)  105; 
(188)  108;  (189)  109;  (190)  112;  (191)  114;  (192)  116;  (193)  118; 
(194)  120. 

MICHIGAN.— (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68, 
69,  75)  18;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79) 
19;  (80)  20;  (81,  82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26; 
(89)  28;  (90,  91)  80;  (92)  31;  (93)  32;  (94)  34;  (95,  96)  85;  (97) 
87;  (98)  89;  (99)  41;  (100)  43;  (101)  45;  (102)  47;  (103)  50; 
(104)  53;  (105)  55;  (106)  58;  (107)  61;  (108)  62;  (109)  63;  (110) 
64;  (111)  66;  (112,  113)  67;  (114)  68;  (115)  69;  (116,  117)  72; 
(118)  74;  (119)  75;  (120)  77;  (121,  122)  80;  (123)  81;  (124)  83; 
(125)  84;  (126)  86;  (127)  89;  (128)  92;  (129)  95;  (130)  97; 
(131)  100;  (132)  102;  (133)  108;  (134)  104;  (135)  106;  (137)  109; 
(138)  110;  (139)  111;  (136,140)  112;  (141,142)  113;  (143)  114; 
(144)  115;  (145)  116;  (146)  117;  (147,  148)  118;  (149)  119. 

MINNESOTA.— (36)  1;  (37)  6;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18; 
(43)  19;  (44)  20;  (45)  22;  (46)  24;  (47)  28;  (48)  81;  (49)  32; 
(50)  36;  (51,  52)  88;  (53)  89;  (54)  40;  (55)  48;  (56)  45;  (57) 
47;  (58)  49;  (59)  50;  (60)  61;  (61)  53;  (62)  54;  (63)  66;  (64) 
68;  (65)  60;  (66)  61;  (67,  68)  64;  (69)  65;  (70)  68;  (71)  70; 
<72)  71;   (73)  72;   (74)  73;    (75)  74;   (76,  77)  77;   (78,  79)  79; 

(80)  81;  (81,  82)  88;  (83)  85;  (84)  87;  (85)  89;  (86)  91;  (87) 
94;  (88)  97;  (89)  99;  (90)  101;  (91)  103;  (92)  104;  r93)  106; 
(94)  110;  (95)  111;  (96)  113;  (97)  114;  (98,  99)  116;  (UO)  117; 
(101)  118;  (98,  102)  120. 


SCHSDUIA  7 

lOBSISSIPPL— (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  80;  (70>  85; 

(71)  42;  (72)  48;  (73)  66;  (74)  60;  (75)  66;  (76)  71;   (77)  78; 

(78)  84;  (79)  89;  (80)  92;  (81)  96;  (82)  100;  (83)  102;  (84)  106; 

(85)  107;  (86)  109;  (87)  112;  (88)  117;  (89)  119. 
lOSSOUBL— (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98) 

14;  (99)  17;  (100)  18;  (101)  20;  (102)  22;  (103)  23;  (104,  105) 

84;  (106)  27;  (107)  28;  (108,  109)  32;  (110,  111)  33;  (112)  84; 

(113,  114)  35;  (115)  37;  (116,  117)  38;  (118}  40;  (119,  120)  41; 

(181)  42;  (122)  43;  (128)  45;  (124,  125)  46;  (126)  47;  (127)  48; 

(128)  49;  (129)  60;  (180)  61;  (131)  62;  (182)  53;  (133)  54;  (134) 

66;  (135,  136)  ZS;  (137)  69;  (138)  60;  (139)  61;  (140)  62;  (141, 

142)  64;  (148)  66;  (144)  66;  (145)  68;  (146)  69;  (147,  148)  71; 

(149,  160)  78;  (151)  74;  (152)  76;  (153,  154)  77;  (155)  78;  (156) 

99;  (157)  80;  (158,  159)  81;  (160)  88;  (161)  84;  (162,  163)  85; 

(164)  86;  (165)  88;  (166)  89;  (167,  168)  90;  (169)  92;  (170,  171) 

•4;  (172)  96;  (173)  96;  (174,  175)  97;  (176)  98;  (177)  99;  (178. 

179)  101;  (180,  181,  182)  103;  (183,  184,  185,  186)  106;  (187)  106; 

(188,  189)  107;  (190,  191)  109;   (192)  111;  (193,  194)  112;  (195, 

196)  118;  (197)  114;  (198)  115;  (199)  116;  (200)  118;  (201,  202) 

U9;  (203,  204,  205)  120. 
llONTANA.-.(9)  18;  (10)  24;  (11)  28;  (12)  88;  (13)  40;  (14)  48; 

(15)  48;  (16)  50;  (17)  52;  (18)  66;  n9)  61;  (20)  68;  (21)  69: 

(22)  74;  (28)  76;  (24)  81;  (25)  87;  (26>  91;  (27)  94;  (28)  98; 

(29)  101;  (30)  104;  (31)  107;  (82)  108;  (33)  114;  (84)  115;  (35) 

119. 

VSBBASKA.— (22)  3;  (23,  24)  8;  (25)  IS;  (26)  18;  (27)  20;  (28,  29) 
26;  (30)  27;  j(81)  28;  (32,  33)  29;  (34)  88;  (35)  87;  (36).  88; 
(37)  40;  (38)  41;  (89,  40)  42;  (41)  43;  (42,  48)  47;  (44)  48; 
(45,  M)  60;  (47)  58;  (47,  48)  58;  (49)  69;  (50)  61;  (51,  52) 
66;  (53)  68;  (54)  69;  (55)  70;  (56)  71;  (57)  73;  (58)  76;  (59) 
80;  (60)  83;  (61)  87;  (62)  89;  (63)  98;  (64)  97;  (65)  101;  (66) 
103;  (67)  108;  (68)  UO;  (69)  HI;.  (70)  118;  (71)  115;  (72)  117; 
(73)  U9. 

nVABA.— (19)  8;   (20)  19;   (21)  87;   (22)  58;   (23)  62;   (24)  77; 
(25)  83;  (26)  99;  (27)   103;  (28)  113. 

!WW  HAMPSHIRE.— (64)  10;  (62)  13;  (65)  23;  (66)  49;  (67)  68; 
(68)  73;  (69)  76;  (70)  85;  (71)  93;  (72)  101;  (73)  111. 

NEW  JEBSBY.— (43  N.  J.  Eq.)  8;  (44  N.  J.  Bq.)  6;  (50  N.  J.  L.)  7; 

(51  N.  J.  U;  46  N.  J.  Eq.)  14;  (il6  N.  J.  Eq.;  52  N.  J.  L.)  19; 

(47  N.  J.  Eq.)  24;  (53  N.  J.  L.)  26;  (48  N.  J.  Eq.)  27;  (49  N. 

J.  Eq.)  31;  (54  N.  J.  L.)  33;  (50  N.  J.  Eq.)  36;  (55  N.  J.  L.) 

89;  (51  N.  J.  Eq.)  40;  (56  N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;   (57 

N.  J.  L.;  53  N.  J.  Eq.)  61;  (54  N.  J.  Eq.;  58  N.  J.  L.)  66;  (59  N. 

J.  L.)  59;  (55  N.  J.  Eq.)  62;  (60  N.  J.  L.)  64;  (56  N.  J.  Eq.)  67; 

(61  N.  J.  L.)  68;  (62  N.  J.  L.)  72;  (57  N.  J.  Eq.)  73;  (63  N.  J. 

L.)  76;  (58  N.  J.  Eq.)  78;  (64  N.  J.  L.)  81;  (59,  60  N.  J.  Eq.) 

83;  (65  N.  J.  L.)  86;  (61  N.  J.  Eq.;  66  N.  J.  L.)  88;  (62  N.  J. 

Eq.)  90;  (67  N.  J.  L.)  91;  (68  N.  J.  Eq.)  92;  (68  N.  J.  L.)  96; 

(64  N.  J.  Eq.)  97;  (69  N.  J.  L.)  101;  (65  N.  J.  Eq.;  70  N.  J.  L.) 

103;  (66  N.  J.  Eq.)  105;  (71  N.  J.  L.)    108;  (67  N.  J.  Eq.)  110; 

(68  N.  J.  Eq.;  72  N.  J.  L.)  Ill;  (69  N.  J.  Eq.)  115;  (73  N.  J.  L.; 

70  N.  J.  Eq.)  118. 
HEW  YOBK.— (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8; 

(113)  10;  (114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120) 

17;  (121)  18;  (122)  19;  (123)  20;  (12^  125)  21;  (126)  22;  (127) 
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24;  (128,  129)  26;  (130,  131)  27;  (132,  133)  28;  (134)  80;  (135) 
81;  (136)  32;  (137)  83;  (138)  34;  (139)  36;  (140)  87;  (141)  SB; 
(142)  40;  (143)  42;  (144)  43;  (145)  45;  (146)  48;  (147)  49;  (148) 
61;  (149)  52;  (150)  55;  (151)  56;  (152)  57;  (153)  60;  (154)  61; 
(155)  63;  (156)  66;  (157)  68;  (158,  159)  70;  (160)  73;  (161,  162) 
76;  (163,  164)  79;  (165)  80;  (166,  167)  82;  (168)  86;  (169,  170) 
88;  (171)  89;  (172)  92;  (173)  93;  (174)  95;  (175)  96;  (176)  98; 
(177)  101;  (178)  102;  (179)  103;  (180)  106;  (181)  106;  (182)  108; 
(183)  111;  (184)  112;  (185)  U3;  (186,  187)  116;  (188)  117. 

NOETH  CAROLINA,— (97,  98)  2;  (99,  100)  6;  (101)  9;  (102)  11; 
(103)  14;  (104)  17;  (105)  18;  (106)  19;  (107)  22;  (108)  28; 
(109)  26;  (110)  28;  (111)  32;  (112)  34;  (113)  37;  (114)  41;  (116) 
44;  (116)  47;  (117)  58;  (118)  54;  (119)  56;  (120)  68;  (121)  61; 
(122)  66;  (123)  68;  (124)  70;  (125)  74;  (126)  78;  (127)  80; 
(128)  83;  (129)  85;  (130)  89;  (131)  92;  (132)  96;  (133)  98; 
(134)  101;  (135)  102;  (136)  103;  (137,138)  107;  (139,140)  111; 
(137,  141,  142)  115;  (143)  118;  (144)  119. 

NORTH  DAKOTA.— (1)  86;  (2)  88;  (3)  44;  (4)  60;  (5)  57;  (6,  7) 
66;  (8)  73;  (9)  81;  (10)  88;  (11)  95;  (12)  102;  (13)  112;  (14)  116. 

OHIO.— (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio 
St.)  29;  (49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46; 
(52  Ohio  Bt)  49;  (58  Ohio  St.)  53;  (54  Ohio  St.)  66;  (55,  5e 
OhiQ  St.)  60;  (57  Ohio  St.)  68;  (58  Ohio  St.)  65;  (59  Ohio  St.) 
68;  (60  Ohio  St)  71;  (61  Ohio  St.)  76;  (62  Ohio  St.)  78;  (68 
Ohio  St)  81;  (64  Ohio  St)  88;  (65  Ohio  St)  87;  (66  Ohio  St) 
90;  (67  Ohio  St)  93;  (68  Ohio  St)  96;  (69  Ohio  St)  100;  (70 
Ohio  St)  101;  (71  Ohio  St)  104;  (72  Ohio  St.)  106;  (73  Ohio  St.) 
112;  (74  Ohio  St)  118;  (75  Ohio  St)  116;  (76  Ohio  St.)  118. 

OREGON.- (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  23;  (21) 
28;  (22)  29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (28) 
52;  (29)  54;  (30)  60;  (31)  65;  (32)  67;  (33)  72;  (34)  75;  (35) 
76;  (36)  78;  (37)  82;  (38)  84;  (39)  87;  (40)  91;  (41)  93;  (42) 
96;  (48)  99;  (44)  102;  (45)  106;  (46,  47)  114;  (48)  120. 

PENNSYLVANIA.— (115,  116,  117  Pa.  St)  2;  (118,  119  Pa.  St)  4; 
(120,  121  Pa.  St)  6;  (122  Pa.  St)  9;  (123,  124  Pa.  St)  10;  (125 
Pa.  Bt)  U;  (126  Pa.  St)  12;  (127  Pa.  St)  14;  (128,  129  Pa.  St) 
15;  (130,  131  Pa.  St)  17;  (132,  133,  134  Pa.  St)  19;  (135,  I3ft 
Pa.  St)  20;  (137,  138  Pa.  St)  21;  (139,  140,  141  Pa.  St)  28; 
(142,  143  Pa.  St)  24;  (144»  145  Pa.  St)  27;  (146  Pa.  St)  28; 
(147,  150  Pa.  St)  80;  (151  Pa.  St)  31;  (148  Pa.  St)  83;  (149, 
152,  153  Pa.  St)  34;  (154,  155  Pa.  St)  35;  (156  Pa.  St)  36; 
(157  Pa.  St)  37;  (158  Pa.  St)  88;  (159  Pa.  St)  89;  (160  Pa. 
St.)  40;  (161  Pa.  St)  41;  (162  Pa.  St)  42;  (163  Pa.  St)  43; 
(164,  165  Pa.  St)  44;  (166  Pa.  St)  45;  (167  Pa.  St)  46;  (168, 
169  Pa.  St)  47;  (170,  171  Pa.  St)  50;  (172,  173  Pa.  St)  51; 
(174,  175  Pa.  St)  52;  (176  Pa.  St)  53;  (177  Pa.  St)  55;  (178 
Pa.  St)  56;  (179,  180  Pa.  St)  57;  (181  Pa.  St)  59;  (182  Pa. 
St)  61;  (183,  184  Pa.  St)  68;  (185  Pa.  St)  64;  (186  Pa.  St) 
65;  (187  Pa.  St)  67;  (188  Pa.  St)  68;  (189  Pa.  St)  69;  (190 
Pa.  St)  70;  (191  Pa.  St)  71;  (192  Pa.  St)  73;  (193  Pa.  St)  74; 
(194  Pa.  St)  75;  (195  Pa.  St)  78;  (196  Pa.  St)  79;  (197  Pa. 
Bt)  80;  (198  Pa.  St)  82;  (199  Pa.  St)  85;  (195,  200  Pa.  St) 
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86;  (201  Pa.  St.)  88;  (202  Pa.  St)  00;  (203,  204  Pa.  St.)  93; 
(205  Pa.  St.)  07;  (206  Pa.  St.)  98;  (207  Pa.  St.)  99;  (208  Pa. 
St.)  101;  (200  Pa.  St.)  103;  (210  Pa.  St.)  106;  (211  Pa.  St.)  107; 
(212  Pa.  St.)  108;  (213  Pa.  St.)  110;  (214  Pa.  St.)  112;  (215 
Pa.  St.)  114;  (216  Pa.  St.)  116;  (217  Pa.  St.)  118;  (217,  218  Pa. 
St)  120. 

BHODE  ISLAND.— (15)  2;  (16)  37;  (17)  83;  (18)  49;  (19)  61;  (20) 
78;  (21)  79;  (22)  84;  (23)  91;  (24)  96;  (25)  106;  (26)  106;  (27) 
114. 

SOUTH  CABOUNA.— (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17; 
(33)  26;  (34)  27;  (35)  28;  (36)  81;  (37)  84;  (38)  37;  (39)  89; 
(40)  42;  (41)  44;  (42)  46;  (43)  49;  (44)  51;  (4^-)  56;  (46) '67; 
(47)  58;  (48)  89;  (49)  61;  (50)  62;  (51)  64;  (52)  68;  (53)  69; 
(54)  71;  (55)  74;  (56,  57)  76;  (58)  79;  (59)  82;  (60,  61)  85;  (62) 
89;  (63)  90;  (64)  92;  (65)  96;  (66)  97;  (67)  100;  (68)  102; 
(69)  104;  (70)  106;  (71)  110;  (73,  74)  114;  (75)  117. 

BOUTH  DAKOTA*— (1)  86;  (2)  39;  (3)  44;  (4)  46;  (5)  49;  (6)  66; 
(7)  68;  (8)  60;  (9)  62;  (10)  66;  (11)  74;  (12)  76;  (13)  79;  (14) 
86;  (15)  91;  (16)  102;  (17)  106;  (18)  112;  (19)  117. 

TENNESSEE.- (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  24;  (90)  26; 
(91)  80;  (92)  36;  (93)  42;  (94)  45;  (95)  49;  (96)  64;  (97)  66; 
(98)  60;  (99)  63;  (100)  66;  (101)  70;  (102)  73;  (103)  76;  (104) 
78;  (105)  80;  (106)  82;  (107)  89;  (108)  91;  (109)  97;  (110)  100; 
(111)  102;  (112)  106;  (113)  106;  (114)  108;  (115)  112;  (116) 
116;  (117)  119. 

lEXAS.— (68)  2;  (69;  84  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8; 
(71)  10;  (27  Tex.  App.)  11;  (72)  13;  (73,  74)  16;  (75)  16;  (76) 
18;  (77;  28  Tex.  App.)  19;  (78)  22;  (79)  28;  (29  Tex.  App.)  25; 
(80,  81)  26;  (82)  27;  (30  Tex.  App.)  28;  (83)  29;  (84)  31;  (85) 
84;  (31  Tex.  Gr.  Bep.;  86)  87;  (86;  32  Tex.  Gr.  Bep.>  40;  (87; 
33  Tex.  Or.  Bcp.)  47;  (84  Tex.  Gr.  Bep.;  88)  63;  (89,  90)  59; 
(35  Tex.  Cr.  Bep.)  60;  (36  Tex.  Gr.  Bep.)  61;  (91;  37  Tex.  Gr. 
Bep.)  66;  (38  Tex.  Gr.  Bep.)  70;  (92)  71;  (39  Tex.  Gr.  Bep.) 
73;  (40  Tex.  Gr.  Bep.)  76;  (93)  77;  (94)  86;  (95)  93;  (41,  42, 
43  Tex.  Or.  Bcp.)  96;  (96)  97;  (44  Tex.  Gr.  Bep.)  100;  (97)  104; 
(98)  107;  (45,  46  Tex.  Gr.  Bep.)  108. 

UTAH.— (13)  67;  (14)  60;  (16)  62;  (16)  67;  (17)  70;  (18)  72;  (19) 
76;  (20)  77;  (21)  81;  (22)  83;  (23)  90;  (24)  91;  (25)  96;  (26)  99; 
(27)  101;  (28)  107;  (29)  110;  (30)  116;  (31)  120. 

VBBMONT.— (60)  6;   (61)  16;  (62)  22;  (63)  26;   (64)  33;   (65)  86; 

(66)  44;    (67)  48;   (68)  64;   (69)  60;   (70)  67;   (71)  76;   (72)  82; 

(73)  87;  (74)  93;  (75)  98;  (76)  104;  (77)  107;  (78)  112;  (79)  118. 
7IBGIN1A.— (82)  8;   (83)   5;    (84)   10;    (86)   17;    (86)   19;    (87)   24; 

(88)  29;   (89)  37;  (90)  44;  (91)  50;  (92)  68;   (93)  67;  (94,  95) 

64;  (96)  70;  (97)  76;  (98)  81;  (99)  86;  (100)  93;  (101)  99;  (102) 

102:  ^103^  106:  ^104^  US*  f^nR\  116*  rAM{\  117 


102;  (103)  106;  (104)  113;  (105)  116;  (106)  117. 
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HARE  V.  SHAW. 

[84  Ark.  32,  104  8.  W.  931.]  * 

aUABDIAK  AKB  WABD — Collateral  Attack  upon  Onardlan- 
Aip. — ^In  an  action  bj  the  guardian  of  a  person  of  unsound  mind  in 
the  name  and  for  the  benefit  of  his  ward,  such  ward  cannot  by  next 
friend  appear  and  challenge  the  appointment  of  the  guardian,  when 
sach  appointment  and  the  letters  of  guardianship  are  prima  facie 
regular,     (p.  19.) 

JUBISDIOnOK. — ^Tbe  Probate  Courts  of  Arkansas  are  superior 
courts  with  limited  jurisdiction,  and  judgments  rendered  in  the  exer- 
cise of  such  jurisdiction  cannot  be  called  into  question  collaterally. 
(p.  19.) 

jrUBISDIOTIOK  Presumed  in  the  Appointment  of  a  Guardian. 
Where  the  record  of  the  court  is  silent  upon  the  subject,  it  must  be 
presumed,  in  support  of  the  appointment  of  the  guardian  of  a  person 
of  onsound  mind,  that  the  court  inquired  into  the  condition  of  the 
alleged  imbecile  and  found  him  to  be  of  unsound  mind,  and  took  all 
necessary  steps  to  acquire  jurisdiction  of  his  person,     (p.  20.) 

APPBAIt  AND  EBBOB — ^New  Ttial,  Motion  for,  VThem  not 
Hecessaxy. — ^A  motion  for  a  new  trial  is  not  necessary  in  a  case  where 
an  action  is  commenced  by  a  guardian  and  dismissed  because  of  his 
want  of  authority  to  bring  it,  if  the  evidence  upon  which  the  dis- 
missal rested  was  brought  up  by  a  bill  pi  exceptions,     (p.  20.) 

Winchester  &  Martin,  for  the  appellant. 
Ira  D.  Oglesby,  for  the  appellee. 


McCULLOCH,  J.  A.  A.  McDonald,  as  guardian  of 
the  person  and  estate  of  Ella  Hare,  a  person  of  unsound 
mind,  instituted  in  the  circuit  court  of  Sebastian  county 
on  behalf  of  his  said  ward  an  action  against  Tillman  Shaw, 
to  recover  possession  of  certain  tracts  or  lots  of  real  estate 
situated  in  the  city  of  Fort  Smith  alleged  to  be  the  property 
of  said  ward  and  wrongfully  in  the  possession  of  said  de- 
fendant.   He  also  instituted  five  similar  actions  against 
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certain  other  persons  to  recover  from  them  other  ti 
or  lots  of  real  estate  alleged  to  be  the  property  of 
Ella  Hare. 

A  short  time  before  the  commencement  of  these  aci 
William  L.  Euper,  as  next  friend  of  said  Ella  Hare,  a 
ing  that  she  was  a  person  of  unsound  mind,  instituted 
arate  action  against  Shaw  and  the  other  defendants  t 
cover  the  same  real  estate. 

Said  Euper,  as  next  friend,  filed  a  motion  to  dismiss 
action  and  also  filed  similar  motions  in  the  other  actioi 
stituted  ^  by  said  guardian,  on  the  ground  that  said  g 
ian  had  not  been  legally  appointed  as  such,  and  ha 
authority  to  maintain  the  action  on  behalf  of  said 
Hare.  The  alleged  ground  of  attack  upon  the  ap 
ment  of  McDonald  by  the  probate  court  is  that  the 
made  the  appointment  and  issued  the  letters  of  guardi^ 
without  first  having  caused  Ella  Hare  to  be  brought  1 
the  court,  and  without  having  first  adjudged  her  to 
unsound  mind.  McDonald,  as  guardian,  thereupon  i 
motion  in  each  of  the  actions  instituted  by  Euper  a 
friend  to  dismiss  them  on  the  ground  that  he  (McD- 
had  been  duly  appointed  by  the  probate  court  of  Sel 
county  guardian  of  said  Ella  Hare,  and  that  the  i 
had  been  improperly  brought  by  the  next  friend.  1 
torneys  representing  McDonald  in  the  actions  institu 
him,  and  the  attorney  of  Euper  in  the  actions  wh 
had  instituted,  filed  a  written  stipulation  to  the  effe 
the  decision  upon  the  motion  in  this  case  should 
the  disposition  of  the  other  cases. 

On  the  hearing  of  the  motion  the  defendant  Shaw 
in  the  motion  to  dismiss  the  case,  and  the  court  su 
the  motion  and  dismissed  the  action  on  the  groui 
McDonald  had  not  been  legally  appointed  guardian 
Hare,  and  that  another  action  against  the  defend 
the  same  land  had  been  instituted  for  Ella  Hare  b^ 
as  next  friend. 

McDonald  thereupon  prayed  an  appeal  to  this  c< 
his  ward,  which  was  granted. 

®*  The  questions  presented  are  whether,  in  ax 
instituted  by  the  guardian  of  a  person  of  unsoui 
in  the  name  and  for  the  benefit  of  his  ward,  sue 
can  appear  by  next  friend  and  challenge  the  legalil 
appointment  as  guardian  and  letters  of  guardianshi 
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thej  are  prima  facie  regular;  and,  next,  whether  the  guard- 
ian's appointment  and  letters  in  this  case  are  legally  suffi- 
cient to  withstand  a  collateral  attack  upon  them. 

The  first  question  can  be  readily  answered  in  the  nega- 
tive. Probate  courts  are,  under,  the  constitution  and  laws 
of  this  **  state,  superior  courts  within  the  limited  juris- 
diction assigned  to  them,  and  judgments  rendered  in  the 
exercise  of  such  jurisdiction  cannot  be  called  in  question 
collaterally:  Borden  v.  State,  11  Ark.  519,  44  Am.  Dec.  214; 
Montgomery  v.  Johnson,  31  Ark.  74;  Adams  v.  Thomas, 
44  Ark.  267;  Apd  v.  Kelsey,  52  Ark.  341,  20  Am.  St 
Rep.  183,  12  S.  W.  703 ;  Alexander  v.  Hardin,  54  Ark.  480, 
16  S.  W.  464;  Blevins  v.  Case,  66  Ark.  416,  51  S.  W.  65; 
Jackson  v.  Gorman,  70  Ark.  88,  66  S.  W.  346. 

Under  the  constitution,  exclusive  jurisdiction  is  vested 
in  the  courts  of  probate  in  **  matters  relative  to  the  pro- 
bate of  wills,  the  estate  of  deceased  person,  executors,  ad- 
ministrators, guardians  and  persons  of  unsound  mind  and 
their  estates":  Const.  1874,  art.  7,  sec.  34.  The  records  of 
the  probate  court  relative  to  appointment  of  a  guardian 
of  the  said  Ella  Hare,  introduced  in  evidence  in  the  court 
below  on  the  hearing  of  this  motion,  show  that  in  October, 
1894,  one  Matthew  Grey  presented  to  the  probate  court 
of  Sebastian  county  his  petition  for  appointment  as  guard- 
ian of  Ella  Hare.  The  court  entered  a  judgment  grant- 
ing the  prayer  of  the  petition  and  ordering  the  issuance 
of  letters  of  guardianship,  which  was  done,  upon  the  exe- 
cution and  approval  of  the  bond.  In  January,  1904,  an- 
other guardian  was  appointed  in  the  place  of  Grey,  and  in 
May,  1905,  on  presentation  of  a  petition  alleging  that  Ella 
Hare  was  a  person  of  unsound  mind  a  judgment  was  ren- 
dered appointing  McDonald  as  her  guardian,  and  letters 
of  guardianship  in  due  and  regular  form  were  issued  to 
him  after  the  execution  and  approval  of  his  bond. 

It  must  be  conceded  that  the  order  of  court  making  the 
appointment  and  the  letters  of  guardianship  are  regular  as 
far  as  th^  go,  but  it  is  contended  that  the  probate  court 
had  no  jurisdiction  to  appoint  a  guardian  until  a  formal  or- 
der had  been  rendered  adjudging  said  Ella  Hare  to  be  a 
penon  of  unsound  mind,  and  that  such  adjudication  must 
have  been  made  upon  notice  to  the  person  alleged  to  be  of 
unsound  2nind  or  after  she  had  been  brought  before  the 
eourt 
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In  Arrington  v.  Arrington,  32  Ark.  674,  it  "was  he 
the  court  exercising  probate  jurisdiction  should  not 
a  judgment  declaring  a  person  to  be  insane  and  a 
a  guardian  without  notice  to  such  person  or  without 
ing  him  to  be  brought  before  the  court  or  jury  of  ii 
In  that  case,  however,  ••  the  validity  of  the  appoii 
was  directly  called  in  question  on  writ  of  error  to  this 
bringing  up  the  whole  proceedings  for  review,  wher< 
the  case  at  bar  the  question  of  the  validity  of  the  ap 
ment  arises  collaterally.  We  must  presume,  the  reco 
•the  probate  court  being  silent  on  the  subject,  that  the 
first  inquired  into  the  condition  of  the  alleged  imbecile 
found  her  to  be  of  unsound  mind,  and  we  must  pre2 
too,  where  the  record  is  silent,  that  the  court  too] 
necessary  steps  to  acquire  jurisdiction  of  the  person  o: 
imbecile:  Blevins  v.  Case,  66  Ark.  416,  51  S.  W.  65;  t 
son  V.  Gorman,  70  Ark.  88,  66  S.  W.  346.  . 

We  are  clearly  of  the  opinion,  therefore,  that  the  app 
ment  of  McDonald  as  guardian  was  valid,  as  far  as  it  ca 
questioned  in  this  case,  and  that  the  court  erred  in  disi 
ing  the  action  instituted  by  him  in  the  name  of  his  ? 
to  recover  possession  of  her  property. 

It  is  further  contended  by  learned  counsel  for  appc 
that  the  questions  involved  cannot  be  reviewed  here  bec« 
no  motion  for  new  trial  was  filed  below.  The  evidence,  : 
ord  and  oral,  introduced  at  the  hearing  below  was  brou 
upon  the  record  by  bill  of  exceptions,  but  no  motion 
new  trial  was  filed.  None  was  necessary.  This  was  no 
trial  of  the  merits  of  the  case,  but  merely  a  prelimini 
motion  to  determine  whether  or  not  the  action  had  b( 
properly  instituted.  It  is  true  that,  the  hearing  of  the  n 
tion  resulted  m  a  decision  which  disposed  of  the  case  a 
was  appealable,  but  it  was  not  such  a  trial  of  the  case  up 
its  merits  as  required  a  motion  for  a  new  trial.  There  \i 
no  trial  at  all  in  that  sense.  The  statute  defines  a  moti« 
for  new  trial  to  be  a  ''re-examination  in  the  same  court 
an  issue  of  fact,  after  a  verdict  by  a  jury  or  decision  I 
the  court,'*  and  provides  that  "the  former  verdict  or  d 
cision  may  be  vacated  and  a  new  trial  granted*':  Eirbj's  D 
gest,  sec.  6215.  Now,  this  provision  manifestly  has  no  re 
erence  to  an  inquiry  and  decision  of  the  court  upon  a  m< 
tion  testing  the  power  of  the  plaintiff  or  his  legal  representi 
tive  to  maintain  that  action,  even  though  the  action  be  die 
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eontinaed  as  a  result  of  the  decision :  2  Thompson  on  Trials, 
sec.  2716. 

•^  It  is  unnecessary  for  us  to  determine  in  this  case 
whether  or  not  the  guardian  had  the  right  to  take  an  appeal 
in  the  name  of  his  ward  from  the  decision  of  the  court  re- 
fosing  to  dismiss  the  actions  instituted  in  her  name  by  Eu- 
per  as  next  friend.  This,  it  would  seem,  is  a  matter  about 
which  only  the  several  defendants  in  those  suits  have  grounds 
of  complaint  because  they  are  improperly  sued,  and  sued 
twice  for  the  same  subject  matter.  Inasmuch,  however,  as 
this  case  is  to  be  remanded,  we  should  add  that  the  court 
should  either  dismiss  the  actions  brought  by  the  next  friend, 
or  dismiss  those  brought  by  the  guardian  and  substitute  the 
guardian  for  the  next  friend,  in  the  actions  previously 
brought  by  the  latter:  Kirby's  Digest,  sees.  6021,  6026. 
Either  course  is  authorized  by  the  statute,  and  either  would 
work  out  orderly  proceedings  for  the  protection  of  the  rights 
of  the  ward. 

The  judgment  dismissing  the  action  is  reversed,  with  di- 
rections to  reinstate  the  action  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 


The  Judgments  and  Proceedings  of  Probate  Courts  are  usually  ac- 
corded the  same  faTorable  presumptions  and  immunity  from  collateral 
attack  as  those  of  courts  of  general  jurisdiction:  Bobbins  v.  Bouiware, 
190  Mo.  33,  109  Am.  8t.  Sep.  746  j  Stucky  v,  Watkins,  112  Ga.  268,  81 
Am.  St.  Rep.  47;  J.  B.  Watkins  Land  Co.  v.  Mullen,  62  Kan.  1,  84 
Am.  St.  Eep.  372. 

H^here  an  Order  Appointing  a  Special  Guardian  is  made  on  the  same 
day  that  the  petition  for  the  appointment  was  filed,  and  recites  that  it 
was  made  "on  reading  and  filing  the  petition,"  it  cannot  be  pre- 
samed,  in  support  of  the  jurisdiction  of  the  court  that  the  statutory 
notice  was  given,  if  the  record  is  silent  in  regard  thereto:  Devereauz 
T.  Janes,  141  Mich.  265,  113  Aita.  St.  Bep.  523. 
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EL  DORADO  v.  RITCHIE   GROCERY  COMPAl 

[84  Ark.  52,  104  S.  W.  549.] 

MX7NICIPAL  CORPOBATIONS — ^Public  Streets,  Loss  ol 
by  Prescription. — ^Where  land  dedicated  as  a  public  street  is  i 
session  of,  and  subject  to  acts  of  ownership  bj,  a  stranger 
dedication,  such  possession  is  presumed  to  be  advorse,  and  ma} 
into  title  by  prescription  as  against  the  municipality  in  whi 
street  is  situated,     (p.  23.) 

Bunn  &  Patcrson,  for  the  appellant. 
Smead  &  Powell,  for  the  appellee. 

**  BATTLE,  J.  The  property  in  controversy  i] 
suit  is  a  certain  strip  of  land,  sixty  feet  wide,  in  1 
corporated  town  of  El  Dorado,  in  this  state,  and  is  c 
by  that  town  as  a  street.  On  the  thirteenth  day  of 
1892,  C.  W.  Smith,  T.  J.  Moore  and  his  wife,  S.  E. 
being  the  owners  thereof,  donated  it  to  the  incorj 
town  of  El  Dorado  for  street  purposes.  A  condil 
this  donation  was  as  follows:  ''This  property  wai 
cated  to  the  town  on  condition  solely  that  it  was  to 
veyed,  laid  out  as  streets,  opened  and  put  in  good  coi 
as  streets,  and  kept  up  and  worked  as  such ;  and  wl 
town  failed  or  refused  to  keep  them  up  as  such 
they  are  to  revert  to  the  present  owners  and  doi 
their  assigns  or  successors."  The  town  failing  to 
lay  out  or  open  it  as  a  street  for  about  two  years 
Smith,  T.  J.  Moore  and  Mrs.  S.  E,  Moore  conveyed 
other  lands,  on  the  eighth  day  of  March,  1894,  t< 
Faulkner,  who  on  the  seventeenth  day  of  Februar; 
conveyed  one-half  of  it  to  W.  M.  Green,  who  and 
ner,  on  the  fourth  day  of  May,  1903,  conveyed  to 
Brown  and  John  C.  Ritchie,  who  in  1903  conveyi 
Ritchie  Grocery  Company.  The  last  grantee  and  t 
der  whom  it  holds  have  held  actual,  open,  continue 
tile,  exclusive,  adverse  possession  of  it  for  more  tha 
years,  building  and  constructing  lasting,  perman 
valuable  improvements  on  the  same.  By  this  mea 
quired  title  to  the  property. 

The  town  of  El  Dorado  insists  that  it  is  entitled 
the  property  under  Little  Rock  v.  Wright,  58  I 
23  S.  W.  876.    In  that  case  this  court  held :  *  *  ^Whe 
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has  accepted  the  dedication  of  a  public  street,  subsequent 
continued  possession  by  the  dedicator  will  not  be  presumed 
adverse  to  the  city,  nor  the  city's  right  lost  by  delay  for 
more  than  seven  years  in  opening  up  the  street  for  public 
use  in  the  absence  of  proof  of  adverse  holdini?." 

In  Ft.  Smith  v.  McKibbin,  41  Ark.  45,  48  Am.  Rep.  19,  it 
was  held  that  ''municipal  corporations  are  bound,  as  in- 
dividuals are,  by  the  **  statute  of  limitations,  and  adverse 
possession  of  an  alley  in  a  city  for  the  statutory  period 
will  give  title  to  the  occupant  and  bar  the  city."  In  Hel- 
ena V.  Homer,  58  Ark.  151,  23  S.  W.  966,  this  ruling  was 
approved  and  followed.  In  Graham  v.  St.  Louis  etc.  R. 
Co.,  69  Ark.  562,  65  S.  W.  1048,  66  S.  W.  344,  the  distinc- 
tion between  cases  like  Little  Bock  v.  Wright,  58  Ark. 
142,  23  S.  W.  876,  and  cases  like  this  is  pointed  out  as 
follows:  '*The  distinction  between  a  vendor  and  a  stranger 
in  such  a  case  relates  to  the  character  of  evidence  neces- 
sary to  show  that  the  possession  was  adverse.  If  the  par- 
ties are  strangers  in  title,  possession  and  the  exercise  of 
acts  of  ownership  are,  in  themselves,  in  the  absence  of 
explanatory  evidence,  proof  that  the  holding  is  adverse; 
whereas,  if  the  vendor,  after  having  executed  deed,  con- 
tinues to  remain  in  possession,  the  natural  and  reasonable 
inference,  in  the  absence  of  evidence  to  the  contrary,  would 
be  that  he  holds  in  recognition  of  the  rights  of  the  person 
to  whom  he  has  conveyed;  it  not  being  supposed,  from 
mere  acts  of  possession  and  ownership  not  inconsistent 
with  the  rights  of  the  vendee,  that  the  vendor  intends  to 
deny  the  title  he  has  conveyed.*' 

In  this  case  the  possession  was  held  by  strangers. 

Decree  affirmed. 


Title  to  Publie  Streets  cannot,  according  to  the  overwhelming  weight 
of  authority,  be  acquired  by  adverse  possession:  See  the  notes  to 
Korthern  Pac  By.  Co.  v.  Ely,  87  Am.  St.  Bep.  775;  Schneider  v. 
Hutchinson,  76  Am.  St.  Bep.  479;  Bannoek  County  v.  Bell,  101  Am. 
8t.  Bep.  lU. 
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BUCKLEY  ▼,  WILLIAMS. 

[84  Ark.  187,  105  &.  W.  95.] 

OOSTSw— A  Judgment  for  Costa  is  not  a  Delit  erea 
traety  express  or  implied,  but  is  a  liability  created  by  statul 

EXEMPTION  Against  Judgment  for  Costs. — ^Unde 
exempting  specified  classes  of  personal  property  from  sei 
tachmenty  or  sale  on  execution,  or  other  process  from  any  i 
for  the  collection  of  any  debt  by  contract^  no  exemption  ex 
a  judgment  for  costs,     (p.  25.) 

The  appellant,  pro  se. 

*®®  WOOD,  J.  Appellant  brought  suit  to  co 
validity  of  a  will,  and  was  cast  in  his  suit,  judgn 
rendered  against  him  for  costs. 

Execution  was  issued  by  the  clerk  to  collect 
adjudged,  and  certain  personal  property  of  appe 
levied  upon,  which  appellant  claims  was  exem] 
our  constitution  and  statutes:  Const.,  art.  9,  sec.  1 
Digest  sec.  3904.  Section  1,  article  9  of  the  co 
provides:  "That  personal  property  of  any  residei 
state  who  is  not  married  or  the  head  of  a  famil; 
cific  articles  to  be  selected  by  such  resident,  not  < 
in  value  the  sum  of  two  hundred  dollars  in  addit: 
or  her  wearing  apparel,  shall  be  exempt  from  s 
attachment  or  sale  on  execution,  or  other  process 
court  issued  for  the  collection  of  any  debt  by  c 

A  judgment  for  costs  is  not  a  debt  by  contra 
express  or  implied.  It  is  a  liability  created  b} 
and,  in  the  absence  of  the  statute  allowing  sai 
could  be  no  judgment  rendered  in  favor  of  a  c 
against  a  plaintiff,  where  the  latter  fails  in  his  f 
by's  Digest,  sec.   965. 

There  are  no  contractual  relations  between  a 
and  defendant  as  to  the  costs  of  a  suit. 

*®^  There  are  two  distinct  lines  of  authority 
subject.    The  supreme  court  of  Indiana,  under  p 
similar  to  ours,  holds  there  can  be  no  exemptioi 
an  execution  for  costs:  Donaldson  v.  Banta  (Ind 
E.  362.    See,  also,  Schouton  v.  Kilmer,  8  How.  F 

The  supreme  court  of  Pennsylvania  takes  the 
view:  Lane  v.  Baker,  2  Grant  Gas.  424. 
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We  prefer  the  doctrine  announced  by  the  supreme  court 
of  Indiana,  in  Donaldson  y.  Banta  (Ind.),  29  N.  E.  362: 
"Where  costs  are  recovered  independent  of  any  other 
judgment,  they  do  not  constitute  a  debt  founded  upon  con- 
tract There  is  no  contract,  express  or  implied,  that  an 
unsuccessful  plaintiff  will  indemnify  the  defendant  for  the 
costs  occasioned  by  the  litigation ;  but  the  right  to  recover 
costs  is  purely  statutory,  and,  in  the  absence  of  statute 
authorizing  it,  they  could  not  be  recovered  as  such  by  the 
prevailing  party." 

This  is  not  a  suit  based  upon  section  3528,  Eirby's  Di- 
gest, allowing  officers  to  issue  fee  bills  for  costs  against  the 
party  at  whose  instance  the  services  were  renderedi  and 
\re  express  no  opinion  on  that  question. 

Judgment  affirmed. 


CosU  are  gtatotory  allowances  to  a  party  to  an  aetion  for  Us  ex- 
peaaes  incurred  therein:  Bennett  v.  Kiroth,  37  Kan.  235,  1  Am.  St. 
nep.  243.  Homesteads  are  not  subject  to  execution  to  satisfy  a  judg- 
ment for  a  fine  or  costs  in  a  criminal  prosecution:  HolUs  v«  State,  59 
Ark.  211,  43  Am.  St.  Bep.  £& 


LAND  ▼.  STATE. 

[84  Ark.  199,  105  8.  W.  90.] 

BABTABDY  ProcsedlngB  are  of  a  Olvil,  and  not  of  m  eilmlnal, 
uture.     (p.  26.) 

CONSTITUTIONAL  LAW — ^Bastardy  Proceedings,  Power  of 
the  CoQTt  to  Commit  Father  to  Jail— Imprisonment  for  JMit, — ^Though 
a  proceeding  in  bastardy  is  not  criminal,  but  civil  in  its  nature,  yet 
the  court  may  be  authorized  to  enter  judgment  against  the  father  for 
the  lying-in  expenses  of  the  mother  and  for  the  maintenance  of  the 
child,  and  to  enforce  such  judgment  by  his  commitment  to  jaiL  This 
is  a  proper  exercise  of  the  police  power  of  the  state,     (p.  27.) 

EVIDENCB— Exhibition  of  a  Child  to  tlio  Jury* — ^In  bastardy 
proceedings,  the  court  may  allow  the  child  to  be  exhibited  to  the  jury. 
The  weight  to  be  given  such  evidence  is  for  the  jury.     (pp.  27|  23.) 

Hunt  &  Toney,  for  the  appellant 

Byron  Herring,  for  the  appellee. 

**  McCULLOCH,  J.  Appellant,  James  Land,  was  ad- 
judged at  the  trial  below  to  be  the  father  of  a  bastard 
child,  and  appeals  from  that  judgment. 
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The  trial  jury,  in  addition  to  finding  that  app 
father  of  the  child,  assessed  the  lying-in  expe 
mother  and  a  monthly  sum  for  the  mainteni 
child,  and  the  court  rendered  judgment  agaii 
the  amounts,  in  accordance  with  the  proviEcion 
ute,  which  is  to  the  effect  that,  unless  the  def( 
bastardy  case  shall  pay  the  judgment  for  lying 
together  with  the  costs  of  the  case,  ''then  the 
have  the  power  to  commit  the  accused  person  1 
the  same  shall  be  paid/'  and  that  if  he  shall 
refuse  to  give  bond  for  payment  of  the  montl 
lowed  for  maintenance  of  the  child  the  court 
mit  him  to  the  jail  of  the  county,  there  to  rems 
shall  comply  with  such  order  or  until  he  sha 
wise  discharged  according  to  law":  Act  Marc 
Kirby's  Digest,  sees.  486,  487.  The  appellant 
the  judgment  committing  him  to  jail,  and  no\ 
it  be  set  aside. 

Counsel  for  appellant  contend  that  the  stati 
tion  authorizing  the  court  in  bastardy  cases  to 
defendant  to  jail  for  failure  to  comply  with  th 
of  the  court  is  void.  They  say  that,  inasmucl 
ceeding  to  affiliate  a  bastard  child  is  of  a  civil 
criminal  nature,  the  effect  of  the  order  commiti 
fendant  to  jail  is  imprisonment  for  debt,  whii 
stitution   prohibits. 

It  is  true  that  the  court  has  held  proceedings  < 
to  be  of  civil  and  not  criminal  nature:  Pearce 
Ark.  387,  18  S.  W.  380;  Chambers  v.  State,  ' 
But  it  does  not  follow  *®*  from  this  that  the 
cannot  empower  the  court  trying  the  case  to 
judgment  by  committal  to  jail.  On  the  con 
authority  may  be  given,  according  to  the  grea 
the  adjudged  cases,  as  a  proper  exercise  of  the  p 
of  the  state,  as  a  regulation  for  the  good  of 
public  order:  Bell  v.  State,  124  Ala.  77,  27  1 
Lower  v.  Wallick,  25  Ind.  68;  Ex  parte  Wheel 
96,  6  Pac.  276;  Ex  parte  J.  C.  H.,  17  Fla.  362 
Bridgeforth,  77  Miss.  418,  78  Am.  St.  Rep.  532 
622 ;  State  v.  Brewer,  38  S.  C.  263,  37  Am.  St.  1 
S.  E.  1001,  19  L.  R.  A.  362;  State  v.  Giles, 
391,  9  S.  E.  433;  Musser  v.  Stewart,  21  Ohio  I 
parte  Cottrell,  13  Neb.  193,  13  N.  W.  174. 
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"The  statute,"  says  the  Ohio  court,  "is  in  the  nature  of 
a  police  regulation.  Its  main  object  is  to  furnish  mainte- 
nance for  the  child  and  indemnity  to  the  public  against 
liability  for  its  support.  The  act  of  the  putative  father 
is  regarded  as  an  offense  against  the  peace  and  good  order 
of  society,  and  the  penalty  which  the  law  imposed  for  his 
transgression  is  to  enforce  upon  him  the  duty  of  making 
provision  for  the  maintenance  of  his  illegitimate  off- 
spring'*: Musser  v.  Stewart,  21  Ohio  St.  353.  The  obliga- 
tion of  the  fatheir  does  not  arise  out  of  contract,  express 
or  implied,  but  payment  or  security  for  pa3anent  is  ex- 
acted of  him  by  operation  of  law  as  indemnity  to  the  pub- 
lic against  the  burden  of  supporting  the  child.  The  power 
to  require  indemnity  implies  adequate  power  to  enforce 
the  requirement,  and  the  only  way  in  which  the  court  can 
enforce  its  order  is  to  imprison  the  accused  until  the  order 
is  complied  with. 

But  it  is  said  that  where  the  accused  is  unable  to  comply 
with  the  order  the  result  is  to  imprison  him  for  an  indefi- 
nite length  of  time,  perhaps  for  life.  This,  of  course,  de- 
pends on  his  ability  or  inability  to  comply  with  the  order 
of  the  court.  We  have  no  such  question  before  us  in  this 
record,  as  no  effort  was  made  by  the  appellant  to  show  that 
he  was  unable  to  pay  the  lying-in  expense  and  cost,  or  to 
give  bond  for  payment  of  the  monthly  allowance.  The 
statute  clearly  gives  the  court  power  to  discharge  the  de- 
fendant from  custody  when  it  is  made  to  appear  to  the  sat- 
isfaction of  the  court  that  he  cannot  comply  with  the  or- 
der. 

Imprisonment  under  this  statute  may  be  likened  to  that 
for  failure  in  a  divorce  case  to  comply  with  an  order  of 
the  court  with  respect  to  alimony.  This  court  said,  in  a 
case  of  that  kind,  *®*  "that  imprisonment  in  such  a  case 
is  justified  on  the  ground  of  willful  disobedience  to  the 
orders  of  the  court;  and,  so  soon  as  it  is  made  to  appear 
that  the  defendant  is  unable  to  comply  with  the  orders 
of  the  court,  he  should  be  discharged":  Ex  parte  Caple,  81 
Ark.  504,  99  S.  W.  830. 

The  orders  of  the  court  in  the  present  case  followed 
elosely  the  language  of  the  statute,  and  there  is  nothing 
in  the  record  to  show  that  it  was  not  properly  made. 

It  is  next  contended  that  the  court  erred  in  permitting 
to  exhibition  to  the  trial  jury  of  the  bastard  child.    While 
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the  record  does  not  specifically  disclose  the  purj 
prosecution  in  making  the  exhibition  to  the  jur} 
essarily  inferred  that  an  opportunity  was  sougl 
the  jury  to  observe  whether  or  not  the  child  b( 
semblance  to  the  putative  father.  There  is  so 
in  the  authorities  on  this  question,  but  the  folic 
properly,  we  think,  establish  the  rule  that  it  ii 
to  allow  the  child  to  be  exhibited  to  the  jur^ 
Jordon,  49  Ohio  St.  655,  82  N.  E.  750 ;  State  v. 
67  N.  C.  89 ;  Gilmanton  v.  Ham,  38  N.  fl.  108 
State,  50  N.  J.  L.  490,  14  Atl.  600 ;  Scott  v.  D( 
Mass.  378,  26  N.  E.  871;  Jones  v.  Jones,  45  Mc 

The  cases  that  hold  to  the  contrary  base  the 
upon  the  inherent  weakness  of  such  testimony 

We  think,  however,  that  the  weight  to  be  g 
testimony  is  for  the  jury,  and  its  weakness  or 
affords  no  reason  for  excluding  it. 

The  youth  of  the  child  and  the  relative  in 
of  a  child  of  that  age  having  any  perceptible  : 
to  its  parent  goes  to  the  weight  of  the  evid< 
than  to  the  question  of  its  admissibility. 

No  other  grounds  for  reversal  of  the  judj 
been  suggested  by  counsel.  The  evidence  as  t< 
nity  of  the  child  was  conflicting,  but  it  was  i 
warrant  the  verdict. 

AfiSrmed. 


Bastardy  Proceedings  are  said  to  be  civil  and  not  en 
nature:  State  ▼.  Tiernan,  32  Wash.  294,  98  Am.  St.  Ref 
Johnson  v.  Walker,  109  Am.  St.  Bep.  742.  See,  furthei 
Weatherford  v.  Weatherford,  56  Am.  Dee.  213;  State 
Am.  St.  Eep.  762.  The  child  whose  paternity  is  dis] 
exhibited  to  the  jury  to  show  a  resemblance  between  it  i 
father:  Shailer  v.  Bullock,  78  Conn.  65,  112  Am.  St. 
cases  cited  in  the  cross-reference  note  thereto. 

A  Judgment  in  Bastardy  Proceedings  that  the  father  to 
and  in  default  thereof  be  committed   to  jail    does  i 
constitutional    inhibition   against    imprisonment    for    d' 
Bridgforth,  77  Hiss.  418,  78  Am.  St.  Bep.  532;  State 
a  C.  263,  37  Am.  St.  Bep.  752,  and  note. 
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WASHINGTON  v.  MOORE. 

[84  Ark.  220,  105  8.  W.  253.] 

LANBLOBD  AND  TENANT— Unlawful  Detainer. — An  aetion 
of  nnlawfol  detainer  does  not  lie  to  determine  the  rights  of  the 
parties  in  the  property  sned  for.     (p.  32.) 

LANDIiOBD  AND  TENANT— -Unlawful  Detainer — ^Disputed 
Title. — A  tenant  cannot  dispute  the  title  of  his  landlord  so  long  as  he 
remaios  in  possession  under  him.  He  cannot  acquire  possession  under 
the  lease  and  then  dispute  the  title,     (p.  32.) 

LANDLORD  AND  TENANT— Unlawful  Detainer— Porcliase  of 
the  Property  1>7  the  Tenant. — ^In  an  action  of  unlawful  detainer,  the 
plea  hj  the  tenant  that  he  has  purchased  the  property  of  the  plaintiif 
and  received  a  bond  for  the  title,  and  has  paid  of  the  purchase 
priee  all  except  a  sum  designated,  which  sum  the  tenant  pleads  that 
Be  is  willing  to  pay  if  the  plaintiff  will  accept  it,  ma/  be  stmek  out 
on  motion  of  the  plaintiff,     (p.  32.) 

John  N.  Cook,  for  the  appellant. 
Moore  &  Moore,  for  the  appellee. 

***  BATTLE,  J.  Henry  Moore  brought  an  action  of  un- 
lawful detainer  against  Frank  Washington.  He  alleged  in 
his  complaint  "that  he  is  the  owner  of  the  W.  %  SW.  % 
of  section  6,  township  15  S.,  range  26  W.,  and  the  improve- 
ments thereon ;  that  on  or  about  January  7,  1905,  he  rented 
same  to  appellant  for  1905  for  fifty  dollars,  for  which  on 
said  day  appellant  gave  his  note,  due  October  1,  1905,  with 
interest  at  ten  per  cent  per  annum  from  maturity  until 
paid;  that  appellant  entered  upon  the  lands  under  said 
rental  terms  as  tenant  of  appellee,  and  has  been  in  posses- 
sion thereof  ever  since  up  to  the  time  of  the  commencement 
of  this  action ;  and  that  defendant  has  refused  to  pay  the 
rent  on  the  lands,  as  he  agreed  to  do,  and  now  holds  and 
retains  the  same  willfully  and  unlawfully  after  lawful  de- 
mand therefor  by  plaintiff  in  writing.  Plaintiff  further 
states  that  he  is  lawfully  entitled  to  the  immediate  posses- 
sion of  the  lands  and  the  houses  situated  on  same.  He 
asked  that  writ  of  possession  issue  and  tiie  possession  of 
the  lands  and  premises  be  delivered  to  him  without  delay ; 
that  defendant  be  summoned  to  answer  his  complaint;  and 
that  plaintiff  have  judgment  against  defendant  for  fifty 
dollars,  with  interest  from  October  1,  1905,  as  damages  for 
detention  of  the  lands. ' ' 

'^  To  the  above  complaint  defendant  filed  the  follow- 
ing answer: 
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He  denies  that  plaintiff  is  the  owner  of  the  I 
complaint  described.  He  denies  that  he  rented 
or  the  buildings  thereon  from  the  plaintiff  for 
1905,  or  that  he  entered  upon  the  lands  as  the 
plaintiff.  He  denies  that  he  holds  or  retains  th< 
lawfully,  or  that  plaintiff  is  lawfully  entitled  to 
sion  thereof. 

** Defendant,  further  answering,  says  that  it  : 
that  plaintiff  is  the  owner  of  the  lands  or  enti^ 
possession  thereof,  but  he  alleges  the  facts  to 

or  about  the day  of ,  1893,  plainti 

and  delivered  to  him  a  bond  for  title,  whereby  h 
himself  to  convey  the  lands  and  the  east  half  of 
west  quarter  and  .  .  .  .  ,  all  in  section  6,  town 
range  26  west,  upon  the  payment  by  defendant 
the  sum  of  six  hundred  dollars  and  that  undei 
for  title  the  defendant  was  put  into  possession 

tered  upon  the  lands  on  or  about  the day  oJ 

1893,  by  peaceable  and  uninterrupted  possess] 
lands  in  the  complaint  described  for  the  period 
years  last  past,  occupying  same  as  his  home 
claiming  to  1  e  the  owner  thereof  under  the  boh 
paid  all  of  the  purchase  money  except  about  on 
dollars,  which  he  is  ready  to  pay  if  plaintiff  will 
same.  The  bond  was  destroyed  by  fire  about 
1904,  and  defendant  cannot  file  the  same  or  a  co 
with  his  answer. 

"For  further  answer,  defendant  admits  the  ei 
the  note  in  the  complaint  mentioned,  but  he  sa 
induced  to  sign  the  same  upon  the  express  und 
and  agreement  with  the  plaintiff  that  the  same  r 
the  balance  of  the  purchase  money  due  by  de; 
plaintiff  on  the  lands,  and  that  when  the  same 
plaintiff  would  execute  to  defendant  a  good  an< 
deed  under  the  terms  of  the  bond.  He  says  ths 
was  procured  from  him  by  plaintiff  with  the  frai 
tent  of  plaintiff  to  cheat  and  defraud  him  out  o: 

"For  further  answer,  the  defendant  says  the 
ought  not  to  have  and  maintain  this  suit  agaim 
cause  he  says  he  has  been  in  the  peaceable  an 
rupted  possession  of  the  ^**  lands  for  three  yc 
diately  preceding  the  filing  of  the  complaint. 
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"For  farther  answer  to  the  complaint  defendant  says 
that,  if  it  should  be  held  that  he  is  the  tenant  of  plain- 
tiff, the  notice  served  upon  him  by  the  plaintiff  to  quit  was 
not  sufficient  under  the  law,  but  that  he  should  have  been 
(given)  six  months'  notice,  instead  of  ten  days,'  as  alleged 
in  the  complaint: 

** Prayer  that  plaintiff  take  nothing  by  his  suit,  that  he 
be  adjudged  entitled  to  the  possession  of  the  lands,  and 
for  costs  and  other  relief." 

Plaintiff  filed  a  motion  to  strike  from  the  answer  the  fol- 
lowing parts,  to  wit: 

"Defendant,  further  answering,  says  that  it  is  not  true 
that  plaintiff  is  the  owner  of  the  lands  or  entitled  to  the 
possession  thereof,  but  he  alleges  the  facts  to  be  that  on  or 

about  the day  of ,  1893,  plaintiff  executed  and 

delivered  to  him  a  bond  for  title,  whereby  he  obligated  him- 
self to  convey  the  lands  and  east  half  of  the  southwest  quar- 
ter and  ....  all  in  section  6,  township  15  south,  range 
26  west,  upon  the  payment  by  defendant  to  him  of  the 
sum  of  six  hundred  dollars,  and  that  under  the  bond  for 
title  the  defendant  entered  upon  the  lands,  and  has  held 
peaceable  and  uninterrupted  possession  of  the  lands  in  the 
complaint  described  for  the  period  of  thirteen  years  last 
past,  occupying  the  same  as  a  homestead,  and  claiming  to  be 
the  owner  thereof  under  the  bond." 

Also  that  part  contained  in  the  following  words: 

''But  he  says  he  was  induced  to  sign  the  same  upon  the 
express  understanding  and  agreement  with  plaintiff  that 
the  same  represented  the  balance  of  the  purchase  money  due 
.by  defendant  to  plaintiff  on  the  land,  and  that  when  the 
same  was  paid  plaintiff  would  execute  to  defendant  a  good 
and  sufficient  deed  under  the  terms  of  the  bond." 

Also  that  part  contained  in  the  following  words: 

*'For  further  answer  to  the  complaint  the  defendant  says 
that  if  it  should  be  held  that  he  is  the  tenant  of  plaintiff  the 
notice  served  upon  him  by  the  plaintiff  to  quit  was  not 
sufficient  under  the  law,  but  that  he  should  have  been  given 
six  months'  notice,  instead  of  ten  days,'  as  alleged  in  the 
complaint. ' ' 

The  court  sustained  the  motion,  and  struck  the  parts  of 
*•*  appellant's  answer  mentioned  therein  from  it,  and  the 
appellant  excepted  and  saved  proper  exceptions 
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In  the  trial  which  followed  the  plaintiff  sustaii 
denee  the   allegations   in   his   complaint.     The 
offered  to  prove  the  allegations  stricken  from  1 
And  the  court  refused  to  allow  him  to  do  so. 

The  court  instructed  the  jury  to  return  a  verdi 
of  the  plaintiff,  which  they  did,  and  defendant  8 

The  action  of  unlawful  detainer  does  not  lie  to 
the  rights  of  parties  in  the  property  sued  for,  bu 
who  shall  have  the  present  possession.  A  tenant 
pute  the  title  of  his  landlord  so  long  as  he  rema 
session  under  him.  He  cannot  acquire  possessioi 
landlord  by  lease  and  then  dispute  his  title.  B; 
the  lease  and  acquiring  possession  he  is  estoppe 
doing.  To  do  this  he  must  first  surrender  posses 
landlord,  and  then  bring  his  action :  Thorn  y.  B( 
480;  Miller  v.  Tumey,  13  Ark.  385;  Simmons  t. 
27  Ark.  50 ;  Hershey  v.  Clark,  27  Ark.  527 ;  James 

33  Ark.  536;  Littell  v.  Grady,  38  Ark.  584;  ] 
Young,  39  Ark.  135 ;  Clemm  v.  Wilcox,  15  Ark.  IC 
v.  Watt,  28  Ark.  153 ;  Johnson  v.  West,  41  Ark.  { 
V.  Winbum,  43  Ark.  28;  Hoskins  v.  Byler,  53  A 
S.  W.  864 ;  Logan  v.  Lee,  53  Ark.  94,  13  S.  W.  422 
Miles,  54  Ark.  460, 16  S.  W.  195. 

We  find  no  prejudicial  error  in  the  proceedi] 
•court. 

Judgment  affirmed. 
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UNXiAWFUIa   DETAINXSB.^ 

X.  Scope  Of  Note^  and  Dofinitions,  33. 

n.  The  Necessity  of  the  Belatlon  of  Lessor  and  LesaeOb 

HL  Who  may  Proceed  for. 

a.  The  Original  Landlord,  36. 

b.  Fersons  Succeeding  to  the  Interest  of  the  Origii 

1.  Purchasers  and  Lessees,  37. 

2.  The  Assignee  of  the  Lease  or  of  the  Blgh 

the  Bents,  38. 
8.  Heirs  and  DeviseeSi  38, 

4.  Beyergioners,  39. 

5.  Administrators  and  Executors,  39. 

6.  Other  Successors  in  Interest^  89. 

•bSFERENOBS  to  MONOGRAPmO  NOTES. 

Estoppel   of  tenant   to    deny   landlord*!   title:    Note   to    DmTii 
49   Am.   St.  Rep.   62. 

Forfeiture   of  leasei  for  breach  of  eondition:  Note  to   Oaffy 
Am.   St.  Rep.   910. 

Holding  oyer,  tenant,  when  guilty  of:  Note  to  Herter  t.  MuUe 
Rep.    533. 

Notice  to  qnit,  neeeieity  and  inflBeiency  of:  Note   to   Stedman 
42  Am.  Dee.  125. 

Waiyer  of  forfeitnra  of  lease:  Note  to  Mosei  t.  Loomis,  47  Am. 


Nov.  1907.]  Washington  v,  Moorb.  83 

17.  Wliat  Makes  a  Detainer  XTnlawfnl. 

a.  Holding  After  the  Expiration  of  the  Leaie. 

1.  When  It  iB  for  a  Definite  Term,  40. 

2.  When  the  Holding  is  hy  Tenants  at  Sniferanee,  4& 
8.  Wh«n  the  Holding  is  hy  Tenancy  at  Will,  42. 

4.  When  the  Holding  is  hy  Tenancy  from  Month  to  Months 

43. 

5.  When  the  Holding  is  hy  Tenancy  from  Year  to  Tear,  46. 
K  The  Notice  to  Quit. 

1.  By  Whom  Should  he  Given,  4K, 

2.  To  Whom  must  be  Given,  46. 
8.  By  Whom  may  he  Served,  47. 

4.  How,  When,  and  on  Whom  must  he  Served,  47* 

6.  The  Proof  of  Service,  48. 

6.  The  Form  of,  48. 

7.  Waiver  of,  49. 

e.  The  Holding  Over  After  a  Forf eitnre. 

1.  For  Default  in  the  Fayment  of  Bent»  50. 

2.  For  Other  Causes  of  Forfeiture,  51. 

8.  The  Demand  Where  There  is  a  Default  In  the  Payment 

of  Bent,  52. 
4.  The  Demand  Where  the  Cause  of  Forfeiture  is  Other 

than  the  Nonpayment  of  Bent,  63. 
5.  The  Giving  and  Serving  of  Demands,  54. 
6.  Use  of  Premises  for  Illegal  Purposes,  55, 

▼.  Who  can  he  Proceeded  Against  Because  of,  56. 

VL  Defenses. 

a.  Presenting  Issues  as  to  Title. 

1.  The  General  Bule,  56. 

2.  The  Acquisition  of  Adverse  Title,  6,8. 

8.  The  Acquisition  of  the  Iduidlord's  Title,  58. 

4.  The  Termination  of  the  Landlord's  Title,  60* 

5.  Outstanding  Title,  60. 

b.  Implied  from  Matters  Already  Considered^  61* 

c.  The  Invalidity  of  the  Lease,  61. 

d.  Acts  or  Omissions  of  the  Landlord. 

1.  Breach  of  Covenant  or  Duty,  62. 

2.  Failure  to  Pay  Demands  Due  to  Tenant  92» 

3.  Waiver,  63. 

e.  Acts  of  the  Defendant,  64. 

f .  Bquitable  Defenses,  65. 

g.  Limitation  and  Prescription,  66. 

Vn.  Bedempti<m,  or  Belief  ftom  the  Judgment,  66w 

L    Scope  of  the  Note  and  Deflnitions. 

We  propose  in  this  note  to  treat  of  unlawful  detainer,  excluding 
all  questions  of  pleading  and  practice.  The  subject  is  purely  stat- 
utory, but  the  necessity  of  legislation  respecting  it  has  been  gener- 
ally, if  not  universally,  recognized  and  met,  and  resulting  statutes, 
though  of  course  differing  in  their  details,  are  nevertheless  so  nearly 
alike  respecting  the  substantial  elements  of  the  proceeding,  that  de- 
eiuons  under  any  of  them  are  generally  applicable  in  other  states 
as  well  as  in  that  in  which  they  were  rendered.  Unlawful  detainer, 
forcible  entry,  and  forcible  entry  and  detainer  are,  in  the  statutes, 
as  well  as  elsewhere,  often  treated  together.  There  is  not,  however, 
any  necessary  connection  between  them,  and  we  shall  here  consider 
the  former  only. 
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Sometimes  forcible  detainer  is  by  statute  made  of  its 
pendent  offense  or  cause  of  action.  Of  course,  a  detail 
unlawful  may  also  be  forcible,  but  generally  this  circ 
wholly  immaterial.  It  may  by  statute  be  made  a  spec 
action,  entitling  plaintiff  to  some  additional  or  different  r 
unlawful  detainer  which  we  shall  here  consider  includ 
cases  in  which  the  defendant,  having  come  lawfully  into  tl 
of  real  property  either  under  a  lease  or  some  other  grai 
thereof  for  a  definite  or  indefinite  period,  continues  to  ho] 
after  his  lease  or  right  to  hold,  either  from  lapse  of  ti 
other  cause,  terminates,  and  with  it,  his  right  to  remain  i: 
and  where  the  landlord  or  other  person  entitled  to  possesa 
expressly  or  impliedly  consent  to  its  being  detained  fron 

Some  of  the  statutes  define  what  they  style  a  forcil 
without  including  in  the  definitions  given  any  clement  < 
is  within  the  power  of  the  legislature  to  declare  what  i 
detainer,  and  to  so  define  these  terms  as  to  omit  all  eleme^ 
Mecham  v.  McKay,  37  Cal.  154.    In  several  of  the  stati 
lature  has  thought  proper  to  do  this,  and  to  declare  tli 
shall  be  deemed  guilty  of  forcible  detainer  on  the  doing  • 
of  certain  enumerated  acts,  no  one  of  which  amounts  citl 
or  a  threat  or  intent  to  use  force  should  it  prove  to  be 
hold  possesflion:  Cal.  Code  Civ.  Proc.,  sec.  1160,  subd. 
Schickner,  29   Ky.  Law  Bep.   87,  92   S.  W.  949.     Henc< 
might  at  one  time  and  under  special  circumstances  have 
sary  for  the  defendant  to  have  at  least  intended  to  have 
force  any  attempt  to  dispossess  him  (Harrington  ▼.  Wa 
143,  50  Am.  Bep.  465,  3  Pac.  173),  it  is  doubtful  whetl 
ever  true,  and  certainly  at  the  present  time  the  offense 
detainer  is  complete,  though  the  person  unlawfully  remai 
session  has  not  employed,  or  intended  to  employ,  force 
any  entry  that  might  be  attempted  by  the  person  enti 
session.    The  place  of  force  is  taken  by  the  mere  con  tin 
session  after  the  expiration  of  the  time  when  the  defei 
to  have  the  right  so  to  do:  Brawley  v.  Bisdon  Iron  Wc 
676;  Mason  v.  Finch,  2  Bl.  495;  Wheeler  v.  Reitz,  92  Ind. 
V.  Bowling,  2  A.  K.  Marsh.  35;  Haase  v.  Schickner,  29  K 
87,  92  S.  W.  949;  Clapp  v.  Paine,  18  Me.  264;   Gluck  i 
Minn.  80,  30  N.  W.  446;  Hislop  v.  Moldenhauer,  21  Or. 
1052;   Trousdale  v.  Darnell,  6   Yerg.  431;   Steele   v.  Ste< 
Civ.  Ct.  App.,  sec.  345;  Ela  v.  Bankes,  32  Wis.  635.    It  is 
that  the  defendant  does  not  refuse  to  surrender  possess 
matter  of  fact,  he  remains  in   possession  after  a  demai 
Floyd  V.  Bicks,  11  Ark.  451.     The  terms  * 'forcible  detail 
already  suggested,  in  some  of  the  statutes,  employed  to 
class  of  cases  having  in  them  no  element  of  the   acts 
either  a  forcible  entry  or  an  unlawful  detainer.     Thus,  ii 
one  is  guilty  thereof  who  either  ''by  force  or  by  menaces 
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of  riolence  nnlawfally  holds  and  keeps  posseBsion  of  any  real  prop- 
erty, whether  the  aame  was  acquired  peaceably  or  otherwise,  or  who, 
in  the  night-time  or  during  the  absence  of  the  occupant  of  any  lands, 
anlawfnUy  enters  upon  real  property,  and  who,  after  demand  made 
for  the  surrender  thereof  for  the  period  of  five  days,  refuses  to  sur- 
render the  same  to  such  former  oceupant":  Oal.  Code  Civ.  Proc,  see. 
1160.  We  shall  not  here  undertake  to  treat  the  subject  of  forcible 
detainer  as  thus  defined,  or  otherwise. 

n.    Necessity  of  the  Relation  of  Lessor  and  Lessee. 

We  have  already  shown  that  one  of  the  great  differences  between 
unlawful  detainer  and  forcible  entry  and  detainer  or  forcible  de- 
tainer only  is,  that  to  sustain  the  proceeding  for  unlawful  detainer, 
it  is  not  necessary  that  any  force,  or  intent  to  employ  force,  be  estab- 
lished. Another  vital  difference  consists  in  the  fact  that  in  the  pro- 
ceeding where  force  is  charged,  it  is  not  essential,  nor  even  usual, 
that  there  be  any  letting  of  the  property,  or  that  the  relation  of 
landlord  and  tenant  exist  or  ever  have  existed  with  respect  to  it, 
or  that  the  possession  of  the  defendant  has  been  at  any  time  lawful. 
Unlawful  detainer,  on  the  other  hand,  presupposes  that  the  possession 
held  by  the  defendant  was  not  originally  acquired  by  any  sort  of 
wrong.  It  must  have  been  rightful,  and  therefore  have  commence  i 
in  a  tenancy  on  the  part  of  the  defendant  or  his  predecessors  in  in- 
terest under  the  plaintiff  or  his  predecessors.  There  are,  indeed,  de- 
cisions from  which  without  a  proper  examination,  the  conclusion 
might  be  drawn  that  this  rule  did  not  prevail  in  all  of  the  states 
(Spear  v.  Lomax,  42  Ala.  576;  Hightower  v.  Fitzpatrick 's  Heirs,  42 
Ala.  597;  Dunning  v.  Finson,  46  Me.  546),  but  they  refer  to  the 
question  which  we  shall  have  occasion  to  consider  hereafter,  whether 
it  is  indispensable  that  the  conventional  relation  of  landlord  and 
tenant  existed  between  the  plaintiff  and  the  defendant  when  the 
former  sought,  and  the  latter  refused,  poesession.  That  a  tenancy 
mast  have  existed  at  some  time  is  nowhere  denied  and  everywhere 
asserted:  Hightower  v.  Fitzpatrick 's  Heirs,  42  Ala.  597;  Bradley  v. 
Home,  18  Ark.  284;  Dortch  v.  Bobinson,  31  Ark.  296;  Mason  v. 
Delancy,  44  Ark.  444;  Steinback  v.  Krone,  36  Gal.  303;  Pico  v.  Cuyas, 
48  CaL  639;  Watson  v.  Toliver,  103  Ga.  123,  29  8.  E.  614;  Smith  v. 
Killeck,  10  111.  293;  Dunne  v.  Trustees  of  Schools,  39  111.  578;  Colored 
H.  A  B.  Assn.  v.  Harvey,  23  Ky.  Law  Bep.  1009,  64  S.  W.  676;  Wood- 
man V.  Banger,  30  Me.  180;  Dunning  v.  Finson,  46  Me.  546;  Gies  v. 
Storz  B.  Co.  (Neb.),  106  N.  W.  775;  Benjamin  v.  Benjamin,  5  N.  Y. 
883;  People  v.  Hewlett,  76  N.  Y.  574,  13  Hun,  138;  Sims  v.  Humphrey, 
4  Denio,  185;  Doerl  v.  Damrauer,  27  Misc.  Bep.  555,  58  N.  Y.  Supp. 
297;  Schlaich  v.  Blum,  42  Misc.  Bep.  225,  85  N.  Y.  Supp.  335;  Gulledge 
V.  White,  73  Tex.  498,  11  S.  W.  527;  Cadwallader  v.  Lovece,  10  Tex. 
CiT.  App.  1,  29  S.  W.  666,  917;  Buel  v.  Buel,  76  Wis.  413,  45  N.  W. 
324;  Hunter  v.  Maanum,  78  Wis.  656,  48  N.  W.  51;  Willis  v.  Eastern 
T.  k  B.  Co.,  169  U.  S.  295,  18  Sup.  Ct.  Bep.  347,  42  L.  ed.  752.    Hence, 
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however  clearlj  it  may  appear  that  the  defendant  fs 
possession  and  onght  to  surrender  it  to  the  plaintiff,  the 
recover  if  the  possession  did  not  result  from  a  leasing, 
possession  was  taken  under  a  contract  of  purchase,  and 
has  made  default  and  thereby  forfeited  his  rights  under 
including  the  right  to  be  in  possession  of  the  property,  y 
must  seek  some  remedy  other  than  by  proceeding  in 
tainer:  Griffith  v.  Collins,  116  Ga.  420,  42  8.  E.  743;  Di 
8  Cush.  33;  Lyon  v.  Cunningham,  136  Mass.  532;  Kiernai 
151  Mass.  543,  24  N.  E.  907.    So  by  his  default  a  mort 
session  may  lose  his  right  thereto,  which  may  pass  to  h 
and  nevertheless,  as  their  relation  is  not  that  of  landlor 
the  possession  cannot  be  recovered  by  the  mortgagee  I 
ing  in  unlawful  detainer:   Willis  v.   Eastern   T.   &   B. 
S.  295,  18  Sup.  Ct.  Bep.  347,  42  L.  ed.  752.    In  a  few  oi 
the  statutory  remedy  has  been  enlarged  so  as  to   ext( 
of  any  person  against  whom  the  possession  of  land  is  w 
the  expiration  of  the  defendant's  right  by  contract  to 
sion:  Clark  ▼•  Bourgeois,  86  Miss.  1,  38  South.  187. 

-    m.    Wlio  may  Maintain  the  Proceeding  f  oi 

a.    The  Original  Landlord. — ^From  what  we  have  said  ( 
sity  for  there  having  been  a  lease  and  the  taking  ct  post 
under,  it  follows  that  the  right  to  maintain  the  proce 
cover  possession  of  real  property  on  account  of  its  unla^ 
cannot  be  maintained  except  by  one  who  is  the  origin 
who,  claiming  under  him,  has  acquired  his  right  to  th 
of  the  property  because  of  its  unlawful  detainer.    That 
is  the  proper  person  to  maintain  the  proceeding,  there 
doubt,  unless  his  right  to  do  so  has  terminated  either  by 
of  his  estate  or  right  to  another,  or  by  some  new  agree 
gives  the  party  in  possession  the  right  to  continue  therein 
lord  may  cease  to  be  entitled  to  the  possession,  but  this  < 
cur  on  the  granting  by  him  of  a  new  lease  to  his  teni 
mence  at  some  date  after  the  termination  of  the  original 
lor  V.  Terry,  71  Cal.  46,  11  Pac.  813),  nor  by  his  being  u 
made  a  party  to  a  suit  to  foreclose  a  mortgage  against 
Woodward  v.  Winehill,   14  Wash.   394,  44  Pac  860.    T 
may  enter  into  a  contract  with  the  tenant  for  the  purcl 
latter  of  the  leased  property,  but  this  will  not  constitute  i 
to  an  action  for  unlawful  detainer,  if  the  tenant  has  mi 
in  the  performance  of  his  contract:  Norton  v.  Staria,  83  < 
Pac.  527.    The  landlord  may  part  with  his  right  of  possei 
by  conveying  or  by  executing  a  lease  of  the  property 
and  then   the  question  is  likely  to   arise  whether  such 
or  lease  may  be  urged  by  the  tenant  who  does  not  claim 
a  defense  to  any  proceeding  to  dispossess  him  for  iinlawfi 
ing  the  property.    Where  a  conveyance  is  made,  it  is  pre 
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tlM  landlord  eannot  inaintain  a  suit  for  aabseqaent  anlawfnl  detainer, 
even  thongh  his  eonveyance  reserves  to  him  the  right  of  so  doing: 
Pnrdj  T.  fiakestraw,  13  BL  App.  480;  Hollidaj  ▼.  Chism,  25  Ind. 
ipp.  1,  57  U.  S.  563;  L'Hnssier  ▼.  Zallee,  24  Mo.  18;  though  the 
lontrarj  ia  the  rule  in  Missouri:  Tueker  v.  MeClennej,  103  Mo.  App. 
118,  77  8.  W.  151.  In  the  case  of  a  leasing  the  rule  may  be  other* 
wise.  It  ia  aaid  that,  notwithstanding  the  execution  of  a  lease,  the 
landlord  retains  an  interest  in  the  property  and  in  the  right  to  its 
poMession,  and  ia  subject  to  the  duty  of  placing  his  lessee  in  nosses* 
lion,  and  hence,  for  the  purpose  of  discharging  his  duty,  that  he  may 
maintain  the  proceeding  against  the  original  lessee:  Davidson  v.  Ham> 
merstein,  28  Misc.  Bep.  529,  59  K.  Y.  Supp.  563;  Schreiner  ▼.  8tanton, 
26  Wash.  563,  67  Pac  219.  Contra,  Dudley  ▼.  Lee,  89  Ul.  339;  Allen 
T.  Webster,  56  UL  393.  If  the  plaintiff  In  the  proceeding  was  en- 
titled to  maintain  it  when  commenced,  his  transfer  during  its  pend- 
ency does  not  defeat  his  right,  and  judgment  in  his  favor  may  ba 
entered  as  in  the  case  of  other  transfers  pendente  lite:  Blish  ▼•  Har-. 
k>w,  15  Gray,  316. 

b.    PenooB  Soecoeding  to  the  Interests  of  the  Original  Lessor. 

L    Pnrchaaeiis  and  Lesseee. — ^The  landlord  may  convey  or  lease  the 
property  to  a  person  other  than  the  tenant  In  possession,  in  which 
event  the  grantee  or  lessee  becomes  entitled  to  the  possession  on 
the  termination  of  the  lease,  and  yet  the  premises  may  remain  in  pos- 
session of  the  tenant,  who,  though  he  is  no  longer  entitled  thereto, 
may  seek  to  retain  such  possession  on  the  ground  that  no  one  but 
the  original   lessor   can   maintain   the   proceeding,    especially   when 
there  has  been  no  attornment  to  the  grantee  or  the  new  lessee.    In- 
dependently of  any  statute  making  special  provision  for  this  subject, 
the  general  rule  is,  that  the  proceeding  can  be  maintained  only  in 
favor  of  the  original  landlord,  and  not  in  favor  of  his  successor  in 
interest  to  whom  the  tenant  has  not  attorned,  and  hence  that  the 
purchaser  or  lessee  from  the  original  landlord  cannot  maintain  the 
proceeding    In  unlawful   detainer:    Dwine   v.   Brown,   85   Ala.   596; 
Seay  ▼.  Cotter,  89  Cal.  168;  Martel  ▼.  Meehan,  63  CaL  47;  Cummlngs 
V.  Kilpatrick,  23  Miss.  106;  Harrison  ▼.  Middleton,  11  Oratt.  527; 
though  perhaps  it  may  be  maintained  in  the  name  of  the  original 
lesMnr  for  the  benefit  of  hia  successor  in  Interest:  Cooper  ▼.  Qam- 
bill,  146  Ala.  184,  40  South.  827.    This  defect  in  the  law  has  gen- 
ersUy,  if  not  nniversaUy,  been  eared  by  statutes  extending  the  right 
ef  recovery  to  all  persons  succeeding  to  the  interest  of  the  original 
knor:  Cooper  ti  Gambill,  146  Ala.  184,  40  South.  827;  Ish  v.  Mor* 
fan,  48  Ark.  413,  8  8.  W.  440;  McDonald  ▼.  Hanlon,  79  CaL  442,  21 
Pfec  861;  Willla  ▼.  HarreU,  118  Ga.  906,  46  a  E.  794;  Fisher  ▼. 
Smith,  48  HI.  184;  Drew  v.  Mosbarger,  104  HI.  App.  635;  Thomas- 
■oa  T«  Wibon,  146  UL  884,   34  N.  E.  438;    Hemdon   v.  Baseom,    8 
Dana,  113;  Haaon  v.  Baseom,  3  B.  Mon.  269;  Benedict  ▼.  Morse,  51 
Msss»  823;  Haydea  t»  Ahearn,  9  Gray,  438;  Alworth  t.  Gordon,  81 
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Minn.  445,  84  N.  W.  454;  Walker  v.  Harper,  33  Mo.  59 
V.  Voelker,  40  Mo.  129;  Kaolleen  ▼.  Tillman,  69  Mo.  51 
Compton,  49  Mo.  App.  304;  Logan  ▼.  Wool  wine,  56  Mo. 
Winkelmeier  ▼.  Katselburger,.  77  Mo.  App.  117;  Tucl 
Clenney,  103  Mo.  App.  318,  77  S.  W.  151;  Barada-Ghio 
V.  Heidbrink,  112  Mo.  App.  429,  86  8.  W.  1109;  Ray  v. 
120  Mo.  App.  497,  97  S.  W.  212;  Buseo  ▼.  Yuzolino,  19 
28,  42  N.  Y.  Supp.  482;  Barton  v.  Learned,  26  Vt.  192;  Ca 
V.  Crosbie,  22  Wash.  269,  60  Pac.  652;  Harris  v.  Halversoi 
779,  63  Pac.  549;  Loring  v.  Bartlett,  4  App.  D.  C.  1.  1 
it  is  essential  that  the  purchaser  have  a  formal  and  pr 
cuted  conveyance  and  not  sufficient  that  he  have  a  bon 
and  be  under  it  entitled  to  the  possession  of  the  propert 
Compton,  49  Mo.  App.  304.  The  purchaser  can,  under 
stances,  maintain  the  proceeding  where  his  grantor  would 
to  do  so  had  no  conveyance  been  made:  Unger  v.  Bamber 
jLl,  2  S.  W.  408.  Therefore,  if,  prior  to  the  conveyance 
been  some  breach  of  condition  on  account  of  which  1 
might  have  terminated  the  lease,  but  of  which  he  choee 
advantage,  it  is  not  available  to  his  grantee:  Small  y 
Me.  304,  54  Atl.  758. 

2.  AAslgnees  of  the  Lease  or  of  tbe  Bight  to  Beceive  t 
The  grantee  of  the  leased  property  is  unquestionably  a 
will  be  entitled  to  its  possession  on  the  termination  of  i 
any  surrender  of  the  lessee's  rights,  whether  voluntary  or  i 
but  this  cannot  always  be  affirmed  of  one  to  whom  the 
assigned  the  lease  or  the  right  to  receive  the  rents  to  a< 
under,  and  there  is  doubt  whether  the  assignee,  having 
the  reversion,  can  maintain  the  proceeding  of  unlawfu 
Markin  v.  Whitaker,  26  Ind.  App.  211,  58  N.  E.  542.  T 
has  not  beeen  considered  with  much  care  nor  by  coui 
authority,  but,  so  far  as  considered,  the  conclusion  reac 
majority  has  been  in  favor  of  the  assignee,  though  he 
dummy,  or  the  assignment  to  him  has  been  as  collateral  i 
the  performance  of  some  obligation:  Wetterer  v.  So 
Misc.  Bep.  739,  49  N.  Y.  Supp.  1043;  Goodnow  v.  Pop 
Bep.  475,  64  N.  Y.  Supp.  394. 

3.  Heirs  and  Devisees. — ^Where  an  heir  or  devisee  has 
in  possession  of  the  property,  and  the  tenant  has  never 
him,  he  cannot  maintain  this  proceeding  against  the  tei 
ance«tor  or  testator:  Picot  ▼.  Masterson,  12  Mo.  303.  E 
in  the  case  of  the  grantees  of  the  lessor,  the  tendehcy  < 
utes,  and  of  the  courts  construing  and  applying  them,  h 
summary  and  effectual  remedy  against  the  tenant  in  pos 
guilty  of  an  unlawful  detainer,  and  of  extending  the  rig 
of  all  persons  who  have  succeeded  to  the  estate  and  r: 
lessor:  Kellum  v.  Balkum,  93  Ala.  317,  8  South.  463 
Foster,  2  A.  K.  Marsh.  204. 
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i.  Berenlonen. — In  MissisBippi,  if  the  lessor,  being  a  tenant  for 
life,  dies,  it  ia  held  that  his  lessee  is  not  subject  to  the  proeeeding 
in  unlawful  detainer  brought  by  the  reversioner  who,  upon  sueh 
death,  became  entitled  to  the  possessioji  of  the  property,  unless  there 
had  been  an  attornment  to  him  by  the  tenant:  Wolfe  v.  Angevine, 
57  Miss.  767.  Probably  this  is  no  longer  the  rule  even  in  that 
state,  for  by  section  4461  of  its  eode  (edition  of  1892)  the  remedy 
if  extended  to  any  landlord,  velldor  or  other  person  against  whom 
the  possession  of  land  is  withheld  after  the  expiration  of  the  de- 
fendant's right  by  contract  to  hold  such  possession:  Clark  v.  Bour- 
geois, 86  Miss.  1,  38  South.  187. 

5.  Ezacvton  and  AdmiztistratoxB. — In  the  United  States  executors 
sad  administrators  are  by  statute  often  given  the  right  to  the 
possession  of  the  real  property  of  their  decedents  during  the  ad- 
Bunistration,  or  where  necessary  for  the  purposes  thereof,  with  a  right 
to  colleet  the  rents  and  profits,  and,  under  permission  of  the  court, 
authority  to  make  leases.  If  a  lease  is  made  by  a  personal  repre- 
sentative,  and  the  lessee,  notwithstanding  its  termination  or  for- 
feiture, refuses  or  neglects  to  surrender  possession,  there  can  be 
no  doubt  of  the  right  of  such  personal  representative  to  maintain 
a  proceeding  for  unlawful  detainer,  for,  between  him  and  the  lesseo, 
the  conventional  relation  of  landlord  and  tenant  exists:  Lass  v. 
Eisleton,  50  Mo.  1222.  The  same  rule  must  generally  be  applicable, 
though  the  lease  was  granted  by  the  decedent,  instead  of  the  personal 
representative.  Such  representative,  being  entitled  to  the  rents  and 
profits  and  also  to  the  possession  of  the  property  in  case  the  right 
of  a  tenant  has  terminated,  may  maintain  an  action  to  recover  pos- 
session from  the  tenant  guilty  of  an  unlawful  detainer:  Knowles 
V.  Murphy,  107  Gal.  107,  40  Pac.  Ill;  Scott  v.  Lloyd,  16  Fla.  151; 
Moody  V.  Bonaldson,  88  Ga.  652. 

6.  Other  Saccessoxs  In  Interests — ^Where  a  defendant  has  entered 
nnder  a  lease,  and  is  therefore  under  obligation  to  surrender  pos- 
session when  it  terminates,  and  the  right  to  receive  such  possession 
has  passed  from  the  original  lessor,  it  ia  not  very  material  what 
were  the  means  by  which  his  rights  were  devested  and  were  vested 
ia  another,  for  the  latter  being  entitled  to  the  possession,  the  con* 
tinned  holding  by  the  tenant  is  unlawful,  and  he  may  be  dispos- 
sessed by  proceedings  for  unlawful  detainer,  as  where  the  title  and 
tights  of  the  original  landlord  were  devested  by  execution  or  judicial 
sale:  May  v.  Luckett,  54  Mo.  437;  Sexton  v.  Hull,  45  Mo.  App. 
339;  Equity  B.  A  L.  Asan.  v.  Murphy,  75  Mo.  App.  57.  A  receiver, 
who  has,  as  such,  let  premises  and  is  authorized  to  collect  the  rents, 
may  doubtless  maintain  an  action  of  unlawful  detainer  (King  v. 
Cutts,  24  Wis.  627),  and  we  see  no  reason  why  he  may  not  also  be  en- 
titled to  a  like  remedy  where  the  letting  was  made  before  his  appoint- 
ment, if  thereby  he  became  entitled  to  the  rents  and  profits  and  to 
the  possession  of  the  leased  property  in  the  event  of  the  termination 
«f  the  lessee's  right   of  possession  for   any   cause.    Many   of   the 
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statutes  extend  the  right  to  eomplain  of  an  unlawful  di 
auceessor  in  interest  of  the  original  landlord,  without 
distinetion  respeeting  the  different  means  by  which  su 
might  haye  been  brought  about.  Thus,  in  GaAiforniay 
real  property  is  guilty  of  unlawful  detainer  when  he 
possession  after  the  expiration  of  the  term  for  which 
was  let  or  after  default  in  the  payment  of  rent,  ''wit 
mission  of  his  landlord  or  the  sueceSsor  in  estate  of  hi 
any  there  be":  GaL  Code  Giy.  Proe.,  see.  1161,  subds.  1,  ! 
chusetts,  if  a  tenant  has  lost  his  right,  he  may  be  proci 
by  any  person  entitled  to  the  possession:  Howard  v. 
Gush.  563;  Hildreth  y.  Gonant,  10  Met.  298;  Hart  v. 
Mass.  440,  25  N.  E.  714.  This  is  substantially  the  < 
statutes  now  in  force  in  Mississippi:  Clark  v.  Bourgeoic 
38  South.  187.  In  Washiugton,  it  is  sufficient  that  th 
a  person  entitled  to  rent:  State  v.  Pittinger,  37  Wash. 
942.  in  New  York,  application  for  summary  proceedin 
made  by  the  landlord  or  lessor  of  the  demised  premises;  i 
upon  an  execution  or  foreclosure  sale;  the  person  fore 
or  kept  out;  the  person  with  whom,  as  owner,  the  ag 
made,  or  the  owner  of  property  occupied  under  an  a 
cultivate  the  property  upon  shares,  or  for  a  share  of  c 
person  lawfully  entitled  to  the  possession  of  the  prope 
in  or  squatted  upon,  as  the  case  requires;  or  by  the 
sentative,  agent,  or  assignee  of  the  landlord,  pnrchas 
person,  so  entitled  to  apply":  N.  Y.  Code  Civ.  Proc,  s< 

IV.    What  Makes  the  Detainer  ITnlawfnL 

a.  Holding  After  the  Ezidration  of  the  Lease. 
1.  When  It  is  for  a  Definite  Term. — ^If  a  lease  is  fc 
term,  the  tenant  and  those  coming  into  possession  un< 
chargeable  with  notice  of  its  expiration,  and  their  eoi 
possession  after  that  time,  unless  by  permission  of  the 
other  person  entitled  to  the  possession,  is  necessarily  unlai 
is  no  question  that  the  action  of  unlawful  detainer  li 
demand  for  the  possession,  the  tenant  refuses  or  neglect 
der  it:  Kower  v.  Gluck,  33  Gal.  401;  Brandenburg  v.  ] 
Colo.  323,  3  Pac.  577;  Wheeler  v.  Cowan,  25  Me.  283.  I 
pie,  the  tenant  remaining  in  possession  must  be  deeme( 
an  unlawful  detainer,  whether  any  demand  for  the  possess 
upon  him  or  not.  The  proceeding  is,  however,  purely  sta 
therefore  the  statutes  upon  the  subject  may  require  a  nol 
form  and  for  such  time  as  the  legislature  may  deem  be 
state  it  appears  to  have  been  assumed  that  the  tenant  ha 
to -hold  over  after  the  termination  of  the  lease  unless  ti 
indicated  a  wish  that  he  should  do  so,  and  therefore 
tenant's  possession  was  lawful^  notwithstanding  the  ez; 
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Ills  term,  until  the  landlord  had  given  a  notice  to  quit:  Bonsall  v. 
McKay,  1  Houat.  520;  Thomas  t.  Black,  8  Houst.  507,  18  Atl.  771. 
We  beUeye,  however,  that  this  assumption  is  unjustifiable,  and  that 
the  tenant,  if  he  wishes  to  remain  in  possession,  must  obtain  the 
permission  of  his  landlord,  and  that  a  proceeding  in  unlawful  de- 
tainer is  at  onee  maintainable  against  him  without  any  demand  for 
possession  or  notice  to  quit,  if  he  without  such  permission  continues 
in  possession  for  any  time,  however  short,  after  the  lease  warrants 
him  in  so  doing:  Stoppelkamp  v.  Mangeot,  42  Cal.  316;  McEassick  v. 
Ashbj,  98  CaL  422,  33  Pac  729;  Kuhn  v.  Smith,  125  Oal.  615,  63 
Am.  St.  Bep.  79,  58  Pac.  204;  Earl  O.  Go.  v.  Fava,  138  Cal.  76, 
70  Pac  1073;  Craig  v.  Gray,  1  Cal.  App.  598,  82  Pac.  699;  Beithman 
▼.  Brandenburg,  7  Colo.  480,  4  Pac  788;  Walker  v.  Ellis,  12  111. 
470;  Secor  v.  Pestana,  37  HI.  525;  Fort  v.  McGrath,  7  HI.  App.  302; 
Frank  ▼.  Taubman,  31  HI.  App.  592;  Layman  v.  Throp,  11  Ind.  352; 
McClure  ▼.  McClure,  74  Ind.  108;  Alcorn  v.  Morgan,  77  Ind.  184; 
Blocker  v.  McLendon,  6  Ind.  Ter.  481,  98  S.  W.  166;  Waller  v. 
Yermitt,  97  Iowa,  518,  66  S.  W.  763;  Harrison  v.  Marshall,  4  Bibb. 
524;  Hamit  v.  Laurence,  2  A.  E.  Marsh.  366;  Eichart  v.  Bargas,  12 
B.  Mon.  462;  Andrews  v.  Erwin^  25  Ky.  Law  Bep.  1791,  78  S.  W. 
902;  Preble  v.  Hay,  32  Me.  456;  Dorrell  v.  Johnson,  17  Pick.  263; 
Caley  v.  Sogers,  72  Minn.  100,  75  N.  W.  114;  Young  v.  Smith,  2S 
Mo.  65,  75  Am.  Dec.  109;  Hulett  v.  Nugent,  71  Mo.  131;  Witte  v. 
Qoinn,  38  Mo.  App.  681;  Anderson  v.  McClure,  57  Mo.  App.  93;  Leahy 
T.  Lubman,  67  Mo.  App.  191;  Laummier  v.  Steel,  77  Mo.  App.  456; 
Bierkenkamp  v.  Bierkenkamp,  88  Mo.  App.  445;  Barada-Ghio  B.  £. 
Co.  ▼.  Heidbrink,  112  Mo.  App.  429,  86  S.  W.  1109;  Bay  v.  Black- 
man,  120  Mo.  App.  497,  97  S.  W.  412;  Hendrickson  v.  Beeson,  21 
Neb.  61,  31  N.  W.  266;  Allen  v.  Jaquish,  24  Wend.  628;  Cox  v.  Sam- 
mis,  57  App.  Div.  173,  68  N.  Y.  Supp.  203;  Adams  v.  City  of  Co- 
hoes,  53  Hun,  260,  6  N.  Y.  Supp.  617;  Stedman  v.  Mcintosh,  4  Ired. 
291,  42  Am.  Dec.  122;  Gladwell  v.  Holcomb,  60  Ohio  St.  427,  71 
Am.  St.  Bep.  724,  54  N.  E.  473;  Logan  v.  Herron,  8  Serg.  &  B. 
459;  Hendrick  v.  Cannon,  5  Tex.  248;  Stanford  L.  Co.  v.  Steidle,  28 
Wash.  72,  68  Pac  178;  Morris  v.  Healy  L.  Co.,  33  Wash.  451,  74 
Pac.  662.  There  is  no  doubt  of  the  propriety  of  applying  this  rule 
when  the  lease  by  its  term  expires  at  a  date  specified  and  from  its 
inspection  there  can  be  no  controversy  respecting  its  termination. 
It  may,  however,  be  made  terminable  on  the  happening  of  some 
specified  fact,  and  where  the  existence  of  the  contingency  on  which 
it  is  to  end  may  well  be  the  subject  of  controversy  and  its  estab- 
lishment be  dependent  on  extrinsic  evidence.  In  such  a  case,  if  the 
fact  is  one  of  the  existence  of  which  the  tenant  has,  or  is  charge- 
able with,  knowledge,  it  is  probable  that  no  notice  need  be  given, 
as  where  the  lease  is  to  expire  on  his  failure  to  pay  rent  or  perform 
some  other  act  within  a  time  specified:  Eichart  v.  Bargas,  12  B. 
Mon.  462;  Marmet  Co.  v.  Archibald,  37  W.  Ya.  778,  17  S.  E.  299; 
Cobb  T.  Stokes,  8  East,  359,  9  B.  B.  464;  Messenger  t.  Armstrong, 
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1  Term  Hep.  54,  1  B.  R.  148.  This  view  does  not  meet  with  un- 
qualified concurrence,  and  we  are  inclined  to  doubt  its  correctness: 
Gleason  t.  Oleason,  8  Gush.  32;  Elliott  v.  Btone,  1  Gray,  571. 

2.  When  the  Holding  Over  la  by  a  Tenant  at  Sufferance. — ^Tenants 
at  sufferance,  being  those  who  lawfully  come  into  poseeesion  of  prop- 
erty, but  whose  right  to  possession  has  terminated,  can  hardly  be 
regarded  as  trespassers  until  notified  to  abandon  possession,  and 
hence  they  have  sometimes  been  spoken  of  as  though  they  were 
entitled  to  some  notice  before  any  action  could  be  sustained  against 
them.  These  cases  will,  on  examination,  generally  be  found  to  bo 
ASLses  merely  declaring  that  the  notice  actually  given  was  sufficient: 
Eichengreen  v.  Appel,  44  111.  App.  19;  Pratt  v.  Farra,  10  Allen,  519; 
Livingston  v.  Tanner,  12  Barb.  481.  There  are,  indeed,  states  whose 
statutes  expressly  provide  for  notice  to  tenants  of  this  class:  Tar- 
lotting  V.  Bokern,  95  Mo.  541,  8  8.  W.  547;  Bosenblat  v.  Perkins,  18 
Or.  156,  22  Pac.  598,  6  L.  B.  A.  257;  Johnson  v.  Donaldson,  17  B.  I. 
107,  20  Atl.  242;  Minard  v.  Burtis,  83  Wis.  267,  53  N.  W.  509.  In 
the  absence  of  such  statutes  no  notice  is  required,  and  tenants  at 
eufferance  are  subject  to  the  action  without  any  demand  or  notice: 
Hauxhurst  v.  Lobree,  38  Cal.  563;  Lee  Chuck  v.  Quan  Wo  Chong,  91 
Cal.  593,  28  Pac.  45;  Reed  v.  Beed,  48  Me.  388;  HoUis  v.  Pool,  3 
Met.  350;  Evans  v.  Beed,  5  Gray,  308;  Moore  v.  Smith,  56  N.  J.  L. 
446,  29  Atl.  159;  Jackson  v.  Parkhurst,  5  Johns.  128;  Jackson  v.  Mc- 
Leod,  12  Johns.  182.  This  is  manifest  from  what  has  been  said  in 
the  preceding  section  respecting  the  right  to  proceed  against  persons 
remaining  in  possession  of  the  property  after  the  expiration  of  a 
lease  to  them  for  a  definite  term,  for  such  persons  are  tenants  at 
sufferance,  and  if  tenants  at  sufferance  are  entitled  to  notice  to  quit, 
then  it  will  be  impossible  to  conceive  of  a  proceeding  in  unlawful 
detainer  maintainable  in  the  absence  of  such  a  notice. 

3.  When  the  Holding  1b  by  a  Tenancy  at  Will. — There  are  cases 
making  the  general  statement  that  a  tenant  at  will  is  not  entitled  to 
notice  to  quit   (Herrell  v.  Bizeland,  81  111.  457;   Jackson  v.   Bradt, 

2  Caines,  169),  and  in  some  instances  by  repealing  statutes  requir- 
ing the  giving  of  such  notices  or  by  legislation  speaking  more  directly 
on  the  subject,  they  have  been  made  clearly  unnecessary:  Gordon 
V.  Gilman,  48  Me.  473.  Until  the  will  of  the  person  under  whom 
the  tenancy  exists  has  been  manifested  in  some  way,  it  is  difficult 
to  conceive  how  the  tenancy  can  be  regarded  as  terminated,  or  the 
person  holding  under  it  as  wrongfully  in  possession.  In  the  absence 
of  a  statute  to  the  contrary,  it  is  probable  that  the  mere  making 
known  to  the  tenant  of  the  wieh  to  terminate  the  tenancy  is  suffi- 
cient. Without  now  stopping  to  consider  what  the  character  of  the 
notice  must  be,  it  is  sufficient  for  our  present  purpose  to  state  that 
there  is  probably  no  state  in  the  Union  in  which  a  tenant  at  will 
can  be  adjudged  to  have  been  guilty  of  an  unlawful  detainer  unless 
>t  has  had  something  which  is  equivalent  to  notice  that  his  estate 
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has  been  terminated,  and  that  the  person  under  whom  he  holds  it 
desires  possession:  Frisbie  v.  Price,  27  Cal.  253;  Goomler  v.  Heffner, 
86  Ind.  108;  Thomas  v.  Sanford  8.  8.  Co.,  71  Me.  548;  Ellis  y.  Paige, 
1  Pick,  43;  Gleason  v.  Gleason,  8  Cush.  32;  Woodrow  v.  Michael,  13 
Mich.  187;  Shaw  v.  Hoffman,  25  Mich.  162;  Allen  v.  Mansfield,  82  Mo. 
^88;  Tarlotting  y.  Bokern,  95  Mo.  541,  8  S.  W.  547;  Jackson  v.  Miller, 
7  Cow.  747;  Clark  v.  Smith,  26  Pa.  137;  Payton  v.  Sherburne,  15 
B.  L  213,  2  All.  300;  Blanchard  v.  Bowers,  67  Vt.  403,  31  Atl.  848. 
In  the  absence  of  any  statute  fixing  the  time  and  manner  of  giving 
notice,  any  notice  will  be  sufficient  which  the  court  deems  reasonable 
(Blum  ▼.  Robertson,  24  Cal.  127;  Ellis  v.  Paige,  1  Pick.  43;  Shaw  v. 
Hoffman,  25  Mich.  162;  Payton  v.  Sherburne,  15  B.  I.  213,  2  Atl. 
300;  Rich  ▼.  Bolton,  46  Vt.  84,  14  Am.  Rep.  615;  Blanchard  Y. 
Bowers,  67  Vt  403,  31  Atl.  848),  but  it  will  not  be  deemed  reason- 
able if  it  does  not  give  the  tenant  an  opportunity  to  take  away 
his  emblements,  furniture,  and  other  property:  Ellis  v.  Paige,  1  Pick. 
43.  The  notice  to  be  given  is,  however,  often  designated  by  stat- 
ute. The  length  of  time  which  is  more  frequently  specified  than 
any  other  is  thirty  days:  King  v.  Connolly,  51  Cal.  181;  Munson  v. 
Plummer,  59  Idaho,  120,  12  N.  W.  806;  Kuhn  v.  Kuhn,  70  Iowa, 
682,  28  N.  W.  541;  Sherburne  t.  Jones,  20  Me.  70;  Smith  v.  Rowe, 
31  Me.  212;  Dutton  v.  Colby,  35  Me.  505;  Haines  v.  Beach,  90  Mich. 
563,  51  N.  W.  644;  Corby  v.  McSpadden,  63  Mo.  App.  648;  Davis  v. 
Broeklebank,  9  N.  H.  73;  Lamed  t.  Hudson,  60  N.  Y.  102;  Peer  v. 
O'Leary,  8  Misc.  Rep.  350,  28  N.  Y.  Supp.  687;  but  in  Massachusetts, 
if  the  cause  be  the  nonpayment  of  rent,  it  need  be  for  fourteen 
days  only:  Johnson  v.  Stewart,  11  Gray,  181.  The  notice  in  North 
Carolina  must  be  three  weeks:  Love  v.  Edmonston,  23  N.  C.  152. 
In  Georgia,  two  months:  Oa.  Code,  ed.  1895,  sec.  3133.  In  Dela- 
ware, Michigan,  and  Oregon,  three  months:  Bonsall  v.  McKay,  1 
Houst.  520;  Knight  v.  Hartman,  81  Mich.  462,  45  N.  W.  1008;  Rosen- 
blat  V.  Perkins,  18  Or.  156,  22  Pac.  598,  6  L.  R.  A.  257.  In  Kentucky 
and  New  Jersey,  half  a  year:  Squires  t.  Huff,  3  A.  K.  Marsh.  17; 
Hankinson  v.  Blair,  15  N.  J.  L.  81.  If,  under  a  tenancy  at  will, 
the  rent  is  payable  monthly,  the  notice  must,  in  Massachusetts,  be 
for  one  month :  Sanford  v.  Harvey,  11  Cush.  93.  A  statute  providing 
for  notice  in  the  case  of  a  tenancy  by  the  month  or  for  any  term 
less  than  a  year  does  not  apply  to  a  tenancy  at  will:  Dunne  t. 
Trustees  of  Schools,  39  111.  578.  In  many  of  the  states  the  notice 
to  quit  is  not  of  itself  sufficient  to  support  the  proceeding  for  unlaw- 
ful detainer.  It  merely  terminates  the  estate,  and  must,  after  such 
tennination,  be  supplemented  by  a  demand  for  possession  or  a  notice 
showing  the  landlord's  intention  to  insist  upon  and  enforce  the  for- 
feiture: King  v.  Connolly,  51  CaL  181;  Martin  v.  Splivalo,  56  Cal. 
128;  Chadwick  v.  Parker,  44  HI.  326;  Smith  v.  Rowe,  31  Me.  212; 
Dutton  V.  Colby,  35  Me.  505. 

i.    When  tlie  Holding  is  by  Tenancy  from  Month  to  Month. — If 
the  tenant  is  in  possession  under  a  lease  from  month  to  month,  it  if 
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evident  that  thii  holding  of  the  property  eannot  amount  to  an  nn* 
lawful  detainer  until  after  his  estate  therein  haa  been  in  some 
manner  terminafed,  and  further,  that  any  notice  or  other  aet  served 
or  done  for  the  purpose  of  effeeting  such  termination  ought  not  to 
be  operative  until  the  tenant  has  a  reasonable  time  to  remove  him- 
self and  his  dependents  and  property  from  the  premises.  Hence  the 
statutes  have  required  a  notice  from  the  landlord  or  other  person  en- 
titled to  the  possession  showing  his  intention  to  terminate  the  ten- 
ancy, and  that  such  notice  be  served  a  considerable  time  in  advance 
of  the  date  fixed  for  ending  the  tenancy,  such  time  usually  being 
not  less  than  one  month:  McDevitt  v.  Lambert,  80  Ala.  536,  2  South. 
438;  Seem  v.  MeLees,  24  Bl.  192;  Eberlein  v.  Abel,  10  HI.  App.  626; 
Kinsey  v.  Minnick,  43  Md.  112;  Yalle  v.  Kramer,  4  Mo.  App.  570; 
Gruenewald  v.  Schaales,  17  Mo.  App.  324;  Steffens  v.  Earl,  40  N. 
J.  L.  128,  29  Am.  Bep.  214;  Hungerford' v.  Wagoner,  6  App.  Div. 
590,  39  N.  Y.  Supp.  369;  Elingenstein  v.  Goldwasser,  27  Misc.  Bep. 
536,  58  N.  Y.  Supp.  342;  Hislop  v.  Moldenhauer,  23  Or.  119,  31  Pac. 
252;  Hollis  v.  Burns,  100  Pa.  206,  45  Am.  Bep.  379;  but  in  New  York 
it  is  now  only  five  days:  Hoffman  v.  Van  Allen,  3  Misc.  Bep.  99, 
22  N.  Y.  Supp.  369;  Simpson  v.  Masson,  11  Misc.  Bep.  351,  32  N. 
Y.  Supp.  136;  Hedden  v.  Nedersburg,  26  Misc.  Bep.  722,  55  N.  Y. 
Supp,  613. 

The  notice  to  quit  cannot  change  the  monthly  tenancy  so  as  to  make 
it  commence  or  end  at  a  new  date.  Thus,  if  the  tenancy  began  on  the 
tenth  day  of  a  month,  it  cannot,  by  a  notice  to  quit,  be  made  to  end 
on  some  other  day,  though  thereby  the  tenant  is  given  more  than  a 
month's  time  in  which  to  vacate  the  premises.  If  the  month  began 
on  the  10th  of  October,  and  the  notice  to  quit  was  served  on  the  12th, 
this  cannot  support  a  demand  for  possession  made,  and  an  action 
brought,  on  some  day  in  November,  though  subsequent  to  the  twelfth. 
The  notice,  whatsoever  time  it  be  given  in  any  current  month,  can  op- 
erate only  as  if  given  on  the  last  day  of  that  month,  and  then  only  for 
the  purpose  of  discontinuing  the  tenancy  on  the  last  day  of  the 
month  following.  Thus  the  notice  of  which  we  have  been  speaking 
having  been  given  in  October,  during  a  month  ending  with  Novem- 
ber 9th,  became  operative  on  that  day  to  end  the  tenancy  December 
9th,  and  entitled  the  landlord  to  possession  December  10th.  In  other 
words,  the  tenant  may  lawfully  continue  in  possession  to  the  end 
of  the  month  in  which  notice  is  served  on  him  and  for  one  month 
thereafter:  Pritckett  v.  Bitter,  16  HI.  96;  Baker  v.  Adams,  5  Cash. 
99;  Prescott  v.  Elm,  7  Cush.  346;  Hart  v.  Lindley,  50  Mich.  20, 
14  N.  W.  682;  Gunn  v.  Sinclair,  52  Mo.  327.  The  notice  may  require 
the  possession  to  be  surrendered  either  on  the  last  day  of  the  current 
month  (Petsch  v.  Biggs,  31  Minn.  392,  18  N.  W.  101),  or  on  the  first 
day  of  the  month  following:  Walker  v.  Sharp,  14  Allen,  43;  Drey 
▼.  Doyle,  28  Mo.  App.  249;  Steffene  v.  Earl,  40  N.  J.  L.  128,  29  Am. 
Bep.  214;  Waters  v.  Young,  11  B.  I.  1,  23  Am.  Bep.  409.  It  is  not 
material  on  what  day  of  the  current  month  the  notice  ia  given,  pro- 
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Tided  it  will  permit  the  tenant  to  hold  during^  the  whole  of  that 
month  and  for  one  month  thereafter,  and  not  require  him  to  surren- 
der poBeeeeion  on  some  day  which  does  not  correspond  with  that  end- 
ing his  monthly  term:  Drey  y.  Doyle,  28  Mo.  App.  249;  Snyder  t. 
Parker,  75  Mo.  App.  529. 

6.  When  the  Heading  is  hy  a  Tenancy  from  Year  to  Tear. — The  re- 
marks made  in  the  preceding,  subdivision  about  the  necessity  of  some 
notice  to  terminate  the  tenancy  are  equally  applicable  to  a  tenancy 
from  year  to  year:  Goomler  v.  Hefner,  86  Ind.  108;  Moshier  t.  Bel- 
iag,  12  Me.  478;  Grant  t.  White,  42  Mo.  285;  Jackson  y.  Salmon, 
4  Wend.  327;  Williams  y.  Aekerman,  8  Or.  405;  Bich  y.  Keyser,  51 
Pa.  86.  The  authorities  there  cited  will  also  show  that  the  notice 
given  cannot  operate  to  change  the  date  of  the  term.  In  other  words, 
it  must  end  the  tenancy  with  its  curent  year,  and  cannot  allow  a 
holding  oyer  for  a  part  of  a  year  and  then  require  a  surrender  of 
possession  at  some  time  before  the  end  of  that  year:  Usher  y.  Moss, 
50  Miss.  208;  Pronty  y.  Pronty,  5  How.  Pr.  81;  Damn  y.  Bothermel, 
112  Pa.  272,  3  Atl.  800;  Oodard's  Exrs.  y.  South  Carolina  B.  Co.,  2 
Bich.  346;  Lesley  y.  Bandolph,  4  Bawle,  123;  Floyd  y.  Floyd,  4  Bich. 
23.  The  length  of  time  for  which  such  notice  may  be  giyen  may, 
of  eonrsCi  be  prescribed  by  statute,  and  as  so  prescribed,  yaries 
greatly.  Three  months  is  the  period  meet  frequently  designated: 
Tobin  y.  Young  (Ind.),  17  N.  E.  625;  Elliot  y.  Stone  City  Bank,  4 
Ind.  App.  155,  30  N.  E.  537;  Wheat  y.  Brown,  3  Kan.  App.  431, 
43  Pac.  807;  Young  y.  Young,  36  Me.  133;  Hunter  y.  Frost,  47  Minn. 
1,  49  N.  W.  327;  Snowhill  y.  Snowhill,  23  N.  J.  L.  447;  Vincent  y. 
Corbin,  85  N.  C.  108;  McDowell  y.  Simpson,  3  Watts,  129,  27  Am.  Dec. 
338;  Dumn  y.  Bothermel,  112  Pa.  272,  3  AtL  800;  Borough  of  Phoenix- 
▼ille  y.  Walters,  147  Pa.  501,  23  AtL  776;  Thurber  y.  Dwyer,  10  B. 
L  355;  Godard's  Exrs.  y.  South  Carolina  B.  Co.,  2  Bich.  346;  though 
in  some  states  six  months  are  required:  Spalding  y.  Hall,  6  D.  C. 
123;  Hunt  y.  Morton,  18  DL  75;  Morehead  y.  Watkyns,  5  B.  Mon. 
228;  HaU  y.  Myers,  43  Md.  446;  Critchfield  y.  Bemaley,  21  Neb.  178, 
31  N.  W.  687;  Brady  y.  FUnt,  23  Neb.  785,  37  N.  W.  647;  Leavitt 
y.  Leayitt,  47  N.  H.  329;  Hankinson  y.  Blair,  15  N.  J.  L.  181; 
Stedman  v.  Mcintosh,  4  Ired.  291,  42  Am.  Dec.  122;  Jones  y.  Willis, 
53  N.  C.  430;  Hachet  y.  Whitney,  1  Yt  311;  Brown  y.  Kayser,  CO 

Wis.  1,  18  N.  W.  523;   in  others  sixty  days:   Larkin  y.  Ayery,  23 

Conn.   304;    Streit   y.    Fay,    230   Dl.    319,   post,    p.    304,    82    N.    E. 

648;  Tanton  y.  Van  Alstine,  24  HI.  App.  405;  and  in  New  York 

ose  month:  Pronty  y.  Prouty,  5  How.  Pr.  8L 

b.    NoUce  to  Quit 

1.  By  Whom  BhOfuld  ba  Oiyen. — ^When  a  notice  is  given  to  termi- 
nate the  lease,  it  must  be  given  by  and  in  the  name  of  the  person 
entitled  to  possession.  Hence  if  the  original  lessor  has  conveyed, 
he  is  not  the  proper  person  to  thereafter  give  a  notice  to  quit:  Griffin 
V.  Barton,  22   Misc.  Bep.  228,  49  N.  Y.  Supp.   1021;   contra.  Com- 
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stock  T.  Gavanagli,  17  B.  L  233,  21  AtL  498.  The  person  giving- 
notice  may  act  by  his  agent:  Beed  t.  Hawley,  45  HI.  40;  Gilmore  t 
Baker  Co.,  12  Wash.  468,  41  Pac.  124;  and,  unless  some  statute  re- 
quires it|  the  authority  of  tho  agent  need  not  be  conferred  in  writ- 
ing:  Felton  v.  Millard,  81  Cal.  540,  21  Pac.  533,  22  Pac.  750.  Per- 
haps  the  person  acting  as  agent  need  not  have  precedent  authoriza- 
tion if  his  action  is  subsequently  ratified  by  his  principal:  Goodlittle 
y.  Woodward,  3  Barn.  &  Aid.  689;  Doe  ▼.  Sybourn,  2  Esp.  677;  but 
we  incline  to  the  view  that  a  notice  not  effective  when  made  because 
not  then  authorized  cannot  be  made  operative  by  subsequent  ratifica* 
tion,  except  from  the  time  of  such  ratification:  Pickard  v.  Perley,. 
45  N.  H.  188,  86  Am.  Dec.  153;  Doe  v.  Goodwin,  1  Oale  Sb  Da  v.  463,^ 
2  Q.  B.  143,  10  L.  J.  Q.  B.  275;  Doe  v.  Walters,  10  Bam.  &  C.  626^ 
5  Man.  Sb  B.  357,  8  L.  J.  K.  B.,  O.  8.  297.  If  there  are  two  or  more 
persons  entitled  to  the  possession,  all  must  join  in  the  notice:  King^ 
v.  Dickerman,  11  Gray,  480;  Bight  t.  Gurlett,  5  East,  491,  2 
Marsh.  83,  5  Esp.  149,  7  B.  B.  754;  contra  where  the  lessors  are 
partners  in  trade,  Doe  v.  Hulme,  2  Man.  &  B.  483,  6  L.  J.  K.  B., 
O.  S.,  345;  or  joint  tenants:  Doe  v.  Hughes,  7  Mecs.  &  W.  139,  10 
L.  J.  Ex.  185;  Doe  T.  Chaplin,  3  Taunt.  120,  12  B.  B.  615.  If  a 
mortgage  is  made  by  the  lessor,  and  has  the  effect  of  entitling  th^ 
mortgagee  to  the  possession  and  rents,  the  latter  may  give  a  no- 
tice to  quit  (Burton  v.  Dickenson,  17  L.  T.,  N.  8.,  264),  or  he  may 
give  general  authority  to  his  mortgagor  to  determine  tenancies,  in 
which  event  the  latter  may  act  in  his  own  name  (Stackpole  v.  Park- 
inson, I.  B.  8  C.  L.  561),  but  the  latter,  though  remaining  in 
possession  after  default  and  permitted  to  collect  rents,  cannot,  with- 
out previous  authority  from  the  mortgagee,  terminate  a  lease  by  a 
notice  to  quit:  Miles  v.  Murphy,  I.  B.  5  G.  L.  382. 

2.  To  Whom  mnet  be  Given. — ^It  is  sufficient  that  the  notice  to 
quit  be  given  to  the  lessee,  or  to  one  of  several  lessees:  Walker  v. 
Sharpe,  103  Mass.  154;  Doe  v.  Crick,  5  Esp.  196,  8  B.  B.  848.  Such 
notice  undoubtedly  is  effective  against  all  persons  subsequently  ac- 
quiring any  interest  under  the  original  lessee:  Schilling  v.  Holmea, 
23  Cal.  227;  Woodward  v.  Winehill,  14  Wash.  394,  44  Pac.  860;  and 
probably  also  against  prior  sublessees  and  others  receiving  posses- 
sion from  the  original  lessee:  Jackson  v.  Baker,  10  Johns.  270; 
Decker  v.  Sexton,  19  Misc.  Bep.  59,  43  N.  Y.  Supp.  167;  Boe  v. 
Wiggs,  2  Bos.  &  P.  (N.  B.),  330.  Of  cases  necessarily  in  point  on 
this  subject  the  reports  are  barren.  Mere  trespassers  and  intruders 
are  not  entitled  to  any  notice  to  quit:  Godwin  v.  Stebbins,  2  Cal. 
103;  Meeker  v.  Doe,  7  Blackf.  169;  Lewis'  Heirs  v.  Bingo,  3  A.  K. 
Marsh.  247;  Doe  v.  Bell,  8  Jones,  294;  Worthington  v.  Etcheson, 
5  Cranch  C.  C.  302.  In  Jackson  v.  Salmon,  4  Wend.  327,  it  Vas 
held  that  one  coming  in  under  a  tenant  was  entitled  to  the  same 
notice  as  the  tenant.  In  this  case  there  is  nothing  in  the  report 
indicating  that  any  notice  was  served  on  anyone.     Hence  it  is  not 
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anthoritj  for  the  position  that  the  service  of  notice  on  the  original 
leasee  may  not  bind  subtenants  and  others  acquiring  under  him. 

3.  By  Wbom  may  be  Served. — The  notice  to  quit  may  be  served 
bj  the  landlord  or  by  anyone  authorized  by  him:  Weeks  v.  Sly,  61 
N.  H.  89. 

4.  Bow,  When,  and  on  Whom  must  be  Served. — ^The  notice  should 
be  personally  served  on  the  lessee  in  possession  of  the  property,  but 
where  there  are  two  or  more  such  lessees  holding  as  co tenants  of 
the  term,  it  seems  not  to  be  necessary  to  serve  more  than  one:  Grundy 
V.  Martin,  143  Mass.  279,  9  N.  £.  647;  Doe  v.  Irick,  5  Esp.  196, 
8  B.  B.  828.    But  this  has  been  denied  unless  the  lessees  were  also 
partners:  Adler  v.  Lowenstein,  52  Misc.  Bep.  556,  102  N.  Y.  Supp.  492. 
If  the  lessee  is  not  to  be  found  on  the  premises,  notice  may  be  left 
there  for  him  with  anyone  who  may  be  deemed  his  representative, 
as,  for  instance,  his  wife:  Bell  v.  Bruhn,  30  Dl.  App.  300;  Blish  v. 
Harlow,  15  Gray,  316;  Clark  v.  Keliher,  107  Mass.  406;   Steese  v. 
Johnson,  168  Mass.  17,  46  N.  E.  431;  Beiler  v.  DevoU,  40  Mo.  App. 
251;  Gerhart  B.  Co.  v.  Weiter,  108  Mo.  App.   248,  83   S.  W.  278; 
Cadwalader  v.  Lovece,  10  Tex.  Civ.  App.  1,  29  8.  W.  66,  917;  Smith  v. 
Clark,  9  D.  P.  C.  202,  1  W.  P.  C.  44;  Pulteney  v.  Shelton,  5  Ves.  261n; 
or  a  son  or  daughter  of  mature  age:  Tanham  v.  Nicholson,  L.  B.  5  H. 
L.  561,  L  B.  6  C.  L.  188;  Liddy  v.  Kennedy,  L.  B.  5  H.  L.  134,  20  Week. 
Bep.  150;  or  a  servant:  Doe  v.  Dunbar,  M.  &  M.  10;  Liddy  v.  Kennedy, 
L.  B.  5  H.  L.  134,  30  Week.  Bep.  150;  or  other  agent:  Farnham  v.  Hoh- 
man,  90  111.  312;  Walker  v.  Sharpe,  103  Mass.  154;  Hogsett  v.  Ellis,  17 
Miss.  351;  Prendergast  v.  Searle,  81  Minn.  291,  84  N.  W.  107.    It 
must  be  admitted,  however,  that  the  safer  course  is  to  serve  the 
lessee  personally  if  he  can  be  found:  Van  Studdiford  v.  Kohn,  46 
Mo.  App.  436.    Though  a  service  upon  a  servant  or  other  agent  is 
sufficient  if  he  has  authority  to  represent  his  master  or  principal  in 
the  matter,  and  though  it  will  generally  be  presumed  that  he  gave 
the  notice  to  his  principal  (Tanham  v.  Nicholson,  L.  B.  5   H.  L.  561, 
I.  B.  6    C.  L.   188),  and  it  makes  little  or  no  difference  how  the 
service  is  made  if  the  notice  reaches  the  principal:  Farnam  v.  Hoh- 
man,  90  IlL   312;   Langan  v.   Schlief,  55  Mo.  App.   213;   Ewing  v. 
O'MaUey,  108  Mo.  App.  117,  82  S.  W.  1087;  Alford  v.  Vickery,  Oar. 
k  M.  280;  yet  there  have  been  cases  refusing  to  sustain  a  service 
because  the  agent  on  whom  it  was  made  did  not  exercise  an  au- 
thority warranting  him  in  being  regarded  as  the  representative  of 
his  principal  in  respect  to  terminating  the  tenancy  in  question  (Van 
Studdiford  v.  Kohn,  46  Mo.  App.  436),  and  other  cases  indicating 
that  it  ought  to  appear  that  the  notice  had  been  explained  to  the 
servant  or  had  come  to  the  knowledge  of  his  principal:  Doe  v.  Lucas, 
5  Esp.  153,  8  B.  B.  842;  Doe  v.  Milhill,  1  Jur.  795.     The  material 
question  is.  Did  the  notice  reach  the  tenant!    If  it  did,  the  object 
is  accomplished  regardless  of  the  person  with  whom  the  notice  was 
left:  Farnam  v.   Hohman,   90  Bl.   312;   Langan   v.   Schlief,   55  Mo. 


48  AifBBiCAN  State  Bepobts,  Vol.  120.     [Arkansaa, 

App.  213;  Ewing  ▼.  O 'Mallear,  108  Mo.  App.  117,  82  &  W.  1087; 
Alford  T.  Yiekery,  Car.  &  M.  280.    Hence  it  may  probably  be  served 
by  mail:  Candler  t.  Mitchell,  119  Mick  464,  78  K.  W.  551;  Bless  ▼. 
Jenkins,  129  Mo.  647,  31  S.  W.  938;  Papillin  t.  Branton,  5  Hurl.  A 
N.  518,  29  L.'  J.  Ex.  265;  and  sometimes  statutory  provision  is  made 
for    service    by    posting    on  the  premises:    Consolidated    C.  Co.  v. 
8chaefer,  31  HI.  App.  364,  135  HI.  210,  25  N.  E.  788.    If  the  sUtuU 
requires  a  notice  in  writing,  it  cannot  be  satisfied  by  reading  the 
writing  to  the  person  on  whom  service  is  made  without  also  leaving 
a  copy  with  him:  Seem  v.  McLees,  24  HI.  192;  Jenkins  v.  Jenkins, 
63  Ind.  415,  30  Am.  Bep.  229;  Langan  t.  Schlief,  55  Mo.  App.  213. 
If  the  tenant  is  dead  and  no  personal  representative  has  been  ap- 
pointed, the  notice  may  be  served  on  his  widow  who  remains  in  pos- 
session:  Sweeny  ▼.  Sweeny,  I.  B.   10    C.  L.  375.    In  England  the 
notice  may  be  served  on  Sunday:  Sangster  ▼.  Noy,  16  L.  T.  157.    If 
the  notice  is  left  with  a  servant,  agent  or  other  person  for  the  tenant, 
it  must  be  done  on  the  leased  premises,  but  service  on  him  personally 
may  be  made  wherever  he  may  be  found:  Epstein  y.  Greer,  78  Ind. 
348.    The  time  of  service  may  be  on  any  date  which  will  allow  the 
tenant  the  time  to  which  he  is  entitled  before  terminating  his  ten- 
ancy, and  may  hence  be  after  as  well  as  before  the  expiration  of 
his  term:   Drain  ▼.  Jacks,  77  Iowa,  629,  42  N.  W.  460;  McLain  v. 
Calkins,  77  Iowa,  468,  42  N.  W.  373;  Hawley  v.  Bobeson,  14  Neb. 
435,  16  N.  W.  438;  Leutzey  ▼.  Herchelrode,  20  Ohio  St  334. 

6.  The  Proof  of  Service. — Whenever  any  issue  arises  respecting 
the  fact  of  the  service  of  a  notice  to  quit,  such  service  may  be  es- 
tablished by  any  competent  evidence,  as  by  the  return  of  an  officer 
(Moller  v.  Barrett,  49  HI.  App.  519),  or  the  admissions  of  the  tenant 
(Doe  V.  Hall,  5  Man.  &  G.  795),  or  the  testimony  of  any  person 
who  served  it,  or  saw  it  served  or  in  the  possession  of  the  tenant: 
Chung  Yow  V.  Hop  Chong,  11  Or.  220,  4  Pac.  326;  Alford  ▼.  Vickery, 
Car.  &  M.  280. 

6.  The  Form  of. — ^The  notice  to  quit,  unless  some  statute  pre- 
scribes to  the  contrary,  may  be  oral:  Timmins  v.  Bawlinson,  3  Burr. 
1603,  1  W.  Black.  533;  Doe  ▼.  Crick,  5  Esp.  196,  8  B.  B.  848;  Doe 
y.  Pierce,  2  Camp.  96,  11  B.  B.  673;  but  the  usual  and  safer  practice 
is  to  serve  a  notice  in  writing.  Like  other  legal  documents,  it  is 
sufficient  if  it  purports  to  be  on  behalf  of  the  person  entitled  to  exe- 
cute it,  and  informs  the  person  to  whom  it  is  given  of  its  purpose, 
and  such  purpose  is  one  which  the  giver  has  the  right  to  accomplish. 
No  particular  form  is  required:  Hooten  y.  Holt,  139  Mass.  54,  29  N. 
E.  221.  It  cannot,  as  we  have  already  shown,  change  the  term 
so  as  to  make  it  expire  at  a  different  date  of  the  month  or  year  from 
that  designated  in  the  lease  as  the  end  of  the  tenant's  term:  Ante, 
subdivision  IV,  a,  4.  ''A  notice  to  quit,  which  breaks  into  the 
quarter,  month  or  week,  is  not  a  good  notice":  Baker  y.  Adams, 
5  Cush.  99;  Prescott  v.  Elm,  7  Cush.  346;  Doe  v.  Donovan,  1  Taunt. 
555;  Doe  v.  Green,  9  Ad.  &  E.  658.     The  time  when  the  property  is 
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to  be  ranrendered  miut  be  elearly  stated:    Steward  t.  Harding,  2 
Gray,  335;  Pinkelstein  t.  Hereon,  55  N.  J.  L.  217,  26  Atl.  688;  WrigUt 
T.  Moshery  16  How.  Pr.  454;  People  v.  Oedney,  15  Hon,  475;  Hanehet 
y.  Whitney,  1  Vt.  311;  and  as  so  stated  mnst  permit  the  tenant  to 
ocenpy  to  the  end  of  his  term,  and  most  allow  him  the  number  of 
days  or  months'  notice  exacted  by  the  statute.    It  is  not  sufficient 
that  it  notify  the  tenant  to  remove  as  soon  as  practicable:  People 
T.  Oedney,  15  Hun,  475.    It  may,  however,  describe  the  date  when 
the  tenant  must  quit,  without  naming  the  day  or  month,  as  where 
he  18  informed  that  he  must  quit  at  the  expiration  of  the  present 
or  current  year  of  his  tenancy:  Doe  v.  Timothy,  2  Car.  &  K.  351; 
Doe  ▼.  Butler,  2  Esp.  589,  5  B.  B.  756.    If  the  notice  is  to  quit 
on  Michaelmas  or  Lady-day,  and  there  is  an  old  and  new  Michaelmas 
or  aa  old  and*  new  Lady-day,  the  notice  is  good  for  whichever  day 
the  term  expires  upon,  if  the  time  given  is  sufficient:  Doe  v.  Knight- 
ley,  7  Term    Bep.  63,  1  Chit  11,  4  B.  |t.  375;  Doe  v.  Wrightman, 
4  Esp.  5,  6  R  B.  834;  Denn  v.  Walker,  Peake  Ad.  C.  194;  Doe  v. 
Perrin,  9  Car.  &  P.  467.    The  notice  need  not  be  to  quit  absolutely, 
for  it  may  give  the  tenant  the  option  of  continuing  his  lease  on 
new   or   different   conditions    (Candler   y.   Mitchell,    119  Mich.   464, 
78  N.  W.  551),  and  hence  may  declare  that  he  must  quit  or  the 
landlord  will  insist  on  double  rent:  Doe  y.  Jackson,  1  Doug.  175; 
Doe  V.  Goldwin,  1  Oale  &  Day.  463,  2  Q.  B.  143,  10  L.  J.  Q.  B.  275. 
Though  it  is  said  that  notice  to  quit  a  house  le  not  notice  to  quit 
land  (Kuhn  v.  Kuhn,  70  Iowa,  682,  28  N.  W.  541),  and  that  a  simple 
demand  for  possession  is  not  a  notice  to  quit  (McLean  v.  Sprat t,  19 
Fla.  97),  yet  it  is  evident  that  notices  to  quit  are  construed  so  as  to 
make  them  effective  if  their  language  will  permit,  and  are  held  good 
if  the  tenant  reading  them  must  have  known  their  purpose  there- 
from: Douglas  y.  Anderson,  32  Kan.  850,  4  Pac.  257;  Preble  v.  Hay, 
32  Me.  456;  Cook  y.  Creswell,  44  Md.  581;  Townly  v.  Butan,  20  N. 
J.  L.  604;  though  the  tenant's  name  is  incorrectly  stated  (Clark  v. 
Keliher,  107  Mass.  406);  or  the  property  incorrectly  described  (Kin.^ 
y.  Connolly,  44  Cal.  236;  Famam  y.  Hohman,  90  111.  312),  or  they 
include  more  than  is^  occupied  by  the  tenant  (Dimmett  v.  Appleton, 
20  Neb.  208,  29  K.  W.  474),  especially  when  the  notice  on  its  face 
shows  that  it  relates  to  property  occupied  of  the  person  giving  it  by 
the  person  to  whom  it  is  given:  Epstein  v.  Greer,  78  Ind.  348;  Whipple 
V.  Shewalter,  91  Ind.  114;  Cummings  y.  Winters,  19  Neb.  719,  28  N. 
W.  302.    Where  the  person  giving  the  notice  has  power  to  terminate 
the  lease  for  some  particular  purpose  only,  the  notice  must  disclose 
that  purpose  (Sloan  v.  Cantrell,  5  Cold.  571);  but  where,  as  is  usually 
the  case,  the  person  giving  the  notice  has  power  to  require  the  tenant 
to  quit  without  assigning  or  having  any  special  reason  therefor,  the 
notice  need  not  attempt  to  state  any  cause  for  giving  it:  Currier  v. 
Barker,  2  Gray,  224;  Granger  v.  Brown,  11  Gush.  191. 

7.    WaiTer  of< — ^There  is  no  question  that  the  giving  of  the  notice 
to  quit  may  be  waived  by  the  tenant  or  other  person  entitled  thereto: 
Aa.  St.  R«p.,  Vol.  120-— 4 
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Torrans  y.  Stricklin,  52  N.  C.  50;  Wolfer  v.  Hurat,  47  Or.  156,  80  Pac 
419,  82  Pac.  20;  Lucas  v.  Brooks,  18  Wall.  436,  21  L.  ed.  779.  This 
waiver  may  be  incorporated  in  the  lease  or  in  any  other  writing,  in. 
which  event  no  notice  need  be  given  (Belinski  v.  Brand,  76  HI.  App. 
404;  Equity  B.  &  L.  Assn.  v.  Murphy,  75  Mo.  App.  57);  or  there  miiy 
be  an  agreement  between  the  landlord  and  tenant  that  the  latter  wDl 
vacate  the  premises  at  a  specified  future  day:  Engle  v.  Mitchell,  30 
Minn.  122,  14  N.  W.  510.  A  like  result  follows  when  the  lessee  re- 
fuses to  accept  a  renewal:  Eldred  v.  Sherman,  81  Wis.  182,  51  N.  W. 
441. 

The  disclaimer  by  the  tenant  of  the  landlord's  title  and  of  any 
holding  thereunder,  whether  made  in  express  terms  or  inferable  as 
a  conclusion  of  law  from  acts  done,  usually,  at  the  election  of  the 
landlord,  amounts  to  a  termination  of  the  tenancy.  Such  disclaimer 
on  the  part  of  the  tenant,  either  express  or  implied,  is  a  waiver  by 
him  of  notice  to  quit,  and  entitles  the  landlord,  except  perhaps  in 
Colorado  (Doss  t.  Craig,  1  Colo.  177),  to  regard  the  future  detainer 
as  unlawful:  Petty  v.  Grahami  13  Ala.  568;  Buckner  v.  Warren,  41 
Ark.  532;  Yon  Glahn  v.  Brennan,  81  Cal.  261,  22  Pac.  596;  Horsey 'a 
Lessee  v.  Horsey,  4  Harr.  (Del.)  517;  Williams  v.  Cash,  27  Ga.  507, 
73  Am.  Dec.  739;  Fussclman  v.  Worthington,  14  HI.  135;  Brown  y. 
Keller,  32  HI.  151,  83  Am.  Dec.  258;  Herrell  v.  Sizeland,  81  HI,  457; 
Tobin  V.  Young,  124  Ind.  507,  24  N.  E.  121;   Goodman  v.  Malcolm, 

5  Kan.  App.  285,  48  Pac.  439;  Harrison  y.  Marshall,  4  Bibb,  524; 
Bates  V.  Austin,  2  A.  K.  Marsh.  270,  12  Am.  Dec.  395;  Fogle  y. 
Chaney,  12  B.  Mon.  138;  Hoskins  v.  Helm,  4  Litt.  309,  14  Am.  Dec. 
133;  Kunzie  y.  Wixom,  39  Mich.  384;  Cook  v.  Penrod,  111  Mo.  App. 
128,  85  S.  W.  676;  Den  v.  Blair,  15  N.  J.  L.  181;  Jackson  y.  Wheeler^ 

6  Johns.  272;  Sbarpe  v.  Kelly,  5  Denio,  431;  Den  y.  Edmondson,  1 
Ired.  152;  Springs  v.  Schenck,  99  N.  C.  551,  6  Am.  St.  Rep.  552,  6  8. 
E.  405;  Clark  v.  Everly,  8  Watts  Sc  S.  226;  Wadsworthville  School  y. 
Meetze,  4  Bich.  50;  State  v.  Stuart,  5  Strob.  29;  Duke  v.  Harper, 
6  Yerg.  280,  27  Am.  Dec.  462;  Chamberlin  y.  Donahue,  45  Vt.  50; 
Emerick  v.  Tavener,  9  Gratt.  220,  58  Am.  Dec.  217;  Harrison  y.  Mid- 
diet  on,  11  Gratt.  527;  Wallace  v.  Grace  C.  M.  A.  148  Fed.  672,  78 
C.  C.  A.  406;  Doe  v.  Grubb,  10  Barn.  &  C.  816,  8  L.  J.  K.  B.,  O.  8., 
321;  Doe  v.  Pasquali,  1  Peake,  259,  3  B.  B.  688;  Doe  v.  Creed,  2  Moore 
Sb  p.  648;  Doe  v.  Long,  9  Car.  Sc  P.  773. 

c.  The  Holding  Over  After  a  Cause  of  Forfeltnre. 

1.  For  Default  in  the  Payment  of  Bent. — Independently  of  any 
statute  upon  the  subject,  the  nonpayment  of  rent  is  not  a  cause  fo/ 
the  termination  or  forfeiture  of  a  lease,  unless  it  so  provides:  Buckner 
y.  Warren,  41  Ark.  532;  Brown's  Admrs.  v.  Bragg,  22  Ind.  122;  Be&l 
y.  Bass,  86  Me.  325,  29  Atl.  1088;  Barlett  v.  Greenleaf,  11  Gray,  98; 
Hodgkins  v.  Price,  137  Mass.  13;  Meroney  v.  Wright,  81  N.  C.  390; 
Simmons  v.  Jarman,  122  K.  C.  195,  29  S.  E.  332;  Ewing  v.  Milea,  12 
Tex.  Civ.  App.  19,  33  a  W.  235;  Gale  v.  Oil  B.  P.  Co.,  6  W.  Va.  200^ 
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Nor  does  a  forfeiture  result  from  the  nonpayment  of  any  other  sum 
for  which  payment  is  stipulated  to  be  made  in  the  lease:  Sipp  ▼. 
Beieh,  88  N.  T.  Supp.  960.  And  this  is  true  of  every  other  breach 
of  a  covenant  in  a  lease  irrespective  of  its  character.  Hence  it  is 
not  forfeited  by  the  breach  of  the  covenant  against  assigning  or  sub- 
letting: Eldredge  v.  Bell,  64  Iowa,  125,  19  N.  W.  879;  Burnes  v. 
McCabbin,  3  Kan.  221,  87  Am.  Dec.  468;  Spear  v.  Puller,  8  N.  H. 
174,  28  Am.  Dee.  391;  In  re  Pennewell,  119  Fed.  139,  55  C.  G.  A.  571; 
Doe  V.  Godwin,  4  Moore  &  S.  265,  16  B.  B.  463;  or  to  pay  taxes: 
Heiple  v.  Beed  (Iowa),  65  N.  W.  331;  or  to  make  repairs:  Doe  v. 
Stevens,  3  Bam.  &  Adol.  402,  1  L.  J.  K.  B.  154.  The  lessor  wishing 
a  forfeiture  to  result  from  any  breach  of  covenant  must  so  provide 
in  his  lease  unless  some  statute  exists  making  such  provision  un« 
necessary.  With  respect  to  the  nonpayment  of  rent,  there  are  stat- 
utes making  it,  ipso  facto,  a  forfeiture  (Ga.  Code  1895,  sec.  3124; 
Hoif  V.  Markham,  70  Ga.  284),  but  in  most  of  the  states  tho 
statutes  provide  for  a  demand  to  be  made  for  the  payment  of  past 
due  rent  or  for  poaeession.  of  the  property,  and  that  if  payment  la 
not  made  within  the  number  of  days  specified  in  the  statute,  that 
the  tenant  shall  be  guilty  of  an  unlawful  detainer,  and  such  statutes 
are  operative  though  the  lease  contains  no  reservation  of  the  right 
of  forfeiture  or  of  re-entry:  Mans.  St.  Ark.,  see.  3348;  Parker  v. 
Geary,  67  Ark.  301,  21  S.  W.  472;  Geary  v.  Parker,  65  Ark.  521,  47 
a  W.  238,  63  8.  W.  567;  Cal.  Civ.  Code,  sec.  1161,  subds.  1,  2; 
Chadwick  v.  Parker,  44  HI.  326;  Hodgkins  v.  Price,  137  Mass.  13; 
Neb.  Code,  sec.  1021;  Hendrickson  v.  Beeson,  21  Neb.  61,  31  N.  W. 
266;  Pollock  v.  Whipple,  33  Neb.  752,  51  N.  W.  130;  N.  Y.  Code  Civ. 
Proc,  sec.  2231,  subd.  2;  Lyons  v.  Gavin,  43  Misc.  Bep.  659,  88  N.  Y. 
Snpp.  252;  Poterie  G.  Co.  v.  Poterie,  179  Pa.  68,  36  Atl.  232;  Dakota 
Hot  Springs  Co.  v.  Young,  9  S.  Dak.  577,  70  N.  W.  842. 

2.  For  Other  Oausas  of  Forfeiture. — Some  of  the  state  statutes 
enlarge  the  causes  of  forfeiture  so  as  to  include  all  breaches  of 
covenants  or  conditions  in  the  lease.  Thus  subdivision  3  of  section 
1161,  Code  of  Civil  Procedure  of  California,  makes  a  tenant  of  real 
property  for  a  term  less  than  life  guilty  of  unlawful  detainer  "when 
he  continues  in  possession,  In  person  or  by  subtenant,  after  a  neglect 
or  failure  to  perform  other  conditions  or  covenants  of  the  lease  or 
agreement  under  which  the  property  is  held,  including  any  covenant 
not  to  assign  or  sublet,  than  the  one  for  the  payment  of  rent,"  etc. 
(Silva  V.  Campbell,  84  CaL  420,  24  Pac.  316),  and  subdivision  4 
declares,  "any  tenant  or  subtenant  assigning  or  subletting  or  com- 
nitting  waste  upon  the  demised  premises,  contrary  to  the  conditions 
or  covenants  of  his  lease,  thereby  terminates  the  lease,  and  the  land- 
lord or  his  successor  in  estate  shall,  upon  service  of  three  day^*' 
notice  to  quit  upon  the  person  or  persons  in  possession,  be  entitled 
to  restitution  of  possession  of  such  demised  premises."  We  doubt 
whether  any  other  statute  is  so  comprehensive  as  this.  At  least  one- 
•f  them  makes  %  tenant  guilty  of  unlawful  detainer  who  has  takeoi 
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the  benefit  of  an  inBolvent  act  daring  hie  term,  or  has  been  adjudi- 
cated a  bankmpt  under  the  lawi  of  the  United  States,  or  when  any 
part  of  the  demised  premises  has  been  used  for  "a  bawdy-house,  or 
house  of  assignation  for  lewd  persons,  or  for  any  illegal  trade  or 
manufacture,  or  other  illegal  business":  N.  T.  Code  Civ.  Proc,  sec 
2231.  Before  any  forfeiture  can  be  asserted  for  any  breaeh  of  a 
covenant  or  condition  some  statute  must  be  found  declaring  anch 
forfeiture  (Bauer  v.  Knoble,  51  Minn.  358,  53  N.  W.  805;  Ocean  Grove 
O.  M.  Assn.  V.  Sanders,  68  N.  J.  L.  631,  54  Atl.  448;  Hedley  v.  Haveutf, 
24  Yt.  520),  or  it  must  be  sustained  by  some  express  reservation  or 
stipulation  in  the  lease:  Walker  v.  Dowling,  24  Ky.  Law  Rep.  179, 
68  8.  W.  135;  Preston  v.  Stover,  70  Neb.  632,  97  N.  W.  812;  Hand 
V.  Suravitz,  148  Pa.  202,  23  Atl.  1117.  We  shall  not  undertake  to 
consider  in  detail  the  several  statutes  declaring  a  detainer  to  be 
unlawful  for  acts  or  for  breaches  of  condition  other  than  for  the 
payment  of  rent.  It  answers  our  present  purpose  to  state  that  there 
are  state  statutes  making  a  detainer  unlawful  after  the  breach  of  a 
covenant  to  pay  taxes:  Crosby  v.  Jarvis,  92  N.  Y.  Supp.  229;  or  not 
to  sublet  or  assign:  Bernero  v.  Allen,  68  Cal.  505,  9  Pac.  429;  Marvin 
▼.  Hartz,  130  Mich.  26,  89  N.  W.  557;  Wray- Austin  M.  Co.  ▼.  Flower, 
140  Mich.  452,  103  N.  W.  873;  Markowitz  v.  Greenwall  T.  G.  Co. 
(Ter.  Civ.  App.),  75  S.  W.  317. 

3.  Tbe  Demand  When  There  Is  Default  In  the  Payment  of  Bent. — 
V^here  the  lessee  or  other  person  in  possession  fails  to  pay  rent  when 
it  falls  due,  the  landlord  or  other  person  entitled  thereto  must,  under 
a  majority  of  the  statutes,  in  writing  demand  such  payment  or  the 
surrender  of  the  possession:  McDevitt  v.  Lambert,  80  Ala.  536,  2 
South.  438;  Code  Civ.  Proc,  sec.  1161,  subd.  2;  Sullivan  v.  Cary,  17 
Cal.  80;  Cone  v.  Woodward,  65  HI.  477;  Woodward  v.  Cone,  73  HI. 
241;  Espen  v.  Hinchliffe,  131  111.  468,  123  N.  E.  592;  Lane  v.  Brooks, 
120  HI.  App.  501;  Durie  v.  McLish,  2  Ind.  Ter.  610,  53  S.  W.  437; 
Welch  V.  Ashby,  88  Mo.  App.  400;  Bierkenkamp  v.  Bierkenkamp,  88 
Mo.  App.  445;  Hoopes  v.  Meyer,  1  Nev.  433;  N.  Y.  Code  Civ.  Proc, 
sec.  2231,  subd.  2;  Parks  v.  Hays,  92  Tenn.  161,  22  S.  W.  3;  Johnston 
V.  Hargrove,  81  Va.  118;  Bowyer  v.  Seymour,  13  W.  Va.  12.  Li  some 
of  the  states  no  demand  need  be  made  if  the  rent  is  payable  in  ad- 
vance: Thomas  v.  Walmer,  18  Ind.  App.  112,  46  N.  E.  695;  Ingalls  v. 
Bissot,  25  Ind.  App.  130,  57  N.  E.  723;  Horan  v.  Thomas,  60  Yt.  325, 
13  AtL  567.  In  New  York  the  demand  may  be  omitted  when  six 
months'  rent  ia  due:  Church  y.  Hempstead,  27  App.  Div.  412,  50  K. 
Y.  Supp.  325.  In  Minnesota  no  demand  is  required  in  any  case: 
Spooner  v.  French,  22  Minn.  37.  In  Indiana  the  statute  seems  to 
require  a  ten  days'  notice  to  quit,  without  including  in  it  any  de- 
mand: Cheek  v.  Preston,  34  Ind.  App.  343,  72  N.  E.  1048.  Where 
the  statute  requires  a  demand,  it  has  been  held  that  the  necessity 
therefor  cannot  be  obviated  by  any  stipulation  in  the  lease  purport- 
ing to  dispense  with  it  or  to  give  the  lessor  an  immediate  right  to 
judgment  without  such  demand:  French  v.  Miller,  126  HL  611|  9  Ajb* 
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8t  Rep.  651,  18  N.  E.  811,  2  L.  B.  A.  717.  At  the  eommon  law, 
to  create  a  forfeiture  for  the  nonpayment  of  rent,  it  was  essential 
that  a  demand  for  the  exact  sum  be  made  on  the  daj  it  fell  due 
and  npon  the  most  notorious  place  on  the  demised  premises  (24  Gye. 
1355),  but  this  rule  apparently  does  not  prevail  in  Nebraska:  Cochran 
▼.  PhUadelphia  M.  &  T.  Co.,  70  Neb.  100,  96  N.  W.  1051.  We  believe 
that  the  statutes  relating  to  unlawful  detainer  dispense  with  all  these 
conditions  except  that  of  stating  the  amount  due.  This  amount  must 
be  stated  except  in  Florida  (McLean  v.  Spratt,  20  Fla.  515),  and 
Washington  (Balph  •▼.  Lomer,  3  Wash.  401,  28  Pac.  760),  but  see 
Byrkett  t.  Gardner,  35  Wash.  668,  77  Pac  1048,  either  in  express 
terms  or  so  that  the  lessee  can  ascertain  from  the  demand  how  much 
the  lessor  claims  to  be  due:  Byrkett  v.  Gardner,  35  Wash.  668,  77 
Pae.  1048.  A  demand  for  a  sum  less  than  that  due  is  not  fatal  when 
the  lessee  has  made  no  offer  to  pay  the  amount  demanded:  Mooers 
V.  Martin,  99  Mo.  94,  12  a  W.  522;  Sheldon  v.  Testera,  21  Misc.  Bep. 
477,  47  N.  Y.  Supp.  653.  If  the  demand  is  partly  for  rent  and  partly 
for  something  else,  it  cannot  be  sustained  though  the  lessee  owed 
all  that  was  demanded,  for  the  lease  cannot  be  forfeited  for  failure 
to  pay  a  debt  not  arising  thereunder:  Welch  t.  Ashby,  88  Mo.  App. 
400.  Where  the  statute  requires  a  demand  for  the  payment  of  rent 
or  the  surrender  of  possession,  both  may  be  united  in  the  same  paper: 
Brommagim  v.  Spencer,  29  Cal.  661;  Lacrabere  v.  Wise  (Cal.),  71 
Pac.  175;  Hunter  ▼.  Porter,  10  Idaho,  72,  86,  77  Pac.  434;  Brauchle 
v.  Nothhelfer,  107  Wis.  457,  83  N.  W.  G53.  The  time  within  which 
the  rent  must  be  paid  after  demand  made  is  by  statute  usually  fixed 
at  three  days  (CaL  Code  Civ.  Proc,  sec.  1161;  N.  T.  Code  Civ.  Proc, 
•ec.  2231),  and  the  statutes  usually  require  the  demand  or  notice 
to  state  the  time  within  which  the  payment  must  be  made  or  the 
possession  surrendered.  It  is  not  suificient  to  make  the  demand  for 
payment  either  requiring  it  to  be  forthwith  or  not  specifying  any 
time,  though  the  person  making  the  demand  awaits  the  full  time 
allowed  by  law  before  commencing  any  proceedirg  to  recover  pos- 
session: Oakes  v.  Munroe,  8  Cush.  282;  Elliott  v.  Stone,  12  Cush.  174; 
Connell  v.  Chambers,  22  Neb.  302,  34  N.  W.  636.  It  is  no  objection 
to  the  notice  that  it  gives  the  defendant  more  time  than  need  be 
given  him  in  which  to  quit  possession:  Olds  t.  Conger,  1  Okla.  232, 
32  Pac.  337.  But  it  must  allow  the  full  time,  and  if  the  last  day  is 
a  holiday,  it  must  be  excluded  from  the  computation:  Bristed  v. 
Harrell,  20  Misc.  Bep.  348,  45  N;  Y.  Supp.  918.  If  twenty  days' 
notice  are  required,  a  demand  made  on  the  eleventh  day  of  the  month 
to  pay  the  rent  or  surrender  possession  on  the  thirty-first  is  sustain- 
able: McGinnis  y.  Genss,  25  Wash.  490,  65  Pac.  755. 

4.  The  Demand  Where  the  Cause  of  Forfeiture  Is  Other  than  the 
Nonpayment  of  Bent. — ^In  New  York,  if  the  cause  of  forfeiture  is  a 
breach  of  covenant  to  pay  taxes,  the  lessee  must  first  be  for  sixty 
days  in  default,  after  which  the  notice  may  require,  in  the  alternative, 
the  payment  of  taxes  and  of  any  interest  or  penalty  thereon,  or  the 
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poBseBsion  of  the  premiBeB.  In  California  the  lessor  must  serve  a 
''three  days'  notice  in  writing  requiring  the  performance  of  any 
condition  or  covenant  or  the  posseeeion  of  the  property."  If  the 
covenant  is  one  which  can  no  longer  be  performed,  no  demand  for 
its  performance  need  be  made:  Kelly  v.  Teague,  63  Cal.  68;  Harloe  v. 
Lambie,  132  Cal.  133,  64  Pac.  88;  but  a  demand  for  possession  is  still 
indispensable:  Schnittger  v.  Rose,  139  Cal.  656,  73  Pac.  449.  The 
demand  must  point  out  wherein  the  tenant  has  failed  to  perform  the 
covenants  of  his  lease.  It  is  not  sufficient  in  the  notice  to  set  out 
the  several  covenants  of  the  lease  and  state  to  the  tenant  "you  are 
hereby  notified  to  keep  and  perform  each  and  all  of  the  agreements 
and  covenants  contained  in  said  written  lease":  Byrkett  v.  Gardner, 
35  Wash.  668,  77  Pac.  1048. 

5.  The  Qivlng  and  Serylng  of  Demands. — The  remarks  made  concern- 
ing notices  to  quit  respecting  the  persons  who  may  give  and  serve 
them,  and  on  whom  service  must  be  made,  as  well  as  the  mode  of 
service,  must  be  equally  applicable  to  demands  for  unpaid  rent,  or  for 
the  performance  of  some  covenant  or  condition,  or  the  aurrender  of 
the  property,  except  in  so  far  as  some  statute  haa  provided  otherwise. 
Thus  the  demand  may  be  made  by  the  landlord  or  other  person  en- 
titled to  possession  acting  personally  or  by  his  agent:  Earl  O.  Co.  v. 
Fava,  138  Cal.  76,  70  Pac.  1073;  Neiner  v.  Altemeyer,  68  Mo.  App. 
243;  Powers  v.  De  O,  64  App.  Div.  373,  72  K  Y.  Supp.  103;  and  if 
the  person  making  the  demand  does  so  as  a  purchaser  of  the  property, 
it  is  said  he  need  not  exhibit  his  deed:  Tucker  v.  McClenney,  103 
Mo.  App.  318,  77  S.  W.  151.  So  the  service  may  be  made  by  the 
landlord  or  anyone  whom  he  may  authorize  to  act  for  him  in  making 
service:  Nixon  v.  Noble,  70  HI.  32.  In  California  the  demand  or 
notice  may  be  served  by  delivering  a  copy  to  the  tenant  personally, 
or  when  he  is  absent  from  his  place  of  residence  and  from  his  usual 
place  of  business,  by  leaving  a  copy  with  some  person  of  suitable 
age  and  discretion  at  either  place,  and  sending  a  copy  through  the 
mail  addressed  to  the  tenant  at  his  place  of  residence,  or  if  the 
place  of  residence  and  of  business  cannot  be  ascertained,  or  a  person 
of  suitable  age  or  discretion  cannot  be  found  at  either  place,  thon 
by  affixing  a  copy  in  a  conspicuous  place  on  the  property,  and  de- 
livering a  copy  to  a  person  there  residing  if  such  can  be  found,  and 
also  sending  a  copy  through  the  mail  addressed  to  the  tenant  at  the 
place  where  the  property  is  situated.  Service  on  a  subtenant  may  be 
made  in  the  same  manner:  Cal.  Code  Civ.  Proc,  see.  1162.  The  pro- 
visions of  the  code  of  New  York  on  the  subject  are  very  similar: 
Code  Civ.  Proc,  sees.  2231,  2240;  Zinsser  v.  Hermann,  23  Misc.  Bep. 
645,  52  N.  Y.  Supp.  107;  Beach  v.  McGovern,  41  App.  Div.  381,  58 
N.  Y.  Supp.  493.  If  there  are  two  or  more  tenants,  service  upon  on  a 
seems  not  to  affect  the  other.  In  other  words,  service  should  be  on 
all  the  parties  to  be  removed:  Hill  v.  Stocking,  6  Hill,  314;  Sims  ▼. 
Humphrey,  4  Denio,  185;  Hamilton  L.  &  B.  Assn.  t.  Pat  ton,  105  Tenn. 
407,  58  S.  W.  482. 
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6.  Use  of  Premifles  for  an  Illegal  Fnrpoae* — Where  the  nee  of  the 
premises  for  some  specified  illegal  purpose  is  hj  statute  made  a 
ground  of  forfeiture  and  converts  the  tenant's  holding  into  an  un- 
lawful detainer,  no  doubt  the  proceeding  provided  by  statute  is  main- 
tainable: People  ▼.  McCarty,  62  How.  Pr.  152;  People  v.  Bennett, 
14  Hun,  63;  Conforti  ▼.  Bomano,  50  Misc.  Bep.  148,  98  N.  Y.  Supp. 
194;  Justice  ▼.  Lowe,  26  Ohio  St.  372;  McGarvey  ▼.  Puekett,  27  Ohio 
St  669.  It  seems  the  discontinuance  of  the  illegal  use  of  the  prop- 
erty before  any  proceeding  is  commenced  to  dispossess  the  tenant  ia 
a  sufficient  defense  thereto:  Shaw  ▼.  McCarty,  63  How.  Pr.  286,  11 
Daly,  150y  2  CIt.  Pro.  B.  23;  unless  the  discontinuance  was  not  in- 
Tolnntary,  but  due  to  the  fear  of  a  criminal  prosecution:  Steams  ▼ 
Hemmens,  14  Daly,  501.  In  none  of  the  statutes  have  we  found  any 
requirement  that  the  tenant  making  an  unlawful  use  of  the  premises 
be  requested  to  desist  therefrom,  or  that  he  be  given  any  notice  to 
quit,  and  we  believe  that  no  notice  or  request  of  any  character  is 
required,  at  least  where  the  tenant  has  knowingly  been  guilty  of  the 
illegal  use  of  the  property:  Prescott  v.  Kyle,  103  Mass.  381. 

V.    Who  can  be  Proceeded  Against  Because  of. 

We  have  already  shown  that  a  leasing  is  indispensable  to  the  sus- 
taining of  a  proceeding  in  unlawful  detainer.     From  this  it  follows 
that  such  a  proceeding  can  be  maintained  sgainst  every  person  who 
has  acknowledged  himself  to  be  a  tenant  (Chapin  v.  Billings,  91  HI. 
539)    guilty  of  an  unlawful  detainer  and  all  persons  acquiring  pos- 
session under  him.     Hence  his  subtenants  are  proper  parties  defend- 
ant: Pardee  v.  Gray,  66  Cal.  524,  6  Pac.  389;  Beed  v.  Hawley,  45 
111.  40;  Patchell  V.  Johnson,  64  HI.  305;  Bird  v.  Fannon,  3  Head,  12; 
Shannon  v.  Orindstaif,  11  Wash.  536,  40  Pac.  123;  and  indispensable 
if  it  be  intended   to  remove   them  under  the   judgment:  Moses  ▼. 
liOomis,  156  111.  392,  47  Am.  St.  Bep.  194,  40  N.  E.  952;  Bagley  v. 
Sternberg,   34  Minn.  470,  26  N.  W.  602;   and  they  and  the  original 
lessee  may  be  joined:  Fletcher  v.  Fletcher,  123  Ga.  470,  51  S.  E.  418. 
While  an  assignee  is  doubtless  a  proper  and  necessary  defendant  if 
he  continues  in  possession,  he  may,  by  his  assignment  to  another, 
terminate  his  relation  to  the  property  and  make  himself  no  longer 
iuhject  to   the  proceeding:  Ben  Lomond  W.  Co.  v.  Sladky,  141  Gal. 
619,  75  Pac.  332.     The  recovery  against  a  subtenant  can  be  only  for 
that  part  of  the  property  which  he  has  leased:  Taylor  v.  White,  S6 
Mo.  App.  526.    Persons  claiming  as  heirs  or  as  members  of  the  family 
of  a  deceased  tenant  may  be  guilty  of  an  unlawful  detainer  and  pro- 
ceeded against  therefor:  Collins  v.  Mountain,  53  Ala.  201;  Brubaker 
V.  Poage,  1  T.  B.  Mon.  123;  Fogle  v.  Chancy,  12  B.  Mon.  138.     We 
shoald  think  the  same  rule  applicable  to  an  executor  but  for  Martel 
T.  Meehan,  63  Cal.  47,  holding  the  action  not  maintainable  against 
an  executor  because  of  his  default  in  the  payment  of  rent.     This 
decision  was  controlled  by  the  consideration  that,  in  the  event  of  a 
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reeoYery,  the  estate  of  the  decedent  must  be  held  liable  under  tht 
statute  for  three  times  the  amount  of  rent  due. 

One  entering  under  an  adverse  title  is  not  subject  to  the  proceed- 
ing (WaUon  Y.  Toliver,  103  Oa.  123,  29  a  E.  614),  but  if  he  obtaine<l 
possession  from  the  tenant  during  the  lease,  he  is  subject  to  the  pro- 
ceeding though  he  claims  under  a  distinct  and  hostile  title:  Thomasaon 
Y.  Wilson,  146  lU.  384,  34  N.  E.  432.  The  theorj  of  the  law  is,  that 
a  landlord  parting  with  possession  under  a  lease  is  entitled  to  be 
restored  thereto,  and  that  any  detention  of  the  property  is  unlawfoli 
in  the  absence  of  such  restoration,  whether  it  be  by  the  original 
tenant,  or  by  a  subtenant,  or  by  anyone  acquiring  possession  from, 
under,  or  in  collusion  with,  the  original  tenant:  Snoddy  ▼•  Watt,  9 
Ala.  609;  McCartney  y.  Hunt,  16  IlL  76;  Willi  y.  Peters,  11  Mo. 
395;  Saunders  y.  Doake,  8  Tez.  143  j  Emerick  y.  TaYoner,  9  Gratt 
220,  58  Am.  Dec.  217. 

The  joinder  of  the  original  tenant  with  his  sublessees  is  proper: 
Middlebury  College  y.  Law  ton,  23  Vt  688;  Emerick  y.  TaYcner,  9 
Gratt.  220,  68  Am.  Dec.  217;  though  they  haYo  possession  of  the 
entire  property:  Espen  y.  Hinchliffe,  131  111.  468,  23  N.  E.  592.  Bat 
after  his  lease  has  terminated,  the  tenant  is  probably  not  liable  for 
unlawful  detainer  in  which  he  does  not  join,  though  a  person  plaeei 
by  him  in  possession  of  the  property  is  guilty  thereof:  St.  Louis  B. 
Assn.  Y.  Neiderluecke,  102  Mo.  App,  303,  76  S.  W.  645.  Persons  other 
than  the  tenant  and  his  subtenants  cannot  be  made  parties  defendant 
on  the  ground  that  the  tenant  also  claims  under  them:  Grizzard  y. 
Boberts,  110  Ga.  41,  35  S.  E.  291.  In  New  York  an  answer  may  be 
filed  by  the  person  to  whom  the  precept  is  directed  "or  his  landlord, 
or  any  person  in  possession  or  claiming  possession  of  the  premises,  or 
a  part  thereof":  N.  T.  Code  CIy.  Proc,  sec.  2244.  Therefore  anyone 
claiming  to  be  in  possession  as  an  under-tenant  may  interYone  and  an- 
swer: Kieman  y.  Cashin,  92  N.  Y.  Supp.  255* 

VL    Defenses. 

a.    Presenting  Issues  as  to  Title. 

1.  The  General  Bule. — As  a  general  rule,  a  tenant,  or  a  person  ac- 
quiring possession  under  a  tenant,  is,  until  possession  is  restored  to 
the  landlord,  absolutely  estopped  to  deny  or  question  his  title  or  right 
of  possession:  Terry  v.  Ferguson,  8  Port.  500;  Barlow  y.  Dahm,  97  Ala. 
414,  38  Am.  St.  Bep.  192,  12  South.  293;  Tewksbury  y.  Magraff.  33 
Cal.  237;  Mauldin  v.  Cox,  67  Cal.  387,  7  Pac.  804;  Peterson  y.  Kin- 
kead,  92  Cal.  372,  29  Pac.  568;  Newton  y.  Boe,  33  Ga.  163;  Lowe  y. 
Emerson,  48  HI.  160;  Gable  y.  Wetherholt,  116  HI.  313,  56  Am.  St.  Bep. 
774,  6  N.  E.  453;  Kinney  y.  Laman,  8  Blackf.  350;  Metoyer  y.  Laren- 
andiere,  6  Bob.  139;  Moshier  y.  Beding,  12  Me.  478;  Millay  y.  Millay, 
18  Me.  387;  Jackson  y.  Bowland,  6  Wend.  666,  22  Am.  Dec.  657; 
Deepard  y.  Walbridge,  15  N.  Y.  374;  Farmer  y.  Pickens,  83  N.  C.  549; 
Henning  y.  Warner,  109  N.  C.  406,  14  &  E.  317;  Milhouse  T.  Patrick, 
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6  Bich.  350;  Wilson  ▼.  Smith,  5  Yerg.  379;  Lyles  ▼.  Mnrphj,  88  Tez. 
75;  Hoskins  y.  Bigham,  1  White  &  W.,  Civ.  Cas.  Gt.  App.,  see.  1027; 
and  the  attornment  to  a  stranger  is  void  and  does  not  prevent  the  ap- 
plication of  the  rule:  Kennedy's  Heirs  v.  Beynoldfl,  27  Ala.  364;  Sim- 
mons V.  Bobertson,  27  Ark.  50;  Chambers  ▼.  Pleak,  6  Dana,  426,  32 
Am.  Dee.  78;  Hughes  v.  Watt,  28  Ark.  153;  Trabue  v.  Bamage,  80  Ky. 
323;  Wells  ▼•  Hiekman,  6  Bob.  1;  Byrne  v.  Beeson,  1  Doug.  179; 
Bertram  ▼.  Cook,  32  Mich.  518;  Fuller  v.  Sweet,  30  Mich.  237,  18  Am. 
Bep.  122;  McNamee  y.  Belf,  52  Miss.  426;  Schultz  v.  Amot,  33  Mo. 
172;  Leaeh  ▼.  Koenig,  55  Mo.  451;  Kenada  v.  Gardner,  3  Barb.  589; 
Freeman  ▼.  Ogden,  40  N.  Y.  105;  Jackson  ▼.  Miller,  6  Wend.  228,  21 
Am.  Dee.  316;  State  y.  Howell,  107  N.  C.  835,  12  &,  E.  569;  Bankin 
y.  Tenbrook,  5  Watts,  386;  Camden  Orphan  Soe.  v.  Lockhart,  2  Mc- 
MnlL  84;  Yoss  v.  King,  33  W.  Ya.  236,  10  S.  E.  402;  United  States  v. 
Sliney,  21  Fed.  894;  note  to  Davis  y.  Williams,  89  Am.  St.  Bep.  101. 
Farthermore,  the  proceeding  in  unlawful  detainer  is  sometimes  by 
statute  declared  not  to  involve  or  permit  any  issue  of  title,  and 
whether  such  declaration  is  so  made  or  not,  this  must  be  the  general 
rale:  Abrams  v.  Watson,  59  Ala.  524;  Nicrosi  v.  Philllppi,  91  Ala. 
299,  8  South.  561;  Pugh  v.  Davis,  103  Ala.  316,  49  Am.  St.  Bep.  30,  18 
South.  8;  Davis  y.  Pou,  108  Ala.  443,  19  South.  362;  Patterson  v.  Fol- 
tnar,  125  Ala.  130,  28  South.  450;  Barkman  v.  Barkman,  107  111.  App. 
332;  Hill  y.  Watkinsy  4  Ind.  Ter.  170,  69  Q.  W.  837;  Chambers  v. 
Irish,  132  Iowa,  319,  109  N.  W.  787;  Silvey  v.  Sumner,  61  Mo.  253; 
Stover  v.  Davis,  57  W.  Ya.  196,  49  S.  E.  1023;  note  to  Davis  v.  Will- 
iams, 89  Am.  St.  Bep.  71-75;  and  exception  to,  or  relaxation  of,  it 
most  be  due  to  the  terms  of  some  statute,  or  to  the  necessity  of  giv- 
ing effect  to  conveyances  made  or  acts  done  by  the  lessor  or  by  opera- 
tion of  law  under  which,  conceding  him  to  have  been  the  owner  and 
entitled  to  the  possession  of  the  property  when  the  lease  was  made, 
it  appears  that  he  is  no  longer  such  owner  nor  entitled  to  such  pos- 
session. 

A  tenant  is  not  estopped  to  urge  that  the  property  was,  at  the  in- 
ception of  the  lease,  vacant  public  land,  not  subject  to  lease  by  a 
priyate  person,  when  to  maintain  an  estoppel  against  the  tenant  in 
neh  a  ease  would  conflict  with  public  policy  respecting  the  use  and 
disposition  of  government  lands;  Welder  v.  McComb,  10  Tex.  Civ.  App. 
85,  30  S.  W.  822;  Dupas  v.  Wassell,  1  DUl.  213,  Fed.  Cas.  No.  4182. 
Bat  when  public  policy  is  not  infringed,  the  estoppel  exists  with 
respect  to  such  lands  and  prevents  the  tenant  from  avoiding  the 
obligation  of  his  lease,  including  that  of  surrendering  possession,  by 
urging  that  title  is  in  the  state  or  United  States:  Denniston  v.  Wal- 
ton, 8  Bob.  (La.)  211;  Cunning  v.  Tittabawassee  B.  Co.,  88  Mich.  237, 
50  N.  W.  141;  St.  Anthony  F.  W.  P.  Co.  v.  Morrison,  12  Minn.  249; 
Hill  etc.  Co.  ▼.  Wilbur,  4  Wash.  644,  30  Pac.  665. 

Under  the  code  of  New  York  the  defendant  may  set  forth  "a  state- 
vent  of  any  new  matter  constituting  a  legal  or  equitable  defense 
n  eonnterclaim":  K.  Y.  Code  Civ.  Proc,  sec.  2244.    We  see  noth- 
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ing  In  this  language  changing  the  general  rules  hereinbefore 
stated.  It  has,  nevertheless,  been  held  by  one  of  the  subordinate 
courts  of  the  state  that  it  was  proper  for  a  defendant  to  show  ''that 
he  entered  into  an  alleged  lease  with  one  who  had  no  title,  and  who 
had  no  right  of  possession,  while  at  the  same  time  he  had  title  with 
others,  and  he  had  a  right  of  possession  against  the  petitioner,  and 
was  paying  rent  for  his  own  property":  In  re  McCormick,  30  Misc. 
Bep.  285,  63  N.  Y.  Supp.  492. 

2.  The  Acquisition  of  Adyene  Title. — ^The  better  view,  and  the  one 
which  we  think  should  be  maintained  without  exception,  is  that  a 
tenant  obtaining  possession  under  a  lease  cannot  avoid  surrendering 
such  possession  by  acquiring  a  title  adverse  to  that  of  his  landlord, 
though  paramount  thereto:  Glemm  y.  Wilcox,  15  Ark.  102;  Hughes  v. 
Watt,  28  Ark.  153;  Burgess  v.  Bice,  74  Cal.  590,  16  Pac.  496;  Arnold 
V.  Woodard,  4  Colo.  249;  Stout  v.  Merrill,  35  Iowa,  47;  Norton  v. 
Sanders,  1  Dana,  14;  Chambers  v.  Pleak,  6  Dana  426,  32  Am.  Dec.  78; 
Drane  v.  Gregory's  Heirs,  3  B.  Mon.  619;  Bertram  v.  Cook,  32  Mich. 
518;  Grimn  v.  Sheffield,  38  Miss.  359,  77  Am.  Dec.  646;  Bowan  v. 
Lyttle,  11  Wend.  616;  Sharpe  v.  Kelley,  5  Denio,  431;  Clapp  v.  Coble, 
21  N.  C.  177;  Heyer  v.  Beatty,  76  N.  C.  28;  Galloway's  Lessee  v.  Ogle, 
2  Binn.  468;  Bussell  v.  Titus,  3  Grant  Cas.  295;  Wilson  v.  Smith,  5 
Yerg.  379;  Tondro  v.  Cushman,  5  Wis.  279;  Peyton  v.  Stith,  5  Pet. 
485,  8  L.  ed.  200;  note  to  Davis  v.  Williams,  88  Am.  St.  Bep.  79-81. 

The   relation   of  landlord  and   tenant   may  be   terminated  by   the 
latter 's  eviction  under  title  paramount,  as  by  a  judgment  against  him 
by  which  the  landlord  is  bound:  Douglas  v.  Fulda,  45  CaL  592;  note 
to  Davis  V.  Williams,  89  Am.  St.  Bep.  99;  and  when  such  a  judgment 
has  been  rendered,  the  tenant  need  not  actually  be  dispossessed,  but 
may  acquire  the  title  or  a  right  to  the  possession  from  the  suecesaful 
plaintiff,  and  by  means  thereof  resist  a  recovery  by  his  landlord: 
Wheclock  v.  Warschauer,  21  Cal.  309;  34  Cal.  265;  Steinback  v.  Krone, 
36  Cal.  303;  Lowe  v.  Emerson,  48  Dl.  160;  Lunsford  v.  Turney,  5  J.  J. 
Marsh.  104,  20  Am.  Dec.  248;  Gore  v.  Stevens,  1  Dana,  201,  25  Anci. 
Dec.  141;  Smith  v.  Shepard,  15  Pick.  147,  25  Am.  Dec.  432;  Morse  v. 
Goddard,  13  Met.  177,  46  Am.  Dec.  728;  George  v.  Putney,  4  Cush. 
351,  50  Am.  Dec.  788;  Clapp  ▼.  Coble,  21  N.  C.  177;  Boss  v.  Dysart, 
33  Pa.  452.     It  has  even  been  held  that  if  a  landlord  is  guilty  of  fraud 
in  making  the  lease,  and,  being  insolvent,  is  unable  to  indemnify  his 
tenant  for  rents  exacted,  the  latter,  acting  in  good  faith  and  from  h, 
well-grounded  fear  of  eviction,  may  purchase  and  enforce  the  superior 
title  and  thereby  successfully  resist  a  proceeding  to  recover  rent  anj 
possession:  Gallagher  v.  Bennett's  Heirs,  38  Tex.  291;  note  to  Davia 
V.  Williams,  89  Am.  St.  Bep.  95. 

3.  The  Acquisition  of  the  Landlord's  Title. — The  tenant  may  show 
that  he  has  acquired  his  landlord's  title  by  purchase  of  and  convey- 
ance from  him:  Swan  v.  Wilson,  1  A.  K.  Marsh.  99;  Hodges  v.  Shields, 
18  B.  Mon.  828;  Silvey  v.  Sumner,  61  Mo.  253;  or  has  entered  int<j 
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fome  new  agreement  or  relation  with  him  under  which  he  remains 
entitled  to  the  possession,  and  that  hia  detainer,  therefore,  is  not  un- 
lawful: Uridiaa  y.  Morrell,  25  Cal.  31;  Pico  v,  Cuyas,  47  Cal.  180; 
Schwcikert  ▼.  Seavej,  130  Cal.  xviii,  62  Pac.  600;  Casey  v.  Gregorv, 
13  B.  Mod.  505,  56  Am.  Dec.  581;  Silvey  v.  Sumner,  61  Mo.  '253; 
Aurand  v.  Wilt,  0  Pa.  54;  as  that  he  has  been  given  the  privilege  of 
renewal  and  has  done  whatsoever  was  requisite  to  avail  himself  of 
that  privilege:  Bard  ▼.  Jones,  96  HI.  App.  370;  Ferguson  v.  Jackson, 
180  Mass.  557,  62  N.  E.  965;  Holt  v.  Nixon,  141  Fed.  952,  73  CCA. 
268.  Contra,  Elliott  v.  Abell,  39  Mo.  App.  346.  If  anything  in  the 
principal  case  is  inconsistent  with  these  views,  it  must  be  deemed 
unsupported  by  the  weight  of  authority.  Of  course,  no  contract  with 
which  the  tenant  on  his  part  has  failed  to  comply  can  be  urged  with 
suecesfl  as  a  defense:  Colored  H.  &  B.  Assn.  v.  Harvey,  23  Ky.  Law 
Bep.  1009,  64  8.  W.  676. 

In  Alabama,  the  tenant  cannot  show  that  he  has  acquired  the  land- 
lord's title  at  a  foreclosure  sale:  Howard  v.  Jones,  123  Ala.  488,  26 
South.  129.  This,  in  our  judgment,  is  contrary  to  reason  and  the  de- 
cided weight  of  authority.  A  tenant  is,  under  ordinary  circumstance?, 
no  more  estopped  from  acquiring  his  landlord 'e  title  at  an  execution 
or  judicial  sale,  than  by  voluntary  transfer;  and  there  is  no  reason 
why  the  acquisition  of  the  title  by  involuntary  transfer  does  not 
terminate  the  relation  of  landlord  and  tenant,  and  enable  the  latter  t(t 
successfully  resist  proceedings  for  unlawful  detainer:  Tewskbury  v. 
Magraff,  33  Cal.  237;  Tilghman  v.  Little,  13  111.  239;  Casey  v.  Gregory, 
13  B.  Mon.  505,  56  Am.  Dec.  581;  Walker  v.  Fisher,  117  Mich.  72,  75 
N.  W.  144;  Biggins  v.  Turner,  61  Mo.  249;  McAusland  v.  Pundt,  1 
Neb.  211,  93  Am.  Dec.  358;  Elliott  v.  Smith,  23  Pa.  131;  Camley  v 
Stenfield,  10  Tex.  546,  60  Am.  Dec.  219;  Franklin  v.  Hurlbert,  1 
White  &  W.  Civ.  Cas.  Ct.,  sec.  816;  Nightingale  v.  Barens,  47  Wis. 
389,  2  N.  W.  767.  There  may,  however,  be  circumstances  in  which  it 
would  be  inequitable  to  permit  a  tenant  to  purchase  and  assert  a  title 
dependent  on  an  execution  sale.  Among  the  eases  so  holding  are 
Lansman  v.  Drahos,  10  Neb.  172,  35  Am.  Bep.  468,  4  N.  W.  956; 
Matthews'  Appeal,  104  Pa.  444;  Scott  v.  Lev>',  6  Lea,  662. 

If  a  tenant  has  agreed  to  pay  the  taxes  on  the  demised  premises,  of 
course  he  cannot,  by  disregarding  his  agreement  and  thus  causing  a 
delinquency,  acquire  title  at  a  tax  sale:  Busch  v.  Huston,  75  111.  ^43; 
Burgett  V.  Taliaferro,  118  HI.  503,  9  N.  E.  334;  Carithers  v.  Weaver, 
7  Kan.  110;  Haskell  v.  Putnam,  42  Me.  244;  Bertram  y.  Cook,  32 
Mich.  518;  Lyebrook  y.  Hall,  73  Miss.  509;  19  South.  348;  Williamson 
▼.  Enssell,  18  W.  Va.  612;  Shepardson  v.  Elmore,  19  Wis.  424;  note  to 
Davis  V.  Williams,  89  Am.  St.  Rep.  84.  In  many  states  he  is  not 
permitted  to  assert  title  acquired  by  such  a  sale,  irrespective  of  his 
agreement  to  pay  taxes:  Bayley's  Admr.  v.  Campbell,  82  Ala.  342,  2 
South.  646;  Jackson  v.  King,  82  Ala.  432,  3  South.  232;  Morris  v.  Ap- 
person,  11  Ky.  Law  Rep.  838,  13  S.  W.  441;  Williams  v.  Towl,  65 
llich,  204,  31  X.  W.  835;  Lyebrook  v.  Hall,  83  Miss.  509,  19  South.  348; 
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Sharpe  ▼.  Kelley,  5  Denio,  431;  but  where  his  acquisition  of  title  bj 
this  note  is  permissible,  he  maj  assert  it  as  a  defense  in  unlawful  de- 
tainer: Ferguson  v.  Etter,  21  Ark.  160,  76  Am.  Dec.  361;  Waggoner  ▼ 
McLaughlin,  33  Ark.  195;  Weiehselbaum  y.  Curlett,  20  Kan.  709,  27 
Am..  Bep.  204;  Higgins  v.  Turner,  61  Mo.  249;  Silvey  ▼.  Sumner,  61 
Mo.  253;  Hilton  v.  Bender,  4  Thomp.  &  0.  270. 

4.  The  Termination  of  tlie  Landlord's  Title^ — ^There  appears  to  be 
no  dissent  from  the  proposition  that  the  tenant  may,  even  in  pro- 
ceedings for  unlawful  detainer,  plead  and  prove  that  the  title  of  the 
landlord  has  expired  by  lapse  of  time,  or  has  from  any  other  eaose 
ceased,  so  that  it  has  become  the  duty  of  the  tenant  to  make  pay- 
ment or  deliver  possession  to  some  other  person  in  whom  the  right  to 
rents  and  possession  has  vested:  Bandolph  v.  Carlton,  8  Ala.  606; 
Farris  v.  Houston,  74  Ala.  162;  McDevitt  ▼.  Sullivan,  8  Cal.  592; 
Winn  V.  Strickland,  34  Fla.  160,  16  South.  606;  Wells  v.  Mason,  4 
Scam.  84;  St.  John  v.  Quitzow,  71  HI.  834;  Kinney  v.  Laman,  8  Blaekf. 
350;  Giles  v.  Ebsworth,  10  Md.  333;  Lamson  y.  Glarkson,  113  Mass. 
348,  18  Am.  Bep.  498;  Niles  v.  Bansford,  1  Mich.  338,  51  Am.  Dec.  95; 
Chaffin  V.  Brockmeyer,  33  Mo.  App.  92;  Bobinson  v.  Troup  M.  Co.,  55 
Mo.  App.  662;  Bussell  v.  Allard,  18  N.  H.  222;  Hoag  v.  Hoag,  35  N. 
Y.  469;  Hilton  v.  Biner,  4  Thomp.  &  C.  270;  Heckart  v.  McKee,  5 
Watts,  385;  Newell  v.  Gibbs,  1  Watts  &  S.  496;  Harvey  v.  Harvey,  20 
S.  C.  608,  2  S.  E.  3;  Bowser  v.  Bowser,  10  Humph.  49.  This  rule  ap- 
plies when  the  title  of  the  landlord  has  passed  from  him  by  voluntary 
transfer:  Bobertson  v.  Biddell,  32  Fla.  304,  13  South.  358;  Gregory 'a 
Heirs  v.  Crab's  Heirs,  2  B.  Mon.  234;  McGuffie  v.  Carter,  42  Mich. 
497,  4  N.  W.  211;  Pentz  v.  Kuester,  41  Mo.  447;  Horner  v.  Leeds,  25 
N.  J.  L.  106;  Boyd  v.  Sametz,  17  Misc.  Bep.  728,  40  N.  Y.  Supp.  1070; 
West  Shore  M.  Co.  v.  Edwards,  24  Or.  475,  33  Pac.  987;  or  by  execu- 
tion or  judicial  sale:  McGuffie  v.  Carter,  42  Mich.  497,  4  N.  W.  211; 
Walker  v.  Fisher,  117  Mich.  72,  75  N.  W.  114;  Wolf  v.  Johnson,  30 
Miss.  513;  Bhyne  v.  Guevara,  67  Miss.  139,  6  South.  736;  Lancashire 
V.  Mason,  75  N.  C.  455;  Smith  v.  Crosland,  106  Pa.  413;  though  it  ha^ 
not  vested  in  the  tenant,  for  by  the  transfer,  whether  voluntary  or 
involuntary,  the  tenant  became  obligs^ted  to  hold  as  such  under  the 
transferee.  There  is  no  reason  for  not  applying  the  same  rule  to  the 
extinction  or  transfer  of  the  landlord's  title  after  the  commencement 
of  the  tenancy  by  a  tax  sale:  Keys  v.  Forrest,  90  Md.  132,  45  Atl.  22; 
Jenkinson  v.  Winans,  109  Mich.  524,  67  N.  W.  549;  but  this  is  not  so 
universally  conceded:  Chase  v.  Dearborn,  21  Wis.  57.  It  has  been 
denied  that  the  tenant  may  successfully  defend  by  showing  that  the 
landlord's  title  has  escheated  or  reverted  to  the  state:  Bishop  y. 
Lalouette'B  Heirs,  67  Ala.  197;  Young  y.  Severy,  5  Okla.  630,  49  Pac 
1024. 

5.  Outstanding  Title. — ^It  follows  from  what  we  have  already  saiil 
that  the  defense  of  title  or  right  of  possession  in  a  third  person  la  good 
or  bad  according  to  the  time  when  such  title  is  claimed  to  have  arisen* 
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If  the  title  resulted  from  a  transfer  hj  or  from  the  landlord,  whether 
Toluntary  or  involantarjy  after  the  making  of  the  lease,  aa  a  result 
of  which  his  right  to  the  possession  and  to  the  rents  has  passed  to 
and  remains  outstanding  in  a  third  person,  then  such  outstanding 
title  is  available  to  the  tenant:  Ante,  subdivision  YI,  a,  4.  If,  on  the 
ether  hand,  the  alleged  outstanding  title  existed  prior  to  the  com- 
mencement of  the  tenancy,  the  tenant  is  estopped  from  asserting  it* 
Shelton  v.  Eslava,  6  Ala.  230;  Pope  v.  Harkins,  16  Ala.  32X;  Yosemi^^e 
Valley  etc.  Commrs.  v.  Barnard,  98  CaJ.  199,  3.2  Pae.  982;  Vatuone  v. 
CsBDobios,  4  Gal.  App.  422,  88  Pac.  374;  Chambers  ▼.  Pleak,  6  Dana, 
426,  32  Am.  Dee.  78;  Ck)nnelly'8  Heirs  v.  Chiles,  2  A^  K  Marsh.  242; 
Binnej  v.  Chapman,  5  Pick.  124;  Hawes  v.  Shaw,  100  Mass.  187; 
Gage  V.  Campbell,  131  Mass.  566;  Winston  v.  Franklin  Academy,  28 
Miss.  118,  61  Am.  Dec.  540;  Howell  v.  Ashmore,  22  N.  J.  L.  261; 
Jackson  t.  Harper,  5  Wend.  246;  Hamer  v.  McCall,  121  N.  0.  196,  2S 
8.  £.  297;  Cooper  v.  Smith,  8  Watts,  536;  Syme  v.  Sanders,  4  Strob. 
196;  note  to  Davis  v.  Williams,  89  Am.  St.  Bep.  73. 

b.  Implied  from  Matters  Already  Considered.— From  what  we  have 
already  stated  it  is  apparent  that  the  defense  may  be  made  that  there 
has  been  no  letting  of  the  property  and  the  relation  of  landlord  and 
tenant  has  never  existed  (ante,  subdivision  11),  that  the  plaintiff  is 
not  a  person  entitled  to  maintain  the  proceeding  (ante,  subdivision 
nil  a,  b,  6),  that  the  detainer  is  not  unlawful,  either  because  the  lease 
has  not  expired  by  its  own  terms  or  there  has  been  no  sufficient  notice 
to  quit  (ante,  subdivision  IV),  or  no  demand  has  been  made  or  notice 
fiTen  when  required  to  consummate  a  forfeiture  (ante,  subdivision 
IV,  e,  1-6),  or  that  the  person  sued  does  not  sustain  such  a  relation  to 
the  plaintiff  or  the  property  as  to  be  subject  to  the  proceeding  (ante, 
subdivision  Y). 

e.  The  Validity  of  the  Lease. — ^If  the  defendant,  or  those  under 
whom  he  claims,  came  into  the  possession  of  the  property  under  a  lease 
the  defense  in  unlawful  detainer  cannot  be  made  out  by  any  attack 
apon  the  validity  of  the  lease  (Brubaker  v.  Poage,  1  T.  B.  Mon.  123), 
as  that  it  was  executed  by  one  assuming  to  act  as  an  agent,  but 
without  authority  (Sittel  v.  Wright,  122  Fed.  434,  58  C.  C.  A.  416),  or 
by  a  person  incompetent  to  grant  a  lease  (Helmes  v.  Stewart,  26  Mo. 
529);  or  was  made  for  an  unlawful  purpose  (Toby  v.  Schultz,  51  Hi. 
App.  487);  or  not  supported  by  a  sufficient  consideration:  Housiere- 
Latreille  O.  Co.  ▼.  Jennings-Heywood  O.  Syndicate,  115  La.  107,  3S 
Sooth.  932.  Whether  fraud  whereby  the  tenant  was  induced  to  ac- 
cept a  lease  may  constitute  a  defense  in  unlawful  detainer  is  by  no 
Beans  well  or  harmoniously  settled.  If  he  acquired  possession  under 
it,  doubtless  he  must  surrender  such  possession:  Simons  v.  Marshall, 
3  6.  Greene,  502;  Crockett  t.  Althouse,  35  Mo.  App.  404;  Higgina  v. 
Tuner,  61  Mo.  249;  Kieman  v.  Terry,  26  Or.  494,  38  Pae.  671;  but 
if  he  was  already  in  possession,  and  especially  if  his  possession  was 
ander  a  paramount  right,  he  may,  in  a  majority  of  the  states^  show, 
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afl  a  sufficient  defense,  fraud  whereby  he  was  induced  to  accept  tho 
lease:  Miller  v.  Bonsadon,  9  Ala.  317;  Knowles  y.  Murphj,  107  CaL 
107,  40  Pac.  Ill;  Young  ▼.  Heffernan,  67  HI.  App.  354;  Ball  ▼.  Lively, 
2  J.  J.  Marsh.  181;  Michigan  G.  B.  B.  v.  Bullard,  120  Mich.  416,  7» 
N.  W.  635;  Higgins  ▼.  Turner,  61  Mo.  249;  Hall  v.  Benner,  1  P.  &  W. 
402,  21  Am.  Dec.  394;  Evans  v.  Bidwell,  76  Pa.  497;  Givens  v.  Mull- 
ineax,  4  Bich.  590,  55  Am.  Dec.  706;  Shultz  y.  Elliott,  11  Humph.  183; 
Hammons  y.  McClure,  85  Tenn.  65,  2  8.  W.  37;  Alderson  y.  Miller,  15> 
Oratt.  279. 

d.    Ads  or  Omissions  of  the  Landlord. 

1.  Breach  of  Covenant  or  Duty. — The  necessity  that  the  landlorJ 
or  other  person  entitled  to  possession  give  the  requisite  notices  and 
make  the  proper  demands  to  terminate  the  tenant's  estate  has  already 
been  considered.  What  is  the  effect  of  breaches  of  express  or  im- 
plied covenants  on  the  part  of  the  landlord  is  not  so  well  establislied 
as  might  reasonably  be  anticipated.  There  are  several  decisions  re- 
fusing to  consider  breaches  of  covenants  or  of  duty  on  the  part  of 
the  landlord,  though  his  performance  of  his  covenant  must  have  en- 
titled the  tenant  to  remain  in  possession:  Piatt  v.  Cutler,  75  Conn* 
183,  52  Atl.  819;  Finney  v.  Cist,  34  Mo.  303,  84  Am.  Dec  82;  People 
V.  Kelsey,  38  Barb.  269,  14  Abb.  Pr.  372;  or  have  made  his  obliga- 
tion to  pay  rent  for  the  nonpayment  of  which  8  forfeit^ure  is  sought, 
clear  and  unassailable:  Peterson  v.  Krugcr,  67  Minn.  449,  70  N.  W. 
567;  Durant  L.  I.  Co.  v.  East  Biver  E.  L.  Co.,  15  Daly,  337,  6  N.  Y. 
Supp.  639,  17  N.  Y.  Civ.  Pro.  224;  Liebman's  Sons  B.  Co.  v.  De  Nicolo, 
46  Misc.  Rep.  268,  91  N.  Y.  Supp.  791;  Jefferson  B.  E.  Co.  v.  Hiller,  39 
Misc.  Bep.  784,  81  N.  Y.  Supp.  374;  Phillips  v.  Port  Townsend  Lodge 
etc.,  8  Wash.  529,  36  Pac.  476;  Malick  v.  Kellogg,  118  Wis.  405,  95 
X.  W.  372.  From  these  we  must  respectfully  dissent.  Where  the 
nonperformance  of  some  duty,  or  the  breach  of  some  covenant,  makes 
the  value  of  the  premises  substantially  less  to  the  tenant,  and  there- 
fore amounts  to  a  partial  eviction,  it  exonerates  him  from  the  obliga- 
tion to  pay  rent,  and  he  cannot  be  held  in  default  for  not  paying  it,, 
nor  compelled  to  yield  possession  because  he  does  not,  and  this  may- 
be used  as  a  defense  though  the  proceeding  is  in  unlawful  detainer: 
Wilcoxen  v.  Hybarger,  1  Ind.  Ter.  138,  38  S.  W.  669;  Witte  v.  Quinn^ 
38  Mo.  App.  681;  Sirey  v.  Braems,  65  App.  Div.  472,  72  N.  Y.  Supp. 
1044;  Hamilton  v.  Graybill,  19  Misc.  Bep  521,  43  N.  Y.  Supp.  1079; 
2G  N.  Y.  Civ.  Pro,  184.  It  is  said  that  the  continued  occupancy  of  the 
premises  by  a  former  defendant  is  not  a  defense,  because  it  is  the 
duty  of  the  lessee,  rather  than  of  the  landlord,  to  dispossess  one  not 
lawfully  in  possession:  Dodd  v.  Hart,  30  Misc.  Bep.  459,  62  N.  Y. 
Supp.  484.  Whether  this  be  a  good  reason  or  not,  the  defense  seema 
sufficient  to  us,  on  the  ground  that  it  shows  that  the  person  sued  haa 
not  been  guilty  of  detaining  the  property. 

2.  Failure  to  Pay  Demands  Due  to  Tenant. — A  sum  due  by  the  land- 
lord to  the  tenant  cannot  be  asserted  by  the  latter  by  way  of  cross- 
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eomplaint  or  counterclaim  for  the  purpose  of  recovering  judgment 
thereon  nor  of  diminishing  the  amount  of  the  plaintiff's  recovery: 
Abrams  v.  Watson,  59  Ala.  524;  Van  Every  v.  Ogu,  59  Cal.  563; 
Kelly  v.  Teague,  63  Cal.  68;  Hunter  v.  Porter,  10  Idaho,  72,  86,  77 
Pac.  434;  Barker  v.  Walbridge,  14  Minn.  469;  Ward  ▼.  Stakelum,  47 
La.  Ann.  1546,  18  South.  508;  Ralph  v.  Lomer,  3  Wash.  401,  28  Pac. 
760;  Carmack  y.  Dunn,  27  Wash.  382,  67  Pac.  808;  nor  to  excuse  the 
defendant  for  not  paying  the  rent  due  by  the  terms  of  the  lease: 
Case  v.  Portcrfleld,  54  App.  Div.  109,  66  N.  Y.  Supp.  337.  The  tenant 
may  have  placed  improvements  on  the  premises  under  an  agreement 
entitling  him  to  payment  therefor,  in  which  case  it  may  be  regarded 
as  inequitable  to  compel  him  to  surrender  the  premises  leaving  the 
improvements  thereon,  to  seek  to  compel  payment  only  by  action 
against  his  landlord,  and  a  few  decisions  indicate  that  this  cannot  be 
done:  Brockwaj  ▼•  Thomas,  36  Ark.  518;  Jones  v.  Overton,  4  Bibb. 
334;  Franklin  U  etc.  Co.  v.  Card,  82  Me.  528,  24  Atl.  960;  Smith  v. 
Cooley,  5  Daly,  401;  Holsman  v.  Abrams,  2  Duer,  435.  We  apprehend, 
however,  that  they  are  not  sustainable,  and  that  however  clearly  the 
landlord  may  owe  the  tenant  for  improvements  made,  this  debt  will 
act  excuse  the  nonpayment  of  rent,  nor,  under  any  circumstances, 
prevent  the  maintenance  of  a  proceeding  in  unlawful  detainer,  the 
facts  being  otherwise  adequate  to  support  it:  Douglass  v.  Audcrson, 
2S  Kan.  262;  Bresler  v.  Darmstaetter,  57  Mich.  311,  23  N.  W.  825; 
Speers  v.  Flack,  34  Mo.  101,  84  Am.  Dec.  74;  Tallman  v.  Coffin,  4  N.  Y. 
134;  Manigault  v.  Carroll,  1  McCord,  91;  Carmack  v.  Drum,  27  Wash. 
382,  67  Pac.  808;  Fraer  v.  Washington,  125  Fed.  280,  60  C.  C.  A.  194. 
Section  3244  of  the  Code  of  Civil  Procedure  of  New  York  expressly 
allows  the  interposition  of  a  counterclaim  in  summary  proceedings 
to  recover  possession,  but  what  may  be  asserted  as  «  counterclaim  and 
the  relief  which  may  be  granted  upon  it  are  by  no  means  settled  by 
the  few  cases  applying  the  section:  Durant  L.  I.  Co.  v.  East  Biver 
E.  L.  Co.,  15  Daly,  337,  6  N.  Y.  Supp.  659,  17  N.  Y.  Civ.  Pro.  224 ;  Pear- 
son V.  Germond,  83  Hun,  88,  31  N.  Y.  Supp.  318;  Burrcll  v.  Do  Sim,  10 
Misc.  Bep.  745,  31  N.  Y.  Supp.  804;  Wulff  v.  Cilento,  28  Misc.  Rep.  551, 
59  N.  Y.  Supp.  525;  Sage  v.  Crosby,  33  Misc.  Bep.  117,  67  N.  Y. 
Supp.  139;  Jefferson  B.  E.  Co.  v.  Killer,  81  N.  Y.  Supp.  374. 

3.  Waiver. — Of  course,  the  landlord  may  waive  his  right  to  main- 
tain the  proceeding  either  in  express  terms,  or  by  acts  which  are 
inconsistent  with  its  prosecution.  Having  given  a  notice,  he  may 
annul  it  by  telling  the  defendant  that  he  may  continue  in  possession 
under  the  lease:  Tuttle  v.  Bean,  13  Met.  275.  The  waiver  of  a  for- 
feiture may  be  by  parol  and  also  by  conduct  inducing  the  tenant 
to  believe,  and  to  act  upon  the  belief,  that  the  landlord  does  not  intend 
to  enforce  the  forfeiture:  Moses  v.  Loomis,  156  Dl.  392,  47  Am.  St, 
Bep.  194,  40  N.  £.  952.  Any  recognition  of  the  tenancy  as  subsist- 
ing, after  the  right  to  terminate  it  accrues,  by  a  landlord  having 
knowledge  of  such  right,  waivee  the  forfeiture:  Williams  v.  Vander- 
bUt,  145  HI.  238,  36  Am.  St.  Bep.  486,  34  N.  E.  476,  21  L.  B.  A.  489;, 
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note  to  Moses  v.  Loomis,  47  Am.  St.  Rep.  197.  As  to  the  acceptanee 
of  rents,  a  distinction  must  be  kept  in  mind  respecting  those  accruing 
after  the  cause  of  forfeiture  and  those  accruing  subsequentlj.  As 
to  the  former,  the  landlord's  right  to  receive  them  having  been  per- 
fected before  is  not  terminated  thereby,  and  their  subsequent  receipt 
thereby  neither  affirms  the  continuance  ot  the  lease,  nor  an  intent  not 
to  urge  the  forfeiture:  Cleve  ▼.  Mazzoni,  19  Kj.  Law  Bep.  2001,  45 
S.  W.  88;  Carter  P.  Co.  v.  Dennett,  11  S.  Dak.  486,  78  N.  W.  956; 
Carraher  v.  Bell,  7  Wash.  81,  34  Pac.  469;  Byrne  v.  Morrison,  25  App. 
D.  C.  72.  But  when  a  cause  of  forfeiture  is  brought  home  to  the 
knowledge  of  the  landlord,  his  duty  is  not  to  take  any  equivocal  posi- 
tion with  respect  thereto,  and  still  more  not  to  impliedly  afirm  the 
eontinuance  of  the  lease  if  he  wishes  to  enforce  its  forfeiture.  The 
receipt  of  rent  accruing  after  a  kno¥ni  cause  of  forfeiture  is  an  im- 
plied waiver  thereof:  McGlynn  y.  Moore,  25  CaL  384;  Conger  v. 
Duryee,  90  N.  T.  594;  note  to  Moses  v.  Loomis,  47  Am.  St.  Bep.  198; 
but  does  not  preclude  the  landlord  from  asserting  causes  of  forfeiture 
subsequently  accruing:  McGlynn  v.  Moore,  25  CaL  384;  Jones  v. 
Durrer,  96  Cal.  95,  30  Pae.  1027;  Alexander  v.  Hodges,  41  Mich.  691,  3 
N.  W.  187;  Gluck  v.  Elkan,  36  Minn.  80,  30  N.  W.  446.  Any  attempt 
to  collect  rent  by  commencing  an  action  therefor  has  the  same  effect 
as  its  actual  receipt  as  a  waiver  of  pre-existing  causes  of  forfeiture: 
Bich  V.  Bose,  30  Ey.  Law  Bep.  925,  99  8.  W.  953;  Nagel  v.  League, 
70  Mo.  App.  487;  Clark  v.  Jones,  1  Denio,  516,  43  Am.  Dec.  706. 
After  a  landlord  has  parted  with  his  right  of  possession,  as  by  leasing 
to  another,  he  cannot  waive  a  forfeiture:  Guffy  ▼.  Hukill,  34  W.  Va. 
49,  26  Am.  St.  Bep.  901,  11  S.  E.  754,  8  L.  B.  A.  759. 

0.  Acts  of  the  Defendant. — The  defendant  may  show  that  he  lias 
performed  any  covenant  or  done  any  act  the  nonperformance  or  not 
4oing  of  which  is  relied  upon  as  a  cause  of  forfeiture.  If  he  is  pro- 
ceeded against  for  default  in  the  payment  of  rent,  he  may  show 
that  he  paid  or  tendered  the  amount  due  within  the  time  allowed  by 
the  statute:  Dakota  Hot  Springs  Co.  v.  Young,  9  S.  Dak.  577,  70  N.  W. 
842.  Under  some  of  the  statutes,  if  the  landlord  does  not  accept  the 
rent  when  tendered,  it  is  the  duty  of  the  defendant  to  deposit  the 
money  in  court  (Wilcoxen  v.  Hybarger,  1  Ind.  Ter.  138,  38  S.  W. 
•669),  but  unless  the  statute  clearly  affirms  this  rule,  we  apprehend  it 
must  be  sufficient  for  the  tenant  to  tender  the  amount  to  the  landlord 
within  the  time  prescribed  and  to  plead  such  tender  as  the  basis  of 
his  claim  to  be  restored  to  his  rights:  Bien  v.  Bixby,  18  Misc.  Bep.  41 5, 
41  N.  Y.  Supp.  433.  A  tender  after  the  expiration  of  the  time  allowed 
by  law  is  unavailing  (Boussel  v.  Kelly,  41  Cal.  360),  unless,  as  in 
many  of  the  states,  the  statute  allows  payment  at  a  later  date  if 
accompanied  with  the  costs  of  suit:  Johnson  v.  Douglass,  73  Mo.  168. 
If  the  right  of  the  landlord  to  receive  rents  has  passed  to  another,  or 
been  temporarily  suspended,  the  defendant  may  plead  this  in  defense, 
as  that  he  did  not  pay  because  he  had  been  garnished  under  process 
against  the  landlord,  where  the  statute  suspends  the  right  to  recov-er 
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on  a  garnished  demand  until  the  termination  o£  the  garnishment  pro- 
e«eding3:  O'Connor  v.  White,  124  Mich.  22,  82  N.  W.  664. 

The  tenant  msj  also  defend  on  the  ground  that,  after  the  expira- 
tion of  his  term,  he  aurrendered  possession  of  the  property  to  his  land- 
lord, who  accepted  it  and  remained  for  some  days  in  possession,  nor 
if  this  defense  weakened  hj  evidence  tending  to  show  that  the  tenant 
sahseqnentlj  re-entered  upon  the  possession  and  probably  intended  to 
do  M  when  he  quit:  Walla  v.  Preston,  28  Cal.  224. 

«  f.  EcLnitable  Defenaea. — ^The  general  tendency  la  to  declare  that  an 
equitable  defense  cannot  be  urged,  nor  an  equitable  title  asserted, 
against  a  proceeding  in  unlawful  detainer:  Washington  v.  Moore,  84 
Ark.  220,  ante,  p.  29,  105  S.  W.  253;  Gottrell  v.  Moran,  138  Mich.  410, 
101  N.  W.  561;  Norton  ▼.  Beckman,  53  Minn.  456,  55  N.  W.  603; 
Elliott  Y.  Abell,  39  Mo.  App.  846;  Bond  v.  Chapman,  34  Wash.  606, 
76  Pac  97.  Hence  the  defendant  waa  not  allowed  to  present  the 
iMsae  that  the  relation  between  himself  and  the  plaintiff  waa  equitabl/ 
that  of  mortgagor  and  mortgagee  (Cottrell  v.  Moran,  138  Mich.  410, 
101  N.  W.  561),  nor  that  he  waa  holding  posaession  under  a  covenant 
to  purchase:  Washington  v.  Moore,  84  Ark.  220,  ante,  p.  29,  105  8. 
W.  253;  Elliott  ▼.  Abell,  39  Mo.  App.  346;  Bond  v.  Chapman,  34  Waah. 
606,  76  Pae.  97.  We  cannot  aasent  to  thia  view:  Simon  Newman  Co. 
V.  Lassing,  141  Cal.  174,  74  Pac.  761;  Ghray  v.  Maier  &  Zobelein  Brew- 
eiy,  2  Cal.  App.  653,  84  Pac.  280;  Ferguson  v.  Jackaon,  180  Mass.  557, 
62  N.  E.  965;  Turner  v.  Lowe,  66  N.  C.  413;  Forsyth  v.  Bullock,  74 
N.  C.  135;  ante,  subdivision  VI,  a,  3;  especially  when  the  matter 
pleaded,  while  it  may  constitute  a  good  cause  for  proceeding  in  equity, 
also  ahowB  that  the  detention  la  permissive  and  lawful,  as  where  it 
is  to  the  effeet  that  a  eonveyance  to  the  plaintiff,  absolute  in  form, 
was  intended  aa  a  mortgage  and  not  to  interfere  with  defendant 'a 
right  of  posaeasion  (Foreyth  v.  Bullock,  74  N.  0.  135),  or  that  the 
landlord  eovenanted  to  renew  the  leaae  and  the  defendant  accepted 
the  privilege  of  renewal  and  is  holding  under  it:  Ferguson  y.  Jack- 
ion,  180  Maaa.  557,  62  N.  E.  965.  If  the  court  in  which  the  proceeding 
IS  brought  also  has  jurisdiction  in  equity,  the  defendant  may  seek  any 
relief  germane  to  the  proceeding  and  founded  on  the  fraud  of  the 
lessor  (Simon  Newman  Co.  ▼.  Lassing,  141  Cal.  174,  74  Pac.  761), 
and  may  secure  a  reformation  of  the  leaae  where  such  relief  tnust 
properly  follow  from  the  presentation  of  the  same  facts  and  equities 
in  an  independent  suit:  Gray  v.  Maier  &  Zobelein  Brewery,  2  Cal. 
App.  653,  84  Pae.  280.  Equitable  defenses  are  expressly  declared  to 
be  permissible  under  the  Code  of  Civil  Procedure  of  New  York: 
Woods  V.  Garcewich,  67  App.  Div.  53,  73  N.  Y.  Supp.  472;  Schlaich  v. 
Blum,  42  Misc.  Bep.  225,  85  N.  Y.  Supp.  335;  and  in  those  states  where 
not  allowed  may  be  made  the  grounds  for  independent  suits  in  equity 
and  the  iasaing  of  injunction  to  protect  the  tenant's  possession:  Cyc., 
^1435. 

Am.  St.  Bep.,  YoL  ISO— 6 
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g.  Limitations  and  Prescription. — Many  of  the  fltatntee  conf eniss 
the  right  to  maintain  proceedings  in  unlawful  detainer  also  limit  the 
right  to  proceedings  instituted  at  a  time  much  less  than  that  re- 
quired to  bar  the  plaintiff's  title  hj  prescription.  Perhaps  the  most 
extreme  of  these  statutes  is  that  of  Iowa,  making  the  possession  of 
the  property  with  the  knowledge  of  the  landlord  for  thirty  days  after 
the  cause  of  action  accrues  a  bar  to  any  proceeding  subsequently  com- 
menced: Heiple  v.  Beinhart,  100  Iowa,  525,  69  N.  W.  871;  McClelland 
V.  Wiggins,  109  Iowa,  673,  81  N.  W.  156.  In  California,  the  defendant^ 
may  show  that  "he  or  his  ancestors  or  those  whose  interest  in  the 
premises  he  claims,  have  been  in  the  quiet  possession  thereof  for  the 
space  of  one  whole  year,  together  next  before  the  commencement  of 
the  proceedings,  and  that  his  interest  therein  is  not  ended  or  deter- 
mined," and  such  showing  is  a  bar  to  the  proceedings:  Cal.  Code 
Civ.  Proc,  sec.  1172.  The  period  of  limitations  in  Kansas  is  two 
years  (Townsdin  v.  Townsdin,  5  Kan.  App.  336,  48  Pac.  601) ;  in  Minn- 
esota, three  years  (Bro¥ni  y.  Brackett,  26  Minn.  292,  3  N.  W.  705; 
Alworth  Y.  Gordon,  81  Minn.  445,  84  N.  W.  454).  The  statute  cannot 
operate  before  the  cause  of  action  accrues  (Clark  v.  Tukey  lu  Co. 
(Neb.),  106  N.  W.  328),  nor  while  the  possession  is  permisaiTe: 
Donahoe  ▼.  Mitchem,  13  Okla.  383,  74  Pac.  903.  In  Georgia  the  pro- 
ceeding may  be  maintained  as  long  as  the  relation  of  landlord  and 
tenant  continues:  Willis  v.  Harrell,  118  Ga.  906,  45  S.  E.  794.  The 
tenant  may,  in  exceptional  circumstances,  acquire  title  by  prescrip- 
tion (note  to  Davis  ▼.  Williams,  89  Am.  St.  Bep.  90-92),  and  where 
such  has  been  the  case  he  may  doubtless  resist  with  success  any  pro- 
ceeding in  unlawful  detainer,  for  his  defense  implies  that  he  does 
not  hold  as  a  tenant,  and  further,  that  he  ceased  to  hold  so  long  ago 
and  under  such  circumstances  that  his  landlord  had  notice  of  the 
termination  of  the  tenancy  and  of  the  subsequent  adverse  holding 
maintained  for  the  time  requisite  to  devest  the  title  by  prescription. 

Vn.    Bedemption,  or  Belief  from  the  Jndgment. 

In  several  statee  statutes  have  been  enacted  whose  purpose  is,  on 
terms  deemed  equitable,  to  relieve  a  tenant  from  the  loss  of  his 
estate.  Thus  in  California  the  court  may,  within  five  days  after  the 
entry  of  judgment,  permit  any  party  interested  to  pay  the  rent,  dam- 
ages and  costs,  and  thereafter  satisfy  the  judgment  and  restore  the 
tenant  to  his  estate  (Cal.  Code  Civ.  Proc,  sec.  1174),  and  "the  court 
may  relieve  a  tenant  against  the  forfeiture  of  a  lease,  and  restore 
him  to  his  former  estate,  in  case  of  hardship,  where  the  application 
for  such  relief  is  made  within  thirty  days  after  the  forfeiture  is 

declared  by  the  judgment  of  the  court In  no  case  shall  the 

application  be  granted  except  on  condition  that  full  payment  of  renx 
due,  or  full  performance  of  conditions  or  covenants  stipulated,  so  far 
as  the  same  is  practicable,  is  made":  Cal.  Code  Civ.  Proc,  see.  1179; 
8chnittger  r.  Boee,  139  Cal.  656,  73  Pac.  449.    In  Minnesota  at  any 
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time  before  the  expiration  of  six  months  after  possession  obtained 
bj  the  plaintiff,  the  lessee  or  his  successor  in  interest,  as  to  the  whole 
or  part  of  the  property,  may  pay  the  plaintiff  the  amount  of  rent 
then  in  arrear,  with  interest  and  the  costs  of  the  action,  and  perform 
the  other  eovenants  on  the  part  of  the  lessee,  and  be  then  restored 
to  possession  and  hold  the  property  according  to  the  terms  of  the 
original  lease:  Waeholz  ▼.  Griesgraber,  70  Minn.  220,  73  N.  W.  7. 
The  provisiona  of  the  code  of  New  York  on  the  subject  are  quite 
'  elaborate  and  detailed.  They  in  the  first  place  provide  a  proceeding 
to  stay  any  warrant  on  the  judgment  and  also  for  staying  an  execu- 
tion for  costSy  by  paying  at  any  time  before  the  warrant  issues  the 
rent  and  other  sums  due  or  giving  an  undertaking  for  such  payment 
within  ten  days:  Code  Civ.  Proe.  2254,  construed  in  Witty  v.  Acton, 
58  Hun,  552,  12  N.  Y.  Supp.  757;  Bien  v.  Bixby,  18  Misc.  Bep.  415, 
41  K.  Y.  Supp.  433,  22  Misc.  Bep.  126,  48  N.  Y.  Supp.  810;  PurseU 
v.  New  York  Ix  I,  Co.,  42  N.  Y.  Supp.  383;  Plewwellin  ▼.  Lent,  91 
Appi  Div.  430,  86  K.  Y.  Supp.  919.  If  the  judgment  has  been  entered 
because  the  lessee  has  taken  the  benefit  of  an  insolvent  act,  or  been 
adjudged  a  bankrupt,  he  may  effect  a  stay  by  paying  the  costs  of 
the  special  proceeding  and  giving  an  undertaking  in  a  sum  and  with 
sureties  approved  by  the  judge,  that  he  will  pay  the  rent  as  it  has 
become  or  will  thereafter  become  due.  If  the  unexpired  term  of  the 
lease  exceeds  five  year9  when  the  warrant  is  issued,  the  lessee,  his 
executor,  administrator  or  assignee  majr,  within  one  year  after  the 
execution  of  the  warrant,  pay  the  landlord  or  his  successor  in  interest 
all  the  rent  in  arrear,  with  interest  and  costs  and  charges,  and  there- 
Dpon  the  person  making  or  tendering  payment  becomes  entitled  to 
the  possession  of  the  demised  premises  under  the  lease,  and  may  holct 
and  enjoy  them  subject  to  its  texms:  N.  Y.  Code  Civ.  Proc,  sec.  2256.. 
Other  sections  extend  the  remedy  existing  in  favor  of  the  lessee  ta 
his  judgment  creditors  or  mortgagees,  and  specify  the  steps  they  must. 
take  to  obtain  the  right  given:  N,  Y,  Code  Civ.  Proc,  sees.  225Q-. 
2260. 


NEFP  V.  ELDER. 

[84  Ark.  277,  105  S.  W.  260.] 

IXTDIOIAL  BALR,  Mistake  In  Notice  of.— The  naming  of  the 
date  of  sale  in  the  notice  thereof  as  June  1,  1093,  instead  of  1903,  is 
a  trivial  irregularity  which  could  mislead  no  one,  and  is  cured  by  the 
confirmation  of  the  sale.     (p.  70.)  . 

LIS  PENDENS. — Parties  Wbo,  After  the  Commencement  of  the 
Snil^  acquire  title  to  real  property,  are  charged  with  notice  of  such 
commencement,     (p.  71.) 

US  PENDENS — Pi^or  Purchasers  and  Assignees. — ^A  mort- 
gagee and  bis  assignees  are  not  affected  by  a  suit  brought  after  the 
execution  of  the  mortgnge  to  which  they  are  not  parties,     (p.  71.) 
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MOBTQAaE,  Biglits  of  Assignee. — If  a  mortgage  is  enforce- 
able by  the  original  mortgagee,  his  assignees  are  protected,  though, 
before  the  assignment  to  them,  suit  was  pending  involving  the  right 
to  enforce  the  mortgage,     (p.  71.) 

A  VENDOB'S  LIEK  not  Expressed  in  the  Conyeyanoe  is  not 

enforceable  against  subsequent  purchasers  without  notice,     (p.  71.) 

SUBBOGATION  to  the  Bights  of  a  Mortgagee. — ^A  purchaser 
of  real  property  whose  mone^  is  used  to  discharge  a  valid  lien  thereon 
is,  upon  the  failure  of  his  title,  subrogated  to  the  lien  so  dischargedu 
(p.  71.) 

MEBQEB. — ^The  Doctrine  of  the  Metger  of  the  Mortgage  Lien 
with  the  Legal  Title,  when  they  are  united  in  the  same  person,  does 
not  apply  where  the  principles  of  equity  require  that  the  lien  and 
title  be  treated  as  separate,     (p.  72.) 

EQIHTY  PBACTIOE— Exhibits,  Effect  of.— Written  exhibits 
attached  to  a  bill  in  equity  are  presumed  to  have  been  introduced  in 
evidence,     (p.  72.) 

EVIDENCE— -Admission  of  Without  Objection. — ^Though  the 
method  employed  of  proving  the  existence  of  a  mortgage  is  not  proper, 
yet  if  no  objection  is  made  to  it,  the  competency  of  the  evidence  can- 
not be  questioned  on  appeal,     (p.  73.) 

TENANTS  IN  COMMON— Notice  to  One  of  Several.— When 
persons  are  jointly  pursuing  a  common  purpose  of  acquiring  title  to 
land  by  purchase  as  tenants  in  common,  notice  to  one  concerning  the 
condition  of  the  title  is  notice  to  all.     (p.  73.) 

LIMITATION  OF  ACTIONS— Subrogation. — ^When  one  becomes 
entitled  to  be  subrogated  to  a  mortgage,  his  suit  to  enforce  the  right 
of  subrogation  need  not  be  brought  within  the  time  originally  allow- 
able to  foreclose  a  mortgage.  A  person  entitled  to  subrogation  may 
bring  his  suit  within  a  reasonable  time  after  notice  of  the  defect  in  his 
title,  though  the  time  within  which  the  original  mortgagee  might  have 
maintained  such  suit  to  foreclose  his  mortgage  has  passed,    (pp.  73, 74.) 

C.  E.  Elmore,  P.  H.  Crenshaw  and  Campbell  &  Stevenson, 
for  the  appellant. 

Sam  H.  Davidson  and  B.  B.  Maxey,  for  the  appellees. 

*''*  McCULLOCH,  J.  This  is  an  appeal  from  a  decree  of 
the  Fulton  chancery  court,  dismissing  for  want  of  equity 
the  complaint  of  J.  T.  Neff  filed  against  B.  P.  Elder,  J.  E. 
Ford  and  H.  H.  Simon.  The  prayer  of  the  complaint  is 
to  set  aside  a  certain  conveyance  to  the  defendants  by  a 
commissioner  in  chancery  or  to  have  the  plaintiff  subro- 
gated to  the  lien  of  a  mortgage  on  the  real  estate  in  con- 
troversy, which  mortgage  the  plaintiff  alleges  that  he  paid 
off. 

On  October  4,  1898,  G.  W.  Lane  and  wife,  being  the  own- 
ers of  certain  lots  in  the  town  of  Mammoth  Spring,  Arkansas 
(the  lots  in  controversy  being  of  the  number),  conveyed  the 
same  to  one  Frank  Curtis  by  warranty  deed  reciting  a  cash 
consideration    of    one    thousand    dollars    paid.      The    evi- 
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dence  shows  that  the  real  consideration  for  the  conveyance 
was  a  conveyance  by  Curtis  to  Lane  and  his  wife  of  certain 
lands  in  Illinois  owned  by  Curtis. 

On  July  13,  1899,  Curtis  and  his  wife  executed  to  one  A. 
L.  Pixley  a  mortgage  on  the  lots  in  controversy  to  secure 
the  payment  of  a  note  for  the  sum  of  eight  hundred  and 
ten  dollars  and  thirty-four  cents  due  and  payable  on  Oc- 
tober 13  1899,  with  interest.  This  mortgage  was  duly  ac- 
knowledged, and  was  filed  for  record  the  day  succeeding  its 
execution.  The  note  secured  by  the  mortgage  was  assigned, 
so  the  complaint  alleges,  by  the  mortgagee,  A.  L.  Pixley,  to 
one  A.  J.  Robinson  who  in  turn  assigned  it,  as  collateral  se- 
curity, to  defendant  Simons. 

On  February  9,  1900,  Curtis  and  wife  executed  to  said 
Bobinson  a  deed  conveying  to  the  latter  their  equity  or  re- 
demption in  the  lots  in  controversy;  and  on  September  13, 
1901,  Robinson  conveyed  the  lots  to  plaintiff,  J.  T.  Neff,  for 
a  consideration  ^'^  of  two  thousand  dollars  paid  at  the  time.* 
Bobinson  informed  Neff  at  the  time  of  the  negotiation  ior 
the  conveyance  that  he  held  the  Pixley  mortgage  on  the  lots 
for  eight  hundred  and  ten  dollars  and  thirty-four  cents,  and 
would  satisfy  the  same  out  of  the  money  paid  him  for  the 
lots,  which  he  subsequently  did  and  sent  the  note  and  mort- 
gage to  Neff  marked  satisfied.  He  also  indorsed  satisfac- 
tion on  the  record  of  the  mortgage.  The  mortgage  was  at 
that  time  held  by  a  bank  as  collateral  security.  Possession 
was  taken  by  Neff  pursuant  to  his  deed  of  conveyance. 

On  August  7,  1899,  Lane  and  wife  commenced  suit  in  the 
ehancery  court  of  Fulton  county  against  Curtis  and  wife  to 
recover  the  amount  of  two  hundred  and  twenty-four  dollars 
and  nineteen  cents  and  interest  thereon  alleged  to  have  been 
paid  by  those  plaintiffs  (Lane  and  wife)  in  discharging  a 
certain  lien  for  taxes  and  other  things  on  the  Illinois  prop- 
erty conveyed  by  them  to  Curtis*  They  alleged  in  their  com- 
plaint that  Curtis  had  agreed,  as  a  part  of  the  consideration 
of  the  conveyance  from  Lane  and  wife  to  him  of  the  Ar- 
kansas property,  to  discharge  these  liens  on  the  Illinois 
property,  and  they  asserted  a  vendor's  lien  on  the  Arkansas 
property  as  a  part  of  such  consideration. 

Neither  the  mortgagee,  nor  the  assignee  of  the  mortgage 
debt,  nor  the  subsequent  purchaser  Bobinson,  nor  Neff,  were 
made  parties  to  that  suit.  A  decree  was  duly  rendered  in 
that  suit  at  the  February  term^  1903,  in  favor  of  the  plain- 
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tiffs  tlierein,  Lane  and  his  wife,  against  Curtis  for  recovery 
of  three  hundred  and  twenty-six  dollars  and  a  lien  was  de- 
clared on  the  real  estate  described  in  the  conveyance  from 
Lane  to  Curtis,  and  the  commissioner  of  the  court  was  or- 
dered to  make  sale  thereof  to  satisfy  the  decree. 

The  two  lots  in  controversy  were  sold  by  the  commissioner 
at  public  outcry  to  defendants,  Elder,  Ford  and  Simons,  on 
^fay  7,  1903,  for  the  sum  of  three  hundred  and  twenty-eight 
dollars,  and  at  the  next  term  of  the  court  the  sale  was  con- 
firmed. They  subsequently  took  possession  of  the  property 
from  Neflf's  tenant,  he  being  absent  from  the  state. 

The  complaint  alleges  that  the  sale  by  the  commissioner 
was  irregular  and  void  on  account  of  an  irregularity  in  the 
advertisement,  and  that  the  defendants  conspired  together 
to  purchase  the  property  at  the  reduced  price  of  three  hun- 
dred and  twenty-eight  dollars,  when  it  was  worth  three 
•.thousand  dollars. 

Defendants  Elder  and  Ford  filed  their  joint  answer,  deny- 
ing **•  all  the  allegations  of  the  complaint ;  and  defendant 
Simons  filed  a  separate  answer,  disclaiming  any  interest  in 
the  subject  matter  of  the  litigation  and  alleging  that  he  had 
conveyed  his  interest  in  the  lots  to  his  codefendants.  Elder 
and  Ford. 

The  plaintiff  at  a  subsequent  term  presented  his  petition 
to  be  allowed  to  file  a  bill  of  review  against  the  decree  of  the 
court  in  the  Lane  suit  confirming  the  sale  to  defendants,  and 
the  court  refused  to  allow  the  bill  of  review  to  be  filed.  The 
bill  of  review  set  forth  in  attack  upon  the  commissioner's 
sale  the  same  matter  as  that  alleged  in  the  main  action. 

'^^  1.  The  chancellor  was  right  in  refusing  to  allow  the 
bill  of  review  to  be  filed  or  to  decree  a  cancellation  of  the 
sale  to  appellees.  Elder,  Ford  and  Simons.  No  grounds  were 
shown  for  such  relief.  The  only  irregularity  shown  in  the 
sale  was  a  mistake  in  the  commissioner's  advertisement  of 
sale  wherein  the  date  was  given  as  June  1,  1093,  instead  of 
1903.  This  was  a  trivial  irregularity  in  the  notice,  and  no 
one  could  have  been  misled  by  the  mistake.  ***  It  was 
cured  by  the  confirmation  of  the  court.  No  proof  was  ad- 
duced tending  to  show  collusion  between  the  purchasers  at 
the  sale  to  stifle  competition. 

The  suit  was  conmienced  by  Lane  and  wife  before  the 
alienation  of  the  property  by  Curtis  (except  his  mortgage 
to  Pixley,  which  will  be  hereafter  discussed  in  this  opinion) , 
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and  subsequent  purchasers  from  him  were  charged  with  the 
notice  of  the  pendency  of  the  suit. 

2.  Is  the  appellant  Neff  entitled  to  subrogation  to  the 
lien  of  the  Curtis  mortgage?  This  mortgage  was  executed 
prior  to  the  commencement  of  the  Lane  suit  against  Curtis, 
and  neither  the  mortgagee,  Pixley,  nor  the  assignee  thereof, 
was  chargeable  with  notice  of  the  pendency  of  that  suit. 
The  mortgage  being  good  as  to  Pixley,  his  assignees  are  pro- 
tectedy  even  though  the  suit  was  pending  at  the  time  of  the 
several  transfers  of  the  debt  and  mortgage. 

The  alleged  vendor's  lien  of  Lane  and  wife  which  was  not 
expressed  in  the  face  of  their  deed,  if  it  can  be  held  that 
they  had  lien  at  all,  even  against  the  grantor  Curtis,  was 
not  available  against  subsequent  purchasers  without  actual 
notice :  Scott  v.  Orbison,  21  Ark.  202 ;  Holman  v.  Patterson 's 
Heirs,  29  Ark.  357. 

The  evidence  shows  that  appellant  purchased  this  prop- 
erty from  Robinson,  and  paid  the  price  of  two  thousand  dol- 
lars for  it  without  any  notice  of  the  pendency  of  the  Lane 
suit,  or  of  the  assertion  by  the  Lanes  of  any  lien  on  the  land. 
It  was  agreed  between  appellant  and  Robinson  that  the  Cur- 
tis mortgage  should  be  satisfied  out  of  the  purchase  price 
paid  by  appellant.  This  was  done,  and  the  mortgage  and 
note  were  delivered  to  appellant.  The  mortgage  was  then  a 
valid  and  subsisting  lien  in  the  bank,  which  held  it  as  col- 
lateral security  by  assignment  either  from  Simons  or  Robin- 
son, and  appellant's  money  was  used  in  discharging  the  lien. 
He  is,  we  think,  entitled  to  be  subrogated  to  the  mortgage 
lien:  2  Story's  Equity  Jurisprudence,  sec.  1237;  Sheldon  on 
Subrogation,  sec.  30;  ChaflPe  v.  Oliver,  39  Ark.  531;  Gold- 
smith V.  Stewart,  45  Ark.  149 ;  Neel  v.  Carson,  47  Ark.  421, 
2  S.  W.  107 ;  Meher  v.  Cole,  50  Ark.  361,  7  Am.  St.  Rep.  101 , 
7  S.  W.  451;  Wyman  v.  Johnson,  68  Ark.  369,  59  S.  W.  250 ; 
Union  Mort.  B.  &  T.  Co.  v.  Peters,  72  Miss.  1058,  18  South, 
497,30L.  R.  A.  829. 

One  of  the  earliest  applications  of  the  principle  in  this 
coimtry  was  made  by  Judge  Story  in  the  case  of  Bright  v. 
Boyd,  «8»  1  Story,  478,  Fed.  Cas.  No.  1875,  and  the  language 
of  that  learned  judge  is  peculiarly  applicable  here.  ''There 
is,"  he  said,  ''still  another  broad  principle  of  the  Roman  law 
which  is  applicable  to  the  present  case.  It  is  that  where  a 
bona  fide  possessor  or  purchaser  of  real  estate  pays  money 
to  discharge  any  existing  encumbrance  or  charge  upon  the 
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estate,  having  no  notice  of  any  infirmity  in  his  title,  he  is 
entitled  to  be  repaid  the  amount  of  such  payment  by  the 
true  owner  seeking  to  recover  the  estate  from  him." 

Applications  of  this  doctrine  bearing  close  analogy  to  the 
facts  of  the  present  case  are  found  in  Chaffe  v.  Oliver,  39 
Ark.  531,  and  Wyman  v.  Johnson,  68  Ark.  369,  59  S.  W.  250, 
where  lenders  of  money  on  defective  mortgages  for  the  pur- 
pose of  discharging  prior  valid  mortgages  upon  the  prop- 
erty, for  which  purpose  the  money  was  used,  were  held  to 
be  entitled  to  subrogation  to  the  right  of  the  prior  mort- 
gagees. In  one  of  those  cases  the  last  mortgage  was  defective 
by  .reason  of  an  informal  certificate  to  the  wife's  acknowl- 
edgment, and  in  the  other  case  the  mortgagors  had  no  title 
to  the  premises  nor  authority  to  execute  the  mortgage. 

The  doctrine  of  merger  of  the  mortgage  lien  with  the  legal 
title  when  they  are  united  in  the  same  person  has  no  applica- 
tion in  a  case  of  this  kind  when  the  principles  of  equity  de- 
mand that  they  be  treated  as  separate :  Cohn  v.  Hoffman,  45 
Ark.  376 ;  Bemis  v.  First  Nat.  Bank,  63  Ark.  625,  40  S.  W. 
127 ;  Smith  v.  Roberts,  91  N.  Y.  470. 

''It  is  a  general  rule  that  the  mortgagee's  acquisition  of 
the  equity  of  redemption  does  not  merge  his  legal  estate  as 
mortgagee,  so  as  to  prevent  his  setting  up  his  mortgage  to 
defeat  an  intermediate  title,  unless  such  appears  to  have  been 
the  intention  of  the  parties  and  justice  requires  it ;  and  such 
intention  will  not  be  presumed  where  the  mortgagee's  inter- 
est requires  that  the  mortgage  should  remain  in  force":  1 
Jones  on  Mortgages,  sec.  870. 

Learned  counsel  for  the  appellees  contend  that  there  is  no 
evidence  in  the  record  of  the  existence  of  the  mortgage  or 
the  terms  thereof,  but  in  this  they  are  mistaken.  A  copy  of 
the  mortgage  was  exhibited  with  the  complaint  and  referred 
to  therein.  The  decree  does  not  recite  that  it  was  read  in 
evidence,  but  as  it  was  exhibited  with  the  complaint  the 
chancellor  is  presumed  to  have  considered  it  with  the  com- 
plaint. While  written  ***  instruments  exhibited  with  the 
complaint  in  cases  at  law  are  not  presumed  to  have  been  in- 
troduced in  evidence,  a  different  rule  prevails  in  equity 
cases  where  the  whole  record  is  before  the  chancellor.  The 
plaintiff  testified  concerning  the  existence  of  the  mortgage, 
and  in  his  deposition  referred  to  the  copy  exhibited  with  hia 
complaint.  Witness  Robinson,  whose  deposition  was  intro- 
duced by  the  defendants,  also  testified  concerning  the  rnort^ 
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gage,  and  stated  that  he  indorsed  satisfaction  thereon  and 
delivered  it  to  the  plaintiff.  This  method  of  proving  the  ex- 
istence of  the  mortgage  was  not  proper,  but  no  objection  was 
raised  to  it  at  the  time,  and  it  is  too  late  now  to  question  the 
competency  of  the  evidence. 

Connsel  also  contend  that  plaintiff  is  not  entitled  to  subro- 
gation because  satisfaction  of  the  mortgage  was  indorsed  on 
the  record  before  the  purchase  by  the  defendant  at  the  com- 
missioner's sale.  The  defendants  had  notice  of  the  facts  con- 
cerning the  purchase  by  plaintiff,  and  cannot  claim  inno- 
cence of  knowledge  concerning  the  plaintiff's  rights.  The 
plaintiff  testified  that  at  the  time  of  his  purchase  he  talked 
to  Simons,  one  of  the  defendants,  concerning  it,  and  that  the 
latter  knew  of  the  existence  of  the  mortgage,  and  claimed 
to  be  the  holder  of  it.  He  must  have  known  that  plaintiff's 
money,  paid  to  Robinson,  was  used  in  discharging  the  mort- 
gage debt.  The  knowledge  of  Simon  is  chargeable  to  his  co- 
purchasers.  It  is  unnecessary  to  say  whether,  ordinarily, 
the  notice  to  one  tenant  in  common  is  notice  to  all;  but 
when  persons  are  jointly  pursuing  the  common  purpose  of 
acquiring  title  to  land  by  purchase  as  tenants  in  common, 
notice  to  one  concerning  the  condition  of  the  title  is  notice 
to  all:    Steele  v.  Robertson,  75  Ark.  228,  87  S.  W.  117. 

3.  The  only  question  remaining  to  be  determined,  is 
whether  or  not  appellant's  rights  are  barred  by  the  statute 
of  limitation,  which  is  pleaded  by  the  defendants.  The  note 
secured  by  the  mortgage  fell  due  on  October  13,  1899,  and 
the  amended  complaint  praying  for  subrogation  under  the 
mortgage  was  filed  on  April  5,  1905,  more  than  five  years 
thereafter. 

The  statute  provides  that  *'in  suits  to  foreclose  or  enforce 
mortgages  or  deeds  of  trust  it  shall  be  sufficient  defense  that 
*^  they  have  not  been  brought  within  the  period  of  limi- 
tation prescribed  by  law  for  a  suit  on  the  debt  or  liability  for 
the  security  of  which  they  were  given":  Kirby's  Digest,  sec. 
5399. 

This  statute  does  not  apply  to  a  suit  of  this  kind  brought 
to  enforec  the  right  of  subrogation  under  the  mortgage, 
when  the  mortgage  debt  wasnot  barred  at  the  time  the  pay- 
ment which  is  the  basis  of  the  claim  of  subrogation  was 
made.  Under  such  circumstances  the  person  entitled  to  sub- 
rogation may  bring  his  action  within  a  reasonable  time  after 
notice  of  the  defect  in  his  title.    The  situation  of.  one  en- 
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titled,  Tinder  those  circumstances,  to  subrogation  may  be 
likened  to  that  of  one  who  has  suffered  a  wrong  by  fraud, 
the  enforcement  of  whose  rights  would,  but  for  the  fraud, 
have  been  barred  by  limitation.  Under  such  circumstances 
the  enforcement  of  the  right  must  be  brought  within  a 
reasonable  time  after  the  discovery  of  the  fraud. 

The  decree  is  reversed  and  the  cause  remanded,  with  di- 
rections to  enter  a  decree  in  favor  of  the  plaintiff  declaring 
a  lien  on  the  lots  in  controversy  for  the  amount  paid  in  dis- 
charge of  the  mortgage  executed  by  Curtis  and  wife  to  Pix- 
ley. 


TTie  Doctrine  of  Subrogation  is  the  snbjeet  of  a  note  to  AmericAii 
Bonding  Co.  ▼.  National  etc.  Bank,  99  Am.  St.  Bep.  474. 

The  Law  of  Lis  Pendens  is  the  subject  of  a  note  to  Stout  v.  Pliillipi 
Mfg.  etc  Co.,  56  Am.  St.  Bep.  8^3. 


ST.  LOUIS,  IRON  MOUNTAIN  AND  SOUTHERN  RAIL- 

WAY  COMPANY  v.   DUPREB. 

[84  Ark.  377,  105  S.  W.  878.] 

ICASTEB  AKD  8EBVANT — ^Fellow-servants,  Who  are  not.— 

An  inspector  of  railway  cars  and  an  engine  foreman,  in  charge  of  an 
engine,  switching,  making  up,  and  breaking  up  trains,  are  not  fellow- 
servants,  where  they  are  working  in  different  departments  of  the 
service  and  not  together  for  a  common  purpose,     (p.  75.) 

MASTEB  AND  SERVANT— NegUgence  in  Violating  a  Bnle.-— 
If  the  master  promulgates  a  rule  for  the  safety  of  his  servants,  and 
one  of  them  is  injured  while  violating  that  rule  and  on  account  of  its 
violation,  he  is  guilty  of  contributory  negligence  as  a  matter  of  law. 
(p.  76.) 

MASTEB  AND  8EBVANT— Bules,  Habit  of  Violating.— If  a 
rule  promulgated  by  a  master  for  the  safety  of  his  servants  is  habitu- 
ally violated,  and  this  violation  is  known  to  and  acquiesced  in  bj 
him,  evidence  of  such  violation  is  admis&ible  to  repel  the  inference 
which  would  otherwise  be  drawn  that  the  violation  amounted  to  con- 
tributory negligence  by  the  person  injured  thereby,     (p.  76.) 

MASTEB  AND  SEBVANT— Liability  to  Person  Injured  When 
not  Known  to  be  in  Place  of  Dangef. — ^A  master  is  not  answerable  to 
a  servant  injured  because  he  placed  himself  in  a  position  of  danger, 
when  such  injury  is  due  to  the  act  of  another  servant,  who,  on  his 
part,  did  not  know  that  the  one  injured  was  in  such  place  of  danger, 
or  that  it  was  a  part  of  his  duty  to  be  there,     (pp.  76,  77.) 

APPEAL  AND  EBBOBr—Jury  Trial.— If  the  court  gives  only 
general  instructions  when  special  should  also  have  been  given,  this 
IB  not  a  ground  for  reversal  at  the  instance  of  a  party,  who  did  not 
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object  to  the  action  of  the  court  when  taken,  nor  make  a  request  for 
additional  instrnctionB.     (p.  77.) 

APPEAL  AND  EBBOS — ^Partly  Incompetent  Answers  to  Ques- 
tions.— ^If  the  answer  of  a  witness  to  a  proper  question  is  partly  in- 
competent and  partly  competent,  it  does  not  require  a  reversal,  unless 
the  iDf  ompetent  matter  is  prejudicial  and  was  duly  objected  to.  (pp. 
77,  78.) 

T.  M.  Mehaffy  and  J.  E.  Williams,  for  the  appellant. 
W.  A.  Cunningham  and  Jones  &  Hamiter,  for  the  appellee. 

■^  IIILiL,  C.  J.  In  brief,  the  case  was  this :  Dupree  was 
a  car  inspector,  engaged  in  inspecting  cars  of  the  railroad 
company  at  Iloxie.  Arthur  was  an  engine  foreman  in  charge 
of  the  engine,  switching,  making  up  and  breaking  up  trains 
in  the  Hoxie  yards.  He  and  JDupree  *''*  were  in  different 
departments  of  service,  and  were  not  working  together  for 
a  common  purpose,  and  were  therefore  not  fellow-servants, 
within  the  meaning  of  sections  6658-6660  of  Kirby's  Digest. 
There  were  two  kinds  of  inspection  for  cars,  one  called  in- 
termediate inspection,  which  was  a  general  inspection  with- 
out going  into  particular  defects,  and  another  called  the  in- 
terchange inspection.  There  was  no  interchange  inspection 
in  the  Hoxie  yards,  and  the  inspections  of  Dupree  were  in- 
termediate. 

There  is  a  conflict  in  the  evidence  as  to  the  duties  of  the  in- 
spector in  making  an  intermediate  inspection.  Dupree  says 
that  it  was  often  necessary,  in  order  to  properly  make  it,  to 
place  his  body  under  the  cars;  while  others  say  that  such 
action  was  not  necessary  for  such  inspection. 

There  was  a  rule  of  the  company  requiring  inspectors  to 
place  in  the  daytime  blue  flags,  and  in  the  night-lime  blue 
lights,  at  either  end  of  the  cars  being  inspected,  and  only 
the  person  placing  the  signals  was  authorized  to  take  them 
up.  These  signals  were  to  protect  the  cars  during  inspection 
from  movement.  There  is  testimony  tending  to  show  that 
this  rule  was  habitually  disregarded,  and  its  habitual  disre- 
gard known  to  the  foreman  in  charge  of  Dupree 's  depart- 
ment; and,  on  the  other  hand,  there  is  evidence  that  it  was 
the  proper  way  to  protect  the  car  during  inspection. 

About  9  o'clock,  a  dark  rainy  night,  Dupree  and  his  fel- 
low inspector,  Cooper,  went  to  their  duties  of  inspecting  cars. 
According  to  Dupree 's  testimony,  Arthur  passed  them  with 
his  switch-engine  and  some  cars,  and  was  notified  that  they 
were  engaged  in  inspecting  certain  cars,  and  Arthur  told 
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them  that  he  was  going  to  Hoxie  crossing  to  do  some  work 
there.  This  trip  and  work  would  have  required  his  absence 
for  twenty  or  twenty-five  minutes.  Within  five  or  ten  min- 
utes after  he  left,  while  Dupree  was  under  a  bad-order  car, 
inspecting  the  same  with  his  torch,  the  car  was  struck  by 
Arthur's  switch-engine,  causing  Dupree  the  loss  of  an  arm 
and  a  serious  injury  to  his  leg.  A  different  version  of  the 
occurrence  was  given  by  Arthur. 

The  case  was  largely  tried  upon  the  question  of  whether 
or  not  the  rule  requiring  the  blue  signals  had  been  abro- 
gated; *®®  and  the  chief  contention  here  is  that  there  was 
error  in  certain  modifications  of  instructions  requested  by 
the  defendant  which  told  the  jury  that  Dupree  assumed  all 
the  risks  and  hazards  incident  to  his  duties  as  car  inspector; 
and  if  he  failed  to  comply  with  the  rule,  and  was  injured 
while  failing  to  comply  with  it,  such  injury  was  one  of  the 
assumed  risks  of  his  employment,  for  which  he  could  not  re- 
cover, and  that  he  would  be  guilty  of  contributory  negli- 
gence in  undertaking  to  do  this  work  without  obeying  the 
rule ;  which  were  modified  by  the  court  by  stating  that  such 
was  the  law  unless  said  rule  was  abrogated.  The  jury  was 
instructed  that  the  burden  of  showing  the  abrogation  of  the 
rule  was  upon  the  plaintiff,  and  correctly  instructed  what 
was  necessary  in  order  to  show  that  the  rule  was  abrogated. 
Where  a  master  promulgates  a  rule  for  the  safety  of  his  ser- 
vants, and  a  servant  is  injured  while  in  violation  of  that 
rule  and  on  account  of  the  violation  thereof,  then  the  court 
will  declare  him,  as  a  matter  of  law,  guilty  of  contributory 
negligence:  St.  Louis  etc.  Ey.  Co.  v.  Caraway,  77  Ark.  405, 
91  S.  W.  749,  and  authorities  cited.  But  where  such  rule  is 
habitually  violated,  and  such  violation  is  known  to  or  ac- 
quiesced in  by  the  master,  so  that  it  amounts  to  an  abandon- 
ment of  the  rule,  then  evidence  of  such  habitual  violation  is 
admissible  for  the  purpose  of  repelling  the  inference  which 
would  otherwise  be  drawn  from  the  existence  of  the  rule  it- 
self:  St.  Louis  etc.  Ry.  Co.  v.  Caraway,  77  Ark.  405,  91  S. 
W.  749. 

The  question  of  the  existence  or  abrogation  of  the  rule  was 
properly  submitted  to  the  jury;  and  there  is  sufficient  evi- 
dence to  sustain  a  finding  either  way  on  that  issue. 

But  the  real  question  of  the  case  was  not  so  much  the  ex- 
istence or  abrogation  of  that  rule  as  it  was  the  negligence  of 
Arthur  in  hitting  the  cars  while  Dupree  was  inspecting  them, 
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and  the  contributory  negligence  of  Dnpree  in  the  manner  in 
which  he  inspected  the  cars  and  in  inspecting  them  without 
taking  proper  precautions  for  his  safety  while  so  engaged. 
If  it  was  not  a  part  of  Dupree's  duty  to  be  under  the  car,  or 
in  other  position  of  danger,  while  inspecting  a  car,  then  it 
would  not  be  negligence  to  move  the  car  while  the  inspec- 
tion was  in  progress.  If  Arthur  had  known  that  Dupree  was 
inspecting  the  cars,  and  that  it  was  often  a  part  of  Dupree 's 
duty  to  be  under  ^^  a  car  while  performing  his  inspection, 
then  the  company  would  be  liable  if  Arthur  suddenly  moved 
the  cars  without  notifying  Dupree  that  he  was  going  to  do 
80.  On  the  other  hand,  it  would  be  contributory  negligence 
on  Dupree 's  part  to  go  under  a  car  without  taking  precau- 
tion by  some  sort  of  notice  to  a  person  operating  a  switch- 
engine  about  them  that  he  was  going  to  place  himself  in  such 
position,  unless  such  position  was  known  to  be  part  of  the 
inspector's  duty,  and  it  was  also  known  that  he  was  making 
such  inspection. 

There  is  a  sharp  conflict  in  the  evidence  upon  these  points, 
and  no  specific  instruction  was  given  upon  them ;  but  there 
were  general  instructions  given  as  the  law  of  negligence  and 
contributory  negligence.  These  issues  of  fact  should  have 
been  sharply  drawn  in  appropriate  instructions  and  sent  to 
the  jury  for  decision.  Instead  of  that,  general  instructions 
were  given  as  to  negligence  and  contributory  negligence,  and 
many  specific  instructions  asked  by  the  defendant,  as  to  the 
law  of  assumed  risk  and  contributory  negligence,  were  giv- 
en, some  with  proper  modification  as  to  the  abrogation  of  the 
said  rule. 

In  this  state  of  the  record,  the  appellant  cannot  ask  for 
a  reversal  on  account  of  such  instructions:  Western  Goal 
etc.  Min.  Co.  v.  Jones,  75  Ark.  76,  87  S.  W.  440. 

The  admission  of  testimony  as  to  certain  statements  made 
by  Arthur  next  day  is  urged  as  erroneous.  These  statements 
would  not  be  admissible  as  a  part  of  the  res  gestae ,  nor  as 
declarations  of  the  agent,  for  they  were  not  made  while  per- 
forming the  duties  of  this  agency.  They  are  sought  to  be 
sustained  as  contradictory  of  his  testimony.  The  questions 
asked  the  witness  called  for  testimony  fairly  contradictory  of 
Arthur's  testimony.  Part  of  the  answers  went  beyond  a  fair 
cpntradiction ;  but  part  was  competent.  The  fact  that  the 
answers  contained  more  than  the  question  called  for,  and 
that  some  incompetent  matter  was  incorporated  into  them. 
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does  not  call  for  reversal  unless  the  incompetent  matter  was 
prejudicial  and  properly  objected  to.  The  testimony  waa 
rather  loosely  drawn  out,  and  the  objections  to  it  are  not  as 
specific  as  they  might  have  been,  and  the  court  fails  to  find 
that  any  reversible  error  in  this  respect  was  committed. 
AfSrmed. 


A  Car  Inspector  i$  not  a  FeUow-servant  witli  employ^  on  the  train, 
although  the  authorities  are  not  entirely  harmonious  on  this  question: 
McDonald  v.  Michigan  Cent.  B.  B.  Co.,  132  Mich.  372,  102  Am.  8U 
Bep.  426;  note  to  Mast  ▼.  Kern,  75  Am.  St.  Bep.  621-623. 

The  Promulgaiion  and  Enforcement  of  BtUes  for  the  safety  of  hU 
employes  is  one  of  the  positive  duties  of  an  employer  when  the  nature 
of  the  work  requires  it:  Merrill  t.  Oregon  Short  Line  B.  B.  Co.,  29 
Utah,  264,  110  Am.  St.  Bep.  605.  As  to  the  effect  of  a  disobedience, 
habitual  or  otherwise,  of  rules  after  they  have  been  promulgated,  see 
Merrill  v.  Oregon  Short  Line  B.  B.  Co.,  29  Utah,  264,  110  Am.  St.  Bep^ 
695|  and  easea  cited  in  the  erose-ref  erence  note  thereto. 


BRANCH  V.  MOORE. 

[84  Ark.  462,  105  S.  W.  1178.] 

BBOKEB  to  Sen  Beal  Property,  When  Entitled  to  OomiaiB8l<NUL 

If,  after  real  property  has  been  placed  in  a  broker's  hands  for  sale,, 
such  sale  is  brought  about  by  his  advertisements  and  exertions,  he  ia 
entitled  to  commissions,  though  the  sale  is  made  by  the  owner,  (n. 
82.) 

BBOKEB  to  Sell  Beal  Property,  Attempt  to  Bevoke  the  Agency. 
If,  after  a  broker  is  employed  to  sell  real  property  and  introduces  a 
purchaser  to  the  owner,  the  latter  then  or  subsequently  revokes  the 
agency  and  soon  afterward  makes  the  sale  to  a  person  introduced  by 
the  broker,  the  latter  is  entitled  to  his  commissions,     (p.  82.) 

IF  A  BBOKEB  to  Sell  Beal  Property  is  induced  by  the  owner, 
after  introducing  an  intending  purchaser,  to  discontinue  negotiations 
on  the  ground  that  the  wife  of  the  owner  will  not  consent  to  the  con- 
veyance, and  the  owner  subsequently  effects  a  sale  to  the  person  thus 
introduced,  the  broker  is  entitled  to  his  commissions,     (p.  83.) 

AGENCY  to  Sell  Beal  Property,  Bight  to  Bevoke. — An  owner 
employing  a  person  to  sell  real  property  may  revoke  the  agency  at 
any  time  before  the  sale  is  made,  but  he  cannot  do  so  merely  for  the 
purpose  of  depriving  the  broker  of  his  commissions,     (p.  83.) 

A  BBOKEB  to  Sell  Beal  Estate  cannot  be  Deprived  of  Sis 
Bight  to  Oommisslons  on  the  ground  that  the  property  was  a  home- 
stead, and  the  authorization  to  sell  was  not  binding  on  the  wife  if  in 
fact  the  sale  is  made  and  she  joins  in  a  conveyance  to  the  purchaser^ 
(pp.  83,  84.) 

Sain  &  Sain  and  W.  C.  Rodgers,  for  the  appellant  . 

J.  S.  Lake  and  W.  P.  Feazel,  for  the  appellee. 
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^^  BATTLE,  J.  J.  H.  Moore  brought  this  action  against 
M.  Branch  to  recover  compensation  alleged  to  be  due  him  on 
account  of  a  sale  of  land  made  by  him  for  the  defendant, 
who  answers  and  alleges  that  plaintiff's  authority  to  sell  the 
land  was  revoked  by  him  before  the  sale,  and  that  the  plain- 
tiff was  not  entitled  to  any  compensation.  The  facts  in  the 
case,  as  shown  by  the  evidence  adduced  in  the  trial,  are  sub- 
stantially as  follows:  ''The  defendant  owned  a  farm  in 
Howard  county,  in  this  state,  which  constituted  his  home- 
stead, and  placed  it  in  the  hands  of  plaintiff,  a  real  estate 
agent,  for  sale,  agreeing  to  accept  for  the  same  the  sum  of 
$2,000  net,  and  to  allow  plaintiff  to  hold  as  compensation  all 
for  which  he  shall  sell  above  that  sum.  Plaintiff  immedi- 
ately thereafter  entered  into  negotiation  with  D.  0.  Irvin 
for  the  sale  of  the  farm,  took  him  to  it  and  over  it,  and 
offered  to  sell  it  to  him  for  $2,250,  and  introduced  him  to  de- 
fendant, they  being  strangers  before  that  time.  Irvin  said 
the  price  was  too  much,  but  expressed  himself  pleased  with 
the  farm,  and  promised  to  return  in  a  day  or  two  to  further 
examine  it  Plaintiff  says  that  he  offered  it  to  him  for 
$2,200,  but  Irvin  says  that  he  does  not  remember  it. 
Plaintiff  testified  that  in  a  day  or  two  after  this  defendant 
said  to  him:  *You  needn't  put  yourself  to  any  further 
trouble  to  sell  my  place.  I  don't  want  to  sell  it  now,  and 
my  wife  won't  sign  a  deed.'  I  said:  'All  right,  Uncle 
Mike.'  "  Irvin  testified:  "I  do  not  know  why  he  [defend- 
ant] claimed  to  have  taken  the  land  out  of  Mr.  Moore's 
hands  except  what  he  said.  He  said  his  wife  wouldn't  sign 
it— the  bond  for  title."  The  defendant  testified;  "Mr. 
Moore  did  not  do  anything  toward  selling  except  bring  Mr. 
Irvin  out  there  to  look  at  the  place.  The  next  ^^^  morning 
I  went  back  and  asked  Mr.  Moore  what  he  had  done.  He  told 
me  that  he  had  not  done  anything;  that  the  price  was  too 
high.  I  said:  *That  is  all  right.  I  am  glad  of  it.  My  wife 
said  she  wouldn't  sign  the  deed  if  I  sold  it  for  $2,000.'  Mr. 
Moore  said:  'All  right;  I  will  have  nothing  more  to  do  with 
it.'  I  did  not  have  any  more  negotiations  with  him  about 
selliQg  the  land.  I  told  him  he  could  drop  his  part  and  have 
nothing  to  do  vnth  the  land.  He  said:  'All  right.'  "  In 
about  four  days  thereafter  he  sold  the  land  to  Irvin  for 
$2,200.  All  these  transactions  occurred  in  the  year  1906. 
Plaintiff  testified  that  the  land  was  in  his  hands  during  that 
year  several  times  at  different  prices.    **When  he  first  put 
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it  in  my  hands,  I  think  he  said  he  wanted  $1,400  net.  This 
was  sometime  in  the  early  part  of  the  year  1906.  He  went 
from  $1,400  to  $2,000  net.'*^    This  is  not  contradicted. 

Upon  these  facts  and  evidence  the  court  instructed  the 
jury  as  follows: 

**1.  If  you  believe  from  the  evidence  that  the  defendant 
placed  his  land  in  the  hands  of  J.  H.  Moore  for  sale,  agree- 
ing to  allow  him  all  in  excess  of  $2,000  he  sold  the  land  for, 
as  his  compensation,  and  if  you  further  believe  that  the 
plaintiff,  Moore,  carried  the  purchaser  to  the  owner  of  the 
land  and  showed  and  priced  same  to  him  and  introduced  him 
to  the  owner,*  and  through  such  introduction  and  exertions 
on  the  part  of  Moore  negotiations  were  begun  between  the 
purchaser  and  the  owner  of  the  land,  and  a  sale  thereof  was 
made  by  the  owner  of  the  land  for  the  sum  of  $2,200,  then 
Moore  would  be  the  procuring  cause  of  said  sale,  and  would 
be  entitled  to  recover  of  the  defendant  all  in  excess  of  $2,000 
said  land  sold  for,  unless  you  further  believe  that  the  agency 
was  terminated  in  good  faith  before  the  sale. 

"2.  If  you  believe  from  the  evidence  that  the  defendant 
employed  plaintiff  to  sell  his  land,  and  agreed  to  pay  him 
therefor  all  in  excess  of  $2,000  he  sold  the  land  for,  defend- 
ant would  not  be  relieved  from  said  contract  by  the  fact  that 
his  wife  refused  to  sign  the  deed  for  $2,000. 

**3.  The  court  instructs  the  jury  that,  although  you  may 
believe  from  the  evidence  that  Moore  consented  to  the  with- 
drawal '*®®  of  the  land  from  sale,  still  he  would  not  be 
bound  by  such  assent  if  it  was  procured  through  a  misrep- 
resentation on  the  part  of  Branch  that  Branch's  wife  would 
not  sign  the  deed. 

"4.  Although  Moore  may  have  agreed  with  Branch  that 
he  would  make  no  further  effort  or  go  to  no  further  trouble 
to  sell  his  land,  this  would  not  affect  his  right  to  recover  in 
this  action  if  the  sale  was  the  result  of,  or  was  brought  about 
by,  the  previous  efforts  of  Moore. 

"5.  You  are  instructed  that  if  you  find  from  the  evidence 
that  the  plaintiff  procured  a  purchaser,  introduced  him  to 
the  defendant,  and  that  he,  the  plaintiff,  was  the  procuring 
cause  of  the  sale,  then  the  defendant  could  not  withdraw  his 
land  from  the  hands  of  the  plaintiff  and  defeat  the  collec- 
tion of  the  commission  unless  the  contract  between  plaintiff 
and  defendant  was  by  mutual  assent  abrogated  with  a  full 
understanding  of  all  the  facts." 
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The  defendant  asked  the  court  to  instruct  the  jury  as  fol- 
lows: "(2)  The  jury  are  instructed  that  the  contract  in 
controversy  could  be  terminated  by  an  oral  agreement  be- 
tween the  parties.  So,  if  you  find  from  the  evidence  that 
the  contract  was  verbally  terminated  by  mutual  consent, 
yon  will  find  for  the  defendant,  Branch."  But  the  court 
refused  to  give  it,  but  amended  it,  and  gave  it  as  amended, 
as  follows:  **(2)  The  jury  are  instructed  that  the  contract 
in  controveisy  could  be  terminated  by  an  oral  agreement 
between  the  parties.  So,  if  you  find  from  the  evidence  that 
the  contract  was  verbally  terminated  by  mutual  consent, 
with  a  full  understanding  of  all  the  facts,  your  verdict 
should  be  for  the  defendant." 

He  also  asked,  and  the  court  refused  to  give,  the  follow- 
ing instruction:  **(4)  The  jury  are  instructed  that  the  de- 
fendant. Branch,  had  a  right  to  revoke  the  contract  made 
with  Moore  for  the  sale  of  his  land,  and  that  this  could  be 
done  without  the  surrender  of  the  written  contract."  But 
amended  it  by  adding  the  words:  ''But  this  could  not  be 
done  if  you  believe  from  the  evidence  that  Moore  had  pro- 
cured a  purchaser  under  the  terms  of  his  agreement";  and 
gave  it  as  amended. 

And  the  court  refused  to  instruct  the  jury  at  the  request 
of  the  defendant  as  follows:  **(6)  If  the  jury  finds  from 
the  **^  evidence  that  Moore  refused  to  make  a  sale  for  less 
than  $2,250,  and  that  Irvin  refused  to  give  this  much,  he 
would  not  be  entitled  to  recover  any  commission,  notwith- 
standing Branch  sold  the  place  for  $2,200." 

**(9)  The  court  instructs  the  jury- that  if  the  plaintifl!, 
by  his  words  or  acts,  induced  the  defendant,  Branch,  to 
act  with  reference  to  the  sale  of  the  land  otherwise  than 
he  would  have  done  but  for  such  acts  or  words  on  the 
part  of  the  plaintiff,  and  thereby  make  a  sale  of  the  land 
direct  and  without  regard  to  the  intervention  of  the  plain- 
tiff, Moore,  that  is,  if  the  plaintiff  induced  the  defendant 
to  believe  that  the  relations  between  himself  and  Moore 
were  terminated,  and  Branch  acted  upon  such  belief  in 
making  the  sale  direct,  the  plaintiff  would  not  be  entitled 
to  recover  anything. 

"(10)  The  jury  are  instructed  that  the  authority  to  sell 
conferred  on  Moore  by  the  contract  in  controversy  can  be 
revoked  at  any  time  before  a  valid  and  binding  contract 
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for  the  sale  of  the  land  by  the  broker  has  been  consum- 
mated." 

Plaintiflf  recovered  judgment  for  $200,  and  the  defendant 
appealed. 

The  facts  in  Scott  v.  Patterson,  53  Ark.  49,  13  S.  W. 
419,  and  those  in  this  case  are  similar.  In  that  case  the 
real  estate  broker  said  to  the  owner  of  the  land  that  he 
had  done  all  he  could  to  sell  the  land  to  the  prospective  pur- 
chaser, and  that  he  was  unable  to  do  so,  and  that  he  '^  turned 
her  (prospective  purchaser)  over"  to  the  owner;  that  he 
might  sell  her  the  land  if  he  could.  The  owner  finally  made 
the  sale.  He  testified  that  he  had  nothing  to  do  with  sell- 
ing the  property  until  the  brokers  declined  to  have  any- 
thing more  to  do  with  it.  In  that  case  the  court,  quoting 
from  Tyler  V.  Parr,  52  Mo.  249,  said:  "The  law  is  well 
settled  that  in  a  suit  by  a  real  estate  agent  for  the  amount 
of  his  commissions  it  is  immaterial  that  the  owner  sold  the 
property  and  concluded  the  bargain.  If,  after  the  property 
is  placed  in  agent's  hands,  the  sale  is  brought  about  or  pro- 
cured by  his  advertisements  and  exertions,  he  will  be  en- 
titled to  his  commissions.  Or,  if  the  agent  introduces  the 
purchaser  or  discloses  his  name  to  the  owner,  and  through 
such  introduction  or  disclosure  negotiations  are  begun,  and 
the  sale  of  the  property  is  effected,  ^^^  the  agent  is  entitled 
to  his  commission,  though  the  sale  may  be  made  by  the 
owner." 

In  Hunton  v.  Marshall,  76  Ark.  375,  88  S.  W.  963,  it  was 
held  that  "a  broker  who  has  been  employed  to  sell  real 
estate  is  entitled  to  his  commissions  where  he  has  brought 
about  between  his  principal  and  another  negotiations  which 
resulted  in  a  sale,  which  was  consummated  by  the  princi- 
pal." 

If  there  had  been  no  attempt  to  revoke  the  agency  of 
appellee,  he  would  unquestionably  have  been  entitled  to  his 
commissions.  He  was  authorized  to  sell  the  land  for  any 
sum  exceeding  $2,000,  appellant  agreeing  to  allow  him  as 
compensation  for  his  services  all  received  in  excess  of  that 
amount.  He  found  a  purchaser,  took  him  to  the  land,  in- 
troduced him  to  appellant,  they  being  strangers  to  each 
other,  showed  him  the  land,  offered  it  to  him  for  $2,250; 
the  purchaser  said  the  price  was  too  high,  but  expressed 
himself  as  pleased  with  the  land  and  promised  to  return  and 
look  at  it  again.    Negotiations  were  approaching  success^ 
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when  appellant  informed  appellee  that  he  need  not  make 
any  further  effort  to  sell  the  land,  giving  as  a  reason  for 
reserying  it  from  sale  that  his  wife  would  not  join  him  in 
executing  a  deed.  In  about  four  days  thereafter  he  con- 
tinued the  negotiations  already  begun  and  sold  the  land  to 
the  purchaser  found  by  appellee  for  $2,200.  The  jury 
(!ould  have  reasonably  concluded  from  the  undisputed  evi- 
dence in  the  case  that  the  appellee  was  induced  by  fraud 
to  desist  from  the  prosecution  of  his  negotiations  and  fi- 
nally concluded  a  sale.  If  so,  he  was  entitled  to  the  stipulated 
commissions.  The  mere  refusal  of  the  wife  of  appellant  to 
join  in  the  execution  of  the  deed  would  not  deprive  him  of 
them  if  the  sale  was  made  and  the  purchase  money  received, 
and  all  of  this  was  ''the  result  of,  or  was  brought  about  by, 
his  previous  efforts." 

Appellant  contends  that  he  had  the  right  to  revoke  the 
agency  of  appellee  at  any  time  before  the  sale.  This  is 
true,  if  done  in  good  faith.  But  he  could  not  do  so  for 
the  purpose  of  depriving  him  of  his  reward  and  appropri- 
ating his  services  without  compensation.  He  could  not 
make  the  revocation  a  pretext  for  defrauding  appellee: 
Blomenthal  v.  Ooodall,  89  Cal.  251,  26  Pac.  906. 

The  court  properly  refused  to  instruct  the  jury  as  asked 
^^  by  appellant  in  his  ninth  request.  He  asked  the  court 
to  instruct  the  jury  "that  if  the  plaintiff,  by  his  word  or 
acts,  induced  the  defendant,  Branch,  to  act  with  reference 
to  the  sale  of  the  land  otherwise  than  he  would  have  done 
bnt  for  such  acts  or  words  on  the  part  of  the  plaintiff,  and 
thereby  make  a  sale  of  the  land  direct  and  without  regard 
to  the  intervention  of  the  plaintiff,  Moore;  that  is,  if  the 
plaintiff  induced  the  defendant  to  believe  that  the  relations 
between  himself  and  Moore  were  terminated,  and  Branch 
acted  upon  such  belief  in  making  the  sale  direct,  the  plain- 
tiff would  not  be  entitled  to  recover  anything."  He  asked 
the  court  to  so  instruct  the  jury,  regardless  of  the  acts, 
words,  and  conduct  of  himself  that  induced  the  words  or 
acts  of  appellee  mentioned  in  the  ninth  request.  There 
was  evidence  to  show  that  such  was  the  case.  If  so,  they 
did  not  excuse,  justify,  or  extenuate  his  own  acts  and 
words.  He  could  not  take  advantage  of  his  own  fraud  in 
misleading  appellee. 

Appellee  contends  that  the  land  constituted  his  home- 
stead, and  he  could  not  lawfully  authorize  the  appellee  to 
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sell  it  without  his  wife  joining  him  in  executing  an  instru- 
ment for  that  purpose,  but  this  contention  is  not  tenable. 
Appellee  is  not  seeking  to  enforce  any  contract  to  sell  or 
convey  the  land,  or  any  lien  thereon.  The  land  has  been 
sold.  No  party  is  seeking  to  avoid  the  sale.  Appellee  is 
asking  only  for  compensation  for  services  rendered. 

The  instructions  given  by  the  court,  construed  as  a  whole 
and  read  in  the  light  of  the  evidencei  contained  no  preju- 
dicial error. 

Judgment  affirmed. 


If  the  Owner  of  Land  Agrees  to  Pay  a  Broker  a  percentage  of  the 
price  for  which  the  property  shall  be  sold  to  any  purchaser  produced 
by  him,  the  broker  earns  his  commission  in  case  he  produces  a  cus- 
tomer to  whom  the  principal  in  fact  sells:  Bowe  ▼.  Gage,  127  Wis. 
245,  115  Am.  St.  Bep.  1010,  and  eases  cited  in  the  cross-reference  note 
thereto. 


FLOWERS  v.  FLOWERS. 

[84  Ark.  557,  106  S.  W.  949.] 

DOWER,  ABSignment  of  Bight  to. — ^A  widow's  right  of  dower 
in  property  of  her  deceased  husband  cannot,  before  its  assifirnment  in 
the  manner  prescribed  by  law,  be  conveyed  by  her  to  a  stranger,  so 
as  to  confer  on  him  rights  enforceable  in  an  action  at  law,  but  such 
a  conveyance  is  valid  and  enforceable  in  equity,     (p.  85.) 

ADMINISTRATOR,  Trust  Belation  of. — An  administrator  of  an 
estate  stands  in  a  trust  relation  toward  those  interested  in  the  estate, 
including  the  widow  and  heirs,     (p.   85.) 

TRUSTEE,  Purchase  of  Trust  Estate  by. — The  administrator 
of  a  decedent  may  purchase  and  take  a  conveyance  of  the  dowrr  in- 
terest of  his  wife,  when  there  was  no  threat,  fraudulent  misrepresenta- 
tion, or  concealment  of  facts,  and  the  price  paid  was  fairly  adequate 
at  the  time,  though  the  interest  subsequently  became  worth  much  more, 
(pp.   85,   86.) 

DOWEB,  Conveyance  of  does  not  Inclnde  Bight  to  Bents  and 
Profits  Prior  to  the  Assignment  of. — ^The  quarantine  rights  of  the 
widow  until  dower  shall  be  assigned  cannot  be  transferred  to  another. 
Hence,  one  to  whom  she  assigns  her  rights  is  not  entitled  to  an  ac- 
counting of  the  rents  and  profits  of  the  dwelling-house  and  the  lands 
thereto  attached  prior  to  the  assignment  of  dower,     (pp.  86,  87.) 

B.  G.  Davies,  for  the  appellants. 

George  G.  Latta,  for  the  appellee. 

w»  McCULLOCH,  J.    Appellee,    Henry   Flowers,    insti- 
tuted this  suit  in  equity  against  Josephine  Flowers,  the  only 
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i^hild,  Linnie  Simons,  the  widow,  and  John  H.  Reece,  the 
administrator  of  the  estate  of  Eang  B.  Flowers,  deceased, 
to  recover  and  have  assigned  to  him  the  dower  interest  of 
said  widow  in  said  estate  which  he  alleged  had  been  con- 
veyed to  him  by  her.  He  set  forth  in  and  exhibited  with 
his  complaint  deeds  executed  to  him  by  said  widow  pur- 
porting to  convey  her  dower  interest  in  the  real  estate  and 
personal  property  of  said  decedent  in  consideration  of  the 
sum  of  twelve  hundred  dollars. 

The  defendants  answered,  denying  the  execution  of  said 
conveyances  and  also  alleging  that  the  consideration  for 
said  deed  was  grossly  inadequate,  and  that  the  execution 
of  said  conveyance  was  procured  by  fraud,  threats,  misrep- 
resentation and  concealment  of  material  facts  concerning 
the  value  of  decedent's  estate  and  the  interest  therein  of 
the  widow. 

The  chancellor  granted  the  prayer  of  the  complaint  for 
an  allotment  of  dower,  and  the  defendants  appealed. 

It  has  been  settled  by  a  decision  of  this  court  that  a 
widow's  right  of  dower  in.  the  property  of  her  deceased 
husband  cannot,  before  assignment  in  the  manner  provided 
by  law,  be  the  subject  of  a  conveyance  by  her  to  a  stranger 
so  as  to  confer  on  him  any  rights  capable  of  assertion  in  a 
court  of  law,  but  that  such  conveyance  is  valid  and  enforce- 
able in  equity :  Weaver  v.  Rush,  62  Ark.  51,  34  S.  W.  256. 
See,  also,  2  Scribner  on  Dower,  sec.  33  et  seq. 

At  the  time  of  the  execution  of  the  conveyance  in  ques- 
tion by  the  widow  appellee  was  administrator  of  the  de- 
ceased husband's  estate.  He  therefore  stood  in  a  trust  re- 
lation  toward  those  interested  in  the  estate,  including  the 
widow  and  heirs:  Reeder  v.  Meredith,  78  Ark.  Ill,  93  S.  W. 
558,  and  cases  cited. 

^^  This  court  in  the  case  just  cited  quoted  with  approval 
the  following  rule  laid  down  in  Perry  on  Trusts  (section 
195)  with  reference  to  transactions  between  such  trustees 
and  the  cestui  que  trust:  **A  trustee  may  buy  from  the 
cestui  que  trust,  provided  there  is  a  distinct  and  clear  con- 
tract, ascertained  after  a  jealous  and  scrupulous  examina- 
tion of  all  the  circumstances;  that  the  cestui  que  trust  in- 
tended the  trustee  to  buy,  and  there  is  fair  consideration 
and  no  fraud,  no  concealment,  no  advantage  taken  by  the 
trustee  of  information  acquired  by  him  in  the  character 
of  trustee.    The   trustee  must  clear  the  action   of   every 
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shadow  of  suspicion Any  withholding  of  informa- 
tion or  ignorance  of  the  facts  or  of  his  rights  on  the 
part  of  the  cestui  que  trust,  or  any  inadequacy  of  price, 
will  make  such  purchaser  a  constructive  trustee." 

Bearing  in  mind  this  stringent  rule  imposed  upon  a  trus- 
tee who  purchases  from  his  cestui  que  trust,  we  do  not  find 
in  this  case  any  of  the  elements  which  would  require  that 
the  conveyance  be  set  aside.  The  evidence  does  not  sus- 
tain the  charge  of  threats,  fraudulent  misrepresentation  or 
concealment  of  facts.  The  consideration  for  the  conveyance 
was  twelve  hundred  dollars,  of  which  the  sum  of  six  hun- 
dred dollars  was  paid  in  cash  and  a  note  for  the  balance 
was  executed  to  the  widow,  and  she  afterward  transferred 
the  note  to  another  person,  and  appellee  paid  it.  The  price 
paid  appears  to  have  been  fairly  adequate  at  the  time, 
though  the  interest  in  the  property  was  worth  much  more 
at  the  time  of  the  decree. 

The  plaintiff  asked  in  his  complaint  that  he  be  also  de- 
creed the  rents  and  profits  of  the  lands  since  the  death  of 
King  B.  Flowers,  and  that  aa  accounting  thereof  be  had; 
and  the  court  in  the  final  decree  awarded  to  plaintiff  all  of 
the  right  and  interest  of  the  widow  ''in  all  the  rents  and 
profits  of  said  real  estate  that  have  accrued  since  the  death 
of  King  B.  Flowers,  to  the  extent  authorized  by  law.'* 
The  court  made  no  finding  as  to  amount  of  such  rents  and 
profits,  nor  did  it  order  an  accounting  to  ascertain  the 
amount  thereof.  We  are  left  to  conjecture,  to  some  -extent, 
as  to  what  the  chancellor  meant  by  the  expression  *'to  the 
extent  authorized  by  law,"  but  we  assume  that  he  meant  to 
hold  that  the  plaintiff  succeeded,  by  virtue  of  said  convey- 
ances, to  the  quarantine  rights  of  the  widow  until  dower 
should  be  assigned,  and  was  therefore  entitled  to. recover 
*®®  the  amount  of  rents  and  profits  of  the  dwelling-house 
and  lands  thereto  attached.  In  this  view  the  learned  chan- 
cellor erred.  We  held  in  Griffin  v.  Dunn,  79  Ark.  408,  96 
S.  W.  190,  that  the  widow's  right  to  hold  the  dwelling- 
house  and  farm  attached  until  assignment  of  dower  is  a 
personal  privilege,  and  not  an  estate  in  the  land,  and  can- 
not be  transferred  to  another. 

Inasmuch,  however,  as  a  court  rendered  no  decree  for 
any  specific  amount  of  rents,  there  is  no  prejudice  in  the 
erroneous  ruling;  but  the  decree,  in  so  far  as  it  adjudges 
in  general  terms  the  right  of  the  plaintiff  to  recover  rents 
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and  profits  before  the  assignment  of  dower,  is  disapproved, 
and  the  decree  to  that  extent  is  modified. 

In  all  other  respects  the  decree  will  be  afJrmed,  and  it  is 
80  ordered. 


The  As*ign€ibility  of  a  Widofc's  Bight  of  Dower  is  diflcusaed  in  tho 
note  to  Sanden  ▼.  MeMillan,  39  Am.  St.  Bep.  25. 


PINDALL  V.  WATERMAN. 

[84  Ark.  575,  106  S.  W.  964.] 

COlfTRACTS  OF  ATTORNEYS,  Bescindlng  Because  of  Un- 
eonflcientions  Advantage  Taken. — ^If  a  man  who  has  killed  another  and 
is  fharged  with  murder  in  the  first  degree  and  threatened  with  mob 
violence,  and  is  under  great  excitement,  enters  into  a  contract  with  a 
firm  of  attorneys,  wherebj  they  agree  to  defend  him,  receiving  of 
him  property  in  excess  of  seven  thousand  dollars  in  value,  leaving  him 
an  estate  of  »  little  more  than  one  thousand  dollars,  and  a  few  days 
thereafter  he  commits  suicide,  such  contract  may,  in  a  suit  brought 
by  his  administrator,  be  adjudged  to  be  unlawful  and  oppressive,  and 
relief  granted  therefrom,     (p.  94.) 

H.  M.  Armistead,  for  the  appellants. 
P.  M.  Rogers,  for  the  appellees. 

^'^  BATTLE,  J.  The  above  suits  grew  out  of  the  same 
facts,  and  involved  the  same  principles  of  law  and  equity, 
and  haye  been  submitted  for  our  consideration  upon  the 
same  briefs. 

The  facts,  as  shown  by  the  evidence  adduced  in  these 
causes,  are  substantially  as  follows:  J.  J.  Schmidt  resided 
in  Desha  county,  in  this  state.  He  was  about  sixty  years 
old ;  was  industrious  and  penurious ;  and  acquired  an  estate 
of  about  the  value  of  $8,089.60.  He  killed  R.  H.  Willis, 
another  citizen  of  Deslia.  He  was  arrested,  charged  with 
murder  in  the  first  degree.  "Excitement  was  very  high 
immediately  after  the  killing.  Mob  violence  was  threat- 
ened and  feared."  He  was  hurried  away  to  Arkansas  City 
to  avoid  the  mob.  He  underwent  a  great  change  on  ac- 
count of  the  trouble  and  excitement  following  the  killing. 
Witnesses  say  he  seemed  to  be  dazed  and  stunned,  and  not 
the  same  man  he  had  been.  He  looked  hagpjard  and  broken. 
His  voice  did  not  sound  natural.    He  appeared  to  be  in 
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Rreat  trouble.  He  was  nervous  and  excited.  One  witness 
says  he  impressed  him  as  a  man  who  did  not  know  exactly 
what  he  was  doinfjr.  He  says:  ** After  having  been  carried 
to  dinner  and  then  back  to  the  courthouse  for  supper,  he 
turned  and  went  in  the  wrong  direction.  He  didn't  seem 
to  know  the  way  to  the  hotel."  Witnesses  differed  as  to 
his  sanity,  but  the  majority  thought  he  was  sane.  He  was 
imprisoned  in  jail.  While  incarcerated,  E.  S.  Pindall  and 
X.  O.  Pindall,  two  attorneys,  presumably  at  his  request, 
had  an  interview  with  him,  while  in  the  condition  before 
stated.  The  result  was  he  executed  a  note  to  £.  S.  PindaU 
for  $5,000  for  a  fee  for  services  to  be  rendered  in  defending 
Schmidt  against  the  charge  of  killing  Willis,  and  a  mort- 
gage on  lot  6  in  block  7  in  Evans'  addition  to  the  town  of 
Dumas,  and  the  southwest  quarter  of  section  34  in  town- 
ship 9  south,  and  range  four  west,  of  the  value  of  $5,000, 
which  constituted  all  the  real  estate  owned  by  Schmidt; 
and  X.  O.  Pindall,  associated  with  E.  S.,  received  for 
^^**  services  to  be  rendered  in  the  same  behalf  the  promis- 
sory note  of  the  Dumas  Mercantile  Company  for  $500,  and 
forty  shares  in  the  stock  of  the  Bank  of  Dumas,  of  the  par 
value  of  $25  each,  and  $500  in  money,  .and  a  draft  on  the 
Dumas  Mercantile  Company  for  $500,  leaving  Schmidt,  out 
of  an  estate  of  $8,089.60,  $1,089.69  represented  by  a  small 
amount  of  cash,  some  rent  notes  not  due,  two  marcs,  some 
farming  implements,  a  lot  of  household  furniture,  two  mule 
colts  and  a  saddle.  For  the  fees  so  secured  the  Pindalls, 
in  part  performance  of  their  contract,  sued  out  a  writ  of 
habeas  corpus,  and  caused  Schmidt  to  be  admitted  to  bail 
in  the  sum  of  $5,000,  and  his  discharge  from  imprisonment. 
In  two  day^  thereafter  Schmidt  was  found  dead,  hanging 
by  the  neck  in  his  bam.  He  died  intestate,  leaving  H.  J. 
Schmidt  his  only  son  and  heir  surviving.  Gus  Waterman 
was  appointed  the  administrator  of  his  estate. 

H.  J.  Schmidt,  heir,  and  Gus  Waterman,  as  administrator 
of  J.  J.  Schmidt,  deceased,  brought  suit  in  the  Desha  chan- 
cery court  against  E.  S.  Pindall  and  X.  O.  Pindall  to  set 
aside  the  note  and  mortgage  executed  to  E.  S.  Pindall  and 
among  other  things,  state  as  follows : 

"Plaintiffs  say  at  the  time  the  defendants  procured  said 
Schmidt's  signature  to  said  note  and  mortgage  said  Schmidt 
was  not  indebted  to  said  E.  S.  Pindall  in  any  sum. 
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"Plaintiffs  say  that  at  the  time  defendants  procured  the 
sigDature  of  said  Schmidt  to  said  note  and  mortgage  said 
Schmidt  was  insane,  and  by  reason  of  his  insanity  was  in- 
capable of  entering  into  a  valid  and  binding  contract. 

"Plaintiffs  say  that  plaintiff  fl.  J.  Schmidt  is  the  owner  in 
fee  simple  of  said  land,  subject  to  such  interest  as  his  co- 
plaintiff  may  have  therein  for  the  purpose  of  administra- 
tion. 

''Plaintiffs  say  that  defendant  E.  S.  Pindall  is  a  prac- 
ticing attorney  at  law;  that  at  the  time  defendant  procured 
said  note  and  mortgage  from  said  Schmidt  the  latter  was 
confined  in  the  jail  in  Desha  county,  upon  a  charge  of  mur- 
der in  the  first  degree ;  that  defendant  claims  that  he  was 
employed  by  said  Schmidt  to  defend  him  upon  said  charge 
in  all  the  courts  to  which  same  might  be  carried,  and  that 
property  was  delivered  to  him  in  payment  for  services  to 
be  rendered.  Plaintiffs  say  that  the  only  service  which 
defendant  rendered  said  Schmidt  was  ^'^  in  appearing  be- 
fore the  county  judge  of  Desha  county  in  habeas  corpus 
proceedings,  by  which  Schmidt  was  granted  bail  in  the  sum 
of  $5,000;  that  within  two  days  after  ^executing  said  bail 
and  being  released  from  jail  said  Schmidt  died,  conunit- 
ting  suicide  by  hanging  himself. 

''Plaintiffs  say  that  by  reason  of  the  death  of  said  Schmidt 
the  service  to  be  rendered  which  defendant  claims  is  the 
consideration  for  which  said  note  and  mortgage  were  deliv- 
ered to  him  cannot  be  performed,  that  said  consideration 
has  failed,  and  that  defendant  has  not  given  nor  can  he 
give  any  consideration  for  said  sum;  that  if  defendant's 
claim  that  said  note  and  mortgage  were  delivered  to  him 
under  contract  be  true,  defendant  is  not  entitled  to  retain 
nor  enforce  same,  because  said  contract  is  now  impossible 
of  performance. 

"Plaintiffs  further  say  that  at  the  time  at  which  defend- 
ant claims  to  have  entered  into  said  contract  with  said 
►Schmidt  the  latter  was  insane  and  by  reason  of  his  insanity 
could  not  make  a  valid  and  binding  contract;  that  said  con- 
tract is  null,  and  that  defendant  acquired  no  lien  on  said 
property  thereby." 

The  defendant  B.  S.  Pindall  answered  in  part  as  follows: 

"The  defendant  denies  that  the  note  and  mortgage  to  him 
waa  without  consideration,  and  says  that  at  the  time  it 
was  made  the  defendant  Schmidt  employed  said  E.  S.  Pin- 
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dall  and  X.  0.  Pindall  to  defend  him  on  the  charge  of 
murder  in  the  first  degree,  and  state  that  this  defendant, 
and  X.  0.  Pindall,  his  codefendant,  are  attorneys  at  law, 
practicing  in  the  courts  of  Desha  county  and  in  other  coun- 
ties of  the  state  and  in  the  supreme  court  of  the  state  of 
Arkansas. 

''Defendant  denies  that  the  said  Schmidt  at  the  time  of 
executing  the  note  and  mortgage  was  insane,  and  therefore 
incapable  of  entering  into  a  valid  and  binding  contract. 

**  Defendant,  further  answering,  pleads  the  truth  of  this 
matter  to  be  as  follows:  Said  Schmidt,  being  charged  with 
the  crime  of  murder  in  the  first  degree,  and  arrested  on 
said  charge,  employed  this  defendant,  who  is  an  attorney 
at  law,  as  stated,  as  one  of  his  attorneys  to  defend  him; 
that  it  was  expressly  agreed  between  this  defendant  and 
the  said  Schmidt  that  this  defendant's  retainer  should  be 
$5,000,  and  said  Schmidt  executed  the  note  and  mortgage 
in  question  as  payment,  and  security  for  *^®^  payment  of 
said  sum,  the  contract  being  thereupon  consummated ;  this 
defendant  entered  into  the  discharge  of  his  employment, 
and  has  performed  all  the  services  required  of  him  under 
said  employment;  that  the  note  and  mortgage  belong  to 
this  defendant." 

In  this  case  the  court  found  that  the  allegation  of  insan- 
ity was  not  sustained;  that  by  the  death  of  Schmidt  the 
consideration  of  the  note  and  mortgage  had  failed,  but 
that  E.  S.  Pindall  had  received  no  compensation  for  his 
services  in  the  habeas  corpus  proceedings,  and  that  such 
services  were  reasonably  worth  $500;  that  E.  S.  PindaU 
was  indebted  to  the  estate  of  Schmidt  for  the  occupati6n 
of  the  residence  of  the  deceased  in  the  sum  of  $72,  and  or- 
dered and  decreed  that  plaintiff  pay  to  him  (E.  S.  Pin- 
dall) the. sum  of  $428,  and  upon  payment  thereof  that  E. 
S.  Pindall  cancel  the  mortgage  on  record,  and  deliver  the 
same  and  the  note  to  plaintiffs. 

Gus  Waterman,  as  administrator  of  the  estate  of  J.  J. 
Schmidt,  deceased,  also  brought  a  suit  in  the  Desha  chan- 
cery court  against  X.  0.  Pindall  to  enjoin  him  from  as- 
signing and  disposing  of  the  property  delivered  to  him  b}* 
Schmidt  and  the  Bank  of  Dumas  from  entering  upon  its 
books  any  assignment  of  the  stock  transfer  to  the  defend- 
ant, and  the  Dumajs  Mercantile  Company  from  paying  its 
said  note,  and,  upon  final  hearing,  to  require  the  defendant 
to  deliver  to  plaintiff  said  note,  stock  certificate,  and  $500 
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ddivered  to  him  by  Schmidt;  and  for  so  asking  made  sub- 
stantially the  same  allegations  as  are  contained  in  the  com- 
plaint in  the  suit  brought  by  H.  J.  Schmidt,  heir,  and  Gus 
Waterman,  administrator. 

The  defendant  X.  0.  Pindall,  answering,  denied  **that  he 
has  in  his  custody  money  and  chattels  belonging  to  the  estate 
of  J.  J.  Schmidt,  the  deceased,  as  alleged ;  denies  that  the 
title  to  said  property  was  in  J.  J.  Schmidt  at  the  time  of  his 
death;  denies  that  at  the  time  the  defendant  procured  pos- 
session of  said  property  from  the  said  Schmidt  the  said 
Schmidt  was  insane  and  therefore  incapable  of  making  a 
valid  and  legal  contract ;  admits  that  defendant  is  a  practic- 
ing attorney  at  law,  and  that  at  the  time  he  procured  said 
property  from  said  Schmidt  ^  the  latter  was  confined  in 
the  Desha  county  jail  on  charge  of  murder  in  the  first  de- 
gree. 

**This  defendant  says  that  he  is  a  lawyer  practicing  at 
the  bar  of  Desha  county  and  other  counties  in  the  state  of 
Arkansas,  and  the  supreme  court  of  the  state  of  Arkansas ; 
that  the  said  Schmidt  was  charged  with  the  commission 
of  the  crime  of  murder  in  the  first  degree,  and  arrested  on 
said  charge  and  incarcerated  in  jail;  that  he  employed  this 
defendant  as  one  of  his  attorneys  to  defend  him  upon  said 
charge  upon  an  express  consideration  expressed  in  the  con- 
tract at  the  time  it  was  made  and  paid  at  the  time,  said  con- 
sideration being  promissory  notes  for  $500,  a  certificate  for 
forty  shares  in  the  Bank  of  Dumas,  and  $500  in  money, 
and  a  draft  on  the  Dumas  Mercantile  Company  for  $500; 
that  this  defendant  has  duly  performed  said  contract  upon 
lis  part,  and  holds  nothing  belonging  to  the  estate  of  the 
said  J.  J.  Schmidt  in  his  hands." 

In  this  case  the  court  found  that  J.  J.  Schmidt,  prior  to 
his  death,  paid  X.  0.  Pindall  $500  in  cash,  and  delivered  to 
him  the  promissory  notes  and  bank  stock  described  in  tho 
complaint  for  services  to  be  rendered  in  defending  him 
against  charges  for  killing  Willis;  that  the  allegation  as  to 
the  insanity  was  not  sustained  by  the  evidence;  that  the 
performance  of  the  contract  of  Schmidt  and  Pindall  **had 
become  impossible  of  performance";  and  that  the  $500  paid 
Pindall  in  cash  was  full  and  adequate  compensation  for 
all  services  rendered  Schmidt  by  him ;  and  ordered  and  de- 
creed that  defendant  Pindall  deliver  to  plaintiff  the  notes 
of  Dumas  Mercq^tile  Company  for  $500,  the  certificate  for 


92  American  Statb  Reports,  Vol.  120.     [Arkansas^ 

forty  shares  in  the  Bank  of  Dnmas,  and  the  note  executed 
by  Schmidt  to  Pindall  for  $500;  and  ordered  and  decreed 
that  the  Dumas  Mercantile  Company  and  the  Bank  of  Dumas 
be  restrained  and  enjoined  as  the  plaintiff  prayed  for  in  his 
complaint. 

Professor  Page  says:  ''Inadequacy  of  consideration  may 
be  found  in  connection  with  circumstances  of  oppression 
which  do  not  amount  to  technical  duress ;  and  the  combina- 
tion may  justify  a  finding  of  undue  influence.  Thus  a  trans- 
action entered  into  under  great  mental  distress,  caused  by 
domestic  calamity,  ....  will  be  relieved  against  in  equity. 
The  propriety  of  relief  is  especially  clear  if,  under  great 
mental  distress  due  to  ^^^  the  death  of  her  husband,  the 
person  seeking  relief  is  induced  by  threats  of  violence  to 
relinquish  a  legacy  given  her  by  her  husband's  will  for  an 
inadequate  and  nominal  consideration.  So  a  transaction 
entered  into  for  an  inadequate  consideration,  by  taking  ad- 
vantage of  the  financial  necessities  of  the  party  seeking  re- 
lief, will  be  relieved  against  in  equity":  1  Page  on  Con- 
tracts, sec.  228,  and  cases  cited. 

Mr.  Freeman,  in  his  notes  to  Hough's  Admrs.  v.  Hunt,  15 
Am.  Dec.  572,  says:  "There  is  a  large  class  of  cases  in  which 
courts  of  equity  will  rescind  contracts,  which  are  against 
some  public  policy,  where  an  unconscientious  advantage 
has  been  taken,  by  one  of  the  parties,  of  the  condition 
or  circumstances  of  the  other  party,  when  there  is  gross, 
inadequacy  of  consideration,  or  when  there  has  been  im- 
position or  oppression  practiced  upon  a  person  who  had 
reposed  confidence  in  the  party  who  had  abused  it.  The 
ground  on  which  a  court  of  equity  affords  relief  in  sucfi 
cases  is,  that  while  there  may  not  have  been  any  actual 
fraud  practiced  by  either  party  to  such  contract,  yet  there 
has  been  a  constructive  fraud  perpetrated  upon  the  party 
to  the  contract,  who,  from  any  cause,  may  not  have  stood 
upon  an  equal  footing  with  the  person  with  whom  he  has 
contracted." 

In  Robinson  v.  Sharp,  201  111.  86,  66  N.  B.  299,  while  the 
relation  of  attorney  and  client  existed,  the  court  did  not 
place  its  judgment  entirely  upon  that  ground.  The  court 
said:  '*That  the  appellees,  in  entering  into  the  agreement 
to  pay  one-half  of  the  insurance  money  to  the  appellant^ 
were  actuated  by  serious  apprehensions  as  to  the  possibility 
or  probability  of  collecting  auythiiig  thereon  must  be   ad- 
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mitted.  The  chancellor  believed,  from  the  proof,  that  such 
apprehensions  were  aroused  by  the  appellant.  That  there 
was  ground  for  such  fear  is  beyond  question,  and  there  is 
nothiDg  in  the  evidence  to  show  that  appellant  had  any  rea- 
son to  believe,  or  did  believe,  that  any  litigation  or  conten- 
tion would  arise  to  prevent,  or  even  delay,  the  collection 
of  the  policies.  The  amount  contracted  was  clearly  oppres- 
sive and  unjust,  and  the  chancellor  correctly  ruled  that 
appellees  should  be  relieved  from  the  obligation  of  the  con- 
tract, and  that  appellant  was  entitled  to  a  reasonable  com 
pensation  for  the  service  performed." 

fn  Kelley  v.  Caplice,  23  Kan.  474,  33  Am.  Rep.  179,  the 
syllabus  is  as  follows:  *®*  *'0n  June  11,  1875,  C.  was  in- 
debted to  K.  &  M.  in  the  sum  of  $600;  at  the  time  C.  had 
in  bis  possession  an  endowment  policy  issued  by  an  insur- 
ance company,  insuring  his  life  in  favor  of  his  wife.  In 
consideration  of  the  satisfaction  of  this  indebtedness  and 
$275,  C.  and  his  wife  "executed  a  written  assignment  of  the 
policy  to  M.,  and  delivered  the  policy  and  assignment  to 
him,  and  thereby  transferred  all  their  right,  title  and  inter- 
est in  the  policy.  Afterward  M.  paid  to  the  company  all 
subsequent  premiums  and  premium  notes.  The  policy  ma- 
tured May  12,  1878.  The  amount  due  thereon  was  $1,- 
477.73.  K.  &  M.  demanded  this  sum  from  the  insurance 
company,  but  it  refused  to  pay  without  Mrs.  C.'s  receipt 
on  the  back  of  the  policy.  Mrs.  C.  refused  to  sign  her  name 
unless  she  was  paid  $477.73  when  the  policy  was  collected. 
In  compliance  with  this  extortionate  demand,  K.  executed 
tp  Mrs.  C.  his  written  promise  to  pay  to  her  this  sum  on 
the  payment  of  the  policy,  and  M.  guaranteed  the  pay- 
ment of  the  money  within  ten  days  after  the  policy  was 
paid.  When  the  policy  was  paid,  K.  &  M.  refused  to  com- 
ply with  their  written  promise,  Mrs.  C.  brought  her  action 
thereon,  and  the  court  gave  her  judgment  for  the  full 
amount,  interest  and  costs.  Held,  that  as  Mrs.  G.  availed 
herself  of  the  situation  in  which  K.  &  M.  were  placed  to 
exact  an  unreasonable  sum  and  an  unconscionable  bar- 
gain, she  cannot  enforce  their  written  promise,  but  may 
recover  what  is  fairly  due  her  for  the  inconvenience,  or  ser- 
vice in  writing  her  signature.'' 

The  court  said:  **The  mind  revolts  at  the  enforcement  of 
such  a  promise,  and  as  the  courts,  as  a  rule,  under  such 
circumstances  seize  upon  the  slightest  act  of  oppression 
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or  advantage  to  set  at  naught  a  promise  thus  obtained,  we 
are  of  opinion  that  Mrs.  C.  is  only  entitled  to  what  may 
be  fairly  due  her  for  writing  her  signature,  and  that  she 
cannot  recover  on  the  agreement." 

In  this  case  Schmidt  was  a  man  about  sixty  years  of 
age.  He  was  sober,  industrious  and  penurious,  and  accu- 
mulated an  estate  of  the  value  of  about  $8,089.60.  He  killed 
a  man;  was  charged  with  murder  in  the  first  degree.  The 
excitement  eaused  by  it  was  very  high,  and  mob  violence 
was  threatened  and  feared,  lie  \s'as  arrested  and  impris- 
oned. On  account  of  the  excitement  and  trouble  experi- 
enced by  him,  he  grew  haggard  and  worn  ^^^^  and  at  tiities 
looked  dazed  and  unconscious  of  what  he  was  doing.  In 
this  condition  E.  S.  and  X.  0.  Pindall,  two  lawyers,  together 
visited  him,  presumably  at  his  invitation,  and  received  from" 
him  as  security  and  payment  for  fees  property  worth  about 
$7,000,  and  his  note  for  $500,  leaving  property  worth  only 
$1,089.69.  In  a  few  days  thereafter,  to  relieve  himself  of 
the  troubles  and  excitement  then  torturing  him  he  ended 
his  life  by  suicide.  Property  and  life  ceased  to  have  any 
value  with  him,  although  before  that  time  he  had  been 
penurious.  While  in  this  condition,  the  Pindals  received 
of  him  what,  in  the  absence  of  an  explanation,  seems  to 
be  unreasonable,  oppressive  and  exorbitant  fees  and  prom- 
ises to  pay  fees,  which  come  within  that  class  of  transac- 
tions against  which  equity  will  relieve.  No  effort  to  ex- 
plain or  show  that  the  fees  were  fair  and  reasonable  was 
made.  They  alleged  that  they  made  the  contracts,  and 
have  at  all  times  been  ready  to  perform  the  service  they 
contracted  to  render.  This  is  their  defense.  It  is  not  suffi- 
cient. 

Decrees  in  both  cases  affirmed. 


For  Authorities  upon  the  principle  involved  in  the  principal  case, 
Shirk  y.  Neible,  156  Ind.  66,  83  Am.  St.  Kep.  150,  and  note. 
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BILLINQSLET  ▼.  ST.  LOUIS,  IRON  MOUNTAIN,  AND 
SOUTHERN  RAILWAY  COMPANY. 

[84  Ark.  617,  107  S.  W.  173.] 

BUKVIVAL  OF  HUSBAND'S  ACTION  for  EiUlnsr  of  His  Wife. 
A  cause  of  action  existing  in  favor  of  a  husband  for  the  killing  of 
his  wife  through  carelessness  and  negligence  does  not  survive  to  his 
executor,  where  the  statute  purports  to  authorize  the  executors  or 
administrators  to  prosecute  actions  arising  from  wrongs  done  to  the 
property  or  person  of  another.  The  death  of  the  wife  is  not  an  injury 
to  the  person  or  property  of  the  husband,     (p.  96.) 

Stuckey  &  Stuckey,  for  the  appellant. 

T.  M.  Mehaflfy  and  J.  E.  Williams,  for  the  appellee. 

•*«  WOOD,  J.  This  suit  was  instituted  by  one  G.  W. 
Harley  against  the  appellee  to  recover  damages  in  the 
sum  of  twenty  thousand  dollars,  the  alleged  value  of  the 
services  and  companionship  of  Hurley's  wife,  who,  it  was 
alleged,  ''was  killed  through  the  carelessness  and  negligence 
of  appellee's  servants,"  and  "by  wrongful  act,  neglect  or 
default  of  appellee." 

While  the  suit  was  pending,  Hurley  died,  and  it  was 
sought  to  revive  the  cause  in  the  name  of  appellant  as  his 
executor.  The  court,  instead,  abated  the  action,  and  this 
appeal  is  prosecuted  from  a  judgment  dismissing  the  cause. 

The  only  question  is,  "Did  the  cause  of  action  survive 
the  death  of  Hurley!"  The  action  is  based  upon  section 
6288  of  Kirby's  Digest  as  follows:  "When  a  wife  be  killed 
in  this  state  by  the  wrongful  act,  neglect  or  default  of  any 
person,  company  or  corporation),  the  husband  ®^®  may  have  a 
cause  of  action  therefor  against  such  wrongdoer,  and  be 
entitled  to  damages  for  the  services  and  companionship  of 
his  said  wife  in  whatever  amount  the  jury  trying  the  cause 
may  consider  he  is  entitled  to;  provided,  suit  be  brought 
within  two  years  from  the  time  the  said  cause  of  action  oc- 
curs, which  action  may  be  brought  by  and  in  the  name  of 
the  husband." 

The  statute  under  which  survival  to  the  executor  of  Hur- 
ley is  sought  reads  as  follows:  Sec.  6285.  "For  wrongs  done 
to  the  person  or  property  of  another  an  action  may  be  main- 
tained against  the  wrongdoers,  and  such  action  may  be 
brought  by  the  person  injured,  or,  after  his  death,  by  his 
exeeutor  or  administrator  against  such  wrongdoer,  or  after 
his  death  against  his  executor  or  administrator,  in  the  same 
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manner  and  with  like  effect  in  all  respects  as  actions  founded 
on  contract." 

To  establish  a  survival  under  this  section,  it  must  be  held 
that  the  killing  of  the  wife  of  Hurley  was  an  injury  to  the 
person  or  property  of  Hurley  himself.  Such  is  the  con- 
tention of  appellant;  but  the  case  of  Davis  v.  Nichols,  54 
Ark.  358,  15  S.  W.  880,  decides  directly  to  the  contrary. 
Judge  Cockrill,  rendering  the  court's  opinion,  said:  *'Thc 
'injury  to  the  person'  mentioned  in  the  provision  has  been 
construed  to  mean  a  bodily  injury  or  damage  of  a  physical 
character,  and  no  other;  and  the  injury  to  property,  so  far 
as  it  relates  to  personal  property,  is  only  such  as  was  con- 
templated by  the  statute  of  4  Edward  HI,  chapter  7,  on  the 
same  subject." 

It  would  be  absurd  to  hold  that  the  death  of  the  wife 
would  be  a  physical  injury  to  the  person  of  the  husband, 
and  the  case  and  the  authorities  cited  show  that  such  rights 
as  arise  out  of  the  domestic  relation  are  not  "property,"  in 
the  meaning  of  the  statute.  The  domestic  services  of  a  wife, 
and  her  companionship  with  the  husband,  possess  none  of 
the  attributes  of  "property."  The  husband  has  the  right 
to  them  by  virtue  of  the  marital  relation,  but  they  are  purely 
personal  to  him.  They  cannot  be  bought  and  sold;  no  pe- 
cuniary value  can  be  placed  upon  them  for  that  purpose. 
They  are  in  him,  and  die  with  him.  They  are  not  things, 
but  acts,  sentiments  and  conditions.  They  are  not  **  prop- 
erty," in  the  sense  of  this  statute.  Although,  in  the  case 
of  Davis  V.  Nichols,  54  Ark.  358,  15  S.  W.  880,  the  ques- 
tion was  as  to  the  right  of  survival  of  the  action  against 
the  administrator  of  a  wrongdoer,  ^^^  yet  the  statute  un- 
der consideration  here  was  necessarily  under  review  there, 
and  the  construction  given  the  words  *' wrongs  done  to  the 
person  or  property"  concludes  the  question  here,  unless  we 
overrule  that  case.  This  we  are  unwilling  to  do, 'as  we  are 
convinced  that  it  is  correct  and  supported  by  sound  reason 
and  abundant  authority.  We  will  not  enter  upon  a  review 
here  of  the  authorities,  but,  see  Davis  v,  Nichols,  54  Ark.  358, 
15  S.  W.  880. 

The  judgment  is  therefore  affirmed. 

The  Qu-cstion  Whether  an  Action  for  Wrongful  Death  abates  on  the 
death  of  the  person  entitled  to  prosecute  it  is  discussed  in  Matter  of 
Meekin,  164  N.  Y.  145,  79  Am.  St.  Bep.  635;  note  to  Brown  v.  Electrie 
By.  Co.,  70  Am.  St.  Eep.  685. 
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LIEBHAfiDT  v.  WILSON. 

[38  Colo.  1,  88  Pac.  173.] 

00BPORATZOK8 — ^ActB  of  Stockholders— IdaMUtyw—Corponr 
tbiw  are  not  reeponsible  for  the  aets  of  their  itockholders  not  acting 
in  a  repreaentatiye  capacity,     (p.  99.) 

COSPOBATION8 — ^Delits  of  Adjunct  Corporation.— Whether  a 
corporation  was  formed  by  another  corporation  to  be  naed  as  an  ad- 
junct of  the  first  is  immaterial,  so  far  as  the  liability  of  the  original 
corporation  for  the  debts  of  the  other  is  involved,  if  such  debts  were 
incurred  after  the  adjunct  corporation  had  gone  out  of  business  and 
had  been  revived  and  operated  by  third  persons,     (p.  99.) 

COBPO&ATIOKS— LiabiUty  of  Majority  Stockboldera^-A 
itockholder  in  a  corporation  is  not  liable  for  its  acts  beyond  his  etat- 
ntory  liability,  from  the  mere  fact  of  his  being  the  majority  stock- 
holder,    (p.  100.) 

OOSPO&ATIOKS— Liabmty  of  Majority  Stockholder^-If  a 
majority  stockholder  in  a  corporation  is  not  in  charge  of  its  business 
nor  consulted  as  to  it^  transactions,  he  is  not  personally  liable  for  a 
purchase  made  by  it  from  a  third  person,  although  he  afterward 
bought  the  same  property  for  another  corporation  in  which  he  is  a 
stockholder,     (p.  100.) 

OOBPO&ATIONS— Liability  of  Stockholders— Extent  of  In- 
tsresL — ^The  liability  of  a  stockholder  in  a  corporation  does  not  depend 
upon  the  amount  of  stock  which  may  be  held  by  him  therein,  unless 
he  has  used  an  influence  possessed  by  reason  of  his  interest  for  fraud- 
ulent purposes,     (p.  104.) 

FBINCIPAIi  AJSTD  AGEKT-Factors— Sales— PnrbhaMr's  Ua- 
bflity  to  FrindpaL — ^A  purchaser  of  property  from  a  commission  mer- 
chant who  credits  him  with  the  amount  of  the  purchase  and  sells  other 
goods  to  him,  and  in  settlement  of  their  accounts  pays  to  such  mer- 
chant the  balance,  is  liable  to  the  principal  in  case  such  merchant 
fails  to  pay  him.     (p.  104.) 

CUSTOMS — ^Factors* — ^A  local  custom  among  factors  to  credit 
the  buyer  with  the  amount  of  a  sale  and  charge  him  with  goods  re- 
eeiTed  from  him  is  not  binding  on  the  principal  of  a  factor,    (p.  105.) 

Doud  &  Fowler,  for  the  appellantsL 

T.  H.  Hood,  for  fhe  appellee. 

*  BAILEY,  J.    This  is  an  action  in  the  natore  of  a  eredi- 
tor's  bill,  brought  by  appellee  against  appellants. 

Am.  St.  Rmp^  YoL  120—7    (97) 
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It  appears  that  the  appellee  consigned  to  the  Denver  Prod- 
uce Company,  a  corporation,  a  carload  of  walnuts,  to  be 
sold  upon  commission.  The  produce  company  disposed  of 
the  walnuts,  but  failed  to  account  fully  to  appellee  for  the 
value  thereof.  Appellee  brought  suit  in  the  county  court 
of  Arapahoe  county,  and  recovered  judgment  against  the 
company  for  fifteen  hundred  and  eight  dollars  and  twenty- 
three  cents.  He  then  brought  this  action,  the  complaint  being 
in  the  nature  of  a  creditor's  bill,  and  obtained  judgment 
against  defendants,  Q.  G.  Liebhardt  *  and  the  Liebhardt  com- 
pany, from  which  judgment  they  appealed. 

The  cause  of  action  supporting  the  judgment  against  Lieb- 
hardt is  entirely  different  from  that  supporting  the  judg- 
ment against  the  Liebhardt  company,  if  any  cause  of  action 
exists  against  either.  The  defendant  Liebhardt  was  a  stock- 
holder in  each  concern,  holding  the  majority  of  the  stock  in 
the  produce  company  and  a  minority  of  the  stock  in  the 
Liebhardt  company.  The  Liebhardt  company  was  not  a 
stockholder  in  the  produce  company.  It  did  not  have  a  dol- 
lar invested  in  the  produce  company,  either  directly  or  in- 
directly. The  holdings  of  Liebhardt  in  the  produce  company 
was  his  individual  matter.  If  the  sale  of  the  walnuts  by 
the  produce  company  to  the  Liebhardt  company  amounted 
to  a  conversion  of  them,  it  was  a  conversion  by  the  corpo- 
ration, and  not  by  defendant  Liebhardt.  The  w^alnuts  were 
purchased  by  the  Liebhardt  company,  and  credit  given  by 
it,  and  it  was  applied  to  the  use  and  benefit  of  the  Liebhardt 
company. 

Liebhardt  was  not  interested  in  the  transaction,  except 
as  he  was  a  stockholder  of  the  Liebhardt  company.  If  Lieb- 
hardt is  indebted  to  the  plaintiff,  it  is  because  of  his  con- 
duct as  a  stockholder  of  the  produce  company,  or  because 
of  some  individual  and  personal  conversion  of  plaintiff's 
property.  The  Liebhardt  company,  not  being  a  stockholder 
in  the  produce  company,  and  not  having  any  interest  in  the 
stock  held  by  Liebhardt,  cannot  be  said  to  be  responsible  or 
liable  for  defendant  Liebhardt 's  actions  or  misconduct,  if 
any  existed.  If  there  was  a  conversion  of  the  property  of 
the  plaintiff,  or  any  of  the  property  of  the  produce  com- 
pany, by  defendant  Liebhardt  in  his  personal  capacity,  it 
cannot  be  said  that  the  Liebhardt  company  would  be  re- 
sponsible for  that,  unless  it  received  the  *  benefit  of  the  tor- 
tious conduct  of  the  individual.     Corporations  are  not  re* 
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sponsible  for  the  actions  of  their  stockholders,  unless  the 
stockholders  are  acting  in  a  representative  capacity. 

Much  stress  is  laid  upon  the  fact  that  the  produce  com- 
pany was  originally  formed  by  the  Liebhardt  company  as  an 
adjunct  to  the  last-named  company,  or,  as  is  said  by  ap- 
pellee, to  be  used  as  a  dummy  corporation  for  defendant 
herein,  and  it  must  be  that  it  is  because  of  this  fact  that 
the  joint  judgment  was  rendered. 

The  object  for  which  the  produce  company  was  originally 
formed  is  not  material  in  this  action,  because  it  appears,  and 
is  undisputed,  that  the  produce  company  was  organized  by 
the  Liebhardt  company  in  1894,  to  be  used  as  an  adjunct  to 
the  Liebhardt  company,  and  was  actually  under  the  same 
management,  if  not  nominally  so.  After  a  time  the  produce 
company  purchased  the  holdings  of  the  principal  competitor 
of  the  Liebhardt  company,  and  subsequently  turned  its 
stock  of  goods  over  to  the  Liebhardt  company,  and  went  out 
of  business  in  January,  1896,  nearly  two  years  before  plain- 
tiff consigned  his  walnuts  to  the  produce  company.  Some 
time  after  the  produce  company  went  out  of  business,  de- 
fendant Liebhardt  and  one  Nunemacher  concluded  to  en- 
gage in  the  commission  business,  and,  instead  of  forming 
a  partnership  or  a  new  corporation,  took  the  papers  of  the 
old  Denver  Produce  Company,  reduced  the  capital  stock  to 
two  thousand  dollars,  and  started  their  business  with  two 
thousand  dollars  capital.  The  defendant  company  did  not 
have  any  money  invested  in  the  produce  company  as  thus 
resurrected.  It  was  not  a  stockholder.  The  investment  was 
an  individual  one,  made  by  defendant  Liebhardt,  and  this 
was  the  condition  at  the  time  the  plaintiff  dealt  with  the 
concern.  This  being  true,  it  is  absolutely  immaterial  in  this 
case  as  to  what  relationship  *  existed  between  the  Liebhardt 
company  and  the  produce  company  when  the  latter  was  origi- 
nally formed.  In  determining  the  liability  of  defendant 
Liebhardt,  it  must  be  remembered  that,  in  this  transaction, 
no  liability  attaches  from  the  mere  fact  of  his  being  the 
majority  stockholder.  There  is  not  one  measure  of  liability 
for  a  stockholder  holding  but  a  few  shares,  and  another 
measure  for  a  stockholder  holding  many  shares.  The  liability 
of  stockholders,  as  such,  is  created  by  statute,  and  by  statute 
alone,  and  we  have  no  right  to  add  to  those  liabilities ;  neither 
have  we  the  power  to  take  from  them. 

Our  attention  has  been  called  to  no  provision  of  the  law 
by  which  Liebhardt  becomes  liable,  simply,  because  he  is  a 
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stockholder.  If  he  is  liable  at  all,  it  is  because  of  his  ac- 
tions as  an  individual,  or  because  of  something  which  he  did 
that  he  should  not  have  done,  or  because  of  something  he 
did  not  do  that  he  should  have  done  as  an  individual,  the 
doing  or  not  doing  of  which  was  rendered  possible  by  reason 
of  his  being  a  stockholder.  With  this  in  mind,  let  us  de- 
termine, if  we  may,  what  conduct  of  his  renders  him  liable 
for  the  value  of  these  walnuts. 

Liebhardt  and  Nunemacher  agreed  to  go  into  the  commis- 
sion business  with  a  capital  stock  of  two  thousand  dollars. 
To  enable  them  to  do  so,  and  to  avoid  the  expense  of  form- 
ing a  new  corporation,  they  reduced  the  capital  stock  of 
the  Denver  Produce  Company,  which  had  theretofore  ceased 
doing  business  and  was  an  idle  corporation.  Nunemacher, 
Mrs.  Nunemacher  and  Mr.  Dowd  were  chosen  as  the  direc- 
tors of  the  company.  Mr.  Nunemacher  was  the  business 
manager  of  the  concern.  He  was  in  absolute  control,  and 
so  far  as  the  record  shows,  never  advised  with  the  other 
directors  nor  with  Liebhardt,  the  principal  stockholder. 

®  Liebhardt  knew  that  the  car  of  walnuts  was  coming. 
He  was  informed  of  this  as  a  representative  of  the  Lieb- 
hardt company,  for  the  purpose  of  determining  whether  or 
not  the  Liebhardt  company  would  undertake  to  handle  a 
portion  of  the  nuts.  He  was  not  advised  upon  what  terms 
the  nuts  were  taken,  nor  from  whom  they  came,  and  was 
not  advised  of  the  fact  that  they  were  not  paid  for  and 
plaintiff  fidly  settled  with,  until  after  the  action  between 
plaintiff  and  the  produce  company  was  instituted.  Upon 
the  receipt  of  the  walnuts  and  the  attempted  delivery  of  a 
portion  of  them  to  the  Liebhardt  company  by  Nunemacher, 
Liebhardt,  acting  for  the  Liebhardt  company,  refused  to  ac- 
cept them  upon  commission,  or  to  take  them  at  all,  except 
as  a  direct  purchase,  for  six  and  one-half  cents  per  pound, 
and  the  nuts  were  purchased  by  the  Liebhardt  company  at 
that  price. 

These  are  all  of  the  facts  upon  which  the  liability  of  Lieb- 
hardt can  be  said  to  be  based,  and  they  do  not  warrant 
a  judgment  against  him. 

In  the  case  of  Salomon  v.  Salomon  &  Co.,  Ltd.,  [1897] 
App.  Cas.  22,  it  appears  that  a  trader  sold  a  solvent  busi- 
ness to  a  limited  company,  with  a  nominal  capital  of  forty 
thousand  shares  of  one  pound  each,  the  company  consist- 
ing only  of  the  vendor,  his  wife,  a  daughter  and  four  sons. 
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who  subscribed  for  one  share  each.  Twenty  thousand  shares 
were  issued  to  the  vendor.  No  shares  other  than  the  twenty 
thousand  *and  seven  were  sold.  The  affairs  of  the  company 
were  wound  up,  and,  after  satisfying  the  debentures,  there 
was  not  enough  to  pay  the  ordinary  creditors.  The  action 
was  brought  by  the  company  against  the  majority  stock- 
holder. 

Lord  Halsbury  states,  in  his  opinion:  *^I  observe  that 
the  learned  judge  (Vaughn  Williams),  held  that  the  busi- 
ness was  Mr.  Salomon's  ^  business,  and  no  one  else's,  and 
that  he  chose  to  employ  as  agent  a  limited  company; 
and  he  proceeded  to  argue  that  he  was  employing  that 
limited  company  as  agent,  and  that  he  was  bound  to  in- 
demnify that  agent.  I  confess  it  seems  to  me  that  that 
very  learned  judge  becomes  involved  by  this  argument  in 
a  very  singular  contradiction.  Either  the  limited  company 
was  a  legal  entity  or  it  was  not.  If  it  was,  the  business 
belonged  to  it,  and  not  to  Mr.  Salomon.  If  it  was  not, 
there  was  no  person  and  no  thing  to  be  an  agent  at  all; 
and  it  is  impossible  to  say,  at  the  same  time,  that  there 
is  a  company  and  there  is  not." 

The  reasoning  applies  to  the  case  at  bar.  If  there  was 
a  corporation,  and  the  corporation  conducted  the  business, 
it  cannot  be  said  that  Liebhardt  is  liable  for  the  acts  of  the 
company  beyond  his  statutory  liability  as  a  stockholder. 

The  plaintiff  dealt  with  the  corporation  as  such,  and 
not  with  the  stockholders  as  individuals.  The  fact  that 
Liebhardt  owned  the  majority*  of  the  stock  would  not  tend 
to  make  him  liable  if,  under  the  same  facts,  he  was  not 
liable  had  he  owned  but  one  share. 

Much  stress  is  laid  upon  the  proposition  that  Liebhardt 
was  the  owner  of  the  majority  of  the  stock  of  the  corpo- 
ration. It  is  said  that  he  owned  all  of  the  shares  except 
two  or  three.  The  undisputed  facts  appear  to  be  that,  at 
the  time  of  the  reorganization  of  the  produce  company, 
Liebhardt  and  Nunemacher  each  agreed  that  Liebhardt 
should  have  one  thousand  and  one  shares  of  the  stock,  and 
Nunemacher  nine  hundred  and  ninety-nine  shares.  How* 
ever,  one  share  was  issued  to  Mr.  Dowd  and  one  share  to 
Mrs.  Nunemacher,  to  enable  them  to  act  as  members  of  the 
board  of  directors. 

Mr.  Nunemacher  did  not  have  the  means  with  which  to 
pay  for  his  stock.     He  borrowed  one  thousand  ®  dollars 
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from  Liebhardt,  giving  his  promissory  note  signed  by  his 
father  in  law,  and  further  secured  the  payment  of  it  by 
transferring  his  stock  to  Liebhardt.  This  note  was  subse- 
quently paid  and  surrendered  to  Nunemacher,  but,  for  some 
reason  which  is  not  explained,  the  stock  was  not  retrans- 
ferred  to  Nunemacher. 

Plaintiff  argues  that  this  makes  Liebhardt  the  owner  of 
all  of  that  stock,  because  of  the  provision  of  the  statute 
requiring  its  transfer  upon  the  books  of  the  company.  It 
is  unnecessary  for  us  to  pass  upon  that  question. 

Credit  was  not  extended  to  the  corporation  upon  the 
strength  of  Liebhardt 's  owning  the  majority  of  the  stock. 
On  the  contrary,  the  plaintiff  complains  because  he,  with 
the  balance  of  the  public,  was  kept  in  ignorance  of  the  fact 
that  Liebhardt  was  a  stockholder  at  all.  However,  be  this 
as  it  may,  we  do  not  consider  that  it  is  important. 

'*How  does  it  concern  the  creditor  whether  the  capital 
of  the  company  is  owned  by  many  persons  in  equal  shares, 
with  the  right  to  an  equal  share  of  the  profits,  or  whether 
it  is  almost  entirely  owned  by  one  person  who  practically 
takes  the  whole  of  the  profits?  The  creditor  has  notice 
that  he  is  dealing  with  a  company,  and  he  knows,  or  ought 
to  know,  the  liability  of  the  members":  Lord  Herschell  in 
Salomon  v.  Salomon  &  Co.,  Ltd.,  [1897]  App.  Cas.  22. 

The  creditor  in  the  present  case  gave  credit  to  and  con- 
tracted with  the  corporation.  The  effect  of  the  decision 
below  is  to  give  him  the  benefit  of  trading  and  contracting 
with  a  copartnership. 

It  is  asserted  in  the  complaint  that  Liebhardt  owned  and 
controlled  the  corporation,  and  this  statement  is  the  foun- 
dation of  much  of  the  argument  of  plaintiff.  However,  the 
allegation  does  not  appear  to  have  any  support  except 
that  contained  in  the  conplaint.  *  The  testimony  is  to  the 
effect  that  Liebhardt  took  no  part  in  the  management  of 
the  concern,  except  that  monthly  balance  sheets  were  sub- 
mitted to  him. 

Lord  McNaughten,  in  Salomon  v.  Salomon  &  Co.,  Ltd., 
[1897]  App.  Cas.  22,  at  page  53,  says:  **It  has  become  the 
fashion  to  call  companies  of  this  class  'one-man  companies.' 
That  is  a  taking  nickname,  but  it  does  not  help  one  much  in 
the  way  of  argument.  If  it  is  intended  to  convey  the  mean- 
ing that  a  company  which  is  under  the  absolute  control  of 
one  person  is  not  a  company  legally  incorporated,  although 
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the  requirements  of  the  law  may  have  been  complied  with. 
It  is  inaccurate  and  misleading;  if  it  merely  means  that 
there  is  a  predominant  partner,  possessing  an  overwhelming 
influence  and  entitled  practically  to  the  whole  of  the  profits, 
there  is  nothing  in  that  that  I  see  contrary  to  the  intention 
of  the  law  or  against  public  policy  or  detrimental  to  the 
interests  of  creditors.  If  the  shares  are  fully  paid  up,  it 
camiot  matter  whether  they  are  in  the  hands  of  one  or 
many.  If  the  shares  are  not  fully  paid,  it  is  as  easy  to 
gauge  the  solvency  of  an  individual  as  to  estimate  the  finan- 
cial ability  of  a  crowd." 

There  is  nothing  in  the  record  tending  to  show  that  Lieb- 
hardt  used  any  power,  authority  or  influence  which  he  might 
have  had  as  the  majority  stockholder,  in  directing  or  con- 
trolling the  management  of  the  produce  company,  for  fraud- 
ulent purposes  or  otherwise,  until  long  after  this  walnut 
deal  was  consummated,  and  then  only  to  the  extent  of  clos- 
ing the  business,  he  being  dissatisfied  with  Nunemacher's 
management. 

One  of  the  by-laws  of  the  corporation  provides  that  the 
board  of  directors  shall  resign  upon  request  of  the  majority 
stockholder.  If  they  fail  to  resign,  *®  the  majority  stock- 
holder may  remove  them.  It  is  said  that  this  by-law  is 
illegal,  and  was  adopted  so  that  the  majority  stockholder 
would  have  absolute  control  of  the  corporation,  and  could 
use  it  for  fraudulent  purposes  if  he  so  desired.  However, 
there  is  no  proof  to  show  that  the  majority  stockholder  ever 
attempted  to  exercise  this  power.  He  never  requested  the 
resignation  of  the  directors,  nor  made  any  change  in  the 
management.  It  is  one  thing  to  have  the  power  to  commit 
a  fraud,  but  quite  another  to  exercise  it. 

A  number  of  authorities  cited  by  plaintiff  are  to  the  ef- 
fect that  the  board  of  directors  hold  the  property  of  a  cor- 
poration in  trust  for  the  creditors,  and  that  a  majority  stock- 
holder who  wrongfully  controls  the  board  of  directors  as- 
sumes this  trust.  We  have  examined  these  authorities,  and 
find  that  they  are  not  in  point  under  the  facts  of  this  case. 
It  will  serve  no  good  purpose  to  review  them  at  length. 
"We  may,  however,  refer  to  Nix  v.  Miller,  26  Colo.  203,  57 
Pac.  1084,  as  being  typical  of  the  others. 

In  the  Nix  case,  it  appears  that  Home  and  Nix,  as  co- 
partners, were  engaged  in  the  mercantile  business.  Their 
copartnership  was  in  debt.     They  formed  a  corporation. 
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transferred  the  firm  property  to  the  corporation,  and  the 
corporation  assumed  the  debts.  Nix  was  a  member  of  the 
board  of  directors.  The  corporation  used  the  property  of 
the  company  to  pay  the  individual  debts  of  one  of  the  di- 
rectors. A  creditor  brought  an  action  against  the  directors. 
Nix  defended,  upon  the  ground  that  he  paid  no  attention 
to  the  management  of  the  corporation,  and  the  court  held 
that  he  could  not  relieve  himself  of  liability  where,  by  his 
negligence  and  inattention  to  the  corporation  business,  he 
permitted  his  codirectors  to  misappropriate  the  funds  of  the 
corporation,  and  **  that  he  could  not  escape  liability  be- 
cause he  did  not  share  in  the  acts  of  misappropriation. 

In  the  present  action,  defendant  Liebhardt  was  not  a 
membej;  of  the  board  of  directors,  and  did  not  assume  to 
control  or  direct  the  affairs  of  the  company.  We  know  of 
no  provision  of  the  law  which  makes  the  liability  of  a 
stockholder  dependent  upon  the  extent  or  degree  of  inter- 
est which  may  be  held  by  him  in  the  corporation,  in  the 
absence  of  a  showing  that  he  used  the  influence,  which  he 
might  have  by  reason  of  his  interest,  for  fraudulent  pur- 
poses. 

In  the  case  of  Louisville  Banking  Co.  y.  Eisenman  Bros. 
&  Co.,  94  Ky.  83,  42  Am.  St.  Rep.  335,  21  S.  W.  531,  19 
L.  R.  A.  684,  it  appeared  that  a  corporation  styled  "Eisen- 
man Bros.  &  Co.''  was  duly  organized,  and  J.  G.  Eisenman 
subsequently  became  the  owner  of  all  of  the  capital  stock 
which  had  been  issued.  He  indorsed  certain  drafts  in  the 
name  of  the  corporation.  The  corporation  failed,  and  the 
court  found  that  Eisenman  was  not  personally  liable  upon 
the  drafts,  they  being  the  obligations  of  the  corporation, 
and  not  of  the  individual.  The  fact  that  the  individual  was 
the  sole  owner  of  the  corporate  stock  was  held  not  to  make 
him  personally  liable.  This  is  in  line  with  the  decision  in 
Salomon  v.  Salomon  &  Co.,  Ltd.,  [1897]  App.  Cas.  22. 

As  to  the  Liebhardt  company,  it  appears  from  the  testi- 
mony that  it  purchased  from  the  produce  company  nine 
thousand  six  hundred  and  forty  poimds  of  plaintiff's  wal- 
nuts at  the  agreed  price  of  six  and  one-half  cents  per  pounds 
which  would  amount  to  six  hundred  and  twenty-six  dol- 
lars and  sixty  cents.  The  manner  of  doing  business  be- 
tween these  two  corporations,  according  to  witness  Lieb- 
hardt's  testimony,  is  as  follows:  "We  gave  them  credit 
when  we  bought  goods  from  them,  but  when  we  sold  goods 
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to  them,  we  charged  them  with  them,  and  when  we  came  to 
settle,  if  we  owed  them,  we  would  give  them  a  check,  and, 
**  if  they  owed  us,  they  would  give  us  a  check  for  the 
difference.*' 

The  business  of  factors  or  commission  merchants  may  not 
be  practiced  in  this  manner  to  the  prejudice  of  the  principal. 
A  factor  has  authority  to  sell  goods  of  his  principal,  but  he 
has  not  the  power  to  use  them  for  the  payment  of  debt,  nor 
to  barter  nor  exchange  them  for  other  goods:  Geurreiro 
V.  Peile,  3  Bam.  &  Aid.  616 ;  Wheeler  &  Wilson  Mfg.  Co.  v. 
Givan,  65  Mo.  89;  Warner  v.  Martin,  11  How.  209,  13  L. 
ed.  667. 

It  is  contended  that  the  manner  in  which  this  business 
was  conducted  was  binding  upon  plaintiff,  because  it  was 
according  to  the  custom  of  commission  merchants  in  the  city 
of  Denver.  Under  somewhat  similar  circumstances,  in  the 
case  of  Baxter  v.  Sherman,  73  Minn.  434,  72  Am.  St.  Rep. 
631,  76  S.  W.  211,  the  court  said:  *'This  so-called  custom 
was  an  arrangement  among  the  local  dealers  solely  for  their 
own  convenience,  which  they  acted  on  entirely  in  reliance 
npon  the  financial  responsibility  of  each  other.  If,  in  the 
absence  of  any  such  custom,  defendant  would  have  no 
right  to  apply  the  price  of  plaintiff's  fruit  on  the  indi- 
vidual debt  of  Shea,  the  custom  could  give  him  no  such 
right,  for  the  effect  of  such  a  custom  would  be  to  permit 
an  agent  to  appropriate  his  principal's  property  to  the  pay- 
ment of  his  own  debt,  which  would  be  contrary  to  the  well- 
established  principles  of  law,  as  well  as  good  morals.  There- 
fore, such  custom  woidd  be  void." 

While  plaintiff  is  entitled  to  a  judgment  against  the  de- 
fendant corporation,  this  cause  must  be  reversed,  for  the 
reason  that  the  judgment  rendered  was  excessive.  The 
value  of  the  walnuts  purchased  from  the  factor  was  six 
hundred  and  twenty-six  dollars  and  sixty  cents.  Af- 
ter the  produce  company  went  out  of  business,  it  was  de- 
termined that  the  Liebhardt  company  was  indebted  to  the 
produce  *^  company,  on  acount  of  their  mutual  dealings, 
in  the  sum  of  five  hundred  and  thirty-five  dollars  and 
eighty-five  cents.  This  amount  was  paid  by  the  Lieb- 
hardt company  to  the  attorney  of  the  produce  company, 
and  by  him  paid  into  court  to  be  applied  upon  plaintiff's 
judgment.  Plaintiff  received  the  money.  After  deducting 
this  from  the  price  of  the  walnuts,  six  hundred  and  twenty 
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six  dollars  and  sixty  cents,  it  would  leave  ninety  dollars  and 
seventy-five  cents,  for  which  amount,  with  interest  from  the 
date  of  the  former  judgment,  plaintiff  should  recover  from  the 
Liebhardt  Commission  Company.  The  action  should  be  dis- 
missed as  to  the  other  defendants. 

The  judgment  will,  therefore,  be  reversed  and  remanded 
for  further  proceedings,  in  accordance  with  the  foregoing 
opinion. 

Chief  Justice  Gabbert  and  Mr.  Justice  Goddard  concur. 


The  Stockholders  in  a  Corporation  are  not  personaUy  liable  for  tbe 
acts  or  omissions  of  its  officers:  Atchison  etc.  B.  B.  Co.  v.  Cochran, 
43  Kan.  225,  19  Am.  St.  Bep.  129.  Even  the  sole  owner  of  the  stock 
of  a  corporation  would  seem  not  personally  liable  on  indorsements 
made  by  him  in  the  name  of  the  corporation:  LoulBYiUe  Banking  Co. 
V.  Eisenman,  94  Ky.  83,  42  Am.  St.  Bep.  335. 

The  remark  made  by  the  judge,  ante,  page  104,  "We  know  of  no 
provision  of  the  law  which  makes  the  liability  of  a  stockholder  de- 
pendent upon  the  extent  or  degree  of  interest  which  may  be  held  by 
him  in  the  corporation,"  etc.,  was  doubtless  inadvertent,  and  so 
singularly  contrary  to  the  law  that  it  will  probably  mislead  no  one. 
The  liability  of  a  stockholder,  when  by  law  he  is  liable  at  aU  as  such, 
is  necessarily  dependent  upon  the  extent  of  his  interest.  In  other 
words,  it  is  generally  by  statute  made  to  bear  the  same  proportion  of 
the  corporate  liability  as  the  number  of  shares  held  by  him  bears  to 
the  whole  number  of  outstanding  shares  of  the  corporate  stock.  We 
assume  that,  in  making  the  remark,  the  court  was  not  thinking  of 
the  liability  of  a  stockholder  as  such  for  his  proportion  of  the  cor- 
porate indebtedness,  but  his  liability  personally  for  the  whole  of 
such  indebtedness  attempted  to  l^e  asserted  simply  upon  the  ground 
that  he  was  the  majority  stockholder,  and  as  such  eontrolled|  or  was 
entitled  to  control,  the  management  of  the  corporation. 


LAESCH  V.  MORTON. 

[38  Colo.  171,  87  Pac.  1081.] 

EASEMENTS — Oral  Agreement — :Statute  of  Frauds. — An  oral 
agreement  for  a  perpetual  right  of  way  over  the  lands  of  another 
creates  an  easement  or  interest  in  land  which  is  within  the  statute 
of  frauds,  and  to  be  taken  therefrom  must  be  supported  by  clear, 
definite,  and  conclusive  evidence,     (p.  107.) 

MINES  AND  MININGK— Bights  of  Cotenant. — ^An  owner  of  an 
undivided  interest  in  a  mine  has  no  right  to  use  the  tunnel  therein  to 
<jonvey  ore  from  an  outside  mining  claim,     (pp.  107,  108.) 

APPEAL — ^Reversal  of  Judgment. — A  judgment  may  be  reversed 
for  lack  of  the  character  and  degree  of  evidence  required  to  support 
it.     (p.  108.) 

Margaret  Laesch  was,  at  the  time  this  action  was  brought, 
and  still  is,  owner  of  an  undivided  one-half  interest  in  the 
Elida  mining  claim.     Morton  acquired  the  other  one-half 
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interest  in  August,  1890,  at  which  time  there  was  a  tunnel 
driven  in  on  the  claim  three  hundred  and  twenty-four  feet, 
and  he  thereafter  continued  the  tunnel  through  the  Elida 
claim  and  into  another  claim  owned  by  him  and  known 
as  the  Joe  Reynolds  mine,  and  conveyed  the  output  of  the 
latter  through  the  Elida  tunnel.  This  action  was  brought 
by  Marjraret  Laesch  against  Morton  to  obtain  an  account- 
ing and  compensation  for  the  use  of  the  tunnel,  and  for 
an  injunction  against  its  further  use  in  conveying  the  out- 
put of  outside  claims.  The  defendant  claimed  the  right  to 
use  the  tunnel  because  of  an  oral  agreement  with  the  plain- 
tiff, who  denied  such  agreement  and  set  up  the  statute  of 
frauds. 
Judgment  dismissing  the  action,  and  plaintifF  appealed. 

Morrison  &  De  Soto  and  A.  B.  Morrison,  for  the  appellant. 

A  D.  BuUis,  for  the  appellee. 

*"  GODDARD,  J.  The  law  applicable  to  this  case  is 
well  settled,  and  the  only  question  for  our  consideration  is 
whether  the  evidence  of  the  defendant,  when  given  its  full 
weight  and  purport,  is  sufficient  to  sustain  the  judgment. 
The  perpetual  right  of  way,  which  the  defendant  claims  he 
acquired  from  plaintiff,  constitutes  an  easement  or  inter 
est  in  land.  The  oral  agreement  upon  which  he  relies  is 
within  the  statute  of  frauds,  and  under  the  well-settled  rule, 
in  order  to  take  such  agreement  out  of  the  statute  of  frauds, 
it  is  incumbent  upon  him  to  support  the  same  by  clear, 
definite  and  conclusive  proof:  Fetta  v.  Vandevier,  3  Colo. 
App.  419,  34  Pac.  168,  affirmed  in  Vandevier  v.  Fetta,  20 
Colo.  368,  38  Pac.  466 ;  Whitsett  v.  Kershow,  4  Colo.  419. 

The  evidence  on  the  part  of  the  defendant  does  not,  in 
our  opinion,  meet  the  requirements  of  this  rule.  It  consists 
of  a  conversation  testified  to  by  the  representative  and  agent 
of  defendant.  This  conversation  is,  in  itself,  general  and 
indefinite  as  to  the  terms  of  the  agreement,  and  is  positively 
denied  by  *''*  the  plaintiff.  Nor  does  it  satisfactorily  ap- 
pear that  the  defendant  acted  upon  the  alleged  agreement 
in  .running  the  tunnel,  but  rather  upon  his  supposed  right 
to  use  it  to  transport  the  output  from  the  Joe  Reynolds 
mine  by  virtue  of  his  undivided  interest  therein.  He  was 
^0  advised  by  counsel,  and,  in  answer  to  plaintiff's  demand 
for  compensation,  defendant's  attorneys  did  not  claim  the 
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right  to  the  use  of  the  tunnel  by  virtue  of  any  agreement, 
but  gave  as  the  reason  why  she  was  not  entitled  to  compen- 
sation for  such  use  'Hhat  the  parties  were  tenants  in  com- 
mon in  the  tunnel."  That  they  were  mistaken  in  assuming 
that  defendant's  relationship  to  the  property  gave  him  the 
right  to  use  the  common  tunnel  to  convey  ore  from  an  out- 
side claim  is  settled  in  People  v.  District  Court,  27  Colo. 
465,  62  Pac.  206.  Yet  defendant  twice  asserted  such  right, 
and  did  not  claim  the  right  to  use  the  tunnel  by  virtue  of 
an  agreement  with  plaintiff  until  it  appeared  in  his  amended 
answer. 

It  must  be  assumed  that  the  court  below,  by  renderings 
judgment  for  defendant,  found  the  issue  as  to  the  agree- 
ment in  his  favor,  and  while,  under  the  doctrine  frequently 
announced  in  this  court,  we  are  precluded  from  disturbing^ 
such  finding  unless  clearly  against  the  weight  of  the  testi- 
mony, we  feel  compelled  to  reverse  the  judgment,  not  alone 
because  of  the  conflict  in  the  testimony,  but  because  of  the 
lack  of  the  character  and  degree  of  proof  required  in  such 
cases. 

Judgment  reversed  and  cause  remanded. 

Chief  Justice  Gabbert  and  Mr.  Justice  Bailey  concur. 


Cotenancy  in  Mines  is  the  subject  of  a  note  to  Cedar  Canyon  Oon. 
Min.  Co.  V.  Yanv'ood,  91  Am.  St.  Rep.  851. 

The  Acquisition  of  an  Easem-ent  in  land  is  within  the  statnte  of 
frauds:  A\'alker  v.  Shackelford,  49  Ark.  503,  4  Am.  St  Bep.  61; 
Bonelli  v.  Blakcmore,  G6  Miss.  136,  14  Am.  St.  Rep.  550.  But  see 
Zuamanacek  v.  Jelinek,  69  Neb.  110,  111  Am.  St.  Rep.  533. 


CITY  OF  DENVER  v.  UTZLER. 

[38  Colo.  300,  88  Pae.  143.] 

MUNICIPAL  GOBPOBATIONS— Obstnietions  In  Streets— Xila- 

bllity. — ^It  is  the  duty  of  a  citj  to  maintain  its  streets  in  a  reasonably- 
good  condition  for  ordinary  travel  by  persons  using  due  care  and 
prudence,  and  the  city  has  no  right  to  allow  its  citizens  owning  prop- 
erty bordering  upon  the  street  to  place  obstructions  upon  such  por- 
tions thereof  as  are  intended  to  be  used  as  a  travelway,  and  when 
such  obstruction  is  the  proximate  cause  of  an  injury,  and  the  person 
injured  could  not  have  avoided  it  by  the  exercise  of  reasonable  and 
ordinary  care  and  prudence,  the  city  is  liable,     (p.  110.) 

MUNICIPAL  CORF  ORATIONS — ^Use  of  Horses  in  Streets — 
Duty  to  Fasten. — A  person  has  no  right  to  leave  his  horse  in  a  publie 
street  unless  it  is  securely  fastened  or  in  charge  of  some  one  com- 
petent to  take  care  of  it,  and  he  is  bound  to  take  care  that  the  horse 
does  no  injury  in  ponbcquenee  of  being  frightened  by  anything  that 
may  occur,     (p.  116.) 
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HUmOiPAIi  COBPOBATIOKS— EzeaTatloiis  in  Streeto— Lia- 
Ulitj  for  Injury  to  Horses. — ^If  a  horse  takes  fright  and  mns  away 
tntl  is  injured  because  of  the  negligence  of  a  municipal  corporation 
in  leaving  a  dangerous  excavation  in  the  street  unprotected,  an  action 
msj  be  maintained  against  the  citj;  provided,  that  the  driver  of  the 
horse  exercised  due  care  and  skill  in  driving  or  managing  it.  (p. 
118.) 

IfUKICIPAL  COBPOBATIONfr— Defects  in  Streets— Llahil- 
Itj  for  Injnry  to  Horses^ — ^A  defect  in  a  public  street  within  a  city 
does  not  render  the  corporation  liable  for  an  injury  to  a  team  of 
horses  coming  in  contact  with  it  unless  the  defect  is  the  proximate 
canse  of  the  injury,  and  this  cannot  be  said  to  be  true  where  the 
mreleKme^s  or  nepfligence  of  the  driver  permits  those  causes  to  be 
set  in  motion  which  produce  the  damage,     (p.  119.) 

H.  M.  Orahood,  city  attorney,  and  Benedict  &  Phelps,  for 
the  appellants. 

J.  A.  Rush,  for  the  appellee. 

***  BAILEY,  J.  It  appears  that,  at  the  time  of  the  ac- 
cident, the  width  allowed  for  the  sidewalk  upon  12th  ave- 
nue, in  the  city  of  Denver,  was  sixteen  feet.  At  the  place 
of  the  accident,  however,  the  curbing  was  not  placed  six- 
teen feet  from  the  edge  of  the  street,  but  at  a  distance  of 
something  less  than  that.  Between  the  curbing  and  the 
driveway  in  front  of  Mrs.  Myers'  premises  was  a  gutter 
made  of  cobble-stones.  A  flagstone  was  placed  across  this 
gutter,  and,  upon  that,  a  stepping-stone,  used  for  conven- 
ience in  entering  carriages  and  the  like.  There  was  also  a 
hitching-post  outside  the  gutter  and  near  the  stepping- 
stone.  The  stepping-stone  and  flagging  across  the  gutter 
extended  something  like  four  feet  beyond  the  curbing,  but 
still  was  within  the  sixteen  feet  allowed  by  ordinance  for 
sidewalks,  as  was  the  hitching-post.  The  defendant  Myers' 
property  was  located  upon  12th  avenue  near  Ogden  street. 

It  appears  that  the  plaintiff  was  engaged  in  the  business 
of  hauling  coal,  using  one  horse  for  that  purpose.  On  the 
thirtieth  day  of  August,  1897,  he  was  delivering  coal  at  the 
residence  of  Mrs.  Bonesteel,  at  No.  1112  Ogden  street.  To 
deliver  this  coal  he  drove  into  the  alley  between  Ogden 
street  and  the  next  street  east,  going  from  11th  avenue  to- 
ward 12th.  After  removing  the  coal,  he  stepped  up  the 
horse,  and  got  out  of  the  wagon  to  clean  up  such  of  the 
coal  as  he  had  not  succeeded  in  throwing  into  the  lot.  He 
left  the  horse  standing  without  tying,  fastening  or  secur- 
ing it  in  any  manner,  leaving  the  lines  attached  to  the  seat 
on  the  wagon,  so  that  he  could  not  reach  them  without  get- 
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ting  into  the  wagon.  While  he  was  on  the  ground  behind 
the  wagon,  cleaning  up  the  coal,  the  horse  began  to  move 
away.  PlaintiflE  ran  and  jumped  into  the  rear  end  of  the 
wagon.  By  the  *^*  time  he  got  there,  the  horse  had  turned 
from  the  alley  to  11th  avenue,  going  toward  Broadway, 
which  would  be  west.  It  ran  down  the  alley  and  along  11th 
avenue  to  Ogden  street.  At  this  point  there  are  car  tracks 
It  seems  that  the  driver  had  gotten  into  the  seat  and  se- 
cured the  lines,  but,  in  crossing  the  tracks,  he  again  lost 
them.  He  got  down  and  reached  the  lines.  By  this  time 
the  horse  had  come  to  12th  avenue,  turned  there,  and,  shortly 
after  turning,  ran  against  the  stepping-stone  in  front  of  the 
Myers  premises.  The  driver  was  thrown  out,  and  struck 
his  knee  on  the  cobble-stones  in  the  gutter.  It  appears 
that  he  held  to  the  lines,  the  horse  dragging  him,  until  he 
struck  the  hitching-post  with  his  side,  knocking  off  some  of 
the  skin. 

On  the  13th  of  June  of  the  next  year  plaintiff  brought 
this  action  against  Mrs.  Myers  and  the  city.  Judgment  was 
rendered  against  defendants  for  five  hundred  dollars,  on  the 
third  day  of  June,  1902. 

At  the  close  of  plaintiff's  testimony,  defendants  moved 
for  judgment  as  of  nonsuit.  This  motion  was  overruled. 
At  the  close  of  all  of  the  testimony,  defendants  requested 
the  court  to  instruct  the  jury  to  return  a  verdict  for  defend- 
ants. This  request  was  denied.  Error  is  assigned  because 
of  the  court's  action  in  that  respect.  There  are  many 
other  errors  assigned  in  the  record  which  we  do  not  deem 
necessary  to  consider. 

The  horse  has  been  a  fruitful  source  of  profit  to  lawyers, 
and  of  laborious  study  and  anxiety  to  courts. 

It  is  the  duty  of  a  city  to  maintain  its  streets  and  high- 
ways in  a  reasonably  good  condition  for  ordinary  travel 
by  persons  using  due  care  and  prudence  in  the  use  of  the 
same.  Citizens  owning  property  bordering  upon  the  street 
have  not  the  right  to  place  obstructions  upon  such  portions 
of  the  street  as  are  intended  to  be  used  as  a  travelway,  and 
the  city  ^^^  has  no  right  to  suffer  this  to  be  done.  Where 
it  is  permitted,  and  one  lawfully  upon  the  street  and  using 
due  care  is  injured  because  of  such  obstruction  and  with- 
out fault  upon  his  part,  the  city  is  liable.  The  city  is  not 
liable,  however,  except  in  cases  where  an  obstruction  is 
the  proximate  cause  of  the  injury,  and  it  is  not  liable  if 
the  party  injured  could  have  avoided  the  injury  by  the 
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exercise  of  reasonable  and  ordinary  care  and  prudence.  It 
is  the  difficulty  of  determining  what  was  the  proximate 
cause  of  the  injury  and  as  to  what  is  due  care  that  has 
filled  the  reports  of  the  various  courts  in  this  country  with 
mnch  legal  lore  on  the  question  of  the  runaway  horse  com- 
iDg  in  contact  with  the  defective  street. 

At  one  time  it  seemed  to  be  a  question  whether  he  who 
encumbers  the  highway  unlawfully  should  not  be  made  an- 
swerable for  any  direct  damage  which  happened  to  anyone 
who  was  injured  thereby,  whether  the  person  thus  injured 
was  in  the  use  of  proper  care  or  not;  but  this  matter  was 
finally  set  at  rest  in  England  in  the  case  of  Butterfield  v. 
Forrester,  11  East,  59,  determined  nearly  one  hundred  years 
ago,  wherein  it  is  said:  ''Two  things  must  concur  to  sup- 
port this  action:  An  obstruction  in  the  road  by  the  fault 
of  the  defendant,  and  no  want  of  ordinary  care  to  avoid  it. ' ' 

It  is  said  in  the  case  of  Palmer  v.  Inhabitants  of  Andover, 
2  Gush.  600,  that  the  doctrine  announced  in  Butterfield  v. 
Forrester,  11  East,  59  has  never  been  questioned. 

In  this  state  there  are  three  cases  bearing  somewhat  upon 
the  question  involved  here:  Denver  v.  Johnson,  8  Colo. 
App.  384,  46  Pac.  621 ;  Thunborg  v.  City  of  Pueblo,  18  Colo. 
App.  80,  70  Pac.  148;  Farmers'  Highline  Canal  etc.  Co.  v. 
Westlake,  23  Colo.  26 ,  46  Pac.  134. 

In  the  Johnson  case,  it  appears  that  the  city  maintained, 
or  permitted  to  be  maintained,  a  ditch  thirteen  feet  wide 
upon  one  side  of  the  street.  Between  the  ^^^  ditch  and  the 
street-car  track  was  a  driveway,  nine  feet  wide.  The  step** 
of  the  street-cars  projected  eighteen  inches  from  the  track, 
leaving  seven  and  one-half  feet  from  the  steps  to  the  ditch. 
A  car  came  upon  the  driver  of  a  wagon  unnoticed  until  it 
was  very  near.  The  team  shied,  and,  either  from  the  shying 
or  from  the  striking  of  the  rear  end  of  the  wagon  by  the 
ear,  the  horses  fell  into  the  ditch.  The  court  of  appeals, 
in  passing  upon  this  matter,  said:  **The  horse  becoming 
frightened  and  participating  in  the  injury  in  no  way  modi- 
fies the  liability.  There  are  numerous  cases  where  the  mu- 
nicipality has  been  held  liable  for  injuries  to  the  horse  by 
reason  of  defects  in  the  street  when  the  horse  had  become 
frightened  and  unmanageable.'' 

Higgins  V.  Boston,  148  Mass.  484,  20  N.  E.  105,  and  Spauld- 
ing  V.  Inhabitants  of  Winslow,  74  Me.  528,  are  cited  in  sup- 
port of  this  proposition.     The  Massachusetts  case  does  not 
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support  the  doctrine  laid  down  by  the  court  of  appeals.  It 
appears  in  this  case  that  a  horse,  while  being  driven  along  a 
private  way  toward  a  city  street  sixty-six  feet  wide,  from 
which  it  led  at  right  angles,  became  uncontrollable  at  a  dis- 
tance of  about  one  hundred  feet- from  sueh  street  When 
the  street  was  reached,  the  driver  had  not  regained  control 
sufSciently  to  enable  him  to  safely  turn  and  drive  along 
it,  and  he  drove  directly  across  it  and  down  a  bank  on  the 
other  side  which  was  unprotected  by  a  railing  upon  the 
adjoining  land,  and  the  person  with  him  was  injured.  Held, 
that  the  want  of  a  railing,  even  if  it  woidd  have  been 
useful,  is  not  the  sole  cause  of  the  injury,  and  that  the 
city  was  not  responsible  therefor.  The  uncontrollable  con- 
dition of  the  horse  contributed  directly  to  it,  and  that  con- 
dition arose  outside  of  the  limits  of  the  highway. 

The  Maine  case  is  in  point,  and  supports  the  doctrine  of 
the  court  of  appeals  case,  because  the  horses  merely  shied, 
and  the  driver  only  lost  control  of  them  *®®  momentarily, 
and  this  seems  to  have  been  the  fact  in  the  Johnson  case. 
The  cause  of  the  accident  in  the  last-named  case  was  so 
different  from  the  cause  of  the  accident  in  this  case,  as  to 
render  it  of  but  little  value  as  an  authority.  The  applica- 
tion of  entirely  different  legal  principles  is  involved. 

In  the  case  of  Thunborg  v.  City  of  Pueblo,  18  Colo.  App. 
80,  70  Pac.  148,  it  appears  that  the  fire-plug  against  which 
the  cart  collided  was  concealed  by  weeds  so  that  it  could 
not  be  observed  by  one  using  ordinary  care.  There  was 
some  proof  in  that  case  tl\at  the  horse  was  running  away 
and  the  driver  was  unable  to  control  him  completely.  The 
runaway,  however,  was  without  any  fault  on  the  part  of 
the  driver.  Under  these  facts,  the  court  of  appeals  said 
that,  if  the  horse  was  going  excessively  fast,  it  was  quite 
immaterial  whether  the  plaintiff  was  able  to  restrain  him  or 
not,  for,  unless  the  plaintiff  himself  be  responsible  for  the 
immoderate  speed,  it  constitutes  no  defense  to  the  city. 

In  the  present  case,  if  the  driver  had  taken  the  precaution 
of  fastening  his  horse  or  of  having  the  lines  in  such  a  po- 
sition that  he  could  readily  secure  possession  of  them,  the 
horse  would  not  have  escaped  and  the  accident  would  not 
have  occurred,  and  it  seems  that  these  are  precautions  which 
should  occur  to  a  man  of  ordinary  prudence. 


Sept.  1906.]         CiTT  OF  Denver  i;.  Utzleb.  113 

The  Farmers'  Highline  Canal  etc.  Co.  v.  Westlake,  23 
Colo.  26,  46  Pac.  134,  was  an  action  instituted  by  the  widow 
to  recover  for  the  death  of  her  husband,  the  death  having 
been  occasioned  hj  a  horse,  attached  to  a  carriage  driven 
by  deceased,  running  away  and  overturning  the  carriage 
into  the  canal  of  defendant.  This  court  said:  ''The  road- 
way was  reasonably  safe  for  the  passage  of  ordinary  teams. 
In  the  frenzied  condition  of  the  horse  that  was  being  driven 
by  the  deceased,  it  is  doubtful  if  any  reasonable  precaution 
that  the  public  officers  or  the  defendant  company  could  have 
taken  *^  would  have  insured  safety.  The  injury  sued  for 
was  primarily  caused  by  the  fright  of  the  horse,  and  that 
fright  was  not  caused  by  any  defect  in  the  roadway  or  in 
the  construction  or  operation  of  defendant's  ditch." 

The  duty  of  cities  in  relation  to  the  maintenance  of  streets 
is  stated  as  follows  by  Mr.  Dillon:  ''The  corporate  authori- 
ties are  only  bound  to  use  reasonable  sUU  and  diligence  in 
making  the  streets  and  sidewalks  safe  and  convenient  for 
travel.  They  are  under  no  obligation  to  provide  for  every- 
thing that  may  happen  upon  them,  but  only  for  such  things 
as  ordinarily  exist  or  such  as  may  reasonably  be  expected  to 
occur.  They  are  not  bound  to  keep  the  streets  in  such  con- 
dition that  a  traveler  thereon  may,  with  safety,  run  his  horses 
at  a  furious  rate  of  speed  or  drive  thereon  unmanageable 
horses,  nor  are  they  bound  to  keep  the  streets  in  such  condi- 
tion that  damage  may  not  be  caused  thereon  by  horses  which 
have  escaped  from  the  control  of  their  driver  and  are  run- 
ning away":  2  Dillon  on  Municipal  Corporations,  sec.  1015. 

There  are  two  lines  of  decisions  in  this  country  relating  to 
accidents  occasioned  by  runaway  horses  coming  in  contact 
with  defective  streets,  one  supporting  the  next  announced 
by  Dillon  and  the  doctrine  as  laid  down  by  this  court  in 
Fanners'  Highline  Canal  etc.  Co.  v.  Westlake,  23  Colo.  26, 
46  Pac.  134,  the  others  announcing  a  doctrine  somewhat  at 
variance  vrith  these  cases,  but,  as  we  view  the  matter,  the 
plaintiff  is  not  entitled  to  recover  under  either  doctrine. 

Moxdton  V.  Inhabitants  of  Sanford,  51  Me.  127,  was  a  case 

wherein  the  plaintiff  was  crossing  a  bridge  over  a  narrow 

stream  in  the  town  of  Sanford.    The  horse  became  frightened, 

and  ran  so  near  the  edge  that  the  body  of  the  wagon  was  de- 

tadied  from  the  forward  wheels  and  thrown  into  the  stream. 

The  court  determined  '^  that  the  frightened  horse  was  the 
1&  81.  B^.,  v»L  lao-^ 
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primary  cause  of  the  accident,  saying:  ''When  a  horse  be- 
comes unmanageable,  unless  his  condition  is  caused  by  a  de- 
fect in  the  highway,  such  defect  is  not  the  primary  cauae 
of  an  accident  to  which  it  contributes.  A  witness,  on  being 
asked  to  state  the  cause  of  such  an  accident,  would  give  that 
which  caused  the  condition  of  the  horse.  So  long  as  the 
primary  cause  continues  in  operation,  it  may  occasion  the 
damage;  and,  if  it  happened  upon  a  defective  road,  it  is  by 
no  means  thereby  rendered  certain  that  it  would  not  other- 
wise have  occurred  upon  one  not  defective,  for  it  is  clearly 
true  ....  that  no  proof  can  establish  the  fact  that  the  dam- 
age woidd  not  have  been  sustained  but  for  the  defect,  so 
long  as  it  appears  that  some  other  cause  contributed  to  the 
result." 

In  Jackson  v.  Town  of  Bellevieu,  30  Wis.  250,  it  appeared 
that  one  of  the  highways  of  the  town  of  Bellevieu  was  out 
of  repair,  numerous  gulleys  and  dangerous  holes  having  been 
washed  out  and  left  unprotected.  Plaintiff's  horse  having 
become  frightened  by  some  cause  other  than  the  defects  in 
the  highway,  ran  away,  fell  into  one  of  these  holes,  and 
was  killed.  Plaintiff  recovered  judgment  against  the  town. 
Dixon,  C.  J.,  in  a  remarkably  clear  opinion,  says:  "The  es- 
cape and  flight  of  the  horse  in  this  case  was  in  no  way  con- 
nected with  or  attributable  to  any  defect  or  insufficiency  in 
the  highway,  and,  conceding  the  same  to  have  been  defective 
at  the  point  of  injury,  still  the  town  is  not  liable,  because 
the  owner  or  driver  was  in  no  situation  to  exercise  ordinary 
care  or  prudence  to  prevent  the  injury  at  the  time  it  hap- 
pened, which  proof  is  in  all  cases  necessary  in  order  to  charge 
the  town,  unless  the  situation  or  disability  of  the  driver  in 
this  respect  is  caused  by  the  same  or  *^^  some  other  defect 
in  the  highway It  is  not  the  duty  of  towns  to  pro- 
vide roads  which  shall  be  safe  for  runaway  or  unmanageable 
horses,  or  such  as  have  escaped  from  control  of  their  drivers 
without  the  fault  of  the  towns,  and,  where  injuries  are  sus- 
tained under  such  circumstances,  it  appearing  that  otherwise 
they  might  not  have  been  sustained,  the  loss  must  fall  upon 
the  owners  whose  misfortune,  if  not  whose  fault,  it  is  that 
they  so  happened." 

Fogg  V.  Town  of  Nahant,  and  May  v.  Town  of  Nahant,  98 
Mass.  578,  is  a  case  wherein  the  horse  threw  his  tail  over 
the  line  and,  for  a  considerable  distance,  was  consequently 
not  under  control.    The  driver  could  not  prevent  coming  upon 
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a  defect  in  the  highway.  He  could  have  prevented  this  had 
he  regained  control  of  the  horse,  and  the  court  held:  ''The 
liability  of  the  town  for  an  injury  to  a  traveler,  occasioned 
by  a  defect  or  want  of  repair  in  a  highway,  depends  upon 
proof  that  the  defect  caused  the  injury.  If  a  want  of  due 
care  on  the  part  of  the  person  injured  contribute  to  cause  the 
injury,  he  cannot  recover.  And  if,  without  fault  or  negli- 
gence on  his  part,  his  horses  have  escaped  from  his  control, 
and  have  run  away  or  become  wholly  unmanageable,  so  that 
no  care  can  be  exercised  by  him  in  respect  to  them,  and  this 
condition  of  things  is  not  produced  by  a  defect  in  the  way, 
the  town  is  not  responsible  for  what  may  happen  in  conse- 
quence, even  if  the  carriage  upsets  at  a  place  where  the  way 
is  defective." 

This  case  went  back  for  retrial  and  was  again  brought  to 
the  attention  of  the  Massachusetts  supreme  court  in  106  Mass. 
278,  and  it  appears  that,  at  the  second  trial,  the  trial  judge 
directed  a  verdict  for  the  defendant,  which  was  approved  by 
the  supreme  court. 

^^  In  Davis  v.  Inhabitants  of  Dudlqr,  4  Allen,  557,  it  ap- 
peared that  the  plaintiff  was  riding  in  a  sleigh,  that  he  was 
using  due  care,  that,  in  consequence  of  a  secret  defect,  the 
bolt  connecting  the  cross-bar  and  thills  with  the  sleigh  broke, 
let  them  fall  upon  the  heels  of  the  horse ;  the  horse  ran  away, 
and  struck  a  pile  of  wood  lying  within  the  street,  and  broke 
his  leg.  It  was  said  by  the  court  that:  **It  is  now  perfectly 
well  settled  that,  to  maintain  an  action  of  this  kind,  it  is  in- 
cumbent upon  the  plaintiff  to  prove  that  he  sustained  an  in- 
jury in  his  person  or  property  by  means  of  a  defect  in  the 
highway  while  he  was  himself  using  due  care." 

While  there  was  no  question  about  the  defect  in  the  road, 
the  judgment  for  the  plaintiff  was  reversed,  for  the  sole 
reason  that  the  plaintiff  had  lost  control  of  the  horse,  and 
was  therefore  unable  to  exercise  due  care. 

In  Titus  V.  Inhabitants  of  Northbridge,  97  Mass.  ^58,  93 
Am.  Dec.  91,  it  is  said:  ''When  a  horse,  by  reason  of  fright, 
disease  or  viciousness,  becomes  actually  uncontrollable,  so 
that  his  driver  cannot  stop  him,  or  direct  his  course,  or  re- 
gain control  over  his  movements,  and  in  this  condition  comes 
upon  a  defect  in  the  highway  ....  by  which  an  injury  is 
occasioned,  the  town  is  not  liable  for  the  injury,  unless  it 
appears  that  it  would  have  occurred  if  the  horse  had  not  been 
90  uncontrollable.'' 
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Before  eoBsidering  the  cases  relied  upon  by  appellee^  it 
will,  perhaps,  be  well  to  call  attention  to  the  duty  of  the 
plaintiff  in  the  management  of  his  horse.  The  rule  is  well 
settled  that  a  person  has  no  right  to  leave  his  horse  in  a  pub< 
lie  highway  unless  it  is  securely  fastened  or  is  in  charge  of 
some  one  competent  to  take  care  of  it  He  is  bound  to  take 
care  that  the  horse  shall  do  no  injury  in  consequence  of  being 
friglitened  by  anything  that  may  occur:  Bigelow  ***  v.  Reed, 
51  ]\Ie.  325 ;  Norris  v.  Kohler,  41  N.  Y.  42 ;  Doherty  v.  Sweet- 
ser,  82  Hun,  556,  31  N.  Y.  Supp.  649. 

In  the  case  last  cited,  it  is  said:  ''It  has  become  almost 
proverbial  that  no  horse  i3  safe  to  leave  untied  on  the  street." 

Some  of  the  cases  relied  upcm  by  appellee  are  the  follow- 
ing, which,  if  rightly  considered,  bar  the  plaintiff  from  re- 
covering because  he  failed  to  exercise  ordinary  care  and 
prudence. 

Hunt  V.  Town  of  Pownal,  9  Vt.  411,  appears  to  be  the  lead- 
ing case  upon  which  the  authorities  cited  by  appellee  are 
based.  The  facts  of  that  case  were,  that  the  highway  was 
about  eleven  feet  wide;  it  ran  along  the  base  of  a  mountain 
on  one  side,  and  had  a  rapid  stream  on  the  other.  While 
traveling  in  a  wagon  and  using  due  care,  the  nut^  which  had 
been  secured  on  the  inner  end  of  the  bolt  connecting  the  left 
arm  of  the  tongue  to  the  forward  axletree,  came  off.  The 
wheels  thereupon  turned  out  at  right  angles  with  the  road, 
toward  the  river,  and  the  wagon,  with  aU  its  contents,  was 
precipitated  down  the  bank.  Under  these  facts,  the  court 
held:  '^ If  the  road  be  out  of  repair,  and  the  injury  happened 
by  reason  of  such  want  of  repair,  and  the  plaintiff  or  his 
agents  are  guilty  of  no  want  of  care  or  prudence,  the  defend- 
ants are  liable If  there  be  no  fault  on  tiie  part  of  the 

plaintiff,  which  common  sagacity  and  forecast  eotdd  have 
anticipated  and  provided  against,  and  the  loss  be  tiie  com- 
bined result  of  accident  and  the  insufSciency  of  tiie  road,  the 
plaintiff  may  recover." 

In  Connecticut,  the  rule  seems  to  be  as  follows:  ''If  the 
plaintiff  is  in  the  exercise  of  ordinary  care  and  prudence, 
and  the  injury  is  attributable  to  the  negligence  of  the  defend- 
ants, combined  with  some  accidental  cause,  to  which  the  plain- 
tiff has  not  negligently  contributed,  the  defendants  are  liable. 
Nor  ^^'  will  the  fact  that  the  horse  of  the  plaintiff  was  un- 
controllable for  some  distance  before  the  injuxy  change  or 
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in  any  way  affect  the  liability  of  the  defendants":  Baldwin 
Y.  Greenwood's  Turnpike  Co.,  40  Conn.  238,  16  Am.  Bep.  33. 

In  Winship  v.  Enfield,  42  N.  H.  197,  it  appeared  that  the 
hoiBe  became  frightened  by  some  parties  throwing  some  wood 
from  an  adjoining  lot  over  the  fence  into  the  highway.  The 
horse  ran  away  and,  in  passing  over  a  water-bar  whi«h  was 
laid  across  the  road  near  hy^  the  plaintiff's  wagon  was  over- 
timed and  she  was  thrown  out  and  injured.  She  recovered 
judgment  against  the  town.  While  the  judgment  was  re- 
versed, it  was  held  that,  where  the  plaintiff  is  in  no  fault 
and  the  injury  was  the  combined  result  of  accident  and  the 
defendant's  neglect  to  repair  the  road,  the  town  must  be 
held  liable,  even  though  the  vices  of  the  horse  or  defects  in 
the  wagon  may  have  contributed  to  the  injury,  if  there  was 
also  fault  on  the  part  of  the  town  that  contributed  to  the 
same  result ;  provided,  always,  that  the  plaintiff  was  without 
fault 

In  an  action  to  recover  damages  against  the  city  for  an  in- 
jury to  plaintiff's  horse  by  reason  of  a  defective  bridge,  the 
petition  alleged  that  plaintiff  was  driving  his  horses  and 
sleigh  through  the  streets,  and  the  horses,  without  fault  of 
plaintiff,  became  frightened  and  ran  away  and,  being  un- 
manageable, ran  toward  the  bridge,  throwing  plaintiff  out  of 
the  sleigh.  In  crossing  the  bridge  one  of  the  horses  stepped 
through  a  hole,  negligently  permitted  therein  by  defendant, 
whereby  the  horse's  leg  was  broken.  Due  care  and  diligence 
on  the  part  of  the  plaintiff  in  driving  his  team  were  averred. 
Held,  that  the  petition  averred  a  cause  of  action ;  that  a  de- 
murrer thereon  on  the  ground  that  it  showed  that  the  horses 
were  beyond  the  control  of  plaintiff,  and  that  he  was  not 
exercising  due  care  at  the  time  of  the  injury,  was  ^^^  im- 
properly sustained:  Manderschid  v.  City  of  Dubuque,  25 
Iowa,  108. 

In  that  case,  the  driver  was  exercising  due  care  and  skill 
at  the  time  the  horse  became  frightened,  but,  notwithstand- 
ing the  exercise  of  such  duties,  the  team  became  frightened 
and  unmanageable,  and  passed  beyond  his  control. 

Hull  V.  City  of  Kansas,  54  Mo.  598,  14  Am.  Rep.  487,  was 
a  case  where  the  horse  threw  his  tail  over  the  rein  and  com- 
menced backing,  and  backed  into  a  hole  in  the  street,  injur- 
ing the  horse  and  buggy.  It  was  held  that  the  plaintiff  was 
entitled  to  reoover  because  the  driver  used  due  care  and  be- 
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cause  he  had  only  lost  control  of  the  horse  temporarily,  and 
that  the  accident  would  not  have  occurred  except  for  the  de- 
fect in  the  street. 

In  the  case  of  Spaulding  v.  Inhabitants  of  Winslow,  74  Me. 
528,  cited  by  plaintiff,  the  court  says:  **If  the  horse  became 
by  fright  unmanageable,  substantially  freeing  himself  from 
the  control  of  the  driver,  and  the  upset  ensued  from  such 
unmanageableness,  the  fright  of  the  horse  should  be  regarded 
as  a  proximate  cause  ....  of  the  accident If,  how- 
ever, the  horse,  while  being  properly  driven,  upon  sight  of 
the  hole  suddenly  started  or  shied,  and  swerved  or  sheered 
a  few  feet  from  the  direct  line  of  travel,  and,  through  only 
a  momentary  loss  of  control  by  the  driver,  threw  the  wagon 
into  the  ditch  on  account  of  the  want  of  a  railing,  and  the 
road  was  defective  for  want  of  a  railing,  in  such  case  the 
misadventure  of  the  horse  should  not  be  considered  as  caus- 
ing the  accident.*' 

Where  a  horse  takes  fright  and  runs  away  and  is  injured 
because  of  the  negligence  of  the  municipal  corporation  in  leav- 
ing a  dangerous  excavation  in  the  street  unprotected,  an  action 
may  be  maintained  against  the  corporation;  provided,  of 
course,  that  the  driver  of  the  horse  exercised  due  care  and 
skill  in  ***  driving  and  managing  it:  Crawfordsville  v. 
Smith,  79  Ind.  308,  41  Am.  Eep.  612. 

In  Ring  v.  Cohoes,  77  N.  Y.  83,  33  Am.  Rep.  574,  it  is  said : 
''A  municipal  corporation,  bound  to  keep  its  streets  in  repair, 
is  only  bound  to  the  exercise  of  reasonable  diligence  in  keep- 
ing said  streets  safe  and  convenient  for  such  use  of  them  as  is 
ordinarily,  and  as  could  reasonably  be,  expected.  It  is  not 
bound  to  keep  them  in  such  a  condition  that  damage  may  not 
be  caused  thereon  by  horses  which  have  escaped  from  the  con- 
trol of  their  drivers,  and  are  running  away.  Where,  how- 
ever, without  any  fault  on  the  part  of  a  driver,  his  horse  be- 
comes frightened  and  iinmanageable,  and  this  with  a  culpa- 
ble defect  in  the  highway  produces  an  injury,  the  municipal- 
ity is  liable,  provided  the  injury  would  not  have  been  sustained 
but  for  such  defect;  the  fact  that  the  horse  was  at  the  time 
beyond  the  control  of  the  driver  is  no  defense." 

Hey  V.  Philadelphia,  81  Pa.  44,  22  Am.  Rep.  733,  is  cited 
by  plaintiff.  In  that  case  the  city  was  found  liable  for  in- 
juries to  a  horse  which  became  frightened  and  fell  with  the 
carriage  over  a  precipice  into  the  river.    It  was  determined, 
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under  the  peculiar  circumstances  of  the  case,  that  the  extreme 
danger  at  that  place  in  the  highway  made  it  necessary  to 
erect  barriers  to  prevent  such  accidents.  The  court,  however, 
said:  "It  is  true  that  ordinarily  provision  is  not  to  be  made 
against  contingencies  so  rare  as  runaway  horses.  Roads  and 
bridges  are  constructed  for  the  purpose  of  ordinary  travel, 
and  if  they  fill  such  purpose,  they  are  sufficient,  and  those  who 
have  them  in  care  are  not  chargeable  with  the  results  of  ex- 
traordinary accidents  that  may  occur  upon  them." 

These,  of  course,  are  not  all  of  the  cases  cited  by  appellee, 
but  they  are  sufficient  to  show  the  doctrine  which  he  contends 
for.  The  difficulty  in  attempting  ^^*  to  make  these  authori- 
ties sustain  appellee's  position  is  that,  in  most,  if  not  in  all,  of 
them,  the  fright  of  the  horse  was  occasioned  by  accident  or 
something  entirely  beyond  the  control  of  the  driver ;  while,  in 
this  case,  plaintiff  left  his  horse  standing  in  the  aUey,  not  fas- 
tened or  secured  in  any  way,  and  with  the  lines  in  such  a  posi- 
tion that  he  could  not  reach  them.  The  horse  started  to  run 
away,  and  the  accident  was  the  result.  Ordinary  foresight 
and  prudence  should  have  suggested  to  the  plaintiff  that  his 
horse  was  liable  to  run.  He  neglected  the  dictates  of  experi- 
ence because,  as  he  says,  'Hhe  horse  was  gentle  and  kind,  and 
not  in  the  habit  of  running  away,"  forgetting  that  it  is  the 
unloaded  gun  and  the  gentle  horse  that  usually  go  off  unex- 
pectedly. 

The  effect  of  affirming  this  decision  would  be  to  make  an 
accident  insurance  company  of  every  city  and  town  in  the 
state.    A  driver  would  have  carte  blanche  to  leave  his  team 
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standing,  knowing  that,  if  it  ran  away  and  injured  itself  by 
coming  in  contact  with  some  defect  in  the  street,  the  city 
would  be  made  to  pay  for  the  damage. 

A  defect  in  a  public  street  within  a  city  or  town  does  not 
render  the  corporation  liable  for  an  injury  occasioned  by  a 
team  coming  in  contact  with  it,  unless  the  defect  is  the  proxi- 
mate cause  of  the  injury,  and  this  cannot  be  said  to  be  true 
where  the  carelessness  or  negligence  of  the  driver  permits 
those  causes  to  be  set  in  motion  which  produce  the  damage. 
Under  the  facts  in  this  case,  the  plaintiff  was  not  entitled  to 
recover.  The  judgment  of  nonsuit  should  have  been  ren- 
dered; failing  in  that,  the  court  should  have  directed  a  ver- 
dict   Consequently,  the  judgment  will  be  reversed. 

Chief  Justice  Gabbert  and  Mr.  Justice  Qoddard  concur. 
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The  Liability  of  MunicipcA  CorporaiioM  to  peiBonfl  injured  by  rea- 
fon  of  defective  or  dasfferous  streets  is  the  subject  of  a  note  to  Dud- 
ley T.  Plemingsburg,  103  Am.  St.  Bep.  257. 

To  Leave  a  Eone  Standing  Loose  in  a  public  street  is  negligence: 
Damonte  y.  Patten,  118  La.  530,  118  Am.  St.  Bep.  384,  and  see  tbt 
eases  cited  in  the  eross-ref erenea  note  thereto. 


MOORE  ▼.  FIRST  NATIONAL  BANE. 

[38  Colo.  338,  88  Pae.  885.] 

BILU  AND  NOTES — Indorsement  and  Belndorsement — Xda- 
billty — ^EstoppeL — ^If  a  bank,  after  indorsing  a  note  to  its  president 
for  collection,  and  receiving  from  him  a  reindorsement  to  its  own 
order,  transfers  the  note  for  value  to  a  third  person  without  striking 
out  its  indorsement,  and  the  failure  to  strike  out  the  indorsement  ia 
BOt  caused  bj  mistake,  accident,  or  oversight,  the  bank  is  estopped 
to  deny  its  liability  to  such  third  person  as  an  indorser  in  blank, 
regardless  as  to  whether  the  reissue  was  before  or  after  maturity, 
(p.  125.) 

BTLLS  AND  NOTES — Contract  to  Pay  Debts. — ^If  a  person,  in 
consideration  of  an  assignment  to  him  of  all  of  a  bank's  assets  agrees 
to  pay  all  of  its  liabilities,  he  is  liable  for  the  payment  of  a  aote  on 
which  the  bank  is  liable  as  an  indorser.     (p.  125.) 

OONTBAOT  TO  PAT  DEBTS— Extent  of  LiabiUty.— If  one 
assumes  the  debts  of  a  bank  in  consideration  of  a  transfer  to  him  of 
its  assets,  hie  obligation  is  not  limited  to  the  amount  of  its  estimated 
Uabilities.     (p.  126.) 

T.  Y.  Bradfihaw  and  T.  W.  Emerson,  for  the  appellant. 
Story  &  Story,  for  the  appellees. 

•^'^  CAMPBELL,  J.  Action  bj  an  indorsee  against  an  in- 
dorser of  a  promissory  note. 

The  Milwaukee  Mining  Company  executed  its  promissory 
note  for  five  thousand  dollars,  payable  to  the  order  of  J.  A. 
Hinsey,  which  was  afterward  indorsed  and  delivered  by  the 
payee  to  The  First  National  Bank  of  Ouray.  Thereafter  the 
bank  indorsed  and  delivered  it  to  L.  L.  Bailey,  its  president, 
presumably  for  the  purpose  of  collection.  Bailey  brought  suit 
on  the  note  against  the  maker,  and  caused  a  writ  of  attach- 
ment to  be  issued  and  levied  upon  its  property. 

There  was  no  defense  to  the  action,  but  before  judgment 
was  taken,  negotiations  were  begun  between  Bailey,  represent- 
ing the  bank,  and  the  officers  of  the  city  of  Ouray,  for  a  trade 
or  exchange  of  the  note  by  the  bank  for  certain  of  its  eertifi- 
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eates  of  deposit  which  the  city  held  aggregating  about  five 
thouaand  doUars,  these  certificates  representing  funds  which 
the  city  had  on  deposit  with  the  bank.  The  exchange  was 
eonsnnmiated,  the  city  giving  up  its  certificates  to  the  bank 
in  exchange  for  the  note  with  the  bank's  indorsement  remain- 
ing thereon;  the  comphiint  alleging  ^^^  that  the  bank,  as  a 
part  of  the  consideration,  agreed  with  the  city  that  the  bank's 
indorsement  theretofore  placed  upon  the  note  should  consti- 
tute, and  be  in  lieu  of ,  a  new  and  present  indorsement,  and 
that  the  bank  would  be  liable  to  the  (Aty  as  an  indorser  with- 
out other  or  further  indorsement  being  made  by  it ;  and  the 
city,  relying  and  acting  upon  the  strength  of  such  agreement 
of  indorsement,  parted  with  its  securities. 

f  ailey  took  judgment  upon  the  note  against  the  maker  and 
assigned  this  judgment  to  the  city.  Execution  was  issued  and 
returned  unsatisfied  owing  to  the  fact  that  a  prior  attachment 
in  another  suit  in  another  court  was  issued  and  levied  upon 
the  property  of  the  maker,  and  all  of  its  property  was  there- 
after levied  upon  thereunder  and  sold  to  satisfy  the  prior  lien. 
The  judgment  secured  by  Bailey  was  worthless,  and  the  min- 
ing company,  the  maker,  insolvent. 

The  indorsements  upon  the  note  at  the  time  it  came  into 
possession  of  the  city  and  when  this  action  was  begun,  thus 
appear  in  the  order  as  made :. 

*Tay  to  the  order  of  The  First  National  Bank  of  Ouray, 
Colorado ;  demand,  notice  and  protest  waived. 

''J.  A.  HINSBT. 
"Pay  to  the  order  of  L.  L.  Bailey. 

"FIRST  NATIONAL  BANK  OF  OURAY. 

"ByA.  G.  SIDDONS, 

''Cashier. 

"Pay  to  the  order  of  The  First  National  Bank  of  Ouray 
without  recourse  on  me.  L.  L.  BAILET." 

After  the  transfer  of  the  note  to  the  city,  the  bank  became 
insolvent  and  ceased  to  be  a  going  concern,  whereupon  the  de- 
fendants McClure,  Huriburt  and  Stevens  submitted  to  it  a 
proposition  in  writing,  which  was  accepted,  whereby  they 
agreed  to  assume  and  pay  all  its  liabilities  as  a  consideration 
for  the  transfer  to  them  of  all  its  assets. 

"•  This  action  was  brought  by  Moore,  as  treasurer  of  the 
city  of  Ouray,  the  successor  of  Charles  F.  Jordan,  to  whom,  in 
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his  official  capacity,  the  note  in  controversy  and  judgment  had 
previously  been  assigned,  against  The  First  National  Bank  of 
Ouray  and  against  McClure,  Hurlburt  and  Stevens  upon  their 
assumption  of  its  liabilities.  To  an  amended  complaint  set- 
ting up  substantially  the  foregoing  facts,  the  defendants  sev- 
erally filed  demurrers  upon  two  grounds :  1.  That  the  amended 
complaint  was  a  departure  from  the  original;  and  2.  It  did 
not  state  facts  sufficient  to  cpnstitute  a  cause  of  action  against 
any  of  the  defendants.  As  Stevens,  one  of  the  defendants, 
was  the  judge  of  the  court  in  which  the  action  was  brought, 
Judge  Stimson,  judge  of  another  district,  was  called  in  to 
hear  the  demurrer,  and  he  overruled  it  as  to  both  grounds. 

The  defendants  then  filed  their  answer  to  the  amended  com- 
plaint, putting  in  issue  some  of  its  averments,  to  which  a 
replication  was  filed.  The  answer  and  replication  become  im- 
material upon  this  review,  as  do  the  rulings  on  the  demurrer, 
because,  after  the  issues  were  made  up  and  Judge  Shumate, 
judge  of  another  district,  had  been  called  in  to  try  the  cause 
upon  the  merits,  he  sustained  the  objections  of  defendants  to 
the  introduction  of  any  evidence  by  plaintiff  in  support  of 
the  amended  complaint  upon  the  ground  that  therein  no  cause 
of  action  was  stated  as  against  any  of  the  defendants  in  the 
action.  Afterward  the  plaintiff  made  specific  and  detailed 
offers  of  proof  in  its  support,  which  were  likewise  refused. 

The  question  upon  this  appeal  is  as  to  the  sufficiency  of  the 
amended  complaint.  It  would  seem,  from  the  foregoing  state- 
ment of  its  averments,  confessed  by  the  demurrer,  that  the 
plaintiff  ought  to  recover.  The  maker  of  the  note  was  insol- 
vent, and,  after  maturity,  and  while  it  was  in  possession  of  the 
a40  First  National  Bank,  or  of  its  president,  legal  attempt  to 
enforce  payment  resulted  in  failure.  As  a  consideration  for  the 
note,  the  city  delivered  up  certificates  of  deposit  aggregating 
about  five  thousand  dollars.  If  it  fails  to  recover  in  this  ac- 
tion, that  amount  of  public  money  is  lost.  A  consideration  of 
the  specific  objections  which  defendants  make  to  the  amended 
complaint  is  probably  the  best  way  to  dispose  of  the  appeal. 

There  are  two  branches  to  the  case:  1.  The  question  as  to 
the  liability  of  the  bank ;  2.  As  to  the  liability  of  the  defend- 
ants McClure,  Stevens  and  Hurlburt.  All  the  transactions 
occurred  while  the  statute  enacted  in  1865,  entitled  **  Bonds, 
Bills  and  Promissory  Notes,"  was  in  force:  Mills'  Ann.  Stats., 
sec.  244  et  seq.  The  defendants'  contentions  in  support  of  the 
ruling  of  the  court  refusing  the  offer  of  proof  and  entering 
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judgment  for  defendants  are  thus  stated  by  them :  1.  That  the 
legal  effect  of  the  indorsement  as  made  by  Bailey,  for  the  pur- 
pose of  retransf  erring  the  note  to  the  bank,  was  to  cancel  both 
the  bank's  and  Bailey's  indorsements  thereon;  and,  if  this  be 
not  true,  it  limited  the  payment  of  the  note  to  an  order  made 
by  the  bank ;  2.  That,  under  our  statute,  the  note  could  be 
assigned  so  as  to  transfer  the  legal  title  from  the  bank  to  the 
city  only  by  a  written  indorsement  thereon,  and,  conceding 
that  delivery  of  the  note  would  constitute  an  equitable  assign- 
ment of  the  bank's  interest  therein,  it  gave  to  the  city,  or  the 
plaintiff's  predecessor  in  office,  the  city  treasurer,  only  those 
rights  which  the  First  National  Bank  had,  viz.,  the  right  to 
collect  the  note  as  against  the  maker  and  Hinsey,  the  payee, 
who  was  the  first  indorser;  that,  under  the  common-law  rule, 
suit  upon  this  bank  could  be  brought  only  in  the  name  of  the 
First  National  Bank,  and  the  bank  could  not  sue  itself;  that, 
while  the  code  authorizes  the  real  ***  party  in  interest  (the 
equitable  owner  of  a  note)  to  sue  thereon  in  his  own  name, 
that  provision  creates  no  liability  against  the  holder  of  the 
legal  title,  as  the  mere  delivery  of  the  note  by  the  bank  to  the 
city  treasurer  created  no  liability  against  him,  as  holder  of 
the  legal  title. 

To  the  first  proposition  defendants  cite  Adrian  v.  McCaskill, 
103  N.  C.  182,  14  Am.  St.  Rep.  788,  9  S.  E.  284,  3  L.  R.  A. 
759.  That  case  lays  down  no  such  doctrine  as  they  assert.  It  was 
there  ruled  that,  when  a  note  had  been  assigned  and  goes  out 
on  a  certain  line  which  subsequently  proves  to  be  a  collateral 
Une,  and  thereafter  comes  back  to  the  party  who  thus  sent  it 
out  with  the  names  of  some  of  the  collateral  indorsers  remain- 
ing thereon  and  is  then  reissued  after  maturity,  neither  the 
party  to  whom  it  is  reissued,  nor  that  party's  assignees,  can 
proceed  against  any  of  the  indorsers  in  the  collateral  line,  be- 
cause such  indorsers  are  not  in  the  line  through  which  such 
party  or  his  assignees  trace  title ;  in  short,  that  a  prior  indorser 
cannot  recover  from  a  subsequent  one.  If  the  reasoning  of 
that  case  be  applied  to  this,  instead  of  supporting  the  conten- 
tions of  defendants,  it  is  authority  for  the  claim  of  the  plain- 
tiff that,  when  Bailey  indorsed  the  note  and  retransferred  it 
to  the  bank,  the  Bailey  transaction  was  wiped  out,  and  title 
was  left  in  the  bank ;  and  when  it  subsequently  delivered  the 
note  to  the  city  treasurer  with  its  indorsement  thereon,  even 
thou^^h  this  indorsement  was  put  upon  the  note  at  the  time 
of  the  transfer  by  the  bank  to  its  president  for  a  special  pur- 
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pose,  the  bank  Ib  liable  to  its  transferee  precisely  as  it  would 
'  be  if  the  indorsement  was  in  blank,  general  and  unrestricted, 
and  made  at  the  time  of  the  transfer. 

Defendants  say  that,  under  our  statute,  as  previously  con- 
strued by  the  supreme  court  of  Illinois,  from  which  state  it 
was  taken,  the  legal  title  to  a  ^^^  promissory  note  can  only  be 
transferred  to  an  assignee  by  an  indorsement  on  the  note  it- 
self by  the  person  having  the  legal  title.  Delivery  passes  the 
equitable,  but  not  the  legal,  title.  The  defendants,  therefore, 
assiuning  that  the  bank  transferred  the  note  to  the  city  treas- 
urer only  by  delivery,  argue  that  thereby  the  equitable,  and 
not  the  legal,  title  passed;  hence,  even  if  this  suit  had  been 
brought,*  as  required  by  the  common  law,  in  the  name  of  the 
bank  for  the  use  of  the  plaintiff,  no  judgment  oould  have 
been  taken  by  the  bank  against  itself ;  and  as,  by  delivery,  the 
city  acquired  only  an  equitable  title,  being  only  such  as  th^ 
bank  itself  had,  the  bank,  by  mere  delivery,  did  not  assume 
the  liability  of  an  indorser,  and  no  action  upon  the  note  by 
the  city  against  it  would  lie. 

Whatever  may  be  said  of  this  contention,  if  the  assumed  fact 
of  transfer  by  delivery  only  was  true,  it  is  entirely  foreign  ta 
this  case  if  the  assumption  of  fact  upon  which  it  is  based 
is  not  borne  out  by  the  record.  First,  it  is  observed  that  plain- 
tiff does  not  rely  on  a  transfer  by  delivery.  She  asserts  what, 
in  a  legal  sense,  is  an  indorsement  in  blank.  In  the  amended 
complaint  there  is  an  allegation  that,  at  the  time  the  city  sur- 
rendered to  the  bank  its  certificates  of  deposit  and  received 
therefor  this  note,  the  bank  agreed  with  the  city  treasurer  that 
its  former  indorsement  still  remaining  upon  the  note  should 
stand  in  lieu  of  a  present  indorsement  But  it  is  apparent 
that  plaintiff  claims  nothing  by  virtue  of  the  contemporaneous 
agreement  which  defendants  say  was  oral,  though  the  com- 
plaint does  not  say  it  was  of  that  character,  and,  while  there 
is  not  an  averment  in  the  complaint,  in  those  words,  that  at 
the  time  this  transaction  took  place  the  bank  indorsed  the 
note,  yet  there  are  allegations  of  the  various  indorsements 
upon  the  ^^^  note  which  are  stated  to  have  been  there  at  the 
time  the  note  was  delivered  by  the  bank  to  the  city. 

These  allegations  show  that  the  bank  indorsed  this  note  to 
Bailey,  its  president,  for  a  special  purpose,  which  purpose  was 
accomplished.  Afterward  the  bank,  indorser,  received  back 
the  paper  from  Bailey,  and  thereafter  reissued  it  for  value 
without  striking  out  its  former  indorsement.     This  indorse- 
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ment  was  not  left  by  mistake,  accident  or  oversi^bt.  Plain- 
tiff's contention,  which  we  think  is  correct,  is  that  under  the 
facts,  the  bank  is  estopped  to  deny  its  liability  thereon  as  in- 
dorser,  and  it  makes  no  difference  whether  the  reissue  was  be- 
for  or  after  maturity.  Brook  v.  Vannest,  58  N.  J.  L.  162,  33 
Atl.  382,  supports  this  proposition,  and  St.  John  v.  Roberts, 
31  X.  Y.  441,  88  Am.  Dec.  287,  seems  to  us  conclusive  upon  the 
subject.  The  indorser  is  held  liable  upon  the  doctrine  of  es- 
toppel. The  city  was  certainly  a  purchaser  for  a  large  con- 
sideration and  in  good  faith,  and  the  bank,  in  reissuing  and 
delivering  to  it  the  note  without  erasing  its  former  special 
iDdorsement,  in  legal  effect  then  indorsed  the  note  in  blank. 
That  such  indorsement  passes  the  legal  title,  fixes  the  in- 
dorser's  liability  and  authorizes  this  action  by  the  city  as  in- 
doTKee  directly  against  the  bank  as  indorser,  is  too  plain  for 
ailment. 

In  thus  disposing  of  the  case,  we  do  not  invoke  the  doctrine 
announced  in  Doom  v.  Sherwin,  20  Colo.  234,  38  Pac.  56,  that, 
though  indorsement  by  the  payee  of  a  note  is  necessary  to 
transfer  title,  indorsement  by  his  transferee  is  not  necessary, 
as  he  can  pass  title  by  delivery,  since  plaintiff  does  not  rely 
upon  this  rule,  and  counsel  have  not  cited  the  case  to  this 
effect. 

Defendants'  objection  to  the  cause  of  action  alleged  against 
the  individual  defendants  McClure  and  others  are:  (1)  that 
no  liability  against  the  bank  has  been  stated,  consequently 
none  against  these  defendants;  '^  and  (2)  if  a  liability  as 
against  the. bank  is  pleaded,  the  complaint  fails  to  allege  that 
the  contract  whereby  McClure  and  others  assumed  all  the  lia- 
bilities of  the  bank  was  made,  or  intended  by  the  parties  to 
be,  for  the  benefit  of  the  plaintiff.  These  objections  are  not 
veil  taken.  We  have  held  that  the  complaint  states  a  cause  of 
action  against  the  bank. 

It  farther  charges  that,  in  consideration  for  a  transfer  to 
them  by  the  bank  of  all  its  assets,  McClure  and  others  assumed 
and  agreed  to  pay  all  its  liabilities,  aggregating  about  the 
sum  of  for^-one  thousand  dollars.  Facts  are  alleged  in  the 
pleading  from  which  it  necessarily  follows  that  the  note  sued 
on  is  one  of  the  liabilities  of  the  bank,  and  that  the  individual 
defendants  agreed  to  pay  all  its  liabilities.  The  complaint 
clearly  brings  the  plaintiff  within  the  class  for  whose  use  and 
benefit  the  contract  was  directly  made :  State  v.  St.  Louis  & 
8.  F.  By.  Co.,  125  Mo.  596,  28  S.  W.  1074 ;  Bohman  v.  Gaiser, 
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53  Neb.  474,  73  N.  W;  923 ;  Lehow  v.  Simonton,  3  Colo.  346 ; 
Oreen  v.  Richardson,  4  Colo.  584;  Green  v.  Morrison,  5  Colo. 
18. 

The  estimate  of  the  sum  of  the  liabilities  at  forty-one  thou- 
sand dollars  does  not  limit  to  that  sum  the  liabilities  which  the 
individual  defendants  assumed.  At  all  events,  if  the  pleading 
is  vulnerable  at  all,  it  is  on  the  ground  of  uncertainty,  and  no 
such  objection  was  taken  below.  As  against  a  general  demur- 
rer, the  amended  complaint  is  good. 

In  thus  disposing  of  the  case,  we  assume,  as  we  must,  the 
truthfulness  of  the  allegations  of  the  complaint  What  facts 
the  trial  may  disclose,  we  do  not  know. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial 

Reversed. 

Chief  Justice  Qabbert  and  Mr.  Justice  Steele  concur. 


One  Who  Olftains  PoMession  of  a  BiU  or  note,  after  indorsing  it, 
is  restored  to  his  original  position,  and  cannot,  nor  can  a  purchaser 
from  him  with  notice,  hold  intermediate  indorsers  liable  who  could 
look  to  him  again;  and  when  such  indorsements  are  in  blank,  parol 
evidence  is  admissible  to  show  the  relation  in  which  they  stand: 
Adrian  v.  McCaskill,  103  N.  C.  181,  14  Am.  St.  Bep.  788.  See,  too, 
Garden  City  Nat.  Bank  v.  Fitler,  155  Pa.  210,  35  Am,  St.  Eep.  874; 
Bernej  v.  Steiner,  108  Ala.  Ill,  64  Adl  St.  Bep.  144. 


COLORADO  LUMBER,  LAND  AND  IMPROVEMENT 

COMPANY  V.  DUSTIN. 

[38  Colo.  398,  87  Pac.  1142.] 

STATUTE  OF  FRAUDS— Bight  to  Invoke.— -If  one  performs 
services  for  another  in  consideration  of  an  oral  contract  under  which 
he  is  to  be  paid  in  land,  he  cannot,  by  invoking  the  statute  of  frauds, 
rescind  such  contract  and  recover  in  money  for  such  services,  unless 
the  other  party  also  insists  upon  the  statute  and  refuses  to  perform 
the  contract  on  his  part.     (p.  127.) 

Action  in  assumpsit  to  recover  for  certain  services  perf ormei 
On  the  trial  the  defendant  offered  to  prove  an  oral  agreement 
with  the  plaintiff  whereby  the  latter  was  to  receive  land  in 
payment  for  his  services,  and  that  the  former  was  ready  and 
willing  to  perform  his  part  of  the  contract.  This  offer  waa 
re.jected  by  the  court  and  a  money  judgment  rendered  in  favor 
of  plaintiff.    Defendant  appealed. 
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Sheaf  or  ft  Dolman,  for  the  appellant. 

*^  GODDABD,  J.  The  question  for  our  determination  is 
whether  the  court  erred  in  excluding  testimony  tending  to 
prove  the  oral  agreement  relied  on  by  defendant  to  defeat  a 
recovery  of  the  money  judgment  for  services  rendered  in  pur- 
snance  of  such  agreement ;  in  other  words,  whether  the  plain- 
tiffs were  entitled  to  revoke  the  statute  of  frauds  to  avoid  the 
oblic^tions  of  the  oral  agreement  under  which  the  labor  was 
performed,  and  recover  therefor  upon  an  implied  assumpsit, 
notwithstanding  the  defendant  is  willing  to  carry  out  the 
agreement  on  its  part. 

We  think  it  is  clear  that  this  may  not  be  done.  The  party 
to  be  charged  may  avail  himself,  if  he  so  elect,  of  the  protec- 
tion of  the  statute,  if  its  requirements  have  not  been  complied 
with,  as  a  defense  to  an  action  upon  an  executory  oral  con- 
tract, or  he  may  waive  the  protection  of  the  statute,  in  which 
event  the  contract  would  be  perfectly  good  against  him.  But 
a  third  party  cannot  escape  his  obligations  growing  out  of 
such  a  contract  by  denying  the  obligation  of  the  contract  on 
the  party  to  be  charged  thereby:  Browne  on  the  Statute  of 
Frauds,  5th  ed.,  sec.  135. 

It  has  been  uniformly  held  that  where  a  party  has  rendered 
services,  or  paid  money,  in  consideration  of  an  oral  contract, 
for  purchase  of  land,  he  cannot  rescind  such  contract  and  re- 
cover for  such  services,  or  the  money  paid,  unless  the  other 
party  insists  upon  the  statute,  and  refuses  to  perform  it  on 
his  part  Among  the  numerous  authorities  to  this  effect,  see 
the  following:  Shaw  v.  Shaw,  6  Vt.  69;  Philbrook  v.  Belknap, 
6  Vt  383 ;  Abbott  v.  Draper ,  ^^  4  Denio,  51 ;  Crabtree  v. 
WeUes,  19  lU.  55 ;  Cob  v.  HaU,  29  Vt.  510,  70  Am.  Dec.  432 ; 
Day  V.  Wilson,  83  Ind.  463,  43  Am.  Rep.  76 ;  Coughlin  v. 
Knowles,  7  Met  57,  39  Am.  Dec.  759 ;  Gammon  v.  Butler,  48 
Me.  344. 

In  Shaw  v.  Shaw,  6  Vt.  69,  it  is  said:  *'The  statute  applies 
only  to  executory  contracts,  not  to  those  in  whole  or  in  mate- 
rial part  executed.  Therefore,  when  one  party  has  partly 
performed  under  such  a  contract,  he  cannot  recover  for  what 
he  has  done,  unless  the  other  party  insist  upon  the  statute,  and 
refuse  to  perform.  This  is  too  obviously  just  to  require  com- 
ment, and  to  disregard  it  would  be  to  do  violence  to  every 
leading  principle.    The  contract  cannot  be  considered  void 
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so  long  as  he,  for  the  protection  of  whose  rights  the  statute  is 
made,  is  willing  to  treat  and  consider  the  contract  good." 

Under  this  obviously  just  rule,  the  defendant  should  have 
been  permitted  to  introduce  the  evidence  offered  and  to  show, 
if  it  could,  that  the  plaintiffs  were  not  entitled  to  recover  a 
money  judgment  for  the  services  rendered. 

The  error  of  thei  court  in  excluding  the  evidence  offered  by 
the  defendant  necessitates  a  reversal  of  the  judgment. 

Reversed. 

Chief  Justice  Qabbert  and  Mr.  Justice  Bailey  concur. 


For  Authorities  in  aupport  of  the  prineipal  ease,  ioe  tba  aoto  to 
Durham  v.  Wick,  105  Am.  St  Sep.  7^3. 


UNITED  STATES  FIDELITY  AND  GUARANTY  CX)M. 

PANY  V.  DOWNEY. 

[38  Colo.  414,  88  Pae.  461.] 

INSUBANCE — ^FideUty  Bond — ^Breacli  of  Wamnty  to  Bz- 
amine  Aocountb — If  an  application  for  an  officer's  fidelity  bond  eon- 
tains  a  statement  that  his  accounts  shall  be  examined  and  verifieU 
by  his  employer  quarterly,  and  that  such  statement  shall  be  con- 
sidered as  a  warranty,  and  the  bond  provides  that  tho  gaarantor  shall 
be  notified  immediately  upon  discovering  any  fraud  or  dishonesty  on 
the  part  of  such  officer,  the  verification  of  such  officer's  accounts  as 
required  by  his  bond  is  not  satisfied  by  accepting  as  true,  the 
amount  which  he  has  in  bank,  as  shown  by  his  deposit  book,  without 
any  investigation  to  ascertain  from  the  bank  whether  such  book 
represents  the  true  state  of  his  account,  and  in  case  of  the  officer's 
defalcation  the  guarantor  is  not  liable  on  the  bond.     (pp.  130,  131.) 

Story  &  Story  and  T.  Y.  Bradshaw,  for  the  appellant. 

T.  J.  Bamett,  J.  F.  Wood  and  J.  H,  Murphy,  for  the  ap- 
pellee. 

^^^  BAILEY,  J.  This  was  an  action  originally  begun  in 
the  county  court  of  Ouray  county,  and  from  there  appealed  to 
the  district  court,  and  from  a  judgment  in  favor  of  plaintiff 
was  appealed  from  the  district  court  to  this  court.  It  was 
brought  to  recover  the  sum  of  one  thousand  dollars  and  inter- 
-est  alleged  to  be  due  under  the  terms  of  a  certain  indemnifying 
bond  executed  by  the  appellant  in  favor  of  the  Ouray  Miners' 
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Union  No.  15  of  the  Western  Federation  of  Minera,  and  given 
to  secure  the  faithful  discharge  of  his  duty  by  one  John  M. 
Hogue,  the  secretary-treasurer  of  the  union. 

In  the  application  made  by  the  appellee  for  the  bond, 
among  other  representations,  the  following  appears: 

"Q.  How  often  will  his  books  and  accounts  be  examined 
and  verified  with  funds  and  property  on  hand  and  in  bookt 
A.    Every  three  months. 

**•  **Q.  By  whom  will  this  be  donet  A.  By  the  board 
of  trustees,  three  persons. 

"The  foregoing  answers,  statements  and  representations 
are  hereby  warranted  to  be  true  and  correct,  and  it  is  hereby 
agreed  on  behalf  of  this  body  or  association,  in  consideration 
of  the  execution  of  said  bond,  that  throughout  the  continu- 
ance thereof  the  checks  and  supervisions  above  described  shall 
be  faithfully  observed,  and  that  the  business  of  said  body  or 
association  shall  continue  to  be  managed  and  conducted  as 
above  set  forth.  The  above  answers,  statements  and  represen- 
tations are  to  be  considered  wan*anties,  and  they  shall  form 
the  basis  of  the  guaranty  hereby  applied  for." 

In  introducing  its  testimony,  the  plaintiff  produced  C.  C. 
Barge  as  a  witness  upon  its  behalf  He  testified  that  he  was 
a  trustee  of  the  Ouray  Miners'  Union  during  all  of  the  period 
of  Hogue 's  incumbency  in  office;  that  his  cotrustees  were  Eu- 
gene Riley  and  James  Cox.  He  first  learned  that  Hogue  was 
short  in  his  accounts  on  the  evening  of  February  16,  1901. 
The  witness  and  another  member  of  the  board  made  a  quar- 
terly examination  of  Hogue 's  accounts  in  December,  1900. 
On  the  occasion  of  the  examination,  Hogue  gave  the  trustee 
his  books  and  accounts  that  he  had  in  his  possession.  The 
trustees  went  over  them,  and  ascertained  the  amount  of  the 
money  he  had  received  and  disbursed,  and,  taking  a  balance, 
found  that  Hogue  should  have  on  hand  and  in  bank  seven 
hundred  and  forty  dollars  and  some  odd  cents.  As  the  wit- 
ness remembered,  there  was  about  four  hundred  and  forty 
dollars  in  the  bank,  the  balance  Hogue  had  in  cash.  Hogue 
laid  the  money  on  the  table,  and  witness  counted  three  hun- 
dred and  three  dollars  and  some  cents,  which,  together  with 
the  amount  in  the  bank,  made  a  true  balance  at  that  time. 
*"  The  witness  stated:  **I  made  an  examination  of  the  books. 
He  submitted  a  little  statement-book,  I  should  call  it  a  bank- 
book, showing  the  amount  he  had  in  the  bank,  and  I  checked 
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that  book  as  true — ^it  was  an  ordinary  deposit-boot'*  The 
witness  did  nothing  to  verify  the  amount  that  was  in  the  bank. 
He  did  not  know  whether  or  not  checks  had  been  drawn 
against  the  account  that  were  not  shown  in  the  book.  He  did 
not  know  whether  the  three  hundred  and  three  dollars,  which 
Hogue  had  in  his  possession  was  obtained  by  giving  a  check 
upon  the  amount  shown  by  the  deposit-book  to  be  in  the  bank, 
and  he  made  no  effort  to  determine  the  exact  amount  that  was 
upon  deposit  in  the  bank  at  the  time  he  audited  the  account 

Eugene  Riley,  another  of  the  trustees  who  assisted  in  the 
examination  of  the  accounts,  and  who  was  called  by  the  de- 
fendant as  its  witness,  said  that,  in  determining  the  amount 
of  money  he  (Hogue)  had  on  hand,  they  took  the  bank-book, 
which  was  not  verified  by  witness  as  one  of  the  trustees  be- 
cause the  bank  was  closed.  He  did  not  count  the  money  that 
Hognio  produced,  but  thought  that  the  other  trustee  did.  This 
testimony  in  relation  to  the  manner  in  which  the  books  and  ac- 
counts were  examined  and  verified,  and  the  funds  and  prop- 
erty on  hand  and  in  the  bank,  was  not  disputed,  explained  or 
in  any  way  contradicted.  The  defendant  requested  the  court 
to  instruct  the  jury  to  return  a  verdict  for  the  defendant. 
This  request  was  denied.  The  jury  returned  a  verdict  for 
the  plaintiff,  and  defendant  moved  to  set  aside  the  verdict 
and  grant  a  new  trial.  This  request  was  denied.  In  refusing 
these  two  requests,  the  court  erred,  and  because  these  errors 
will  necessarily  require  the  reversal  of  the  case,  we  wiU  not 
consider  the  other  errors  assigned. 

^^^  We  arrive  at  the  conclusion  that  the  court  erred  in 
these  particulars,  for  the  following  reasons:  The  bond  pro- 
vides, among  other  things,  that  the  miners'  union  should  no- 
tify defendant  immediately  upon  discovering  any  fraud  or 
dishonesty  on  the  part  of  an  employ^.  The  statement  made 
in  the  application,  to  the  effect  that  the  accounts  of  the  em- 
employe  should  be  examined  and  verified  quarterly,  was  made 
for  the  evident  purpose  of  enabling  the  guarantor  to  know 
what  means  were  to  be  adopted  by  the  employer  to  discover 
fraud  or  defalcation  in  the  event  of  its  occurrence.  It  is  al- 
leged in  the  complaint  that  the  shortage  of  Hogue  was  not 
discovered  until  February  16th,  more  than  two  months  after 
the  quarterly  examination  of  December  10th.  For  aught  that 
appears  in  the  testimony,  much  of  this  shortage  may  have  ex- 
isted at  the  time  of  the  attempted  examination  of  the  accounts. 
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This  examination  was  made  by  two  of  the  trustees.  Accord- 
ing to  their  own  testimony,  they  made  no  investigation  what- 
ever to  ascertain  the  amount  of  money  Hogue  actually  had  in 
the  bank,  and  in  checking  up  the  funds  on  hand,  merely  took 
the  balance  shown  by  Hogue 's  bank-book.  It  needs  no  argu- 
ment to  show  that,  without  such  an  investigation  at  the  bank, 
there  could  be  no  checking  up  of  the  funds  on  hand.  For 
aDything  which  the  trustees  might  have  known,  the  cash  which 
they  claimed  Hogue  had  on  hand  might  have  been  drawn  from 
the  bank  subsequent  to  the  balancing  of  the  bank-book,  and, 
therefore,  there  was  not  a  compliance  with  the  safeguard 
which  the  union  had  agreed  to  give  to  the  defendant. 

To  verify  means  to  prove  to  be  true  or  correct,  to  establish 
the  truth  of,  to  confimL  Nothing  of  this  nature  was  done  or 
attempted  to  be  done  by  the  trustees,  so  that  there  was  an  ab- 
solute breach  of  the  contract  '**•  made  by  the  union  which  was 
the  inducement  offered  defendant  for  making  the  bond.  The 
onion,  having  failed  to  do  that  which  it  was  compelled  to  do 
under  its  agreement,  released  appellant  from  all  liability 
under  the  bond.  The  trial  court  should  have  directed  the  juiy 
to  find  for  the  defeudant.  Since  the  representations  of  the 
obligee  were  in  response  to  the  obligor's  specific  inquiries,  they 
were  material  to  the  risk,  and  when  the  obligee  failed  to  per- 
form that  part  of  the  contract,  it  became,  either  knowingly  or 
otherwise,  a  party  to  the  fraud  which  the  bond  was  given  to 
indemnify  them  against,  and,  being  a  party  to  the  fraud,  it 
cannot  call  upon  the  obligor  for  remuneration.  In  the  bond, 
it  is  expressly  asserted  by  the  obligor  that  the  answers  to  these 
questions  were  deemed  material.  As  we  have  seen,  they  were 
material  to  the  risk  as  a  matter  of  fact,  and,  as  a  matter  of 
law,  the  obligor  relied  upon  them  and  had  the  right  to  rely 
upon  them,  and  presumably  the  company  would  not  have 
issued  the  policy  had  the  obligee  not  made  answers  as  it  did. 
In  any  event,  whether  the  bond  would  have  been  entered  into 
under  other  or  different  circumstances  or  not,  is  immaterial. 
The  plaintiff  accepted  this  bond  under  these  conditions  and 
under  the  agreement  to  do  that  which  it  failed  to  do,  and,  as 
a  consequence,  could  not  recover.  The  foregoing  reasoning 
is  based  upon  the  following  authorities :  American  Bonding  & 
T.  Co.  v.  Burke,  36  Colo.  49, 85  Pac.  692 ;  Carpenter  v.  Ameri- 
can Ins.  Co.,  1  Story,  57,  Fed.  Cas.  No.  2428 ;  CarroUton  Furni- 
ture Co.  V.  American  Cr.  Co.,  124  Fed.  25,  59  C.  C.  A,  545; 
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Hoover  v.  Royal  Neighbors,  65  Kan.  616,  70  Pac.  595,  and 
other  cases  and  authorities  cited  in  the  foregoing.     The  judg- 
ment of  the  district  court  will  be  reversed. 
Reversed. 

Chief  Justice  Gabbert  and  Mr.  Justice  Qoddard  concur. 


For  Authorities  on  the  question  decided  in  the  principal  ease,  see 
the  note  to  First  Nat.  Bank  ▼.  Fidelity  etc.  Co.,  100  Am.  St.  Hep. 
782,  on  fidelitj  insurance.  The  bond  of  a  surety  company,  lilLe  any 
other  insurance  policy,  must,  when  doubtful  or  ambiguous,  be  given 
the  strongest  interpretation  against  the  insurer  that  it  reasonably 
will  bear:  American  Bonding  Co.  y.  Morrow,  80  Ark.  49,  117  Am. 
St.  Bep.  72. 


MORTGAGE  TRUST  COMPANY  v.  REDD. 

[38  Colo.  458,  88  Pac.  473.] 

JUDGMENTS — Collateral  Attack. — ^A  judgment  may  be  col- 
laterally attacked  for  error  in  assuming  jurisdiction,  but  it  cannot  be 
thus  attacked  for  an  error  committed  in  the  exercise  of  jurisdiction 
legally  obtained,     (p.  136.) 

JUDGMENTS — Collateral  Attack — Guardian's  Sales — ^Failure 
to  Give  Notice. — ^The  giving  by  a  guardian  of  the  required  statutory 
notice  by  publication  of  his  petition  to  sell  his  ward's  estate  is  not 
essential  to  the  jurisdiction  of  the  court,  and  its  omission  is  not  fatal 
to  the  judgment,  nor  does  it  render  it  open  to  collateral  attack.  CPP- 
136,  137.) 

JUDGMENTS — Collateral  Attack — Guaxdian's  Sales. — ^In  a 
proceeding  by  a  guardian  to  obtain  permission  to  sell  his  ward's  real 
estate,  the  constitution  and  statute  expressly  gives  the  district  court 
jurisdiction  of  the  subject  matter,  and  by  filing  the  petition  for  leave 
to  sell,  the  court  acquires  jurisdiction  of  the  person  of  the  ward, 
and  is  then  called  upon  to  determine  whether  the  facts  entitle  the 
petitioner  to  the  relief  asked,  and  also  whether  the  petitioner  has 
given  the  notice  required  by  statute,  and,  if  error  is  commit  led  in 
passing  upon  either  of  these  questions,  it  is  not  in  acquiring,  but  in 
the  exercise  of,  jurisdiction,  and  the  judgment  rendered  therein  is 
not  subject  to  collateral  attack,     (pp.  ^139,  140.) 

GUABDIAN  AND  WARD— Sales— PubUcaticm  of  Notice^ 
SufSlclency. — ^If  the  statute  provides  that  notice  of  a  guardian's  ap> 
plication  to  sell  his  ward's  real  estate  shall  be  published  for  three 
successive  weeks,  such,  requirement  is  satisfied  by  the  publication  in 
three  consecutive  weekly  issues  of  a  newspaper  before  the  date 
noticed  for  the  filing  of  the  petition,  or  making  the  application  for 
the  order  of  sale.     (p.  146.) 

JUDGMENTS — ^Presumption  as  to  Jurisdiction. — ^If  a  judgment 
of  a  court  of  general  jurisdiction  is  rendered  in  a  special  statutory 
proceeding,  the  same  presumptions  of  jurisdiction  attach  thereto  as 
to  a  judgment  of  the  same  court  when  proceeding  according  to  the 
course  of  the  common  law.     (p.  147.) 


Sept.  1906.]      Mortgage  Trust  Co.  v.  Redd.  133 

OUAKDIAN  AND  WASI>— Sales  of  Beal  Estate.— If  a 
fBardian,  under  order  of  court,  sells  real  estate  belonging  to  his 
wards,  and  one  of  them,  after  beeoming  of  age,  transfers  her  interest 
therein  to  a  subsequent  purchaser,  a  nonsuit  cannot  be  granted  in  an 
action  to  foreclose  a  trust  deed  thereon,  on  the  ground  of  invalidity 
of  the  guardian's  sale.     (p.  147.) 

B.  H.  Gilmore,  for  the  plaintiff  in  error. 

C.  E.  Herrington  and  F.  Herrin^on,  for  the  defendant 
m  error. 

^^  GUNTEB,  J.  This  was  an  action  to  foreclose  a  trust 
deei  At  the  close  of  the  evidence  for  plaintiff — plaintiff  in 
error — ^apon  motion  of  defendant,  Etta  L.  Redd,  the  conrt 
entered  a  judgment  of  nonsuit.  It  will  be  seen,  as  our  opinion 
proceeds,  that  the  vital  question  upon  this  review  of  that  rul- 
ing is  the  validity  of  a  judgment  of  the  district  court  of  said 
Arapahoe  county,  rendered  May  27,  1889,  permitting  a  guard- 
ian to  sell  the  real  estate  of  his  wards,  which  realty  later  and 
at  the  date  of  the  institution  of  this  action  was  covered  by 
the  above  trust  deed.  The  procedure  in  securing  the  last- 
mentioned  judgment,  that  is,  the  order  permitting  the  sale, 
was  under  section  2083  of  1  Mills'  Annotated  Statutes,  read- 
ing, so  far  as  pertinent  to  this  ruling,  as  follows: 

**To  obtain  such  order,  the  ^ardian  shall  present  to  the 
district  court  ....  a  petition  setting  ^^^  forth  the  condi- 
tion of  the  estate,  and  the  facts  and  circumstances  on  which 
the  petition  is  founded.  Notice  of  such  intended  applica- 
tion shall  first  be  given  by  publication  in  some  public  news- 
paper, published  in  the  county  where  such  proceeding  is  to 
be  had,  for  three  successive  weeks ;  or,  if  no  such  newspaper 
is  published,  then  by  posting  written  notices,  in  three  of  the 
most  public  places  in  said  county,  at  least  three  weeks  before 
the  time  of  the  hearing  by  the  court." 

The  facts  material  to  this  review  are:  Etta  L.  and  Lillie 
B.  Redd,  minors,  owned  certain  real  estate.  Their  guardian 
filed  in  the  district  conrt  of  said  county  his  petition  for  leave 
to  sell  said  realty,  and,  on  May  27,  1889,  the  court  made  an 
order  of  sale  containing,  inter  alia,  this  recital: 

"Now,  on  this  day,  came  the  said  petitioner,  Alexander 
W.  Bedd,  guardian  of  the  persons  and  property  of  the  above- 
named  Lillie  B.  Redd  and  Etta  L.  Redd,  infant  wards,  and 
presented  to  the  court  here  his  verified  petition  as  guardian 
aforesaid,  praying  leave  and  authority  to  sell  at  private  sale 
and  dispose  of  certain  real  estate  of  which  said  wards  are 
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jointly  possessed  in  fee,  ....  and  it  appearing  to  the  court 
that  said  wards  aforesaid  had  been  duly  and  personally  no- 
tified in  the  premises,  and  that  three  weeks'  publication  of 
notice  had  been  made  and  had  according  to  law." 

July  16,  1889,  the  guardian  filed  a  second  petition  in  the 
same  case,  asking  therein  permission  to  encumber  said  prop- 
*erty  to  secure  funds  for  the  use  of  said  wards.    Leave   was 
granted  to  encumber  until  a  sale  at  a  reasonable  price  could 
be  made,  and,  acting  thereunder,  on  July  16,  1889,  the  guard- 
ian, as  such,  borrowed  of  plaintiff  two  thousand  dollars,  giving 
his  promissory  note  as  guardian  therefor,  of  date  July   23, 
1889,  payable  August  1,  1892,  and  to  secure  the  same,  gave 
the  trust  deed  involved.    May,  1890,  pursuant  to  the  '***  or- 
der of  sale  of  May  27,  1889,  the  guardian,  for  the  considera- 
tion of  six  thousand  five  hundred  dollars,  sold  and  conveyed 
the  real  estate  to  one  Braun,  subject  to  the  trust  deed.     June 
26,  1890,  Braun  sold  and  conveyed  to  defendant,  Kline,  said 
realty  by  warranty  deed,  subject  to  said  trust  deed.     Octo- 
ber 17,  1891,  Lillie  B.  Redd,  then  of  full  age,  for  a  valuable 
consideration,  conveyed  all  of  her  interest  in  said  property 
to  Braun.    August  1,  1892,  the  note  for  two  thousand  dol- 
lars, secured  by  the  trust  deed,  fell  due,  and  Kline,   veho 
claimed  ownership  of  said  real  estate  through  the  warranty 
deed  from  Braun,  and  through  the  operation  of  the  above 
deed  of  1891  of  Lillie  B.  Redd,  for  the  purpose  of  securing 
an  extension  of  the  note,  entered  into  a  written  agreement 
with  plaintiff  whereby  he  promised  to  pay  the  note  at   its 
maturity  as  fixed  by  the  extension,  and  further  agreed  that, 
in  case  of  default  in  payment  of  the  note,  said  premises 
might  be  sold  **  according  to  the  provisions  of  said  deed  of 
trust."    September  15,  1892,  the  guardian's  sale  made   to 
Braun  was  reported  to  and  approved  by  the  court.    June  5, 
1893,  Kline  conveyed  the  premises  to  one  Findlay,  who,  July 
21,  1894,  reconveyed  to  Kline.    Such  is  the  history  of  the 
title  to  the  date  (April,  1896)  of  the  institution  of  this  suit 
to  foreclose.    The  proceeding  is  against  the  land,  there  be- 
ing no  effort  to  hold  Etta  L.  Redd  personally.    Alexander  W. 
Redd,  Lillie  B.  Redd,  Etta  L.  Redd,  Findlay,  Kline,   the 
heirs  of  Braun,  and  others  unnecessary  to  mention,  were  made 
parties  defendant.    All  of  defendants  defaulted  except  Etta 
L.  Redd,  who  appeared  by  answer  and  cross-complaint  and 
bv  counsel  at  the  trial.    At  the  close  of  the  evidence  for 
plaintiff,  defendant^  Etta  L.  Bedd,  moved  a  nonsuit,  whielu 
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as  stated,  was  granted.  To  review  the  judgment  entered  in 
pursnanee  of  this  motion,  the  case  is  here. 

^•^  As  Kline,  by  his  above-mentioned  agreement  of  August 
1,  1892,  in  consideration  of  an  extension  in  the  time  of  pay- 
ment, assumed  the  note  and  agreed  that  the  trust  deed  should 
be  a  lien  on  the  realty  in  question,  he  cannot  question  the 
validity  of  the  note  or  trust  deed,  nor  is  he  doing  so.  Fur- 
ther, if  Kline  is  the  owner  of  said  realty,  then  Etta  L.  Redd 
has  no  interest  in  this  proceeding  to  foreclose,  which  is  di- 
rected solely  against  the  realty,  and  no  right  to  object  to  it. 
There  is  no  question  about  Kline's  ownership  of  the  realty, 
if  the  judgment  permitting  the  sale  by  the  guardian  of  May 
27,  1889,  is  valid. 

In  this  proceeding  to  foreclose  the  trust  deed,  defendant, 
Etta  L.  Redd,  by  her  ahswer,  assails  the  validity  of  that 
judgment,  on  the  ground  of  an  alleged  jurisdictional  infirmity. 

Although  this  ground  of  assault — ^lack  of  jurisdiction — ^is 
nrged  in  this  proceeding  to  foreclose,  which  proceeding  is 
collateral  to  that  in  which  the  judgment  so  assaulted  was 
rendered,  yet  it  is  the  right  of  the  defendant  to  so  attack 
the  judgment,  and,  if  jurisdictional  infirmity  be  shown,  it 
will  be  fatal  here  to  that  judgment.  In  Wilson  v.  Haw- 
thorne, 14  Colo.  530,  20  Am.  St.  Rep.  209,  24  Pac.  548,  the 
court  said:  ''Though  the  authorities  are  somewhat  conflict- 
ing upon  questions  of  this  kind,  we  think  that  the  better  doc- 
trine is,  that  a  judgment  rendered  without  obtaining  juris- 
diction of  the  person  may  be  impeached  and  set  aside  by  a 
proceeding  in  equity  for  that  purpose;  that  in  such  pro- 
ceeding the  recitals  of  the  record  will  not  be  taken  to  im- 
port absolute  verity;  and  also  that  an  action  brought  upon 
a  judgment  pronounced  without  obtaining  jurisdiction  oi 
the  person  of  the  defendant  may  be  defeated  by  a  proper  an- 
swer, under  a  system  of  procedure  allowing  equitable  de- 
fenses to  be  interposed  in  all  civil  actions.  To  warrant  such 
relief,  the  contradiction  of  the  record  *•*  must  be  clearly 
established;  but  we  need  not  discuss  the  kind  or  quantum 
of  evidence  required,  since,  in  this  case,  no  issue  was  taken 
on  the  cross-complaint '':  Colo.  Civ.  Code,  sees.  59,  60;  Bliss 
on  Code  Pleading,  sec.  347 ;  Freeman  on  Judgments,  sec.  495 ; 
Marr  v.  Wetzel,  3  Colo.  2 ;  Great  West  Min.  Co.  v.  Woodmas 
of  Alston  Min.  Co.,  12  Colo.  46,  13  Am.  St.  Rep.  204,  20  Pae. 
771;  Thompson  v.  Whitman,  18  Wall.  457,  21  L.  ed.  897; 
Bidgeway  v.  Bank  of  Tennessee,  11  Humph.  523. 
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In  Hallack  v.  Loft,  19  Colo.  74,  34  Pac.  568,  it  is  said :  ''The 
right  to  attack  a  judgment  for  jurisdictional  infirmity,  or  for 
fraud,  is  not  confined  to  the  complaint;  it  extends  as  well  to 
the  answer  and  replication":  See,  also,  Smith  v.  Morrill,  12 
Colo.  App.  233,  55  Pac.  824 ;  Symes  v.  People,  17  Colo.  App. 
466,  69  Pac.  312;  Symes  v.  Charpiot,  17  Colo.  App.  463, 
69  Pac.  311 ;  Tabor  v.  Bank  of  Leadville,  35  Colo.  1,  83  Pac. 
1060. 

While  the  right  to  attack  a  judgment  in  a  collateral  pro- 
ceeding for  a  jurisdictional  infirmity — that  is,  error  in  assum- 
ing jurisdiction — ^is  well  settled  in  this  jurisdiction,  on  the 
other  hand,  it  is  equally  well  settled  that  a  judgment  can- 
not be  questioned  collaterally  for  an  error  committed  in  the 
exercise  of  jurisdiction. 

The  opinion  in  Medina  v.  Medina,  22  Colo.  146,  43  Pac. 
1001,  supports  the  syllabus,  which  reads  thus:  "Decrees  and 
orders  of  court  entered  in  the  exercise  of  jurisdiction,  even 
though  erroneous,  are  not  open  to  collateral  attack." 

In  Brown  v.  Tucker,  7  Colo.  30,  1  Pac.  221,  the  court  said : 
"The  decided  weight  of  authority  is  to  the  effect  that,  whether 
jurisdiction  has  been  obtained  by  the  service  of  process,  actnal 
or  constructive,  all  subsequent  proceedings  are  exercise  of 
jurisdiction,  and,  however  erroneous,  they  are  not  void,  but 
voidable  only,  and  not  subject  to  collateral  attack":  ^^^  See 
also,  Powell  v.  National  Bank  of  Commerce,  19  Colo.  App.  57, 
74  Pac.  536. 

The  difficulty  lies  not  in  the  existence  or  recognition  of 
the  general  principle  so  announced,  but  in  applying  it  to  the 
facts  here,  presented. 

The  statute  (section  2083,  supra)  provides:  ''Notice  of 
such  intended  application  shall  first  be  given  by  publication 
in  some  public  newspaper,  published  in  the  county  where 
such  proceeding  is  to  be  had,  for  three  successive  weeks.*' 

The  defendant  says  that  the  petition  for  leave  to  sell  was 
filed,  and  the  judgment  authorizing  the  guardian  to  sell  was 
rendered,  without  giving  the  notice  so  provided;  that  giving 
such  notice  is  a  jurisdictional  requirement,  and  its  omission 
fatal  to  the  judgment  authorizing  the  sale.  If  giving  such 
notice  was  not  essential  to  jurisdiction,  its  omission,  being 
simply  an  error  in  the  exercise  of  jurisdiction,  is  immaterial 
in  this  collateral  proceeding,  and  the  proof  of  a  failure  to 
give  the  notice  would  not,  in  this  proceeding,  affect  the  valid- 
ity of  the  judgment  authorizing  the  sale.    If  the  omission  of 
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the  notice,  in  the  procedure  leading  np  to  the  order  of  sale, 
was  but  an  error  in  the  exercise  of  jurisdiction,  it  can  be 
reviewed  only  in  a  direct  proceeding  such  as  a  writ  of  error 
to,  or  an  appeal  from,  that  judgment.  It  has  been,  and  is, 
the  consistent  policy  of  the  appellate  courts  of  this  jurisdic- 
tion, and  is,  we  think,  a  most  wholesome  one,  to  uphold 
against  collateral  attack  judgments  of  courts  of  general  juris- 
diction when  the  parties  have  once  had  their  day  in  court. 
In  fact,  the  rule  permitting,  in  a  collateral  proceeding,  at- 
tacks on  judgments  on  jurisdictional  grounds  and  permit- 
ting the  absence  of  jurisdiction  to  be  shown  even  in  contra- 
diction to  jurisdictional  recitals  in  the  record,  is  founded 
largely  on  the  reason  that  a  party  should  not  be,  and  can- 
not be,  deprived  of  his  constitutional  right,  his  day  '*^*®  in 
court,  by  a  false  jurisdictional  recital  in  the  record,  as  that 
he  had  been  personally  served  with  summons,  when,  in  truth, 
there  had  been  no  such  service :  1  Freeman  on  Judgments,  4th 
ed.,  sec.  133. 

As  this  opinion  proceeds,  it  will  appear  that  the  complain- 
ing defendant,  Etta  L.  Redd,  had  her  day  in  court,  and  that 
the  giving  of  the  statutory  notice  in  question  was  not  essen- 
tial to  the  court  acquiring  personal  jurisdiction  as  to  her. 

The  general  policy  of  the  courts  of  this  commonwealth  to 
surround  judgments  of  courts  of  general  jurisdiction,  even 
when  not  proceeding  according  to  the  course  of  the  common 
kw,  with  every  presumption  of  jurisdiction  and  thereby  to 
uphold  such  judgments,  is  seen  in  their  holdings  in  cases  of 
collateral  attacks  upon  judgments  in  attachment  suits  and 
decrees  rendered  under  the  irrigation  statutes. 

Van  Wagenen  v.  Carpenter,  27  Colo.  444,  61  Pac.  698,  was 
an  action  to  recover  a  money  judgment  in  which  jurisdic- 
tion of  the  defendant — a  nonresident — was  obtained  by  at- 
taching real  estate  standing  in  the  name  of  a  third  party.  It 
did  not  affirmatively  appear  from  the  record  that  the  attach- 
ment was  served  as  required  by  our  code.  While  it  was  ad- 
mitted that  jurisdiction  depended  upon  service  of  the  writ 
of  attachment,  as  required  by  the  code,  yet  it  was  contended 
that  it  was  not  essential  to  the  validity  of  the  judgment  that 
the  record  should  affirmatively  show  this  fact.  It  was  con- 
tended that,  although  the  proceeding  by  attachment  was  a 
special  statutory  proceeding,  yet,  as  the  judgment  in  such 
proceeding  was  that  of  a  court  of  general  jurisdiction,  the 
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same  presumptions  were  in  favor  of  jurisdiction  in  such  ac- 
tion as  in  other  cases. 

The  court,  in  that  case,  inter  alia,  said:  "There  exists  an 
irreconcilable  conflict  in  the  authorities  upon  this  question. 
This  conflict  arises  from  the  view  the  different  courts  enter- 
tain as  to  the  nature  '*^^  of  the  jurisdiction  that  the  courts 
exercise  in  enforcing  remedies  provided  by  the  attachment 
acts;  some  holding  that  the  power  to  take  cognizance  of  at- 
tachment proceedings  is  a  special  jurisdiction  conferred  by 
the  statute,  which  was  not  within  the  general  jurisdiction  of 
the  courts;  and  that  everything  necessary  to  diow  that  such 
jurisdiction  has  been  rightfully  exercised  must  appear  upon 
the  face  of  the  record;  while,  by  others,  it  is  held  that  at- 
tachment proceedings  are  within  the  general  jurisdiction  con- 
ferred by  the  constitution,  and  that  the  statute  has  only  pre- 
scribed a  new  mode  or  process  for  bringing  the  persons  or 
property  within  their  control;  and  that  the  same  presump- 
tion in  favor  of  jurisdiction  of  such  actions  will  be  indulged 
as  in  other  cases.** 

The  court  then  cites  a  number  of  cases  in  support  of  the 
latter  view,  and  proceeds:  "We  think  the  rule  announced  in 
these  cases  is  supported  by  the  better  reason ;  and  that,  when 
action  of  a  court  of  general  jurisdiction  is  invoked  in  attach- 
ment proceedings,  although  its  power  to  so  act  is  conferred 
by  a  special  statute,  it,  nevertheless,  in  exercising  such  spe- 
cial powers,  acts  judicially  and  is  none  the  less  a  court  of 
general  jurisdiction  because  it  proceeds  according  to  rules 
and  practice  prescribed  by  the  statute.  The  same  considera- 
tions of  public  policy  and  reasons  exist  why  the  record,  if 
silent,  should  be  aided  by  the  same  presumptions  which  ob- 
tain in  cases  of  personal  service.'* 

The  same  declaration  of  the  law  is  made  by  this  court  in 
the  recent  cases  of  Burris  v.  Craig,  34  Colo.  383,  82  Pac.  944, 
and  Farmers'  Union  Ditch  Co.  v.  Rio  Grande  Canal  Co.,  37 
Colo.  512,  86  Pac.  1042. 

Mr.  Freeman  is  in  full  accord  with  the  law  as  so  announced 
by  our  courts.  At  section  123,  volume  1,  fourth  edition,  of 
Freeman  on  Judgments,  he  says:  ^^  **The  doctrine  that  the 
judgments  of  courts  of  record  are  of  less  force,  or  are  to  be 
subjected  to  any  closer  scrutiny,  or  that  they  are  attended 
with  any  less  liberal  presumptions,  when  created  by  virtue 
of  a  special  or  statutory  authority,  than  when  rendered  in 
the  exercise  of  ordinary  jurisdiction,  has  been  repudiated  in 
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flome  of  the  states;  and  the  reasons  sustaining  this  repudia- 
tion have  been  stated  with  such  clearness  and  force  as  to 
produce  the  conviction  that  the  doctrine  repudiated  has  no 
foundation  in  principle,  however  strongly  it  may  be  sustained 
by  precedent.  .  •  .  .  And,  finally,  it  is  suggested  that,  as 
no  reason  has  been  given  for  regarding  the  same  tribunal 
with  different  degrees  of  consideration,  according  to  circum- 
stances which  seem  not  to  affect  its  claims  to  our  confidence, 
therefore,  all  its  adjudications,  though  arising  out  of  the 
exercise  of  lawful  jurisdiction  conferred  at  different  times 
or  from  different  but  equally  competent  sources,  should  be 
subjected  to  similar  rules  and  indulged  with  equal  presump- 
tions." 

The  policy  of  the  law  to  uphold  judgments  in  cases  of  col- 
lateral attack  is  seen  in  the  following  citations: 

"In  doubtful  cases,  as  the  safer  course,  the  courts  are  in- 
clined to  treat  defects  as  errors  or  irregularities  rather  than 
jurisdictional  defects":  17  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  p.  1066. 

"Notwithstanding  general  definitions,  the  courts  have  found 
it  difficult  to  determine,  in  many  cases,  whether  errors  and 
omissions  in  the  course  of  leg^  proceedings  rendered  the 
proceedings  void,  or  were  mere  irregularities.  In  doubtful 
eases,  however,  as  the  safer  course,  the  courts  incline  to  treat 
the  defects  as  irregularities  rather  than  as  nullities":  Salter 
V.  Hilgren,  40  Wis.  363. 

^•^  "No  order  which  a  court  is  empowered,  under  any  cir- 
cumstances in  the  course  of  a  proceeding  over  which  it  has 
jurisdiction,  to  make,  can  be  treated  as  a  nullity  merely  be- 
cause it  was  made  improvidently,  or  in  a  manner  not  war- 
ranted by  law  or  the  previous  state  of  the  case.  The  only 
question  in  such  a  case  is.  Had  the  court  or  tribunal  the 
power,  under  any  circumstances,  to  make  the  order  or  per- 
form the  actf  If  this  be  answered  in  the  affirmative,  then 
its  decision  upon  those  circumstances  becomes  final  and  con- 
clusive, until  reversed  by  a  direct  proceeding  for  that  pur- 
pose. In  the  case  before  us,  it  was  for  the  circuit  court  to 
determine,  in  the  first  instance,  when  and  how  the  authority 
with  whidi  it  was  invested  to  direct  a  sale,  should  be  exer- 
cised; and  if ,  in  so  doing,  it  committed  an  error,  no  matter 
how  egregious,  whether  in  the  construction  of  the  statute  or 
otherwise,  still  the  order  was  valid  until  reversed  on  appeal. 
It  was  a  mere  error  or  irregularity,  which  could  only  be  taken 
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advantage  of  by  appeal,  but  cannot  be  inquired  into  in  this 
proceeding":  Tallman  v.  McCarty,  11  Wis.  401;  Salter  v. 
Hilgren,  40  Wis.  363. 

**The  district  courts  shall  have  original  jurisdiction  of  all 
causes,  both  at  law  and  in  equity,  and  such  appellate  juris- 
diction as  may  be  conferred  by  law":  Colo.  Const.,  art.  6^ 
see.  11. 

By  section  2083,  supra,  that  court  was  expressly  given 
jurisdiction  or  the  power  to  authorize  guardians  to  sell  real 
estate  of  their  wflrds,  and  the  procedure  for  the  exercise  of 
such  power  was  thereby  provided.  By  the  constitution  and 
the  statutes,  it  was  given  jurisdiction  of  the  subject  matter, 
and,  by  the  filing  of  the  petition,  the  court  acquired  juris- 
diction of  the  persons  of  the  minors.  By  the  filing  of  the 
guardian's  petition  for  leave  to  sell,  the  court  acquired  juris- 
diction. It  was  then  called  upon  to  determine  whether  the 
facts  entitled  the  petitioner  to  the  ^'^^  relief  asked.  It  was 
also  called  upon  to  determine  whether  the  petitioner  had 
given  the  notice  required  by  the  statute.  If  error  was  com- 
mitted by  the  court  in  passing  upon  either  of  these  questions, 
it  was  error,  not  in  acquiring  jurisdiction,  but  in  the  exercise 
of  jurisdiction.  If  the  error,  committed  in  determining 
whether  the  required  notice  had  been  given,  was  error  in  the 
exercise  of  jurisdiction,  then,  under  all  the  authorities,  such 
error  could  be  availed  of  only  by  a  review  of  that  judgment 
in  a  direct  proceeding,  as  on  appeal  therefrom  or  error 
thereto.  The  statute  under  which  this  proceeding  was  con- 
ducted was  taken  from  the  statutes  of  the  state  of  Illinois, 
and  had  received  a  construction  there  before  its  adoption 
by  us. 

**  Under  a  familiar  rule,  by  adopting  this  statute,  we  ac- 
cepted this  construction*':  Orman  v.  Bowles,  18  Colo.  463,  33 
Pac.  109. 

In  Mason  v.  Wait,  4  Scam.  127,  the  action  was  upon  a 
promissory  note;  a  defense  thereto  was  want  of  considera- 
tion, in  that  no  title  had  been  conveyed  to  the  land,  con- 
stituting the  consideration  for  the  note.  The  contention  was 
that  a  sale,  by  a  guardian,  of  the  land,  under  a  statute  similar 
to  that  before  us,  was  void  because  the  court,  in  the  action 
authorizing  the  sale,  was  without  jurisdiction  of  the  person 
of  the  minor.  The  court  overruled  this  contention,  saying: 
**It  was  not  necessary  that  the  ward  should  have  a  day  in 
court.     The  proceeding  was  not  adverse  to  her  interesti  nor 
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A^inst  her.  It  is  her  own  application,  by  her  legally  con- 
stituted gaardian.  She  is  in  the  court  by  her  guardian.  No 
suminons  to  her  was  necessary ;  nor  could  she  have  any  other 
(lay  or  guardian  ad  litem  in  court,  unless  upon  suggestion, 
as  amicus  curiae,  it  would  appear  that  the  guardian  was  about 
to  abuse  the  trust,  or  was  seeking  power  to  injure  and  mis- 
apply the  estate.  I  think  it  altogether  *''*  an  erroneous  view 
of  such  cases  to  regard  them  as  proceedings  against  the  heir, 
to  devest  her  of  her  interest  or  property.  It  is  an  applica- 
tion by  her,  or  on  her  behalf,  for  power  and  authority  to  do 
acts  for  her  benefit  and  interest." 

This  declaration  of  the  law  is  expressly  approved  in  Or- 
man  v.  Bowles,  18  Colo.  463,  33  Pac.  109.  Young  v.  Lorain, 
11  111.  624,  52  Am.  Dec.  463,  was  an  action  in  ejectment.  To 
sustain  the  general  issue,  the  defendants  relied  upon  title 
deraigned  through  a  sale  by  the  guardian  under  a  statute  sub- 
stantially the  same  as  the  one  here  involved.  Defendants  in- 
troduced the  record  of  the  circuit  court  in  support  of  the 
validity  of  their  title  deraigned  through  the  sale  by  the  guard- 
ian. Plaintiff  objected  to  the  admission  of  the  notice  of  in- 
tention to  petition  the  circuit  court  for  the  order  of  sale, 
also  to  the  sufiiciency  of  the  petition  and  the  notice  of  sale 
under  which  the  property  was  sold,  and  other  steps  in  the 
procedure.  The  court,  in  overruling  these  objections  and  in 
commenting  upon  their  insuflSciency,  said: 

"They  all  (the  decisions)  agree  that  enough  must  appear, 
either  in  the  application  or  the  order,  or,  at  least,  some- 
where upon  the  face  of  the  proceeding,  to  call  upon  the  court 
to  proceed  to  act ;  and  all  agree  that,  when  that  does  appear, 
then  the  court  has  acquired  jurisdiction,  or,  in  other  words, 
is  properly  set  to  work.  When  the  jurisdiction  is  thus  es- 
tablished and  the  court  is  authorized  to  hear,  it  follows,  as 
a  necessary  consequence,  that  it  is  authorized  to  adjudge,  and 
that  judgment  thus  being  entered  by  authority  of  law,  no 
matter  how  erroneous  it  may  be,  or  even  absurd — though  it 
be  made  in  palpable  violation  of  the  law  itself,  and  mani- 
festly against  the  evidence — ^is,  nevertheless,  binding  upon  all 
whom  the  law  says  shall  be  bound  by  it — ^that  is,  upon  all 
parties  and  privies  to  it — ^until  it  is  reversed  in  a  "^^  regular 
proceeding  for  that  purpose.  While  it  remains  a  judgment, 
it  cannot  be  inquired  into,  nor  its  regularity  questioned,  in 
any  collateral  proceeding.  In  another  action,  the  inquiry  is 
not  whether  the  court  acted  properly,  but,  had  it  a  right  to 
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act  at  all  f  Was  the  judgment  rendered  in  the  exercise  of 
an  usurped  power,  or  of  a  conferred  authority  f  If  the 
former,  the  whole  proceeding  is  utterly  void,  everywhere.  If 
the  latter,  it  is  always  obligatory,  till  reversed.  The  rule 
then  is  a  very  simple  one,  and,  ordinarily,  of  easy  applica- 
tion. The  inquiry  is  not  whether  the  proof  was  sufficient,, 
but,  was  such  a  case  presented  to  the  court  as  called  upon 
it,  under  the  statute,  to  act,  to  deliberate,  and  to  decide  t 
Was  its  aid  properly  invoked  f  If  so,  then  the  court  acted 
within  its  jurisdiction,  and  every  presumption  is  in  favor  of 
its  judgment.   Indeed,  nothing  can  be  alleged  against  it  now.  "^ 

In  speaking  of  the  notice  of  intention  to  apply  for  the 
order  permitting  the  sale,  the  court  said:  ''Several  objec- 
tions were  taken  to  the  notices  of  the  sale  and  other  matters 
involved  in  the  adjudication  of  the  circuit  court,  either  in 
granting  the  original  sale,  or  in  the  final  order,  confirming 
the  report  of  the  guardian ;  but  they  can  avail  nothing.  That 
court  having  had  jurisdiction  to  hear  and  determine,  it  can- 
not be  permitted  now  to  deny  that  it  proceeded  properly  and 
determined  correctly." 

In  Orman  v.  Bowles,  18  Colo.  463,  33  Pac.  109,  Young  v. 
Lorain,  11  111.  624,  52  Am.  Dec.  463,  is  cited  with  approval 
in  passing  upon  a  question  arising  out  of  the  statute  before 
us,  and  the  court  considered  it  a  sufficient  reason  for  such  ap- 
proval that  the  statute  had  been  borrowed  from  Illinois  and 
had  been  construed  upon  the  point  there  in  question  in  Young 
V.  Lorain,  11  111.  624,  52  Am.  Dec.  463,  by  the  supreme  court 
of  that  state,  before  its  adoption  here.  The  same  reason  goes 
in  support  of  the  binding  force  of  '*''*  Young  v.  Lorain,  upon 
the  question  before  us.  In  Re  Harvey,  16  111.  127,  which  was 
a  review  by  appeal  from  the  order  of  the  circuit  court  de- 
clining to  approve  a  report  of  sale  of  a  guardian,  who  had 
proceeded  under  and  by  authority  of  the  statute  under  con- 
sideration, the  court  quotes  with  approval  the  following,  from 
Young  V.  Lorain,  11  111.  624,  52  Am.  Dec.  463 : 

"They  all  [the  decisions]  agree  that  enough  must  appear, 
either  in  the  application  or  the  order,  or,  at  least,  somewhere 
upon  the  face  of  the  proceeding,  to  call  upon  the  court  to 
proceed  to  act;  and  ah  agree  that  when  that  does  appear, 
then  the  court  acquired  jurisdiction,  or,  in  other  words,  i» 
properly  set  to  work." 

Iverson  v.  Loberg,  26  111.  179,  79  Am.  Dec.  364,  was  an 
action  of  ejectment.     The  defendants  relied  upon  a  sale  by 
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an  admiDistrator  of  the  real  estate  in  question  nnder  an 
order  of  the  county  court.  The  validity  of  the  judgment  of 
the  county  court  authorizing  the  sale  was  attacked  upon  cer- 
tain alleged  infirmities  in  the  petition  for  the  order  of  sale, 
and  certain  defects  in  procedure  dehors  the  petition;  the 
court  said : 

''We  are  obliged  to  affirm  this  judgment  much  against  our 
inclination.  This  sale  was,  no  doubt,  a  great  outrage,  and 
we  should,  as  at  present  advised,  not  hesitate  to  reverse  the 
proceeding,  were  it  directly  before  us.  But  here  it  comes  up 
collaterally,  and  we  cannot  disregard  that  proceeding  unless 
it  was  void  for  the  want  of  jurisdiction.  We  cannot  hold 
that  such  was  the  case.  The  petition  stated  enough  to  re- 
quire the  court  to  act  in  the  premises — ^to  set  it  in  motion — 
and  that  was  sufficient  to  give  the  court  jurisdiction,  and 
whatever  was  done  under  it  was  not  in  the  exercise  of  an 
usurped  power,  but  of  one  conferred  by  law,  and,  although 
the  court  may  have  exercised  that  power  erroneously,  its 
orders  and  ^'^^  decisions  were  binding  till  reversed.  .  If  we 
are  to  look  into  any  errors  in  that  proceeding,  it  must  be 
brought  before  us  by  writ  of  error.'* 

Mulford  V.  Stalzenback,  46  111.  303,  was  a  bill  in  chancery 
to  set  aside  deeds  made  under  order  of  court  by  the  guard- 
ian of  lands  belonging  to  the  complainants,  minors,  upon  the 
ground,  among  others,  that  the  circuit  court  making  the  order 
of  sale  had  no  jurisdiction.  Young  v.  Lorain,  11  111.  624,  52 
AuL  Dec.  463,  was  approved,  and  the  court  said:  ''The  rule 
IB  that  enough  must  appear,  either  in  the  application  or  the 
order,  or,  at  least,  somewhere  upon  the  face  of  the  proceed- 
ings, to  caU  upon  the  court  to  proceed  to  act,  and  when  that 
does  appear,  then  the  court  has  properly  acquired  jurisdic- 
tion." 

Harris  v.  Lester,  80  111.  307,  reaffirms  the  well-settled  prin- 
ciple of  law  that :  **  Where  a  court  has  jurisdiction  of  the  sub- 
ject matter  and  the  persons  of  the  parties,  its  judgment  or 
decree,  when  questioned  collaterally,  will  be  held  valid." 

In  Gibson  v.  Roll,  27  111.  88,  81  Am.  Dec.  219,  Mason  v. 
Waite,  4  Scam.  127,  is  approved  in  its  holding  that  an  ap- 
plication to  sell  real  estate  by  the  guardian  of  a  minor  under 
the  section  of  statute  before  us,  ''is  not  a  proceeding  adverse 
to  the  heir,  but  is  a  proceeding  by  his  guardian  for  his  bene- 
fit, and  it  should  be  treated  as  if  the  proceeding  were  by  the 
heir  himself." 
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In  Goudy  v.  Hall,  36  111.  313,  87  Am.  Dec.  217,  the  gen- 
eral principle  is  reiterated  in  this  lan^age:  **When  the  valid- 
ity of  acts  done  under  a  judicial  proceeding  is  collaterally 
called  in  question,  we  have  to  look  only  to  the  jurisdiction, 
and,  if  that  is  found  to  have  existed,  then  it  matters  not 
how  erroneous  the  proceedings  of  the  court  may  have  been, 
the  rights  of  third  persons,  acquired  while  such  proceedings 
*''*  were  unreversed,  and  by  virtue  of  them,  must  be  pro- 
tected." 

There  is  nothing  in  Orman  v.  Bowles,  18  Colo.  463,  33  Pac. 
109,  contra  the  decisions  we  have  just  cited.  There  the 
guardian,  acting  under  the  statute  before  us,  had  obtained 
an  order  of  sale  and  sold  certain  real  estate,  and  the  sale 
had  been  confirmed  by  the  court.  On  writ  of  error  to  the 
judgment  of  confirmation,  it  was  sought  to  reverse  that  judg- 
ment. The  proceeding  was  a  direct  one.  It  was  contended 
that  there  was  fatal  error  in  the  petition  invoking  the  juris- 
diction of  the  court.  The  appellate  court  held  otherwise.  It 
was  contended  that  fatal  error  was  conunitted  in  not  appoint- 
ing a  guardian  ad  litem  for  the  infant  wards.  Upon  this 
point,  the  court  said: 

**Upon  examination  of  the  authorities  cited  by  counsel  for 
appellants,  we  find  them  to  be  cases  wherein  the  proceedings 
to  sell  the  infant's  estate  were  either  adverse  to  this  interest, 
or  were  had  under  statutes  making  the  appointment  of  a 
guardian  ad  litem  a  requisite  to  the  validity  of  the  sale.  Our 
statute  does  not  require  such  appointment" 

The  reason  assigned  by  the  court  was,  that  the  minors  were 
in  court  by  their  guardians,  and  that  the  proceeding  was  not 
adverse  to  their  interests  nor  against  them.  The  next  point 
made  was  that  the  petition  for  the  order  of  sale  was  based 
upon  an  insufficient  notice.  The  court  held  it  unnecessary 
to  decide  this  question,  or  its  effect  upon  the  proceeding,  be- 
cause the  sufficiency  of  the  notice  was  not  questioned  as  to 
the  lands  actually  sold  under  the  decree.  Other  points  arc 
ruled  in  the  decision,  but  the  question  before  us  was  not  de- 
cided. Further,  that  proceeding  was  direct,  while  the  pres- 
ent proceeding  is  collateral. 

Knickerbocker  v.  Knickerbocker,  58  111.  399,  was  a  writ  of 
error  to  a  judgment  authorizing  a  guardian  ^'^^  to  sell  cer- 
tain real  estate  belonging  to  the  ward.  It  therefore  differed 
from  the  present  proceeding  in  that  there  the  attack  was  di- 
rect; here  it  is  collateral.    The  court  there,  in  effect,  declared 
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that  the  judgment,  or  order  of  court,  was  entered  without  giv- 
ing the  preliminary  notice  of  intention  to  apply  for  the  order, 
and  that  absence  of  such  notice  was  fatal  to  the  decree.  The 
court  does  not  decide  that,  if  the  judgment  had  been  called 
in  question  in  a  collateral  proceeding,  it  would  have  declared 
the  judgment  a  nullity  because  of  the  failure  to  give  the 
statutory  notice  here  in  question. 

To  sum  up,  the  order  of  sale  was  made  in  1889,  the  sale 
thereunder  in  1890,  and  the  sale  approved  by  the  court  in 
1892.  Seven  yeans  after  the  date  of  the  order  permitting 
the  sale — ^that  is,  in  1896 — ^in  the  present  action  brought  to 
foreclose  the  trust  deed  in  a  collateral  action,  the  effort  is 
made,  because  of  the  alleged  insufSciency  in  the  length  of 
publication  of  the  notice  of  the  guardian  to  apply  for  the 
order  of  sale,  to  have  such  order  or  judgment  declared  a  nul- 
lity. In  the  mean  time,  the  property,  for  money  considera- 
tions substantial  in  amount,  and  by  warranty  deeds,  has  sev- 
eral times  changed  hands.  The  authorities  agree  that  the 
judgment  should  not  be  disturbed  in  this  character  of  pro- 
ceeding— collateral — except  for  a  jurisdictional  infirmity ; 
they  are  further  to  the  effect  that,  where  it  appears  that  the 
court  had  jurisdiction  of  the  person,  and,  therefore,  the  party 
had  his  day  in  court,  in  doubtful  cases  defects  in  procedure 
should  be  treated  as  errors  subject  to  review  only  in  direct 
proceedings,  and  not  as  jurisdictional  defects.  Further,  the 
infirmity  complained  of  has  been  held,  in  the  state  from  which 
we  have  adopted  the  statute,  as  not  jurisdictional  when  pre- 
sented, as  here,  collaterally. 

*"  We  conclude  that  it  cannot  be  shown  in  this  proceed- 
ing, for  the  purpose  of  invalidating  the  judgment  of  1889, 
that  there  was  a  failure  to  give  the  notice  prescribed  by  the 
statute.  If  there  was  a  failure  to  give  such  notice,  it  con- 
stituted an  error  in  the  exercise  df  jurisdiction,  and  not  in 
its  assumption.  The  judgment  could  be  questioned  for  such 
alleged  error  only  by  such  direct  proceeding  as  writ  of  error 
to,  or  appeal  from,  the  judgment  authorizing  the  sale  or  the 
judgment  confirming  the  sale.  It  is  not  necessary  for  us  to 
hold,  and  we  express  no  opinion  as  to  whether,  the  absence 
of  such  notice  would  constitute  reversible  error  if  the.  ques- 
tion were  here  by  such  direct  proceeding. 

If,  however,  it  be  conceded,  for  the  purposes  of  this  rul- 
ing, that  .giving  the  notice  in  question  is  a  jurisdictional  re- 
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quirement,  and,  therefore,  that  its  omission  can  be  shown  for 
the  purpose  of  nullifying  the  judgment  in  this  collateral  pro- 
ceeding, has  it  been  shown  that  such  notice  was  not  given  ? 

The  notice  was  published  in  the  weekly  issue  of  a  news- 
paper for  the  period  of  two  weeks,  and  for  three  consecu- 
tive insertions,  the  first  publication  being  in  the  issue  of  April 
24,  1889,  and  the  last  publication  in  the  issue  of  May  8,  1889, 
the  date  noticed  being  May  9th.  Defendant,  Etta  L.  Redd, 
says  that  such  publication  was  fatally  defective  in  that  it 
was  not  made  for  a  sufficient  length  of  time;  that  the  first 
publication  should  have  been  made  in  an  issue  of  the  news- 
paper published  at  least  three  weeks  before  the  day  noticed 
for  the  filing  of  the  petition  requesting  permission  ta  sell. 

Section  2083,  supra,  provides:  **To  obtain  such  order,  the 
guardian  shall  present  to  the  district  court  a  petition,  setting' 
forth  the  condition  of  the  estate,  and  the  facts  and  circum- 
stances on  which  the  petition  is  founded.  Notice  of  *'''®  such 
intended  application  shall  first  be  given,  by  publication  in 
some  public  newspaper,  published  in  the  county  where  such 
proceeding  is  to  be  had,  for  three  successive  weeks." 

The  remainder  of  the  section,  pertinent  to  notice,  applies 
to  posting  written  notices  in  counties  where  no  newspaper 
publication  can  be  made. 

As  has  been  seen,  the  statute  provides  that  notice  of  the 
intended  application  shall  first  be  given  by  publication  in 
some  public  newspaper,  published  in  the  county  where  such 
proceeding  is  to  be  had,  "for  three  successive  weeks."  The 
notice  here  was  published  in  three  consecutive  weekly  issues 
of  a  newspaper  before  the  date  noticed  for  filing  the  petition 
or  making  the  application  for  the  order  of  sale.  Such  pub- 
lication was  for  three  successive  weeks,  and  satisfied  the  re- 
quirements  of  the  statute :  Decker  v.  Myles,  4  Colo.  558 ;  Cal- 
vert V.  Calvert,  15  Colo.  390,  24  Pac.  1043 ;  Orman  v.  Bowles^ 
18  Colo.  463,  33  Pac.  109. 

It  is  next  contended  that  the  notice  in  evidence  ran  for 
May  9th,  and,  even  if  sufficient  to  sustain  an  order  of  sale 
based  on  a  petition  filed  on  that  date,  it  will  not  support 
an  order  of  sale  resting  upon  a  petition  filed  on  a  later  date. 

In  discussing  this  contention,  we  assume  again,  only  for 
the  purpose  of  the  ruling,  that  the  question  of  the  efficiency 
of  the  publication  of  the  notice  of  application  for  the  order^ 
can  be  considered  here. 
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While  the  certificate  of  the  trial  judge  does  not  state  that 
the  bill  of  exceptions  contains  all  the  evidence,  we  are  able 
to  see,  from  an  inspection  of  the  bill,  that  it  does  present 
all  of  the  evidence  submitted  to  the  trial  judge  and  upon 
which  he  acted. 

Therefrom  it  appears  that  a  notice  for  leave  to  sell  ran 
for  May  9th.  A  petition  for  leave  to  sell  was  fifed.  It  does 
not  appear,  from  the  evidence,  upon  what  date  it  was  filed. 
May  27th,  the  order  permitting  ^'^  the  sale  was  made.  This 
order  was  the  judgment  of  a  court  of  general  jurisdiction, 
and,  although  rendered  in  a  special  statutory  proceeding,  the 
same  presumptions  of  jurisdiction  of  the  subject  matter  and 
of  the  parties  attach  thereto  as  to  judgments  of  the  same 
court  when  proceeding  according  to  the  course  of  the  com- 
mon law :  Van  Wagenen  v.  Carpenter,  27  Colo.  444,  61  Pac. 
698;  Burris  v.  Craig,  34  Colo.  383,  82  Pac.  944;  Farmers' 
Union  Ditch  Co.  v.  Rio  Grande  Canal  Co.,  37  Colo.  512,  86 
Pac.  1042. 

Applying  this  presumption  to  the  facts,  it  will  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  that  the  petition 
was  filed  May  9th,  and  that  the  court  retained  jurisdiction 
when  it  entered  the  judgment  of  May  27th. 

Therefore,  we  conclude  that  it  did  not  afiirmatively  appear 
from  the  evidence  before  the  trial  judge  that  the  notice  by 
publication  provided  by  the  statute  had  not  been  given. 

If  we  were  wrong  in  the  reasons  heretofore  assigned  for  a 
reversal,  still  the  case  should  be  reversed. 

In  1892,  Lillie  B.  Bedd,  then  of  full  age,  conveyed  her  un- 
divided one-half  interest  in  the  property  covered  by  the  trust 
deed  to  Braun.  This  interest,  perforce  a  previously  made 
warranty  deed  running  from  Braun  to  Kline,  passed  to  Kline, 
and  was  owned  by  him  at  the  time  he  agreed  that  the  trust 
deed  should  constitute  a  lien  on  the  realty  involved.  He  can- 
not question,  and  does  not  question,  the  validity  of  the  trust 
deed  as  a  lien  or  otherwise.  This  rendered  the  trust  deed 
manifestly  good  as  to  the  undivided  one-half  interest  of  Lillie 
B.  Bedd.  For  this  additional  reason,  the  court  erred  in  grant- 
ing the  nonsuit  and  dismissing  the  case. 

Judgment  reversed. 

Chief  Justice  Oabbert  and  Mr.  Justice  Maxwell  concurring. 
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NOTICE    OF    APPUOATION    AS    AFFECTINO    VALIDITT    OF 

OUABDIAN'8  SALES. 

I.    In  the  Absence  of  Statute,  148. 
n.    Under  Statutes,  148. 

I.    In  the  Absence  of  Statute. 

An  appIica£ion  by  a  guardian  for  a  license  to  sell  the  real  estate  of 
his  ward  is  generally  conceded  to  be  a  proceeding  in  rem  on  behalf  of 
the  ward,  and  not  adversely  to  him.  Hence,  in  the  absence  of  statute 
requiring  it,  notice  to  the  ward  of  such  application  is  not  esseutial 
to  the  jurisdiction  of  the  court  to  grant  the  license,  and  want  of  such 
notice  is  immaterial  as  affecting  the  validity  of  the  sale:  Bice  v. 
Parkman,  16  Mass.  326.  "In  this  form  of  proceeding  the  guardian 
sufficiently  and  fully  represented  the  infants,  and  no  notice  to  them 
was  required  by  the  statute  of  Maryland  or  by  any  general  rule  of 
law.  The  want  of  proof  of  such  notice,  or  of  any  record  of  evidence 
on  which  the  orphan's  court  proceeded  in  making  the  order,  or  the 
chancery  court  in  approving  it,  or  of  any  subsequent  accounting  by 
the  guardian  for  the  proceeds  of  the  sale,  is  immaterial.  The  orders 
of  these  courts  within  their  jurisdiction  were  conclusive  proof  in 
favor  of  the  purchaser  and  grantee  at  the  sale,  and  cannot  be  collat- 
erally attacked'':  Thaw  v.  Palls,  136  U.  S.  519,  10  Sup.  Ct.  Eep.  1037. 
34  L.  ed.  531.  See,  also,  Mitchell  v.  People's  8.  B.,  20  B.  I.  507. 
40  Atl.  504.  Proceedings  by  a  guardian  for  the  sale  of  the  estate  of 
his  ward  are  not  adverse,  but  are,  in  effect,  proceedings  by  him  and 
for  his  benefit,  and  the  minor  is  in  court  by  the  filing  of  his  petition, 
and  thereby  submits  his  property  to  the  jurisdiction  of  the  court. 
The  order  of  sale  is  not  against  nor  adverse  to  him,  but  is  the  grant- 
ing of  his  request,  and  the  fact  that  an  order  to  show  cause  why  a 
guardian  should  not  be  granted  authority  to  sell  the  real  property 
of  his  ward  was  set  for  hearing  at  a  tim«  less  than  four  weeks  after 
the  making  of  such  order,  when  the  statute  requires  that  such  hear- 
ing shall  not  be  less  than  four  nor  more  than  eight  weeks  from  the 
time  of  the  making  of  the  order,  does  not  render  void  the  order  of 
sale  based  upon  the  order  to  show  cause,  when  the  statute  does  not 
require  any  notice  of  the  order  nor  of  the  application  to  sell  his 
property  to  be  served  upon  the  ward.  These  principles,  as  we  shall 
hereinafter  show,  are  in  many  of  the  states  not  deemed  inapplicable 
because  their  statutes  have  required  notice  to  be  given  of  application 
for  orders  authorizing  guardian's  sales:  Scarf  y.  Aldrich,  97  Gal.  360, 
33  Am.  St.  Bep.  190,  32  Pae.  324. 

n.    Ubder  Statutes. 

While  we  think  the  rulings  in  the  principal  ease  are  amply  de- 
fensible on  reason,  it  must  be  admitted  that  they  are  sustained  by 
only  the  slight  weight  of  authority,  a  very  respectable  minority  seem- 
ing to  maintain  that  where  the  statute  requires  notice  to  be  given  of 
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an  application  by  a  guardian  for  leave  to  sell  his  ward's  real  estate, 
the  giving  of  saeli  notice  is  jurisdictional. 

The  reasoning  of  what  we  regard  as  the  better  considered,  and 
dightlj  more  numerous,  decisions  on  the  subject  is  that  a  proceeding 
on  the  part  of  the  guardian  for  the  sale  of  real  estate  for  the  benefit 
of  his  ward  i»  one  in  rem,  and,  being  on  behalf  of  the  ward,  and  not 
adverselj  to  him,  notice  of  such  proceeding  is  not  essential  to  the 
jurisdiction  of  the  court  to  grant  a  license  for  the  sale:  Scarf  v. 
Aldrich,  97  Cal.  360,  33  Am.  St.  Rep.  190,  37  Pac.  324;  Myers  v.  Mc- 
Gavoeh,  39  Neb.  843,  142  Am.  St.  Rep.  627,  58  N.  W.  522.  Thus  in 
Beidler  v  Friedell,  44  Ark.  411,  it  ^as  said  that  "courts  of  probate, 
controlling  directly,  and  acting  through  the  agency  of  guardians,  have 
jarisdlction  in  rem  of  the  property  of  wards.  Want  of  notice  of  the 
lale  was  irregular  and  erroneous.  This  fact  was  adtnitted  by  de- 
murrer to  the  answer.  But  it  was  not  jurisdictional  and  would  not 
have  affected  title  on  confirmation  without  appeal."  And  in  Daugh- 
tiy  V.  Thweatt,  105  Ala.  615,  53  Am.  St.  Rep.  146,  10  South.  920,  it 
was  maintained  that  a  proceeding  in  the  probate  court  for  the  sale 
ot  a  ward's  property  is  a  proceeding  in  rem,  and  the  jurisdiction  of 
the  court  attaches  when  the  application  for  an  order  of  sale,  made 
by  the  proper  party,  and  disclosing  a  statutory  ground  for  the  sale,  is 
presented  to,  and  recognized  by,  the  court.  That  whatever  of  error 
or  irregularity  may  thereafter  intervene  must  be  corrected  by  an  ap- 
propriate revisory  remedy,  and  is  not  a  ground  for  collateral  attack 
on  either  the  decree  or  the  sale  made  thereunder.  Hence  a  probate 
sale  of  a  ward's  property  for  the  purpose  of  reinvestment,  made  on 
a  proper  application  and  showing  by  his  guardian,  cannot  be  collater- 
ally attacked,  on  the  ground  that  it  was  made  without  the  statutory 
notice  to  the  ward,  and  without  the  appointment  of  a  guardian  ad 
litem  for  him.  It  has  also  been  decided  that  an  application  by  a 
guardian  to  sell  the  real  estate  of  his  wards  is  a  proceeding  in  rem, 
and  on  behalf  of  the  wards,  and  is  not  adversary  to  them.  Hence, 
notice  of  such  application,  under  a  statute  requiring  notice  to  be 
given  to  "all  persons  interested  in  the  estate,"  is  not  essential  to  the 
jurisdiction  of  the  court  to. grant  the  license,  nor  to  the  validity  of 
the  sale:  Myers  v.  McGavock,  39  Neb.  843,  42  Am.  St.  Rep.  627,  58 
N.  W.  522. 

In  Barnes  v.  Hardeman,  15  Tex.  366,  it  was  said  that  "it  is  further 
objected  that  the  order  of  sale  and  the  proceedings  thereon  were 
void,  because  citation  was  not  issued  and  served  on  the  heirs  as  the 
statute  prescribes.  But  in  this  case  there  was  no  one  on  whom  to 
serve  citation.  The  heirs  were  themselves  petitioning  by  their  guard- 
ian, and,  of  course,  there  was  no  occasion  to  cite  them  to  answer 
to  their  own  petition The  petition  in  this  case  gave  jurisdic- 
tion to  the  probate  court  to  order  the  sale,  and  there  is  nothing  in 
the  objection  that  the  order  was  made  without  the  issuance  of  cita- 
tion." In  a  statutory  proceeding  by  a  guardian  for  the  sale  of  real 
estate  of  his  ward,  he  represents  the  ward,  and  where  a  proper  peti- 
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tion  has  been  presented  hy  the  guardian  to  the  proper  eourt,  that  eonrt 
has  jurisdiction  to  order  such  a  sale,  and  its  determination  is  bindiBg 
upon  the  guardian  and  ward,  although  no  notice  of  the  hearing  is 
given:  Mohr  ▼.  Porter,  51  Wis.  487,  8  N.  W.  364;  overruling  on  this 
point,  Mohr  ▼.  Tulip,  40  Wis.  66.     As  against  a  lunatic  ward,  a  license 
to  his  guardian  to  sell  his  real  estate  is  not  invplid  for  insufficient 
publication  of  the  notice   of  the   hearing,   the  same   being  required 
only  for  the  protection  of  other  parties  interested  in  the  estate,  and 
in  Wisconsin,  the  publication  of  notice  of  the  hearing  is  not  essential 
to  the  jurisdiction  of  the  proper  court. to  grant  the  license  to  sell: 
Mohr  T.  Manierre,  101  U.  8.  417,  25  L.  ed.  1052.     The  cases  from 
Illinois  cited,   quoted  from,   and   relied  upon,   in   the   principal  case 
as   stating  the   law  of  that   state,   can   no   longer   be   considered  as 
authority  for  the  proposition  that  want  of  notice  of  the  application 
to  sell  the  ward's  real  estate  is  not  jurisdictional  and  does  not  affect 
the  validity  of  the  sale,  because  it  has  been  squarely  and  flatly  de- 
cided in  that  state  that  if  the  record  of  a  proceeding  by  a  guardian 
for  the  sale  of  his  ward's  lands  fails  to  show  any  notice  of  the  ap- 
plication to  the  wards,  the  decree  purporting  to  authorize   the  sale 
will  be  void  for  want  of  jurisdiction,  and  may  be  attacked  collater- 
ally: Musgrave  v.  Conover,  85  111.  374.    It  is  true  that  it  was  decided  in 
Mason  v.  Wait,  4  Scam.  127,  that  it  was  not  necessary  to  the  validity 
of  the  sale  that  the  ward  should  have  any  other  day  in  court,  upon  an 
application  by  his  guardian  for  leave  to  sell  the  ward 's  real  estate  than 
such  as  the  former  has  by  his  guardian 's  presence,  as  such  a  proceeding 
is  not  adverse  to  the  ward 's  interests,  nor  against  him.     And  in  Toung  v. 
liorain,  11  111. '624,  52  Am.  Dec.  463,  it  was  decided  that  to  give  the 
court  jurisdiction  to  order  the  sale  of  the  real  estate  of  the  ward,  on 
the  application  of  his  guardian,  enough  must  appear,  either  in  the 
application  or  in  the  order,  or  somewhere  upon  the  face  of  the  record 
or  proceeding,  that  the  contingency  existed,  or  at  least  was  alleged, 
wliich   authorized   it   to   proceed   under   the    statute,   and   make    the 
order.     When  that  does  appear,  the  court  has  properly  acquired  jur- 
isdiction, and  is  then  authorized  to  adjudge,  and  its  judgment,  how- 
ever erroneous,  is,  until  reversed,  binding  upon  all  parties  and  privies 
to  it,  and  cannot  be  collaterally  attacked.    But  it  was  also  decided 
as  early  as  Gibson  v.  Boll,  27  111.  88,  81  Am.  Dee.  219,  that  proceed- 
ings by  a  guardian  to  sell  his  ward's  real  estate  are  not  adverse  to 
the  latter,  and  will,  if  regular  and  in  conformity  to  law,  bind   the 
ward,    but    if    not,    he    must    have    an    opportunity    to    correct    the 
errors.     But  later  still,  though  not  referring  to  the  decision  in  85  III. 
374,  the  same  court,  almost  at  the  same  time,  said:  ''A  proceeding  by 
a  guardian  to  sell  real  estate  for  the  maintenance  of  his  ward  is  a 
proceeding  in  rem,  being  made  on  behalf  of  the  owner  of  the  estate, 
and  hence  it  is  only  necessary  the  court  should  have  jurisdiction  of 
the  subject  matter":  Spring  v.  Kane,  86  HI.  582;  but  the  court  ap- 
parently, nevertheless,  assumed  that  the  giving  of  notice  was  a  part 
of  the  means  of  obtaining  jurisdiction  of  the  subject  matter,  whereas 
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we  had  supposed  this  class  of  jurisdiction  to  be  acquired  solely 
from  the  constitution  or  other  valid  law.  If  due  application,  b  7a  guard- 
ian, for  the  sale  of  his  ward's  real  estate  has  been  made,  and  juris- 
diction has  been  acquired  by  due  publication  of  notice,  an  amended 
order  of  sale  may  be  validly  made  at  a  subsequent  term  of  the  court 
without  further  notice,  as  the  case  is  still  within  the  power  of  the 
court:  Beid  v.  Morton,  119  111.  118,  6  N.  B.  414. 

Consideration  must  now  be  given  to  those  cases  which  are  opposed 
to  the  rule  laid  down  in  the  principal  case,  and  maintain  that  the 
failure  of  the  guardian  to  give  the  notice  required  by  statute,  that 
he  will  make  application  to  the  proper  court  for  an  order  of  sale  of 
his  ward's  real  estate,  is  jurisdictional  and  renders  the  sale  void. 
In  Coy  V.  Downie,  14  Fla.  544,  it  was  decided  that  a  guardian 's  deed 
was  void  where  the  record  failed  to  show  that  in  the  proceedings  for 
the  sale  of  the  interest  of  the  ward  in  real  property,  the  statute  re- 
qairing  an  advertisement  prior  to  obtaining  an  order  to  sell,  had  been 
complied  with.  As  before  shown  in  Illinois,  where  the  record  of  a 
proceeding  by  a  guardian  for  the  sale  of  his  ward's  real  property 
fails  to  show  any  notice  of  the  application  to  the  ward,  the  decree 
purporting  to  authorize  the  sale  will  be  void  for  want  of  jurisdiction, 
and  may  be  attacked  collaterally:  Musgrave  v.  Gonover,  85  HI.  374; 
and  this,  though  the  court  still  assent  in  general  terms  that  the  pro- 
ceeding is  in  rem,  and,  therefore,  that  nothing  but  jurisdiction  over 
the  subject  matter  need  exist,  the  court  very  strangely  assuming  that 
jurisdiction  of  the  subject  matter  is  acquired  by  the  service  or  pub- 
lieation  of  notice:  Spring  v.  Kane,  86  Hh  582. 

In  Iowa,  the  rule  is  established  that  a  guardian's  sale  of  the  real 
estate  of  his  ward  is  not  a  proceeding  in  rem,  but  one  adversary  in 
its  nature,  and,  when  made  without  the  notice  required  by  statute,  is 
void,  for  want  of  jurisdiction  in  the  court  ordering  the  sale:  Lyon  v. 
Vanatta,  35  Iowa,  521;  Bankin  v.  Miller,  43  Iowa,  11.  If  the  notice 
is  defective  merely,  the  jurisdiction  is  saved,  and  the  proceeding  can- 
not be  collaterally  attacked,  but  it  is  otherwise  where  there  has  been 
no  notice,  or  where  the  paper  relied  upon  as  such  is  without  the  es- 
sential requirements  of  a  notice:  Lyon  v.  Vanatta,  35  Iowa,  521; 
Bunco  V.  Bunce,  59  Iowa,  533,  13  N.  W.  705.  The  sufficiency  of  a 
notice  of  a  petition  for  the  sale  of  the  real  estate  of  a  ward  by  a 
guardian,  cannot  usually  be  called  into  question  collaterally,  but  this 
rale  does  not  apply  to  a  case  where  the  paper  oif<^red  is  so  deficient 
as  not  to  answer  the  requirements  of  the  statute  in  any  degree,  as, 
where  that  offered  as  a  notice  is  not  a  notice  in  any  sense,  or  is  not 
a- notice  of  that  which  is  required  to  be  notified:  Frazier  v.  Steenrod, 
7  Iowa,  339,  71  Am.  Dec.  447. 

Again,  in  Kansas,  it  has  been  determined  that  the  notice  required 
by  the  statute  to  be  given  to  the  ward  of  the  hearing  of  his  guardian 's 
application  for  leave  to  sell  his  real  estate  is  jurisdictional,  and  that 
a  deed  made  without  such  notice  is  void:  Beachy  v.  Shomber,  73 
Kan.  62,  84  Pac.  547.    In  a  case  in  Maine,  it  was  said  that  ''where 
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there  is  neither  petition  nor  license,  as  well  as  no  bond  or  notice  of 
sale,  and  no  oath,  all  of  which  are  required  by  statute,  the  court  had 
no  jurisdiction  over  the  subject  matter":  Tracy  ▼.  Boberts,  88  Me. 
310,  51  Am.  St.  Bep.  394,  34  Atl.  68. 

In  Mississippi,  the  rule  prevails  that  in  a  proceeding  for  the  sale 
of  the  real  estate  of  minors  upon  petition  of  their  guardian,  it  is 
indispensable  to  the  jurisdiction  that  a  guardian  ad  litem  be  ap- 
pointed to  represent  their  interests,  and  that  the  court  has  no  juris- 
diction to  appoint  such  guardian,  until  after  service  of  notice  on  them, 
either  by  citation  or  publication:  McAllister  ▼.  Moye,  30  Miss.  258. 
It  is  essential  to  the  validity  of  a  guardian's  sale  of  the  real  estate 
of  his  ward  that  citation  be  served  upon  the  ward  and  three  of  his 
nearest  relatives  residing  in  the  state,  and  the  record  must  show 
the  fact,  otherwise  the  sale  is  void:  Stampley  v.  King,  51  Miss.  728; 
Temple  v.  Hammock,  52  Miss.  360.  If  the  statute  requires  "that  all 
persons  interested  residing  within  the  state"  be  cited  upon  an  ap- 
plication  by  a  guardian  for  the  sale  of  land  for  a  decedent,  a  decree 
for  the  sale  of  land  for  division,  upon  the  petition  of  a  guardian  of 
some  of  the  heirs,  without  his  ward's  being  cited  or  a  guardian  ad 
litem  appointed  for  them  is  void:  Rule  v.  Broach,  58  Miss.  552.  If  a 
guardian  joins  in  the  petition  with  others  for  the  sale  of  his  ward's 
real  estate,  it  is  essential  to  the  validity  of  the  sale  that  the  minors 
should  be  made  parties  and  brought  into  court  by  citation  duly  served 
upon  them,  and  the  appearance  of  the  guardian  in  court  will  not  give 
it  jurisdiction  of  the  person  of  the  minor:  Kennedy  v.  Gains,  51  Miss. 
625.  In  Mississippi,  as  elsewhere,  if  the  service  of  the  notice  or 
citation  is  defective  merely,  the  decree  and  sale  cannot  be  impeached 
collaterally,  but  are  good  so  long  as  the  decree  remains  unreversed  by 
direct  proceeding:  Stampley  v.  King,  51  Miss.  728.  Although  the 
petition  is  sufficient  to  warrant  a  guardian's  sale  to  pay  the  debts  of 
his  ward,  and  such  sale  is  ordered  and  made,  it  is  void  if  the  court 
failed '*to  cause  the  issue  and  service  of  the  statutory  notice  of  the 
hearing  ui>on  the  petition,  as  the  latter  act  was  requisite  to  give  the 
court  jurisdicfion:  Beezley  v.  Phillips,  117  Fed.  105,  54  C.  C.  A.  491. 
Contrary  to  the  law  of  Mississippi,  the  rule  in  Georgia  is  stated  to  be 
that  a  statute  which  provides  that  a  guardian,  before  he  can  sell  the 
pro}>erty  of  his  ward,  must  apply  to  the  ordinary  for  leave  to  sell, 
notice  of  which  application  must  be  duly  published,  contains  nothing 
requiring  the  appointment  of  a  guardian  ad  litem  to  constitute  a 
valid  sale  of  such  property  against  the  ward:  Prine  v.  Mapp,  80  Ga. 
137,  5  8.  E.  66. 
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CLEARWATER  MERCANTILE  COMPANY  v.  ROBERTS. 

[51  Fla.  176,  40  South.  436.] 

COKSTITUTIONAL  LAW — ^Dne  Process  of  Law. — Service  by 
Publication  upob  a  domeBtic  corporation  which  has  failed  to  put  forth 
officers  or  agents  upon  whom  service  may  be  had   constitutes  due  pro 
cess  of  law.     (p.  154.) 

JUDGMENTS  Against  Corporations — Service  by  Publication. — 
A  personal  judgment  against  a  domestic  corporation  based  upon  ser- 
vice of  process  hy  publication  as  provided  by  statute  ia  not  void, 
(p.  155.) 

P.  M.  Simon  ton,  for  the  plaintiff  in  error. 
D.  C.  McMullen,  for  the  defendant  in  error. 

^'^  COCKRELL,  J.  This  writ  of  error  is  prosecuted  to 
review  the  denial  of  a  motion  to  vacate  a  personal  judgment 
against  a  domestic  corporation  consequent  upon  a  default  for 
want  of  appearance,  the  service  having  been  made  pursuant 
to  section  1024  of  the  Revised  Statutes.  It  is  admitted  that 
the  provisions  of  the  section  were  complied  with  strictly,  but 
it  is  insisted  that  the  said  section  is  unconstitutional,  in  that 
it  authorizes  a  personal  judgment  without  personal  service 
and  therefore  does  not  constitute  due  process  of  law. 

The  statute  originally  enacted  in  1853,  chapter  539,  sec- 
tion 1,  and  brought  f onward  in  the  Revised  Statutes  of  1892, 
reads : 

'*1024.  Service  upon  domestic  corporation  in  the  absence 
of  officers  or  agents. — When  process  against  any  corporation 
of  this  state  cannot  be  served  owing  to  the  failure  of  said 
corporation  to  elect  officers  or  appoint  agents,  their  absence 

(153) 
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from  the  state  for  the  period  of  six  months  before  the  issuing 
of  said  Avrit,  or  because  they  are  unknown,  it  shall  be  the 
duty  of  the  ofiSeers  to  return  said  writ,  with  the  causes  of  his 
inability  to  serve  the  same,  and  upon  the  return  of  said  writ 
as  aforesaid,  the  judge  of  the  court  from  which  the  same  shall 
have  issued  shall  make  an  order  at  any  time,  setting  forth 
the  names  of  the  parties,  the  nature  of  the  action,  suit  of 
other  proceeding,  the  court  in  which  the  same  has  been  in- 
stituted, and  requiring  the  said  corporation  to  appear  and 
defend  the  said  action,  suit  or  other  proceeding,  and  the  pub- 
lication of  said  order  once  a  week  for  the  space  of  two  months 
in  some  newspaper  published  in  the  county  in  which  said  ac- 
tion, suit  or  other  proceeding  shall  be  instituted,  shall  be  a 
full  and  sufficient  notification  to  the  said  corporation  of  the 
institution  of  said  action,  suit  or  other  proceeding.  However 
no  judgment  by  default  *''*  or  decree  pro  confesso  shall  be 
taken  or  rendered  against  said  corporation  until  due  proof 
shall  have  been  made  of  the  publication  of  said  order,  as 
hereinbefore  provided." 

The  transcript  before  us  is  scant,  but  we  feel  safe  in  hold- 
ing that  the  plaintiff  in  error,  now  attacking  this  statute,  was 
created  by  the  authority  of  the  state  subsequent  to  1853,  and 
received  its  charter  subject  to  all  valid  general  laws  ap- 
plicable to  domestic  corporations. 

It  may  be  remarked  incidentally  that  no  contention  is  made 
that  notice  of  the  institution  of  the  action  was  not  actually 
received  nor  that  the  venue  was  improperly  laid  in  a  county 
other  than  the  one  in  which  under  its  charter  the  principal 
office  of  the  corporation  was  located. 

Assuming,  then,  these  conditions,  was  it  competent  in  the 
legislature  to  provide  as  to  a  domestic  corporation,  when  it 
fails  to  put  forth  officers  or  agents  upon  whom  service  may 
be  made,  that  by  reason  of  such  failure  it  shall  be  brought 
into  court  by  publication,  with  proper  precautions  as  to  the 
ascertainment  of  the  essential  facts  by  the  court  in  advance 
of  any  judgment?    We  answer  in  the  affirmative. 

We  are  dealing  not  with  natural  persons,  who  create  the 
go^'emments,  but  with  fictitious  entities,  called  corporations, 
which  are  created  by  the  government,  deriving  therefrom 
their  very  existence,  with  such  limitations  as  the  creating 
power  may  impose,  except  with  such  limitations  as  may  be  ex- 
pressly or  by  clear  implications  forbidden  by  its  organic  law 
or  by  the  federal  authority. 


Jan.  1906.]     Cusabwateb  Mercantile  Go.  v.  Roberts.       155 

No  provision  of  the  state  constitution  is  poin^isd  out  to  us 
that  prohibits  such  limitations  nor  do  we  think  that  the  due 
process  clause  of  the  federal  constitution  is  thereby  violated. 
The  great  case  of  Pennoyer  v.  Neflf,  95  U.  S.  714,  24  L.  ed.  565, 
expressly  disclaims  an  intention  to  apply  the  principles  there 
CDUDciated  to  the  conditions  before  us,  ^'^  and  while  we  enter- 
tain a  high  respect  for  the  justice  pronouncing  the  opinion 
in  the  case  of  Bernhardt  v.  Brown,  118  N.  C.  700,  24  S.  E. 
527,  715,  36  L.  R.  A.  402,  and  may  agree  to  the  result  therein 
reached,  yet  much  of  the  reasoning  is  inapplicable  to  the  case 
before  us  and  the  principle  controlling  us — that  is  the  power 
of  the  state  over  its  own  creatures — is  not  discussed  in  the 
cited  opinion :  See  note  on  this  case  in  50  L.  R.  A.  486. 

To  say  in  the  instant  case  that  no  property  of  the  corpora- 
tion may  be  found  within  the  state  upon  which  an  execution 
may  attach,  means  only  that  the  judgment  may  be  futile,  not 
that  it  is  void,  and  the  statute  confers  upon  the  creditor  the 
privilege  of  accepting  that  chance  as  to  a  domestice  corpora- 
tion which  can  hold  property  only  by  the  will  of  the  state. 

Strictly  speaking,  there  can  be  no  personal  service  upon  a 
corporation,  but  only  such  constructive  or  substituted  service 
as  the  law  may  provide.  It  is  not  unusual  to  provide  as  to 
certain  kinds  of  nonresident  corporations,  that  they  may  come 
into  a  state  only  on  condition  that  service  of  process  upon 
some  state  ofiScer  shall  bind  them  personally;  and  we  do  not 
recall  any  decision  holding  that  such  service  does  not  consti- 
tute due  process  of  law.  Generally  service  is  made  upon  the 
principal  oflScer  of  a  corporation  who  may  be  found;  this  is 
constructive  service  strictly  speaking,  yet  upon  such  service 
personal  judgments  are  daily  rendered.  The  fundamental 
object  of  all  laws  relating  to  service  of  process  is  to  give  that 
notice  which  will  in  the  nature  of  things  most  likely  bring 
the  attention  of  the  corporation  to  commencement  of  the  pro- 
ceedings against  it  and  when  legislation  carries  out  this  clear 
design  it  should  not  be  stricken  down  by  the  courts. 

***  A  case  directly  in  point  is  Town  of  Hinckley  v.  Kettle 
River  R.  Co.,  70  Minn.  105,  72  N.  W.  835.  See,  also,  Conti- 
nental Nat.  Bank  of  Boston  v.  Thurber,  74  Hun,  632,  26  N.  Y. 
Supp.  956,  affirmed  in  143  N.  Y.  648,  37  N.  E.  828. 

The  judgment  is  affirmed. 

Shackleford,  C.  J.,  and  Whitfield,  J.,  concur. 

Taylor,  Hocker  and  Parkhill,  JJ.,  concur  in  the  opinion. 
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The  Legislature  may  Atithorizt  Conatructive  Service  on  corporations, 
but  the  metbod  adopted  should  be  reaaoiiablj  calculated  to  bring 
notice  home  to  eome  of  the  officers  or  agents  of  tbe  eorpoiation,  tbns 
securing  an  opportunity  to  be  heard  and  to  make  a  defense.  A 
statute  providing  that,  until  a  domestic  corporation  flies  with  the 
register  of  deeds  a  list  of  officers  upon  whom  service  may  be  made, 
service  may '  be  made  by  leaving  a  cop^  of  the  process  with  the 
register  of  deeds,  has  been  held  unconstitutional:  Finney  ▼,  Provi- 
dence Loan  etc  Co.,  106  Wis.  390,  80  Am.  St.  Bep.  41. 


CTENNINGS  v.  BOBE. 

[51  Fls.  229,  40  South.  194.] 
OFFICIAI.  BONDS— IJabilittaB  of  StmtiM.— The  liablUtj  at 

the  sureties  on  an  official  bond  is  to  be  determined  by  the  terms  of 
tbe  bond  itself,  and  such  terms  cannot  be  eiteniled  beyond  the  reason- 
able meaning  thereof  construed  with  refeience  to  the  purposes  con- 
templated by  the  law  requiring  the  bond.     (p.  157.) 

OFFICIAIi  BONDS — Breach  of.— Mnhing  an  application  for 
fees  earned  and  unlawfully  collecting  from  the  county  money  as  fees 
in  excess  of  those  allowed  by  law  do  not  constitute  a  breach  of  a 
constable's  bond  conditioned  that  be  "shnlt  diligently  and  faith- 
fully perform  all  tbe  duties  of  his  said  office  as  prescribed  by  law." 
(p.  158.) 

Avery  &  Avery  and  B.  P.  Reese,  for  the  plaintiflf  in  error. 

Blount  &  Blount,  for  the  defendants  in  error. 

*»•>  WHITFIELD,  J.  An  action  was  hrought  by  the  plain- 
tiff in  error  against  C,  J.  Bobe  as  prindpal  and  M.  P.  Gon- 
zalez and  Edwin  Senior  as  sureties  on  the  official  bond  of 
said  C,  P.  Bobe  as  constable  for  District  No.  2,  Eseambia 
county,  Florida.  The  bond  was  conditiond  that  "if  the 
said  C.  P.  Bobe  shall  diligently  and  faithfully  perform  all 
Ihe  duties  of  his  said  office  as  prescribed  by  law,  then  this 
obliffatinn  to  be  void,  else  to  be  and  remain  in  full  force  and 
virtue."  A  demurrer  to  the  declaration  on  the  ground  "that 
it  does  not  show  any  breach  of  the  condition  of  the  bond  Hiied 
(111"  was  sustained,  and  the  plaintiff  not  desiring  to  amend 
Ihe  declaration,  final  judgment  was  rendered  by  tbe  court  for 
the  defendant.  On  writ  of  error  here  error  is  assigned  on 
the  order  sustaining  the  demurrer  to  the  declaration  as  well 
as  on  the  rendering  *^*  of  final  judgment  for  the  defendant. 
The  bond  is  joint  and  several,  and  the  action  is  brought  against 
Ihe  principal  and  the  sureties  jointly. 
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Section  1257  of  the  Revised  Statutes  provides  that  ** every 
constable  shall  give  a  bond  in  the  sum  of  five  hundred  dollars, 
which  shall  be  governed  by  the  provisions  governing  bonds 
to  be  given  by  the  clerk  of  the  circuit  court."  Section  1381 
provides  that  *'the  clerk  of  the  circuit  court  shall,  before  he 
is  commissioned,  give  bond  ....  which  ....  shall  be  con- 
ditioned for  the  faithful  discharge  of  the  duties  of  his  office/' 
There  is  no  statute  in  this  state  regulating  the  liability  of  the 
obligors  on  the  official  bond  of  a  constable.  The  liability  of 
the  obligors,  therefore,  is  to  be  determined  by  the  terms  of 
the  bond  itself,  and  such  terms  cannot  be  extended  beyond 
the  reasonable  meaning  thereof  construed  with  reference  to 
the  purposes  contemplated  by  the  law  requiring  the  bond: 
See  Raney  v.  Baron,  1  Fla.  327 ;  State  v.  Montague,  34  Pla. 
32,  15  South.  589 ;  Gato  v.  Warrington,  37  Pla.  542,  19  South. 
883;  Robinson  v.  Epping,  24  Fla.  237,  4  South.  812;  25 
Am.  &  Eng.  Ency.  of  Law,  723. 

The  obligation  of  the  bond  in  this  case  is  that  C.  P.  Bobe, 
as  constable,  **  shall  diligently  and  faithfully  perform  all  the 
duties  of  his  said  office  as  prescribed  by  law."  The  breach  of 
the  bond  alleged  in  the  declaration  is  that  C.  P.  Bobe  as  such 
constable  did  make  out  and  present  to  the  board  of  county 
commissioners  of  Escambia  county,  Florida,  certain  improper 
and  excessive  accounts  for  costs  and  charges  against  the  county 
for  service  of  process  in  criminal  cases  and  services  rendered 
therein  in  justice  of  the  peace  court.  District  No.  2,  of  said 
county,  and  did  make  affidavit  to  each  of  said  bills  and  ac- 
counts so  presented  '*that  said  bills  were  made  out  in  ***  ac- 
cordance with  the  laws  of  the  state  of  Florida,"  when  in 
truth  said  bills  were  not  made  out  in  accordance  with  law, 
and  that  by  reason  of  such  representations  so  contained  in 
said  affidavit  of  Bobe  the  county  commissioners  were  induced 
to  pay  and  the  said  Bobe  did  receive  certain  sum  in  excess  of 
any  amount  which  he  could  legally  charge  against  and  collect 
from  said  county  as  constable  for  such  services.  In  short,  the 
breach  of  the  bond  alleged  in  the  declaration  is  that  C.  P. 
Bobe,  as  constable,  unlawfully  collected  from  the  county 
money  in  excess  of  the  fees  allowed  by  law.  The  statutes  pre- 
scribe the  fees  of  constables  and  the  conditions  on  which  they 
may  be  paid  by  the  counties.  It  is  also  provided  that  **the 
officer  shall  make  out  his  account  against  the  county  in  such 
fonn  as  the  county  commissioners  may  require,  stating  the 
services  for  which  the  fee  is  charged,  the  title  of  the  case  in 
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which  the  services  were  performed,  and  the  facts  which,  under 
the  provisions  of  the  preceding  section,  make  the  fees  a  good 
claim  against  the  county,  including  all  legal  charges  and  costs 
before  justices  of  the  peace,  and  present  tiie  same  to  the  board 
of  county  commissioners,  with  the  affidavit  that  the  same  is 
correct.  The  county  commissioners  shall  have  the  right  to  re- 
ject all  or  any  portion  of  any  account  which  is  not  a  valid 
claim  against  the  county,  and  shall  allow  and  pay  the  same 
only  when  it  is  just,  correct  and  reasonable,  and  no  construc- 
tive mileage  or  illegal  or  unnecessary  item  or  charge  in  any 
frivolous  case  shall  be  allowed."  See  section  8  of  chapter 
4323,  Acts  1895,  as  amended  by  chapter  4672,  Acts  of  1899^ 

While  the  statute  requires  a  constable  to  make  out  his  ac- 
count against  the  county  in  certain  way,  this  requirement  re- 
lates to  the  manner  of  exercising  a  right  conferred  on  the 
constable,  to  wit:  To  collect  certain  fees  for  ***  services  ren- 
dered; and  it  cannot  be  said  that  the  making  of  applications 
for  fees  earned  are  among  the  duties  prescribed  by  law  which 
the  obligors  in  this  bond  undertook  that  ''the  said  C.  P.  Bobe 
shall  diligently  and  faithfully  perform."  This  conclusion 
is  strengthened  by  the  provisions  in  the  statute  above  quoted 
giving  to  the  county  commissioners  the  right  to  reject  all  or 
any  portion  of  any  account  which  is  not  a  valid  claim  against 
the  county  and  providing  that  they  shall  allow  and  pay  the 
same  only  when  it  is  just,  correct  and  reasonable,  etc.,  which 
provisions  are  evidently  intended  as  timely  and  ample  protec- 
tion for  the  county  in  the  matter:  See  Furlong  v.  State,  58 
Miss.  717. 

The  demurrer  to  the  declaration  was  properly  sustained 
and  the  judgment  for  the  defendant  is  affirmed  at  the  cost 
of  the  plaintiff  in  error. 

Shackleford,  C.  J.,  and  Cockrell,  J.,  concur. 

Taylor  and  Hocker,  JJ.,  concur  in  the  opinion* 

Parkhill,  J.,  disqualified. 


As  to  the  Acts  of  a  Puhlie  Olficer  for  Whiok  tlie  Sureties  on  his  bond 
are  liable,  see  the  note  to  Feller  v.  Gates,  91  Am.  St.  Bep.  497.  A 
surety  on  an  official  bond  is  liable  for  a  statutory  penalty  incurred 
by  his  principal  in  taking  illegal  fees:  Eccles  v.  United  Statee  Fidel- 
ity etc.  Co.,  72  Neb.  734,  117  Am.  St.  Bep.  S30. 
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MANSFIELD  v.  JOHNSON. 

[51  Fla.  239,  40  South.  196.] 

EJECTMENT — ^Bvideiice— Hftnulett  Error.— If  both  parties  in 
ejectment  claim  the  land  through  a  common  source  of  title,  errors 
committed  in  allowin|^  the  introduction  of  improper  evidence  of  such 
title  are  harmless,     (p.  163.) 

EVIDENCE — ^Becord  of  JtdfBMiit. — JL  certified  record  of  a 
judgment,  although  it  does  not  contain  a  copy  of  the  original  judg- 
ment, but  merely  a  copy  of  a  certified  copy  of  such  original,  taken 
from  the  minutes  and  judgment  docket,  is  nevertheless  admissible  in 
eridence  to  show  the  existence  of  such  judgment,     (p.  164.) 

EVIDENCJE — Copy  of  Becord. — A  certified  copy  of  the  record 
of  a  judgment  in  a  judgment-book  taken  therefrom  is  competent  evi- 
dence of  the  record  of  the  judgment  in  such  book,  and  is  unnecessary 
to  produce  the  document  which  has  been  recorded  upon  such  book  to 
prove  that  fact.     (p.  165.) 

EVIDENCE — ^Transcript  of  Becord. — ^The  custodian  of  a  record 
having  authority  to  certify  a  transcript  thereof  has  authority  to 
specify  in  hia  certificate  the  particular  record  from  which  the  tran- 
script is  taken,  and  such  certificate  is  at  least  prima  facie  evidence 
of  the  fact  recited,     (p.  165.) 

EVIDENCE — Copy  of  Bocords. — It  is  the  duty  of  clerks  of 
the  circuit  court  who  have  authority  to  record  instruments,  or  to 
make  entries  in  the  records  of  which  they  have  custody,  in  the 
course  of  their  official  duty,  to  note  on  such  records  ^he  date  upon 
which  they  record  such  instrument  or  make  such  entries,  and  such 
notes  become  parts  of  such  record,  and  the  dates  specified  in  such 
notes  are  to  be  taken  as  prima  facie  correct.  In  certifying  such 
entries  the  clerk  also  haiB  authority  to  certify  such  notes,  and  such 
certified  copies  are  admissible  in  evidence,     (pp.  165,  166.) 

EVIDENCE — Copy  of  Ezecatlon. — ^If  an  original  execution  has 
heen  returned  to  the  court  issuing  it,  and  the  copy  thereof  ofifered  in 
evidence  ia  certified  by  the  clerk  of  that  court,  who  has  the  custody 
of  the  original,  to  be  a  true  copy  thereof,  such  certified  copy  is  ad- 
missible without  the  production  of  the  original,     (p.  166.) 

EXECUTION  SALES — ^Bights  of  Purchasers.— If  a  judgment 
upon  which  an  execution  has  issued  has  become  a  lien  upon  land  be- 
fore a  deed  thereof  is  recorded,  it  is  immaterial  whether  the  execu- 
tion was  actually  levied  before  or  after  the  record  of  the  deed,  as  in 
either  case  the  title  of  the  purchaser  at  the  execution  sale  would  be 
superior  to  the  title  acquired  by  the  grantee  by  virtue  of  such  deed, 
(p.  167.) 

NOTICE. — ^Bedtalfl  in  Beoorded  Deeds  not  constituting  links 
in  the  chain  of  title  of  a  judgment  debtor  and  to  which  he  is  not  a 
party,  purporting  to  show  equities  in  third  persons,  are  not  notice 
to  him  thereof,     (p.  168.) 

EXECUTION  SALES.— Bights  of  Purchaser  at  execution  sale, 
whether  such  purchaser  be  the  execution  creditor  or  a  third  person, 
are  fixed  by  the  status  existing  at  the  time  the  lien  is  acquired,  and 
not  by  the  status  existing  at  the  time  of  the  sale.     (p.  169.) 

EXECUTION  SALES — ^Notice  of  Equities— Bona  Fide  Pur- 
rhseer^ — ^If,  at  the  time  his  lien  is  acquired,  an  execution  creditor  haa 
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no  notice,  actual  or  constructive,  of  the  equities  of  third  persons  in 
real  estate,  the  title  to  which  stands  in  the  name  of  the  judgment 
debtor  as  the  apparent  absolute  owner,  the  execution  creditor  as  pur- 
chaser at  the  execution  sale  of  such  land  takes  a  good  title,  and  is 
protected  as  a  bona  fide  purchaser  even  though  he  had  notice  of  the 
equities  of  others  at  the  time  of  the  sale.     (p.  169.) 

EXECUTION  SAIJBS— Bifi^ts  of  Purchaser— EstoppeL— If  ex- 
ecution has  been  levied  upon  all  the  right,  title,  and  interest  of  a 
judgment  debtor  in  land,  and  sale  has  been  made  and  a  convejanee 
executed  in  pursuance  of  such  levy  purporting  to  convey  such  entire 
interest,  the  execution  purchaser  is  not  estopped  from  claiming  the 
entire  property  by  the  fact  that  he  remained  silent  at  the  time  of  the 
sale  when  a  third  person  protested  against  the  sale  on  the  ground  that 
the  judgment  debtor  owned  only  an  undivided  one-fiLfth  interest  in 
the  property  sold.     (p.  169.) 

Shackleford  &  Pettingill,  for  the  plaintiffs  in  error. 

A.  W.  Coekrell  and  Son,  for  the  defendant  in  error. 

^*  CARTER,  C.  J.  In  July,  1896,  the  defendant  in  error, 
hereinafter  referred  to  as  the  plaintiff,  instituted  an  action 
of  ejectment  against  the  plaintiffs  in  error,  hereinafter  re- 
ferred to  as  the  defendants,  in  the  circuit  court  of  Hernando 
county.  The  defendants  filed  their  plea  of  not  guilty,  and 
upon  application  of  the  parties  the  cause  was  referred  to  a 
practicing  attorney  as  referee  for  trial.  A  trial  was  had  be- 
iPore  the  referee,  who  found  for  the  plaintiff  the  fee  simple 
title  in  and  the  right  to  possession  of  the  land  in  controversy, 
and  damages  for  mesne  profits  in  the  sum  of  five  hundred  dol- 
lars. Judgment  having  been  entered  upon  the  finding  the 
defendants  sued  out  this  writ  of  error,  and  assign  as  *^*  error 
certain  rulings  admitting  documentary  evidence  over  defend- 
ants' objections,  and  the  ruling  denying  a  motion  for  a  new 
trial  interposed  by  them.  The  grounds  of  the  motion  for  a 
new  trial  were  that  the  findings  of  fact  made  by  the  referee 
were  not  warranted  by  and  were  contrary  to  the  evidence,  and 
the  judgment  entered  by  him  was  not  warranted  by  the  evi- 
dence and  was  contrary  to  the  law  of  the  case.  The  evidenti- 
ary bill  of  exceptions  appearing  in  the  record  purports  to 
have  been  made  up  and  settled  at  the  instance  of  the  plain- 
tiffs in  error  in  support  of  an  assignment  of  error  predicated 
upon  the  refusal  of  the  referee  to  grant  a  new  trial  on  the 
ground  that  the  findings  of  fact  made  by  him  were  contrary  to 
the  evidence  or  not  supported  thereby,  and  contains  the 
written  demand  of  the  plaintiff  that  all  of  the  testimony  shall 
be  reviewed  for  the  purpose  of  showing  that  any  error  in  law 
is  in  view  of  the  whole  testimony  a  harmless  error.    From  the 
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evidence  it  appears  that  the  land  in  controversy  was  originally 
owned  by  one  John  Eubanks,  who  for  a  long  period  of  time 
exercised  acts  of  ownership  over  it ;  that  by  his  last  will  and 
testament  he  gave  power  to  his  executor  to  sell  and  convey  it ; 
that  on  August  6,  1881,  the  executor  of  Eubanks  entered  into 
a  contract  with  George  P.  Drew,  John  L.  Inglis,  C.  C.  Keath- 
ley,  J.  M.  Taylor  and  George  K.  Broome,  for  the  sale  of  the 
land;  that  by  mutual  agreement  between  the  parties  the  deed 
was  to  be  made  to  Drew  who  was  to  hold  the  title  in  trust  for 
himself  and  the  other  purchasers,  each  furnishing  one-fifth 
of  the  purchase  money ;  that  on  September  28,  1881,  the  ex- 
ecntor  of  Eubanks  executed  a  deed  conveying  said  property 
to  George  P.  Drew,  his  heirs  and  assigns  in  fee  simple,  with  no 
mention  of  trust ;  that  on  April  8,  1882,  George  P.  Drew  filed 
his  bill  in  the  circuit  court  of  Hernando  county,  Plorida, 
against  John  P.  **«  Wall,  John  P.  Wall,  Jr.,  and  John  A. 
Enbanks,  who  were  alleged  to  be  theiieirs  at  law  of  John  Eu- 
banks, deceased,  alleging  the  making  of  the  deed  by  the  ex- 
ecutor of  Eubanks  to  Drew;  that  questions  had  been  raised 
as  to  the  sufficiency  of  Drew's  title  under  said  deed,  and  pray- 
ing that  the  sale  by  the  executor  be  confirmed,  and  Drew's 
title  quieted  as  against  the  parties  named  as  defendants. 
Such  proceedings  were  had  that  on  May  8,  1882,  the  court  en- 
tered a  decree  confirming  the  sale  and  deed  by  the  executor, 
and  quieting  Drew's  title  under  said  deed  as  against  the  de- 
fendants, heirs  of  John  Eubanks,  deceased.  Thereafter  on 
December  26, 1888,  John  A.  Eubanks  executed  a  deed  convey- 
ing the  same  property  to  George  P.  Drew,  his  heirs  and  assigns 
in  fee  simple.  No  mention  is  made  of  the  trust  upon  which 
Drew  was  to  hold  the  property  in  the  deed  executed  by  John 
A.  Eubanks  or  in  the  court  proceedings  for  quieting  Drew's 
title.  George  P.  Drew  executed  a  certain  instrument  pur- 
porting to  have  been  executed  in  1883,  which,  after  reciting 
the  making  of  the  deed  to  Drew  by  Eubanks'  executor,  of 
September  28,  1881,  and  the  agreement  of  August  6,  1881, 
between  Drew  and  Inglis,  Keathley,  Taylor  and  Broome  for 
the  purchase  of  the  property  from  Eubanks'  executor,  and 
that  the  title  was  to  be  taken  in  the  name  of  Drew  for  the  use 
and  benefit  of  the  parties  named,  declared  that  Drew  held 
said  property  in  trust  for  the  parties  named  for  certain  uses 
and  purposes  therein  specified.  This  instrument  was  not  re- 
corded until  Pebruary,  1892,  and  then  without  any  acknowl- 
edgment or  other  proof  of  execution.    On  Pebruary  12,  1892, 
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Drew  and  wife  executed  a  deed  conveying  to  Keathley,  T«f- 
lor,  Inglis  and  Broome  aa  ondivided  fonr-fifths  interest  in 
the  property  in  controversy,  for  the  expressed  consideratioE 
of  eight  thoujsand  foor  hundred  dollars.  This  deed  made  no 
reference  to  the  tmst  upon  which  Drew  held  the  property 
"*•  and  waa  recorded  February  15,  1892.  On  May  17,  1884, 
Keathley  conveyed  to  one  John  McKeown  one-half  of  his  un- 
divided one-fifth  interest  in  the  lands  in  cootroven?,  the  deed 
reciting  that  the  lands  were  then  owned  by  Drew,  Taylor,  In- 
glis,  Kathley  and  Broome.  This  deed  was  recorded  May  17, 
1884. 

The  defendants  in  this  suit  were  in  possession,  claiming 
under  one  Knight  who  held  a  lease  from  Inglis,  Taylor, 
Broome  and  the  administrators  of  the  estates  of  McKeown  and 
Keathley.  At  various  times  subsequent  to  the  deed  from 
Eufaanks'  executor  to  Drew,  the  latter  executed  conveyances 
embracing  portions  of  the  land,  and  in  1890  he  also  executed 
a  mortgage  covering  an  andivided  one-fifth  interest  in  all  of 
the  land,  but  in  none  of  these  conveyances  was  the  trust  men* 
tioned,  nor  was  there  an  intimation  that  Inglis,  Taylor,  Keath- 
ley or  Broome  had  any  interest  in  the  land. 

On  February  17, 1891,  the  plaintiff  Johnson  began  an  actios 
of  assumpsit  against  Drew  in  the  cirenit  court  of  Duval 
county.  Drew  was  duly  served  with  subpoena,  appeared  and 
filed  pleas,  and  such  proceedings  were  thereafter  had  tbat  on 
May  11,  1891,  during  a  torm  of  the  court  then  being  held, 
judgment  was  entored  in  favor  of  the  plaintiff  Johnson  against 
Draw  for  eleven  hundred  and  sixty-five  dollars  and  fifty-one 
cents  and  costs.  A  copy  of  this  judgment  duly  certified  by 
the  clerk  of  the  cireuit  court  of  Duval  county  was  filed  with 
the  clerk  of  the  circuit  court  of  Hernando  county,  Florida, 
and  recorded  by  him  in  the  foreign  judgment  booli  on  May 
19,  1891,  On  June  13, 1891,  an  execution  was  issued  upon  the 
judgment  of  the  clerk  of  the  circuit  court  of  Duval  county, 
which  on  January  2d,  1892,  came  to  the  bands  of  the  sheriff  of 
Hernando  county,  who  afterward,  the  precise  date  not  being 
shown,  levied  it  upon  all  the  right,  title  and  interest  of  Drew 
in  ■**  the  lands  in  controversy.  The  property  was  sold  on 
the  first  Monday  in  March,  1892,  under  said  execution  and 
purchased  by  the  plaintiff,  and  the  sheriff  executed  to  plain- 
tiff a  deed  conveying  all  the  estate,  right,  title  and  interest  of 
Drew  in  the  property  in  controversy,  in  pursuance  of  such 
■ale.     There  is  testimony  tcudiog  to  show  that  at  the  time  of 
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the  sheriff's  sale  Keathlej  was  present  and  protested  against 
the  sale,  announcing  that  Drew  only  owned  an  undivided  one- 
fifth  interest,  but  there  is  no  suggestion  in  ^the  evidence  that 
Johnson  had  any  notice  that  Drew  did  not  own  the  entire 
interest  at  the  time  his  judgment  was  recorded  in  Hernando 
connty.    Other  facts  will  be  found  in  the  opinion. 

Plaintiff  offered  in  evidence  a  certified  copy  of  the  record 
of  the  deed  from  Eubanks'  executor  to  Drew.  Defendants 
objected  to  its  introduction  upon  the  ground  that  the  deed  had 
never  been  legally  proved  for  record  or  recorded.  The  ac- 
knowledgment states  that  the  grantor  '^  acknowledged  that  he 
signed  the  foregoing  deed  of  conveyance  for  the  purposes 
therein  specified.'*  Plaintiffs  in  error  ai^ue  that  an  acknowl- 
edgment of  the  signing  is  not  an  acknowledgment  of  the  exe- 
cution of  the  instrument,  and  that  consequently  their  objec- 
tions were  well  taken  and  should  have  been  sustained.  In 
Rhodus  V.  Heffeman,  47  Pla.  206,  36  South.  572,  it  was  held 
that  where  the  plaintiffs  and  defendants  in  ejectment  claim 
land  through  a  common  source  of  title,  errors  conmiitted  in 
allowing  improper  evidence  of  the  title  under  which  all  the 
parties  **•  claim  are  harmless.  As  will  be  seen  from  the 
statement  of  the  facts  the  parties  plaintiff  and  defendant 
daim  through  this  deed,  and  the  defendants  themselves  pro- 
duced evidence  recognizing  its  existence  and  validity.  Under 
these  circumstances  it  is  unnecessary  for  us  to  determine 
whether  the  acknowledgment  was  sufficient  to  entitle  the  deed 
to  record,  so  as  to  make  the  certified  copy  prima  facie  evi- 
dence of  the  due  execution  of  the  deed,  as  any  error  that  may 
exist  in  the  ruling  admitting  the  document  in  evidence  is,  for 
reasons  stated,  harmless.  This  disposes  of  the  first  assign- 
ment of  error. 

The  second  assignment  of  error  is  expressly  abandoned. 

The  third  assignment  of  error  is  based  upon  the  ruling  ad- 
mitting over  objections  a  certified  transcript  of  the  record  of 
the  judgment  obtained  by  Johnson  against  Drew.  The  tran- 
script, after  setting  out  the  praecipe,  summons,  return, 
declaration  and  other  proceedings,  recites  that  **  subsequently, 
to  wit,  on  the  eleventh  day  of  May,  1891,  during  the  regular 
term  of  said  court,  certain  proceedings  were. had  and  judg- 
ment rendered  as  ^own  by  the  minutes  of  said  term  and  the 
judgment  docket,  as  follows,  ^  wit" :  Here  follows  what  pur- 
ports to  be  the  final  judgment  dated  May  11,  1891,  signed 
"W.  B.  Young,  Judge,"  and  immediately  thereafter  a  certifi- 
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oate  of  Noble  A.  Hull,  then  clerk  of  the  circuit  court  of  that 
county,  "that  the  foregoiog  copy  of  final  judgment  is  a  true 
and  correct  transcript  of  the  same  as  appears  upon  the  files 
and  record  of  said  office,"  dated  May  15,  1891.  The  certifi- 
cate to  the  transcript  of  the  entire  record  of  that  judgment 
made  by  P.  D.  Cassidy,  clerk,  on  October  25,  1897,  is  "that 
the  foregoing  pages  numbered  from  1  to  9  inclusive  constitute 
a  true  copy  of  all  the  proceedings  and  a  correct  transcript  of 
the  record  of  the  judgment  in  the  case  of  James  E.  Johnson  as 
plaintiff,  and  **'  Geoi^e  F.  Drew  aa  defendant,  as  appears 
upon  the  files  acd  records  of  my  office."  The  objection  inter- 
posed was  that  the  transcript  ofiEered  did  not  contain  a  copy 
of  the  original  judgment,  but  merely  a  copy  of  a  certified 
copy  of  such  original.  We  think  it  evident  that  the  final 
judgment  was  written  out  and  signed  by  the  judge  on  May 
11,  1891,  during  a  term  of  the  court,  and  that  this  judgment 
BO  signed  was  by  the  cleric  entered  upon  the  minutes  of  the 
court  on  May  15,  1891.  Aa  the  minutes  are  required  to  be 
aigned  by  the  judge  at  the  end  of  each  term,  it  was  perhaps 
unnecessary  for  the  clerk  t«  enter  upon  the  minutes  immedi- 
ately following  the  entry  of  the  judgment  therein  the  certifi- 
cate which  he  did  enter  in  this  case,  but  the  fact  that  he  did  so 
does  not  invalidate  the  minute  entry  nor  make  the  minute 
entry  any  the  less  a  record  entry,  proper  to  be  certified  as 
such.  As  we  construe  the  certified  copy  of  the  transcript  of 
the  judgment,  the  judgment  entry  and  certificate  of  Hull, 
clerk,  appended  thereto,  were  taken  from  the  minutes  and  the 
judgment  docket  which  are  original  records  and  not  mere 
copies  of  records.  There  was  no  error  in  the  ruling  here  com- 
plained of. 

The  fourth  assignment  of  error  questions  the  propriety  of 
the  ruling  admitting  in  evidence  over  defendants'  objection 
a  certified  transcript  of  the  record  of  the  judgment  of  John- 
son vs.  Drew,  as  recorded  in  the  foreign  judgment  book  by  the 
clerk  of  the  circuit  court  of  Hernando  county.  The  objections 
interposed  were  that  "it  is  not  shown  by  the  paper  itself  that 
it  is  a  copy  of  a  judgment  recorded  in  Duval  county,  and  the 
(act  that  it  may  have  been  recorded  in  Hernando  county  is 
not  shown  by  the  certificate  of  the  clerk  of  Hernando  county 
BO  as  to  entitle  it  to  be  received  aa  evidence,"  and  "be- 
cause the  certificate  of  the  clerk  of  Hernando  county  is  not 
proof  of  the  date  of  the  record  of  the  same  by  him." 
The  document  offered  purports  to  be  a  copy  of  the  judg- 
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ment  signed  by  Judge  YouBg  dated  May  11,  1891,  to  which 
is  attached  a  certificate  by  the  clerk  of  the  circuit  court  of 
Duval  county  dated  May  15,  1891,  that  the  "foregoing  copy 
of  final  judgment  is  a  true  and  correct  transcript  of  the 
same  as  appears  upon  the  files  and  records  of  my  said  office." 
Immediately  following  this  certificate  are  the  words  **Ee- 
corded  May  19,  1891,  Frank  E.  Saxon,  Clerk  Ct.  Ct.  H.  C, 
by  S.  A.  Wilson,  D.  C,"  and  then  follows  a  certificate  by 
the  clerk  of  the  circuit  court  of  Hernando  county,  Florida, 
dated  March  12,  1898,  that  the  ''within  and  foregoing"  is 
a  "correct  transcript  of  the  record  of  the  final  judgment 
in  the  case  of  James  E.  Johnson  v.  George  F.  Drew,  as  it 
appears  of  record  in  foreign  judgment  book  1  at  page  47." 
Under  the  statutes  in  force  at  the  time  the  judgment  was 
recorded  in  Hernando  county,  judgments  at  law  were  not 
liens  upon  real  estate  in  counties  other  than  the  one  where 
rendered,  unless  recorded  in  the  county  where  the  real  es- 
tate was  situated  (McClellan's  Digest,  sec.  2,  p.  619) ;  the 
clerks  were  required  to  provide  a  suitable  book  to  be  en- 
titled record  of  foreign  judgments  in  which  they  were  re- 
qnii^  to  record  judgments  when  regularly  presented  to  be 
recorded,  and  a  judgment  was  entitled  to  be  placed  upon  th^ 
record,  upon  the  presentation  of  a  transcript  of  same  regu- 
larly certified  under  the  seal  of  the  court:  McClellan's  Digest, 
sees.  13,  14,  p.  175.  The  transcript  of  the  judgment  offered 
was  certified  as  being  a  correct  transcript  from  the  foreign 
judgment  book,  and  the  judgment  as  there  recorded  appears 
to  have  been  regularly  certified  by  the  clerk  of  the  circuit 
court  of  Duval  county  under  the  seal  of  the  court.  The  ob- 
jections interposed  to  its  introduction  were  untenable.  A 
certified  copy  of  the  record  **®  of  the  judgment  in  the  for- 
eign judgment  book,  taken  from  that  book,  was  competent 
evidence  of  the  record  of  the  judgment  in  that  book,  and  it 
was  not  necessary  to  produce  the  document  which  had  been 
recorded  upon  that  book  to  prove  that  fact  as  contended 
here.  We  are  also  of  opinion  that  the  custodian  of  a  rec- 
ord having  authority  to  certify  a  transcript  thereof  has  au- 
thority to  specify  in  his  certificate  the  particular  record  from 
which  the  transcript  is  taken,  and  that  such  certificate  is 
at  least  prima  facie  evidence  of  the  fact  certified.  Under 
our  law,  clerks  of  the  circuit  court  are  the  custodians  of 
various  records,  such  as  the  minutes  of  the  court,  foreign 
judgment  records,  records  of  mortgages,  deeds,  etc.    He  has 
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power  to  certify  any  portion  of  these  various  records,  as 
for  instance  that  the  transcript  of  a  judgment  is  taken  from 
the  minute-book;  of  a  deed  that  it  is  taken  from  the  deed 
record;  of  a  declaration  or  plea,  that  it  is  from  the  files  of 
a  particular  case,  and  the  like.  Having  the  power  to  certify 
the  entire  records  or  any  particular  portion  thereof,  he  must 
necessarily  have  power  to  limit  his  certificate  to  the  particu- 
lar part  certified,  otherwise  his  certificate  would  be  nugatorj^, 
as  in  every  instance  it  would  be  necessary  to  produce  the 
original  record  or  other  proof  along  with  the  certified  copy 
to  show  that  the  certified  copy  was  taken  from  the  proper 
record,  and  not  from  some  other  record  in  the  oflSce:  Rev. 
Stats.  1892,  sees.  1109,  1111.  We  are  also  of  the  opinion 
that  it  is  the  duty  of  clerks  of  the  circuit  court  who  have 
authority  to  record  instruments  or  to  make  entries  in  the 
records  of  which  they  have  custody,  in  the  course  of  their 
official  duty,  to  note  on  such  records  the  date  upon  which 
they  record  such  instruments  or  make  such  entries,  and  that 
such  notes  become  parts  of  such  record,  and  the  dates  spe- 
cified in  such  notes  are  to  be  taken  as  prima  facie  correct. 
^'^  In  certifying  such  entries  the  clerk  also  has  authority 
to  certify  such  notes,  and  the  certified  copies  are  admissible 
on  account  of  the  inconvenience  of  removing  the  originals. 
This  is  true  upon  general  principles  although  we  have  no 
statute  enacting  such  a  rule:  Bell  v.  Kendrick,  25  Fla.  778, 
6  South.  868. 

The  fifth  assignment  of  error  is  based  upon  the  ruling 
admitting  in  evidence  a  certified  copy  of  the  execution  is- 
sued upon  the  judgment  in  favor  of  Johnson  against  Drew 
under  which  the  sheriff's  sale  was  had.  The  objections  in- 
terposed were  that  the  original  execution  was  the  best  evi- 
dence and  that  no  sufficient  predicate  had  been  laid  for  its 
introduction.  The  first  objection  was  untenable  because  the 
original  execution  had  been  returned  to  the  court  which  is- 
sued it,  and  the  copy  offered  was  certified  by  the  derk  of 
that  court  who  had  official  custody  of  the  original  to  be  a 
true  copy  of  such  original.  Under  those  circumstances  it 
was  not  necessary  to  produce  the  original,  and  the  certified 
copy  was  admissible:  Rev.  Stats.  1892,  sec.  1111.  The  other 
objection  was  interposed  upon  the  theory  that  the  execu- 
tion could  not  legally  have  been  levied  upon  the  land  in 
Hernando  county  until  the  judgment  upon  which  it  was  is- 
sued had  been  first  legally  recorded  in  that  county  and  that 
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%  there  was  no  proof  that  this  had  been  done.  Without  de- 
ciding the  question  whether  an  execution  can  legally  be  levied 
upon  land  in  another  county  until  the  judgment  has  been 
recorded  there,  we  are  of  opinion,  as  will  be  seen  from  the 
discussion  of  the  preceding  assignment,  that  the  proof  did 
show  that  the  judgment  had  been  properly  recorded  in  Her- 
nando county  before  the  execution  was  levied,  and  this  dis- 
poses of  the  second  objection  to  the  introduction  of  the  cer- 
tified copy  of  the  execution. 

^^  The  sixth  and  last  assignment  of  error  questions  the 
propriety  of  the  roling  upon  the  motion  for  a  new  trial. 
Under  this  assignment  several  propositions  are  insisted  upon 
which  we  shall  consider  in  the  order  presented.  It  is  said 
that  the  evidence  does  not  show  that  Johnson's  judgment 
against  Drew  was  recorded  in  Hernando  county  before  the 
levy  of  the  execution  under  which  the  sale  was  made  nor 
before  the  record  of  the  deed  from  Drew  to  Inglis  et  al. 
We  have  already  disposed  of  this  adversely  to  the  eontention 
of  plainti£Es  in  error,  in  discussing  other  assignments  of 
error. 

It  is  said  that  the  evidence  does  not  show  that  the  exe- 
cution was  levied  before  the  record  of  the  deed  from  Drew 
to  Inglis  et  al.,  but  it  is  shown  that  the  judgment  upon  which 
the  execution  issued  had  become  a  lien  upon  the  land  before 
the  deed  was  recorded,  and  upon  the  principles  announced 
in  the  cases  hereinafter  cited  it  was  immaterial  in  such  a 
case  whether  the  execution  was  actually  levied  before  or  after 
the  record  of  the  deed^  as  in  either  case  the  title  of  the  pur- 
chaser at  the  execution  sale  would  be  superior  to  the  title 
acquired  by  the  grantee  by  virtue  of  such  deed. 

It  is  said  that  the  recitals  in  the  deed  from  Keathley  to 
McKeown  which  was  recorded  in  1884,  and  the  mortgages 
and  deeds  from  Drew  to  other  parties  recorded  prior  to  the 
record  of  the  judgment  against  Drew,  furnished  record  no- 
tice to  Johnson  of  the  equities  of  Inglis,  Broome,  Taylor  and 
Keathley.  .  We  have  already  pointed  out  in  the  statement 
the  fact  tiiat  none  of  these  conveyances  except  that  from 
Keathley  to  McKeown  contained  any  suggestion  that  other 
persons  had  equities  in  the  property.  The  mortgage  exe- 
cuted by  Drew  purported  to  convey  an  undivided  one-fifth 
interest  in  the  land,  but  there  is  no  suggestion  in  the  docu- 
ment that  Drew  did  not  ^"^  own  the  entire  interest,  nor 
that  IngliS)  Broome,  Taylor  and  Keathley  were  interested  in 
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the  property.  There  was,  therefore,  nothing  in  these  docu-  , 
ments  to  put  Johnson  on  notice.  As  to  the  deed  from  Eeath- 
ley  to  McKeown,  neither  Drew  nor  Johnson  were  parties 
thereto,  nor  was  it  a  link  in  the  chain  of  title  of  Drew  through 
whom  Johnson  claims.  The  recitals  therein  were  recitals 
in  deeds  between  strangers  so  far  as  plaintiff  was  concerned 
and  he  cannot  be  bound  thereby,  in  the  absence  of  actual 
notice,  merely  because  the  deed  was  recorded. 

It  is  said  that  the  purchaser  at  an  execution  sale  takes 
only  the  right,  title  and  interest  which  the  execution  debtor 
had  subject  to  equities  existing  at  the  J;ime  the  judgment 
was  recorded,  that  this  principle  had  been  recognized  by 
this  court  in  Holland  v.  State,  15  Fla.  455,  and  Massey  v. 
Hubbard,  18  Fla.  688,  and  that  the  limitations  upon  this 
principle,  announced  in  Carr  v.  Thomas,  18  Fla.  736,  Doyle 
V.  Wade,  23  Fla.  90,  11  Am.  St.  Rep.  334,  1  South.  516,  and 
Lusk  V.  Reel,  36  Fla.  418,  51  Am.  St.  Rep.  32,  18  South.  582, 
which  are  based  upon  our  statute  protecting  creditors  and 
purchasers  for  a  valuable  consideration  without  notice  against 
unrecorded  conveyances,  apply  only  in  cases  where  the  judg- 
ment debtor  had  the  legal  title  to  the  property  in  his  own 
right,  and  not  in  cases  where,  though  apparently  the  holder 
of  the  legal  title,  he  yet  held  it  in  trust  for  another.  We 
have  carefully  considered  the  decisions  referred  to  and  also 
the  decision  in  Eldridge  v.  Post,  20  Fla.  579,  and  Rogers  v. 
Munnerlyn,  36  Fla.  591,  18  South.  669,  but  we  are  unable 
to  see  that  they  thus  restrict  the  rule  applicable  under  the 
statute  referred  to.  In  the  case  of  Lusk  v.  Reel,  36  Fla.  418, 
51  Am.  St.  Rep.  32,  18  South.  582,  it  was  held  that  a  pur- 
chaser at  an  execution  sale  against  one  to  whom  real  estate 
had  been  conveyed  through  mistake,  but  without  any  knowl-  . 
edge,  *^^  actual  or  coiistructive,  of  such  mistake,  was  en- 
titled to  protection  as  an  innocent  purchaser.  In  that  case 
the  execution  creditor  was  the  purchaser.  In  the  present 
case  the  title  to  the  property  in  controversy  was  in  Drew, 
with  the  knowledge  and  consent  of  the  other  parties  inter- 
ested. The  deed  conveying  the  property  to  him  was  an  ab- 
solute conveyance  in  fee  simple  containing  no  intimation  what- 
ever that  he  held  the  property  in  tnist.  The  declaration  of 
trust,  if  executed  before,  was  not  recorded  until  after  the 
record  of  Johnson's  judgment  in  Hernando  county,  which 
fixed  his  lien  upon  the  property,  and  the  conveyance  from 
Drew  to  the  parties  for  whom  he  held  the  property  in  trusty 
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was  executed  and  recorded  after  the  record  of  7ohzison's 
judgment  in  Hernando  county.  It  is  not  claimed  that  the 
parties  were  ever  in  actual  possession  of  the  land,  nor  that 
Johnson  had  actual  notice  of  their  claims  until  the  day  of 
the  sale.  The  notice  given  on  the  day  of  sale  was  unavail- 
ing, because  the  rights  of  the  purchaser  at  the  sale,  whether 
snch  purchaser  be  the  execution  creditor  of  a  third  person, 
be  fixed  by  the  status  existing  at  the  time  the  lien  is  ac- 
quired, and  not  by  the  stattis  existing  at  the  time  of  the 
sale.  This  is  clearly  held  in  the  decisions  above  referred  to. 
If  at  the  time  the  lien  is  acquired  the  creditor  has  no  notice, 
actual  or  constructive,  of  equities  of  third  persons  in  real 
estate  the  title  to  which  stands  in  the  name  of  the  judgment 
debtor  as  the  apparent  absolute  owner,  the  purchaser  at  the 
execution  sale  thereof  takes  a  good  title  and  is  protected  as 
a  bona  fide  purchaser,  even  though  the  creditor  or  purchaser 
had  notice  of  the  equities  of  others  at  the  time  of  the  sale. 

Lastly  it  is  said  that  plaintiff  was  estopped  by  his  con- 
duct and  silence  at  the  time  of  the  sale  by  which  he  had 
**  led  Keathley  and  one  Barker,  who  were  present  at  the 
sale  and  interested  in  the  property,  to  believe  that  he  acqui- 
esced in  the  statement  made  at  the  sale  that  Drew  only  owned 
a  one-fifth  interest  in  the  land  and  that  interest  only  was 
being  sold  by  the  sheriff.  There  is  testimony  to  show  that 
EeaUiley  protested  against  the  sale  and  that  Johnson  was 
present  at  the  time,  but  we  think  the  referee  was  justified  in 
his  finding  that  Johnson  did  not  by  his  conduct  or  silence  lead 
anyone  to  believe  that  only  a  one-fifth  interest  was  being 
sold.  The  execution  was  levied  upon  all  the  right,  title  and 
interest  of  Drew  in  the  entire  property  and  the  deed  recites 
that  all  his  interest  was  sold  and  purports  to  convey  such 
interest.  The  fact  that  other  persons  protested  against  the 
sale  of  all  but  a  one-fifth  interest,  even  though  Johnson  said 
nothing  in  reply  to  such  protest,  cannot,  in  the  face  of  the 
fact  that  the  entire  interest  was  sold,  operate  as  an  estoppel 
upon  Johnson  as  the  purchaser,  and  prevent  him  from  claim- 
ing that  which  was  in  fact  sold  and  conveyed. 

This  disposes  of  all  the  points  presented  and  finding  no 
error,  the  judgment  will  be  affirmed. 

Hocker,  Whitfield  and  Parkhill,  JJ.,  concur. 

Shackleford,  C.  J.,  and  Taylor  and  Cockrell,  JJ.,  being 
disqualified,  took  no  part  in  Uie  decision  of  this  case. 
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or   judgment   creditont   had   i 

UasB.  315,  1D5  Am.  St.  Kep.  4Q0.     But  we  Boon  t.  Vu  Gorder,  IH 

Ind.  4B9,  lOS  Am.  St.  Bep.  311. 

As  to   Wliat  Ettatet  and  lntere$U  Judgment  Lient  BttB«h,  we  tbt 
rec«at  note  to  Flint  t.  Cbaloupka,  U7  Am.  St  Bap.  776. 


ANDERSON  v.  FULLER. 

[SI  FlA.  380,  41  SoDth.  684.] 

KKmrwrPAJ.  OOKPOKATIONS— Oontruts  for  PaUIe  WoA.— 
U  Ita  charter  lequires  th«  officers  of  k  citj  to  award  contract*  lot 
public  work  to  tlie  lowest  biddei,  a  contract  made  m  violation  of 
its  requirements  is  illegsJ  nnd  void,  and  neither  the  munjeipalitj 
nor  its  officers  can  make  a  bindiuK  contract  for  sueh  work  except 
in  compliance  with  the  requirements  of  the  law.     (p,  177.) 

UDHICIPAI.  OOBFORATIONS—OontractB  for  Pnbllc  Work^ 
TJnder  a  citj'  charter  requiring  its  officers  to  award  contracts  for 
public  work  to  the  loweet  bidder,  the  incorporation  into  the  ad- 
vertisement  for  bids,  or  in  the  specifications  for  the  work  upon  which 
bids  are  predicated,  of  illegal  or  unauthorized  conditions  or  obliga- 
tions upon  the  contractor,  compliaoce  with  which  upon  bia  part  will 
necessarily  and  illegally  Increase  the  cost  of  tbs  work,  ia  i^Ot  a  letting 
of  Bucb  eoDtract  to  the  lowest  bidder,  and  will  render  the  eontraet 
illegal  and  void,     (p,  177.) 

MumoiPAli  OOBFOBATIONS— LiablUtj  for  ConsoQiiantlal 
Damages  to  Prlvato  Property. — A  municipal  corporation,  if  it  COB- 
fijiee  itself  within  the  limits  of  its  power  and  jurisdiction,  ia  not 
liable  to  an  action  for  consequential  daiTiagee  to  private  property  or 
persons,  unless  expressly  made  so,  when  the  act  «omp1aiDed  of  was  done 
hv  it  or  its  officer*  under  and  pursuant  to  authority  conferred  by  a 
vnlid  act  of  tbe  legislature,  and  tbero  baa  been  no  want  of  reaaon- 
a))le  care  or  akill  in  the  execution  of  the  power,  although  the  aams 
act,  if   done  without   legislative  sanction,  woold  bo  actionable,      (p. 

i:».) 

snnnOEPAL  OOBPOBATIOHS— Orsati  of  Franchise  Bl^ts— 
Rlgbts  of  Public. — While  municipalities  may,  by  ordinance,  grant  to 
individuals  and  corporations  the  privilege  of  occupying  the  streets 
and  public  ways  for  lawful  purposes,  such  aa  railroad  tracks,  poles, 
wires,  gas  and  water  pipes,  such  rights  are  at  all  times  held  in  sub- 
ordimition  to  the  superior  rights  of  the  pnblie,  and  all  necessary  and 
diisirable  ordinances  that  are  reasonable  may  bo  enacted  and  en- 
forced to  protect  the  public  health,  safety,  and  conveuience,  not- 
withstanding they  may  interfere  with  legal  franchise  rights.  (pL 
i:9.) 

UUNICIPAI,  COBPOSATIONS— Franchiso  Sights.— A  water 
company  placing  its  pipes  in  the  streets  under  a  franchise  contract 
with  the  city  does  so  in  subordination  to  the  superior  rights  of  the 
public,  through  its  duly  constituted  authoritiee,  to  construct  sewers 
in  the  same  streets,  whenever  the  public  interest  demands;  and  if  in 
consequence  of  the  eiercise  of  this  right  the  water  company  is  com- 
pulled  to  r^ay  its  pipes,  in  the  absence  of  nnreaaonable  or  malieiona 
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eooduct,  it  lias  no  eaiue  of  aetion  ag^ainst  fha  eorporatiion  for  re- 
imbarsements  on  account  thereof,     (p.  179.) 

MUNICIPAIi  COBPOBATIONS— Water-pipes  In  Streets- 
Cost  of  Bemovtng. — A  city  is  not  authorized,  directly  or  indirectly, 
to  burden  itself  or  its  citizens,  by  contract,  with  the  cost  of  removing 
snd  replacing  the  water-pipes  of  a  corporation  that  necessarily  have 
been  interfered  with  in  the  laying  of  sewers  in  the  streets,     (p.  179.) 

MUNICIPAIi  COBPOBATIONS— Void  Contracts— Suit  by  Tax- 
payer.— A  taxpayer  in  a  city  may  properly  maintain  a  suit  to  restrain 
the  paving  out  of  public  moneys  upon  its  void  and  unauthorized  con- 
tracts.'  (p.  180.) 

Macfarlane  ft  Olen  and  J.  P.  Wall,  for  the  appellant 

Sparkman  ft  Carter,  P.  O.  Knight  and  C.  C.  Whitaker, 
for  the  appellees. 

«*■  TAYLOR,  J.  On  the  twenty-seventh  day  of  Septem- 
ber, 1905,  the  appellant,  alleging  tiiat  he  was  a  citizen  and 
taxpayer  upon  real  and  personal  property  in  the  city  of 
Tampa,  Florida,  filed  his  bill  in  equity  in  the  circuit  court 
of  Hillsborough  county  against  the  appellees  W.  R.  Fuller, 
Robert  Mugge,  S.  J.  Drawdy  and  B.  M.  Balbonton  as  mem- 
bers of  the  board  of  commissioners  of  public  works  of  said 
city  of  Tampa  and  against  the  appellees,  George  C.  Warren 
and  Fred  T.  Warren,  alleging  therein,  among  other  things, 
that  the  said  board  of  commissioners  of  public  works,  being 
thereunto  duly  authorized,  published  a  notice  calling  for  bids 
for  furnishing  the  material  and  labor  necessary  to  construct 
a  sewerage  system  in  certain  streets,  alleys  and  avenues  of 
the  said  city  of  Tampa,  a  copy  of  which  notice  is  attached 
as  an  exhibit  to  the  bilL  Said  notice  for  bids  refers  to  cer- 
tain specifications  in  the  hands  of  the  engineer  of  the  board 
that  are  to  be  made  the  basis  of  such  bids,  and  a  copy  of  such 
specifications  ia  also  attached  as  an  exhibit  to  the  bill.  That 
on  the  first  day  of  August,  1905,  the  defendants,  George  C. 
Warren  and  Fred  T.  Warren,  submitted  to  and  filed  with 
the  said  board  of  commissioners  of  public  works  a  bid  for 
fiLmishing  the  material  and  the  performance  of  the  labor 
necessary  to  carry  out  the  said  contract;  that  afterward  in 
August,  1905,  the  said  board  of  commissioners  of  public 
works  accepted  said  bid  of  the  said  George  C.  and  Fred  T. 
Warren,  and  afterward,  on  the  thirty-first  day  of  August, 
1905,  attempted  to  enter  into  various  written  contracts  with 
the  said  Warrens  for  the  carrying  out  of  the  work  provided 
for  in  said  plans  and  specifications  and  the  bid  made  by  them, 


172  Amekican  State  Reports,  Vol.  120.      [Florida, 

the  exact  Dumber  of  contracts  ao  entered  into  being  unknown 
to  your  orator,  but  alleges  that  all  of  said  contracts  were 
*"*  identical  in  their  provisions,  except  aa  to  differences  in 
the  amounts  bid  on  different  streets  as  shown  in  their  dif- 
ferent bids.  A  copy  of  such  contracts  is  attached  as  an  ex- 
hibit to  the  biU.  That  said  Warrens,  with  whom  the  said 
contracts  were  so  entered  into,  were  not  in  fact  tie  lowest 
responsible  bidders  for  the  said  contract,  bat  that  there  was 
submitted  to  and  filed  with  said  board  at  the  same  time  a 
bid  on  the  part  of  Joseph  E.  and  George  W.  Bryan  as  port- 
nera  aa  Bryan  &  Company,  which  was  in  fact  a  lower  bid 
than  that  of  the  said  Warren  &  Warren  by  approximatdy 
the  sum  of  six  thousand  dollars,  and  that  said  Bryan  &  Com- 
pany are  and  were  reeponsible  bidders,  able  t«  carry  out  and 
perform  the  said  contract,  and  that  said  board  of  commia- 
sioQers  were  fully  satisfied  as  to  the  responsibility  of  the 
said  Bryan  &  Company,  notwithstanding  the  fact  that  they 
awarded  the  contract  to  the  said  Warren  &  Warren;  that 
said  contracts  entered  into  between  the  said  board  of  com- 
missioners of  public  works  and  the  said  Warren  &  Warren 
are  upon  their  face  utterly  null  and  void,  among  other  rea- 
sons for  the  reasons  hereinafter  mentioned ; 

(a)  That  the  said  contracts  do  not  conform  to  the  ad- 
vertisement for  bids  and  the  plana  and  specifications  therein 
referred  to. 

(b)  That  said  contracts  reserved  to  the  said  board  of  com- 
missioners of  public  works  the  power  to  increase  or  diminish 
the  worii,  to  make  any  changes  in  the  line,  grade,  plan,  form, 
position,  dimensions  and  material  of  the  work,  either  before 
or  after  construction. 

(c)  That  the  said  specifications  required,  and  the  said 
I'ontracts  provided  that  the  contractor,  at  his  own  expense, 
should  remove  all  gaspipea,  water-pipes  and  conduits  form- 
ing an  obstruction  to  the  line  or  grade  of  the  sewer. 

***  (d)  That  said  specifications  required  and  the  said  con- 
tracts provided,  that  the  contractor  shall  be  responsible  for 
all  the  damages  to  buildings,  bridges,  railroads,  street-car 
lines,  pipes,  culverts  or  other  property  on  the  line  of  the 
work  and  for  all  injury  to  gas  or  water-pipes  and  for  all 
waste  of  gas  or  water  due  to  the  execution  of  the  work. 

(e)  That  said  contracts  provided  that  the  price  bid  by 
the  said  contractor  should  include  the  replacing  of  all  water- 
coiuses  and  drains,  or  proper  rearrangement  and  leeonatmc- 
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tion  of  any  drain,  water-pipe,  gaspipe,  telegraph,  telephone 
or  electric  poles,  pipes  or  any  conduit  of  any  nature  or  de- 
scription which  may  be  encountered  and  injured  or  which 
may  interfere  with  the  line  or  grade,  of  the  work,  also  the 
maintaining  of  travel  over  any  railroad  or  street-car  line 
which  may  be  liable  to  obstruction  by  reason  of  said  work, 
and  the  proper  repair  of  any  injury  to  the  same. 

(f)  That  said  specifications  required,  and  the  said  con- 
tracts provided,  that  the  contractor  should  assume  liability 
for  all  damages  occasioned  by  doing  the  work  therein  pro- 
vided. 

(g)  That  in  and  by  the  said  contracts  the  said  board  of 
commissioners  abdicated  their  functions  in  favor  of  the  city 
engineer  and  invested  him  with  powers  and  duties  not  au- 
thorized by  law. 

(h)  That  the  said  contracts  and  the  specifications  made 
a  part  thereof  constituted  an  unlawful  delegation  of  the 
authority  of  the  board  of  commissioners  of  public  works  in 
respect  to  duties  imposed  upon  them  by  law,  and  incapable 
of  delegation. 

(i)  That  the  notice  calling  for  bids  by  requiring  sepa- 
rate bids  on  each  street  violated  the  provision  of  the  city 
charter  of  said  city  which  requires  all  contracts  to  be  let  to 
the  lowest  responsible  bidder. 

*®*  (j)  That  said  specifications  upon  which  bids  were 
called  for  did  not  sufficiently  apprise  bidders  of  the  nature, 
extent  and  character  of  the  work  so  as  to  comply  with  the 
eity  charter  requiring  all  contracts  to  be  let  to  the  lowest  re- 
sponsible bidder. 

(k)  That  the  said  contracts  are  illegal  and  void. 

That  the  said  city  of  Tampa  is  not  itself  the  owner  of 
any  gas  or  water  pipes  in  the  street  of  said  city,  or  of  any 
telegraph,  telephone  or  electric  poles,  pipes  or  conduits  of 
any  nature,  railroad  or  street-car  line  operated  within  the 
city  of  Tampa,  and  that  all  of  the  same  are  owned  by  pri- 
vate corporations  doing  business  in  the  city  of  Tampa  under 
franchises  or  licenses  from  said  city,  and  that  said  city  has 
no  power  or  authority,  either  directly  or  indirectly  to  ap- 
propriate money  of  the  city  or  impose  an  expense  on  the  tax- 
payers of  the  city  for  the  benefit  of  the  said  private  cor- 
porations or  any  of  them,  all  of  which  hold  their  franchises 
or  licenses  subject  to  the  power  of  the  city  to  require  the 
eonstruction  of  a  sewerage  system  in  the  streets  of  the  said 
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city  in  the  interest  of  the  public  health  of  said  city,  and  that 
some  of  the  instruments  or  agencies  of  the  said  private  cor- 
porations will  be  encountered,  and  that  the  installment  of 
the  said  sewerage  system  will  render  it  necessary  to  remove 
or  change  the  same  in  the  performance  of  the  said  contracts. 

That  said  contracts  are  further  illegal  and  void  for  the 
reason  that  in  the  proposed  form  of  agreement  furnished 
by  the  said  board  of  commissioners  of  public  works  to  some 
or  all  of  the  bidders  on  the  said  contract  as  a  basis  upon 
which  bids  should  be  submitted,  and  particularly  to  the  said 
firm  of  Bryan  &  Company  there  was  included  a  clause  in 
the  following  words:  ** Payments  for  the  above  work  under 
this  contract  may  be  made  with  cash  or  certificates  of  in- 
debtedness for  paving  and  sewers  as  the  ^®  board  of  public 
works  may  elect,"  while  in  the  said  contracts  as  entered  into 
in  writing  and  executed  by  the  said  board  of  commissioners 
of  public  works  and  the  said  Warren  &  Warren  there  is  no 
such  clause  or  provision.  That  all  of  the  said  contracts  for 
doing  the  entire  work  specified  in  the  said  advertisement  have 
been  executed  by  the  said  board  of  public  works  and  the 
said  Warren  &  Warren,  and  that  your  orator  is  informed 
and  believes  that  the  said  Warren  &  Warren  are  now  pre- 
paring to  enter  upon  the  performance  of  the  said  contract 
and  if  they  are  permitted  to  do  so,  and  the  said  board  is 
permitted  to  pay  out  moneys  under  the  said  contract,  the 
moneys  of  the  said  city  will  be  illegally  diverted  to  a  pur- 
pose not  authorized  by  law,  and  an  illegal  burden  thereby 
imposed  upon  the  taxpayers  of  said  city. 

The  prayers  of  the  bill  were  that  the  said  contracts  and 
each  of  them  separately  and  as  an  entirety  be  decreed  to 
be  null  and  void  and  to  have  no  binding  force  or  obliga- 
tion  upon  the  city  of  Tampa  or  the  officers  thereof.  That 
the  defendants  and  each  and  every  one  of  them,  their  agents^ 
servants  and  employes,  be  enjoined  and  restrained  from  carry- 
ing out  the  terms  of  the  said  contracts  and  each  of  them, 
or  attempting  to  enforce  them  or  either  of  them  in  any  man- 
ner, shape  or  form,  and  particularly  from  paying  out  or  at- 
tempting to  pay  out  any  moneys  thereunder  to  the  said  War- 
ren &  Warren  or  to  anyone  in  their  behalf.  That  if  any 
moneys  have  been  heretofore  or  shall  be  hereafter  paid  out 
to  the  said  Warren  &  Warren  or  either  of  them  or  to  anyone 
in  their  behalf  on  account  of  the  said  alleged  contracts,  an 
accounting  shall  be  taken  thereof  by  and  under  the  diree- 
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tion  of  the  court,  and  that  the  said  defendants,  W.  B.  Fuller, 
Robert  Mugge,  S.  J.  Drawdy  and  B.  M.  Balbonton  be  decreed 
to  restore  and  pay  to  the  city  of  Tampa  any  and  all  moneys 
80  unlawfully  ^^  diverted  by  them.  And  for  a  temporary 
injunction  for  subpoena  and  for  general  relief. 

The  defendants  answered  the  bill  admitting  all  of  the  ma- 
terial averments  thereof  as  to  the  terms  and  provisions  of 
the  advertisement  for  bids  for  said  work  and  as  to  the  terms 
of  the  specifications  for  such  work  that  were  the  basis  for 
the  bids,  and  as  to  the  terms  and  provisions  of  the  contracts 
entered  into  for  such  work,  but  allege  by  way  of  demurrer 
that  such  averments,  of  the  bill,  if  true,  do  not  affect  the 
validity  of  such  contracts.    They  deny  that  Warren  &  War- 
ren were  not  the  lowest  responsible  bidders,  and  deny  that 
the  bid  of  Bryan  &  Company  was  lower  than  that  of  Warren 
&  Warren.    The  answers  seek  to  avoid  the  allegation  of  the 
bill  that  said  contracts  and  specifications  for  the  work  on 
which  they  are  based  unlawfully  obligate  the  contractors 
under  the  terms  of  their  bid  to  remove  and  replace  at  their 
cost  all  water-pipes,  gaspipes,  telegraph  and  telephone  and 
electric  light  poles,  pipes  and  conduits,  and  street  railway 
tracks  that  may  come  or  stand  in  the  way  of  laying  said 
sewers,  by  alleging  that  none  of  such  things  were  as  a  mat- 
ter of  fact  in  the  way  of  such  sewers  as  planned  to  be  laiJ, 
and  none  thereof  would  in  fact  have  to  be  moved  and  re- 
placed in  consequence  of  the  laying  of  said  sewers.    They 
deny  that  said  board  of  public  works  in  and  by  said  con- 
tracts abdicated  its  functions  or  illegally  delegated  its  func- 
tions and  powers  to  the  city  engineer  in  the  matter  of  con- 
stracting  such  sewers,  or  thereby  clothed  him  with  duties  not 
authorized  by  law,  or  that  were  exclusively  to  be  performed 
by  said  board.    Said  answers  further  seek  to  avoid  the  alle- 
gations of  the  bill  to  the  effect,  that  said  contracts  illegally 
impose  the  burden  directly  upon  the  contractor  and  indi- 
rectly upon  the  city  of  the  cost  of  the  removal  and  replacement 
of  all  telegraph,  telephone  and  ^^^  electric  light  poles,  pipes 
and  conduits,  and  gas  and  water  pipes,  drains  and  conduits, 
street-car  tracks,  etc.,  that  may  come  within  the  line  of  lay- 
ing said  sewers,  by  averring  that  though  said  provisions  were 
contained  in  said  specifications  and  contracts  based  thereon, 
yet  it  meant  nothing,  as  it  had  always  been  and  was  so  un- 
derstood that  notwithstanding  such  provisions  were  in  said 
contracts,  yet  the  public  authorities  of  said  city  uniformly 
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construed  it,  and  the  gas,  water,  electric  light,  street  rail- 
way and  telephone  companies  in  said  city  uniformly  con- 
strued it  to  the  effect  that  whatever  removals  or  rearrange- 
ments were  necessary  to  be  made  by  the  said  respective  pri- 
vate corporations  in  consequence  of  sewerage  work  were 
alwa3n3  to  be  made  and  at  the  expense  of  the  corporation  so 
affected,  and  not  at  the  expense  of  the  city  contractor  or  the 
city  of  Tampa,  and  that  such  has  been  the  universal  con- 
struction and  practice  since  1897,  and  up  to  the  present  time, 
the  contracts  in  each  instance  since  1897  having  been  the 
same  as  these  contracts  that  are  complained  of.  The  sepa- 
rate answers  of  the  defendants  Warren  &  Warren,  were  prac- 
tically the  same  as  that  of  the  board  of  public  works.  Upon 
the  bill  with  its  exhibits,  answers  and  ex  parte  affidavits  filed 
on  behalf  of  the  defendants  sustaining  the  averments  of  fact 
in  their  answers,  application  was  made  by  the  complainant  to 
the  circuit  judge  for  a  temporary  injunction  as  prayed  in 
the  bill.  After  argument  the  application  was  denied  by  an 
order  made  December  30,  1905,  and  from  this  order  denying 
the  injunction  the  complainant  below  has  taken  his  appeal  to 
this  court. 

^^  Chapter  5363  of  the  Laws  of  1903  provides  for  the 
election  by  the  people  of  the  city  of  Tampa  of  a  board  of 
commissioners  of  public  works  for  said  city  from  among  the 
registered  voters  who  are  freeholders.  By  section  21  of  this 
act  such  board  is  given  exclusive  power  and  control  over  the 
construction  and  repairing  of  all  sewers.  By  section  24  of 
said  act  it  is  empowered  to  employ  an  engineer  and  such  other 
employ^,  officials  and  assistants  as  may  be  found  necessary. 
This  section  also  provides  that  the  contracts  made  by  this 
board  shall  be  made  in  the  name  of  the  city  of  Tampa,  and 
that  any  improvements  which  shall  involve  an  expenditure 
of  more  than  three  hundred  dollars  shall  only  be  let  or  made 
after  advertisement  thereof,  and  shall  be  let  to  the  lowest  re- 
sponsible bidder  therefor,  upon  such  terms  and  secured  by 
such  bond  as  the  board  may  require.  Section  28  of  said  act 
provides  that  whenever  any  sewer  or  drain  shall  have  been 
heretofore  or  may  hereafter  be  constructed  or  repaired  in 
said  city  the  city  counsel  shall,  as  soon  as  the  cost  of  such 
improvement  shall  have  been  certified  to  them  by  the  com- 
missioners of  public  works,  assess  against  the  abutting  prop- 
erty two-thirds  of  the  cost  of  such  improvement  in  propor- 
tion to  the  frontage  of  such  abutting  property  on  said  street. 
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alley,  park  or  highway  so  improved.  Section  29  of  said  act 
proTides  that  all  such  assessments  shall  constitute  a  prior 
lien  to  all  other  liens  except  taxes  and  those  for  the  con- 
stmction  of  sidewalks,  with  which  liens  they  shall  have  equal 
dignity  upon  the  real  estate  assessed.  Section  30  of  said  act 
provides  that  when  at  any  time  the  city  council  shall  decide 
to  construct  or  repair  any  sewer,  such  council  shall  pass  a 
resolution  or  ordinance  ordering  the  same  done,  and  there- 
upon the  commissioners  of  public  works  shall  advertise  for 
bids  for  making  said  improvements.  ^^  Section  31  of  the 
act  provides  for  the  issuance  by  the  city  council  of  certifi- 
cates of  indebtedness  for  the  amounts  of  the  assessments 
against  the  abutting  property,  a  separate  certificate  to  be  is- 
sued against  each  tract  of  land  assessed  containing  a  descrip- 
tion of  such  land,  the  amount  of  the  assessment,  together  with 
the  general  nature  of  the  improvement,  and  shall  be  made 
payable  to  bearer  in  one,  two  and  three  years  in  equal  an- 
nual installments  with  interest  to  be  fixed  by  the  city  coun- 
cil at  a  rate  not  greater  than  eight  per  cent  per  annum  pay- 
able annually  from  the  date  of  the  issuance  of  such  certifi- 
cate. 

The  rule  is  well  settled  that  where  the  charter  or  incor- 
porating act  requires  the  officers  of  a  city  to  award  con- 
tracts for  public  works  to  the  lowest  bidder,  a  contract  made 
in  violation  of  its  requirements  is  illegal  and  void,  and  that 
neither  the  municipality  nor  its  subordinate  officers  can  make 
a  binding  contract  for  such  work  except  in  compliance  with 
the  requirements  of  the  law :  1  Dillon  on  Municipal  Corpora- 
tions, 4th  ed.,  sec.  466 ;  Fulton  v.  City  of  Lincoln,  9  Neb.  358, 
2  N.  W.  724 ;  Brady  v.  Mayor  of  City  of  New  York,  20  N. 
Y.  312 ;  Nash  v.  City  of  St.  Paul,  8  Minn.  172 ;  Maxwell  v. 
Board  of  Supervisors  etc.,  53  Cal.  389.  The  purpose  and 
intent  of  the  law  in  requiring  such  contracts  to  be  let  or 
awarded  to  the  lowest  responsible  bidder  for  the  work  is  to 
secure  the  public  improvement  at  the  lowest  reasonable  cost 
to  the  taxpayers.  Therefore  the  incorporation  into  the  ad- 
vertisement for  such  bids,  or  into  the  specifications  for  the 
work  upon  which  such  bids  are  predicated,  of  illegal  or  unau- 
thorized conditions  or  obligations  upon  the  contractor,  com- 
pliance with  which  on  his  part  will  necessarily  and  illegally 
increase  the  cost  of  the  work,  is  not  letting  of  such  contract  to 
the  lowest  bidder,  and  will  render  the  contract  illegal  and 
▼oid:  California  Imp.  Co.  v.  Reynolds,  123  »*  CaL  88,  55 
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Pac.  802 ;  Stansbury  v.  White,  121  Cal.  433,  53  Pac.  940.  In 
the  published  notice  for  bids  for  the  performance  of  the  pub- 
lie  work  involved  herein  bidders  were  referred  to  the  office  of 
the  engineer  of  the  board  of  public  worSs  for  specifications  of 
the  work  and  materials  to  be  used  therein.  In  the  specifica- 
tions thus  referred  to  are  the  following  provisions:  ''In  dig- 
ging about  water-pipes,  gaspipes,  and  sewer  or  drain-pipes, 
workmen  must  exercise  special  care,  and  such  pipes  shall 
be  properly  supported  on  timbers  or  chains,  and  the  cost 
of  such  work  and  of  repairs  made  necessary  by  injury  to 
said  pipes  shall  be  paid  by  the  contractor,  and  is  included 
in  the  price  paid  for  the  sewer.  When  such  pipes  or  conduits 
form  an  obstruction  to  the  line  or  grade  of  the  sewer,  the  con- 
tractor shall,  at  his  own  cost,  and  in  the  manner  prescribed  by 
the  engineer,  make  such  removals,  alterations,  or  rearrange- 
ments as  may  be  required  by  the  engineer." 

''The  contractor  shall  be  responsible  for  all  damages  to 
buildings,  bridges,  railroads,  street-car  lines,  culverts  or 
other  property  on  the  line  of  the  work,  and  shall  replace 
and  make  good  all  macadam  or  other  pavement,  crosswalks,, 
etc.,  disturbed  during  the  progress  or  in  consequence  of  con- 
struction. The  contractor  shall  be  responsible  for  all  injury 
to  gas  or  water  pipes  and  for  all  waste  of  gas  or  water  due 
to  the  execution  of  the  work.  The  contractor  shall  provide 
for  the  uninterrupted  flow  through  all  watercourses  and 
drainage  ways  in  the  line  of  the  work.** 

"The  prices  bid  shall  include  •  •  •  •  the  relaying  of  all 
pavements  and  cross-walks,  the  protection  and  repairing  of 
all  gaspipes,  water-pipes,  sewers,  drains  and  other  conduits  ** 

The  contracts  entered  into  by  the  board  with  the  defend- 
ants ^^^  Warren  &  Warren,  in  pursuance  of  these  specifica^ 
tions  and  of  their  bids  based  thereon  contained  the  follow- 
ing provision,  in  consonance  with  such  specifications  but  go- 
ing still  further,  viz.:  "And  the  party  of  the  second  part 
(the  contractor)  further  agrees  that  the  prices  above  named 
shall  include  the  cost  of  •  •  .  .  the  replacement  of  all  water- 
courses and  drains,  the  proper  rearrangement  and  reconstruc- 
tion of  any  drain,  water-pipe,  gaspipe,  telegraph,  telephone 
or  electric  light  poles,  or  pipe  or  conduit  of  any  nature  or 
description  which  may  be  encountered  and  injured,  or  which 
may  interfere  with  the  line  or  grade  of  the  work  under  thia 
contract;  also  the  maintaining  of  travel  over  any  railroad  or 
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street-car  line  whicli  may  be  liable  to  obstruction  by  reason 
of  said  work,  and  the  proper  repairing  of  any  injury  to  same." 
Another  rule  well  settled  in  the  law  of  municipal  corpora- 
tions is  that  such  a  corporation,  when  it  confines  itself  within 
the  limits  of  its  power  and  jurisdiction  is  not  liable  to  an  ac- 
tion for  consequential  damages  to  private  property  or  persons 
(unless  it  be  given  by  special  constitutional  provision  or  by 
statute)  where  the  act  complained  of  was  done  by  it  or  its 
officers  under  and  pursuant  to  authority  conferred  by  a  valid 
act  of  the  legislature,  and  there  has  been  no  want  of  reason- 
able care  or  want  of  reasonable  skill  in  the  execution  of  the 
power,  although  the  same  act,  if  done  without  legislative 
sanction,  would  be  actionable :  2  Dillon  on  Municipal  Corpora- 
tions, 4th  ed.y  sec.  987  et  seq.    And  while  municipalities  may 
by  ordinance  grant  to  individuals  and  corporations  the  privi-^ 
lege  of  occupying  the  streets  and  public  ways  for  lawful  pur- 
poses^ such  as  railroad  tracks,  poles,  wires,  gas  and  water- 
pipes,  such  rights  are  at  all  times  held  in  subordination  to  the 
buperior  rights  of  the  public,  and  all  necessary  and  desirable 
police  ordinances,  that  are  reasonable,  may  be  enacted  and  en- 
forced ^^^  to  protect  the  public  health,  safety  and  conven- 
ience, notwithstanding  the  same  may  interfere  with  legal  fran- 
chise rights.   A  water  company  placing  its  pipes  in  the  streets 
under  a  franchise  contract  with  the  city  does  so  in  subordina- 
tion to  the  superior  rights  of  the  public,  through  its  duly  con- 
stituted municipal  authorities,  to  construct  sewers  in  the  same 
streets,  whenever  and  wherever  the  public  interest  demands; 
and  if  in  consequence  of  the  exercise  of  this  right,  the  water 
company  is  compelled  to  relay  its  pipes,  in  the  absence  of  un- 
reasonable or  malicious  conduct,  it  has  no  cause  of  action 
against    the    corporation    for    reimbursements    on    account 
thereof:    McQuillin    on    Municipal   Ordinances,    sec.    521; 
National  Water  Works  Co.  v.  City  of  Kansas,  28  Fed.  921 ; 
Kirby  v.  Citizens*  Ry.  Co.,  48  Md.  168,  30  Am.  Rep.  455; 
Elliott  on  Roads  and  Streets,  sec.  476 ;  New  Orleans  Gas  Co. 
v.  Drainage  Com.,  197  U.  S.  453,  25  Sup.  Ct.  Rep.  471,  49  L. 
ed.  831.    The  city  of  Tampa  was,  therefore,  not  authorized 
directly  or  indirectly  to  burden  itself  or  its  citizens  with  the 
eost  of  removing  and  replacing  of  the  water-pipes,  gaspipes, 
telegraph,  telephone  and  electric  light  poles,  drains  or  con- 
duits or  railway  tracks  that  might  necessarily  have  been  inter- 
fered with  in  laying  its  sewers  in  the  streets.    And  that  these 
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contracts  did  indirectly  undertake  to  cast  such  burden  upon 
the  city  there  can  be  no  doubt,  since  the  bidders  for  the  work, 
being  advised  in  advance  that  they  would  be  required  to  bear 
the  cost  of  such  removal  and  replacement,  would  increase 
their  bids  sufficiently  to  cover  such  cost,  thereby  casting  an 
unauthorized  and  illegal  burden  upon  the  taxpayers,  and  de- 
feating the  purpose  and  object  of  the  law  in  having  the  con- 
tracts for  such  works  awarded  to  the  lowest  responsible  bid- 
der. These  provisions  in  these  contracts,  and  in  the  specifi- 
cations of  the  ^ork  upon  which  the  bids  for  the  contracts  were 
submitted,  requiring  the  contractors  at  their  cost  to  remove 
^^*  and  replace  all  water  and  gaspipes,  telephone,  telegraph 
and  electric  light  poles,  pipes,  drains  and  conduits  and  all 
railway  tracks  that  interfered  with  such  sewers,  go  to  the 
vitals  of  such  contracts,  and  render  them  null  and  void  upon 
their  face;  particularly  is  this  true  when  the  city  is  author- 
ized by  its  charter  to  assess  the  cost  of  such  work  against  the 
abutting  property:  Chippewa  Bridge  Co.  v.  City  of  Durand, 
122  Wis.  85,  106  Am.  St.  Rep.  931,  99  N.  W.  603;  Inge  v. 
Board  of  Public  Works,  135  Ala.  187,  93  Am.  St.  Rep.  20,  33 
South.  678 ;  Colwell  v.  City  of  Waterbury,  74  Conn.  568,  51 
Atl.  530,  57  L.  R.  A.  218.  On  the  general  subject  see  Dia- 
mond V.  City  of  Mankato,  89  Minn.  48,  93  N.  W.  911,  61  L.  R. 
A.  448.  That  the  complainant  as  a  taxpayer  in  said  city  can 
properly  maintain  the  bill  filed  to  restrain  the  paying  out  of 
public  moneys  upon  void  and  unauthorized  contracts  there 
can  be  no  question :  Frame  v.  Felix,  167  Pa.  47,  31  Atl.  375, 
27  L.  R.  A.  802 ;  City  of  Blufton  v.  Miller,  33  Ind.  App.  521, 
70  N.  E.  989 ;  Peck  v.  Spencer,  26  Fla.  23,  7  South.  642. 

There  are  numerous  other  grounds  of  objection  urged 
against  the  contracts  involved  herein,  but  as  the  objection 
discussed  is  fatal  to  the  validity  of  such  contracts  it  becomes 
unnecessary  for  us  to  pass  upon  the  others. 

It  follows  from  what  has  been  said  that  the  circuit  judge 
erred  in  denying  the  complainant's  application  for  injunction. 
The  order  appealed  from  is,  therefore,  hereby  reverseti  at  the 
cost  of  the  appellees  and  the  cause  remanded  with  directions 
to  grant  the  injunction  as  prayed  for  in  the  bilL 

Hocker  and  Parkhill,  JJ.,  concur. 

Shackleford,  C.  J.,  and  Cockrell  and  Whitfield,  7J.y  concur 
in  the  opinion. 
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• 

A  Provision  in  a  City  Charier  thai  Certain  ContracU  Shall  he  Let  to 
the  lowest  responsible  bidder  is  mandatory,  and  a  compliance  there- 
with 18  essential  to  the  validity  of  such  contracts:  Inge  v.  Board  of 
Pablie  works,  135  Ala.  187,  93  Am.  St.  Bep.  20;  Chippewa  Bridge  Go. 
▼.  Dnrand,  122  Wis.  85,  106  Am.  St.  Bep.  931.  See,  however,  Dilling- 
ham V.  Spartanburg,  75  a  G.  549,  117  Am.  St.  Bep.  917. 

Additumal  Stipulations  Contained  in  a  Municipal  Contract  awarded 
to  one  who  is  not  the  lowest  responsible  bidder,  which  were  not  em- 
braced in  the  published  notice  for  bidding,  and  which  constitute  a 
material  charge,  and  therefore  a  departure  from  the  basis  of  bidding, 
invalidate  the  contract:  Inge  ▼.  Board  of  Public  Works,  135  Ala.  187, 
93  Am.  St.  Bep.  20.  Gompare  Dillingham  v.  Spartanburg,  75  S.  G. 
549,  117  Am.  St.  Bep.  917. 


BLUTHBNTHAL  v.  JONES. 

[51  Fla.  396,  41  South.  533.] 

BANKBUPTOT— DlBCharge— Bes  Judicata. — ^A  debt  due  to  a 
creditor  of  a  bankrupt,  provable  in  bankruptcy  proceedings,  is  barred 
by  a  discharge  in  bankruptcy  granted  upon  notice  to  such  creditor 
and  without  objection,  although  the  bankrupt  has  been  refused  a 
discharge  in  bankruptcy  in  a  former  proceeding,  on  objection  of  the 
same  creditor,  and  in  respect  to  the  same  indebtedness,  if  the  ^ound 
for  such  refusal  does  not  appear,  and  the  debt  is  one  not  excepted 
from  the  operation  of  the  discharge  by  the  terms  of  the  bankruptcy 
sUtutes.     (pp.  185,  186.) 

H.  E.  Olliphant,  for  the  appellants. 

Wilson  &  Boswell,  for  the  appellee. 

»^  HOCKEB,  J.  On  the  19th  of  June,  1905,  the  appellee 
as  complainant  filed  his  bill  in  the  circuit  court  of  Polk 
county  against  the  appellants  Bluthenthal  &  Bickart,  alleging 
therein  that  on  the  7th  of  August,  1900,  the  appellants  re- 
covered a  judgment  against  him  in  the  said  court  for  seven 
hundred  and  thirty-one  dollars  and  twenty-eight  cents  and 
six  dollars  and  fifty-three  cents  costs,  and  an  execution 
thereon  issued  and  placed  in  the  hands  of  the  sheriff  of  said 
county;  that  said  judgment  was  rendered  upon  an  open  ac- 
count for  goods,  wares  and  merchandise  sold  and  delivered  to 
him  by  the  said  firm  of  Bluthenthal  &  Bickart ;  that  on  the  3d 
of  August,  1903,  complainant  filed  in  the  district  court  of  the 
United  States  for  the  sduthem  district  of  Florida,  middle 
division,  his  petition  in  bankruptcy,  and  that  among  the 
claims  or  creditors  of  complainant  scheduled  and  attached  to 
this  petition  in  bankruptcy  was  the  said  judgment  of  appel- 
lants, and  that  they  received  due  notice  of  the  filing  of  said 
petition;  that  after  due  notice  to  the  creditors  of  complain- 
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ant,  including  Blnthenthal  &  Bickart,  said  petition  came  on 

to  be  heard,  and  on  the ^^  day  of ,  1903,  the 

Kiomplainant  was  adjudged  a  bankrupt  under  the  acts  of  Con- 
gress relating  to  bankruptcy,  and  within  the  time  required  by 
law  he  filed  his  application  for  final  discharge,  notice  being 
given  to  the  creditors,  including  appellants,  and  on  the  7th 
of  November,  1903,  complainant  was  discharged  from  all 
debts  and  claims,  including  that  of  appellants,  which  existed 
on  the  3d  of  August,  1903,  excepting  such  debts  as  were  by 
law  excepted  from  the  operation  of  a  discharge  in  bankiruptcy, 
as  will  more  fully  appear  by  a  copy  of  the  order  attached  to  the 
bill,  and  that  the  claim  of  Bluthenthal  &  Bickart  was  a  prov- 
able debt  against  appellant's  estate  and  did  not  come  under 
any  of  the  exceptions  of  the  law  relating  to  bankruptcy.  The 
bill  alleges  that  since  the  7th  of  November,  1903,  the  date  of 
his  discharge,  complainant  has  acquired  title  to  certain  real 
estate,  describing  it,  and  that  appellants  have  caused  an  alias 
execution  to  be  issued  upon  their  judgment,  and  the  sheriff 
levied  the  same  on  the  described  lands  on  the  19th  of  May, 
1905,  as  the  property  of  complainant,  and  that  said  lands  are 
now  being  advertised  for  sale  under  said  execution,  to  be 
sold  on  the  first  Monday  in  July,  1905,  for  the  alleged  purpose 
of  satisfying  said  execution  and  costs.  The  bill  alleges  that 
said  lands  are  not  subject  to  levy  and  sale  under  said  execution 
by  reason  of  complainant's  discharge,  and  that  if  Bluthenthal 
&  Bickart  are  permitted  to  continue  said  proceeding  and  sell 
said  lands  under  said  execution,  a  doud  will  be  cast  on  the 
title,  and  complainant  will  be  put  to  annoyance  and  expense 
in  having  same  removed.  The  bill  alleges  that  complainant 
is  without  remedy  save  in  equity,  and  prays  an  injunction 
against  said  sale  and  general  relief.  The  copy  of  the  order 
of  discharge  in  bankruptcy  is  as  follows : 

»»»  ''THE  UNITED  STATES  OP  AMERICA. 

"In  the  District  Court  of  the  United  States^  for  the  Southern 

District  of  Florida,  Middle  Division, 

*'In  the  Matter  of  MILES  C.  JONES,  Bankrupt— No.  223. 

"In  Bankruptcy. 

' '  Southern  District  of  Florida,— ss. 

''Whereas,  Miles  C.  Jones  of  Polk,  in  said  district,  has  been 
duly  adjudged  a  bankrupt  under  the  acts  of  Congress  relating 
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to  bankraptcy,  and  appear  to  have  conformed  to  all  the  re- 
quirements of  law  in  that  behalf;  it  is  therefore  ordered  by 
this  court  that  said  Miles  C.  Jones  be  discharged  from  all 
debts  and  claims  which  are  made  provable  by  said  acts  against 
his  estate,  and  which  existed  on  the  third  day  of  August,  A. 
D.  1903,  on  which  day  the  petition  for  adjudication  was  filed 
by  him ;  excepting  such  debts  as  are  by  law  excepted  from  the 
operation  of  a  discharge  in  bankruptcy. 

"Witness  the  Honorable  James  W.  Locke,  judge  of  said 
district  court,  and  the  seal  thereof,  this  seventii  day  of  No- 
vember, A.  D.  1903. 

"(Seal  of  Court)  EUGENE  0.  LOCKE, 

"Clerk." 

The  defendants  below,  appellants  here,  answered  the  biU. 
They  admit  the  bankruptcy  proceedings,  and  discharge  of 
complainant  as  alleged  in  the  bill,  that  whether  or  not  their 
judgment  was  scheduled  in  said  proceedings,  they  only  know 
as  alleged  in  the  bill,  as  they  had  nothing  to  do  with  the  said 
proceedings  as  to  scheduling  said  debt  or  judgment ;  that  they 
did  not  participate  in  any  way  in  said  proceedings  or  prove 
their  judgment,  or  ask  any  benefit  of  said  proceedings.  They 
admit  notice  of  his  application  for  a  discharge.  They  deny 
that  their  debt  or  judgment  was  in  any  way  affected  or  dis- 
charged by  reason  of  the  discharge  of  complainant  which  he 
obtained  in  Florida.  They  admit  that  complainant  ostensibly 
acquired  for  a  nominal  consideration  the  lands  as  described 
by  quitclaim  ^^^  deed  shortly  aftei*  his  discharge,  as  shown 
by  the  records  of  Polk  county.  They  admit  that  they  levied 
on  them  as  alleged.  The  answer  then  alleges  that  in  the  year 
1900  complainant  was  a  resident  of  Georgia,  and  there  began 
bankruptcy  proceedings  in  said  state  in  the  district  court  of 
the  United  States  for  the  southern  district  of  Georgia,  and 
that  they  participated  in  said  proceedings,  being  then  credi- 
tors upon  the  same  cause  of  action  upon  which  they  obtained 
their  judgment  against  complainant  in  Florida,  as  alleged  in 
the  bill ;  that  when  complainant  applied  for  a  discharge  in  the 
proceedings  in  Georgia,  they  resisted  it,  and  the  court  refused, 
and  the  order  refusing  it  is  attached  to  the  answer,  and  made 
a  part  of  it.  The  answer  then  alleges  that  as  they  did  not  par- 
ticipate in  the  subsequent  bankruptcy  proceedings  in  Florida, 
that  their  debt  or  judgment  against  the  complainant  was  in 
no  manner  affected  by  the  discharge  in  bankruptcy  obtained 
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in  Florida,  and  that  the  lands  levied  on  are  subject  to  their 
execution. 

The  order  refusing  the  discharge  in  the  United  States  court 
in  (Georgia,  is  as  follows : 

"7n  the  District  CoUrt  of  the  United  States  for  the   West- 
ern Division  of  the  Southern  District  of  Oeorgia. 

"In  re  JJ.  C.  JONES,  Bankrupt. 

"In  Bankruptcy. 

"OBJECTIONS  TO  DISCHARGE. 

"Upon  considering  the  objections  to  the  discharge  of  the 
bankrupt  filed  in  the  above  matter  by  Bluthenthal  &  Bickart, 
and  the  evidence  in  support  thereof,  it  is  ordered  that  said 
objections  be  sustained  and  said  application  for  discharge  be 
denied  and  refused.    This  December  3d,  1900. 

"EMORY  SPEER, 

"Judge." 

The  foregoing  contains  the  substance  of  the  bill  and  an- 
swer. 

^*  The  cause  was  sel  down  for  hearing  and  heard  on  bill 
and  answer,  no  replication  having  been  filed.  The  chancellor 
decreed  that  the  lands  of  complainant  were  not  subject  to 
levy  and  sale  under  the  judgment  and  execution  of  the  de- 
fendants, and  enjoined  them  from  selling  or  attempting  to 
sell  thereunder.  From  this  decree  the  defendants  appealed 
to  this  court. 

The  only  question  here  is  one  of  law.  The  contention  of  the 
appellants  Bluthenthal  &  Bickart  is  that  because  they  parties 
ipated  in  the  bankruptcy  proceeding  in  the  United  States 
court  in  Georgia,  in  the  year  1900,  and  proved  their  account 
against  Jones  in  that  proceeding,  and  resisted  his  discharge 
there,  that  the  order  of  the  United  States  district  judge  re- 
fusing to  grant  him  a  discharge  rendered  their  claim  "res 
ad  judicata,"  and  that  as  they  did  not  participate  in  the  bank- 
ruptcy proceedings  in  the  United  States  district  court  of  Flor- 
ida in  1903,  the  order  of  the  district  judge  in  the  last  pro- 
ceeding, discharging  Jones  from  his  debts,  did  not  apply  to 
their  claim  or  judgment.  We  have  examined  all  the  decisions 
referred  to  in  the  able  briefs  of  the  respective  parties,  but  no 
one  of  these  authorities  present  facts  which  are  analogous  to 
the  one  at  bar.  Neither  have  we  been  able  to  find  an  analo- 
gous case  in  our  library.    The  case  of  In  re  Drisko,  2  Low. 


Jan.  1906.]  Bluthenthal  v.  Jones.  185 

430,  Fed.  Gas.  No.  4090,  cited  by  appellants,  turned  largely 
upon  the  construction  of  the  bankruptcy  law  in  force  in  the 
year  1875,  and  there  too  the  question  of  the  effect  of  a  previ- 
ous refusal  to  discharge  the  bankrupt  was  raised  in  the  second 
proceeding  ^^^  by  a  creditor,  and  in  that  second  proceeding 
th^  effect  of  the  former  action  was  adjudicated. 

In  the  case  of  Kuntz  v.  Young,  65  0.  C.  A.  477,  131  Fed. 
719,  it  was  held  that  '*a  failure  of  the  bankrupt  to  apply  in 
due  time  for,  or  a  refusal  by  the  court  to  grant,  a  discharge 
from  debts  provable  in  proceedings  under  one  petition  in 
bankruptcy,  renders  the  question  of  the  right  of  the  bankrupt 
to  a  discharge  from  those  debts  in  a  proceeding  under  a  sub- 
sequent  petition  res  ad  judicata."  But  in  this  case  both  peti- 
tions were  £Qed  in  the  same  district  court  and  the  question  of 
the  right  to  a  discharge  seems  to  have  been  raised  by  the 
report  of  the  trustee  showing  all  the  facts.  The  district  court 
itself  passed  on  the  question  of  the  effect  of  the  second  peti- 
tion, and  dismissed  it. 

In  the  case  of  In  re  Fiegenbaum,  57  C.  0.  A.  409,  121  Fed. 
69,  the  question  of  the  bankrupt's  right  to  a  discharge  under 
a  second  petition,  he  having  been  denied  a  discharge  in  the 
first,  was  also  raised  in  and  determined  by  the  court  in  which 
the  second  question  was  pending. 

In  the  case  of  In  re  Hermann,  102  Fed.  753,  the  question 
presented  was  whether  one  who  had  been  refused  a  discharge 
under  the  bankruptcy  law  of  1867  was  debarred  by  the  bank- 
ruptcy law  of  1898  from  obtaining  a  discharge  under  the  last 
aet»  embracing  debts  proven  against  him  under  the  first.  The 
court  held  he  was  not  barred.  In  this  case  also,  the  question 
of  the  effect  of  the  discharge  was  raised  by  creditors  in  the 
United  States  district  court  which  was  asked  to  grant  the  dis- 
charge. The  Massachusetts  cases  turn  somewhat  on  the  in- 
solvency laws  of  Massachusetts,  and  we  think  it  unnecessary 
to  review  them  at  length. 

It  appears  from  all  the  decisions  we  have  seen  that  the 
question  here  raised  is  one  of  res  adjudicata;  that  is  to  say, 
whether  when  a  debt  was  proved  under  the  first  *^^  baiik- 
mptcy  proceeding,  and  a  discharge  refused  in  that  proceed- 
ing, the  right  to  a  discharge  from  this  debt  was  thereby  set- 
tled and  adjudicated,  and  could  not  be  affected  by  the  second 
proceeding.  We  are  of  opinion  that  such  a  question  was  one 
which  the  creditor  himself  should  have  raised  in  the  second 
proceeding  in  bankruptcy  in  the  United  States  district  court, 
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and  that  court  then  having  jurisdiction  of  the  whole  matter 
should  have  been  requested  to  adjudicate  the  effect  of  the 
proceeding  and  of  the  general  discharge  which  it  granted.  It 
will  be  observed  that  the  record  does  not  show  why  the  dis- 
charge was  refused  in  the  first  proceeding,  nor  does  it  show 
that  the  debt  in  this  case  comes  within  any  of  the  exceptions 
of  section  17  of  the  bankrupt  act  approved  July  1,  1898 ;  nor 
is  it  contended  here  that  it  does.  Bluthenthal  &  Bickart  were 
notified  of  the  last  proceeding  in  bankruptcy,  refused  to  par- 
ticipate in  any  way  in  it,  and  to  raise  the  question  of  res  ad- 
judicata  in  the  said  proceeding.  It  is  true  that  a  discharge 
in  bankruptcy  is  general  in  its  terms,  and  its  effect  is  generally 
left  to  be  determined  by  the  court  where  it  is  pleaded.  But 
we  do  not  think  that  in  a  case  like  the  one  at  bar  it  would  be 
prudent  or  proper  for  this  court  to  do  more,  in  giving  effect  to 
a  discharge,  than  to  determine  whether  the  debt  was  embraced 
in  the  exceptions  of  the  statute,  leaving  all  other  questions  to 
be  determined  by  the  federal  courts,  where  they  properly  be- 
long. 

The  decree  appealed  from  is  affirmed  at  the  cost  of  appel- 
lants. 

Taylor  and  Parkhill,  JJ.,  concur. 

Cockrell  and  Whitfield,  JJ.,  concur  in  the  opinion. 

Shackleford,  C.  J.,  disqualified. 


The  Principal  Case  was  carried  by  writ  of  error  to  the  supreme  court 
of  the  United  States  and  there  affirmed:  See  Bluthenthal  v.  Jones, 
£8  Sup.  Gt.  Bep.  192.  Mr.  Juatiee  Moody  delivered  the  opinion  of 
the  court  as  follows: 

"This  is  a  writ  of  error  to  the  supreme  court  of  the  state  of 
Florida.  The  plaintiffs  in  error  were  judgment  creditors  of  Miles  C. 
Jones,  the  intestate  of  the  defendant  in  error.  The  creditors  sought 
to  enforce  the  judgment  by  a  levy  of  execution.  The  question  in  the 
case  is  whether  Jones  was  discharged  from  the  debt  by  a  discharge 
in  bankruptcy  granted  to  him  on  November  7,  1903,  by  the  district 
court  for  the  southern  district  of  Florida,  on  proceedings  which  wer6 
begun  on  August  3,  1903.  The  debt  was  one  provable  in  the  bank- 
ruptcy proceeding,  and,  it  is  conceded,  would  be  barred  by  the  dis- 
charge, were  it  not  that  there  had  been  a  prior  proceeding  in  bank- 
ruptcy in  another  district  court,  which,  it  is  contended,  had  the  effect 
of  exempting  the  debt  from  the  operation  of  the  discharge.  In  the 
year  1900,  Jones  filed  his  petition  in  bankruptcy  in  the  district  court 
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for  the  lontlieni  district  of  Georgia.  Blntlientlial  ft  Bickart,  the 
]rfa!otiff8  in  error,  objected  to  the  discharge  in  that  proceeding,  and 
it  was  refused  on  December  3,  1900.  Bluthenthal  ft  Bickart,  at  the 
time  of  the  first  proceeding,  were  creditors  of  Jones  in  respect  of 
what  may  be  assumed,  for  the  purposes  of  this  case,  to  be  the  same 
indebtedness  now  in  question.  The  ground  of  the  refusal  does  not 
appear.  It  may  be  assumed  to  have  been,  however,  one  of  the  two 
grounds  specified  in  section  14  of  the  bankruptcy  act  (30  Stats,  at 
Large,  550,  e.  541;  U.  S.  Ck>mp.  Stats.  1901,  p.  3427)  before  it  was 
amended  by  the  act  of  February  5,  1903  (32  Stats,  at  Large,  797.  c. 
487;  U.  S.  Comp.  Stats.  Supp.  1907,  p.  1026);  that  is  to  say,  either 
that  the  bankrupt  has  committed  an  offense  punishable  by  imprison- 
ment, or,  with  fraudulent  intent  and  in  contemplation  of  bankruptcy, 
destroyed,  concealed,  or  failed  to  keep  books  of  accounts.  Though 
Bluthenthal  ft  Bickart  were  notified  of  the  proceedings  on  the  second 
petition  for  bankruptcy  and  their  debt  was  scheduled,  they  did  not 
prove  their  claim  or  participate  in  any  way  in  those  proceedings. 
They  now  claim  that  their  debt  was  not  affected  by  the  discharge 
en  account  of  the  adjudication  in-  the  previous  proceedings. 

"Section  1  of  the  bankruptcy  act  defines  a  discharge  as  'the  re- 
lease of  a  bankrupt  from  all  of  his  debts  which  are  provable  in 
bankruptcy,  except  such  as  are  excepted  by  this  act.'  Section  14 
of  the  amended  act,  which  was  applicable  to  the  second  proceedings, 
provides  that  after  due  hearing  the  court  shall  discharge  the  bank- 
rupt, unless  he  has  committed  one  of  the  six  acts  specified  in  that 
section.  Section  17  of  the  amended  act  provides  that  a  discharge 
in  baiikmptcy  shall  release  a  bankrupt  from  all  of  his  provable  debts, 
with  four  specified  exceptions,  which  do  not  cover  this  case.  The 
discharge  appears  to  have  been  regularly  granted,  and,  as  the  debt 
due  to  Blnthenthal  ft  Bickart  is  not  one  of  the  debts  which,  by  the 
terms  of  the  statute,  are  excepted  from  its  operation,  on  the  face 
of  the  statute  the  bankrupt  was  discharged  from  the  debt  due  to 
them.  There  is  no  reason  shown  in  this  record  why  the  discharge 
did  not  have  the  effect  which  it  purported  to  have.  Undoubtedly,  as 
in  all  other  judicial  proceedings,  an  adjudication  refusing  a  discharge 
in  bankruptcy  finally  determines,  for  all  time  and  in  all  courts,  as 
between  those  parties  or  privies  to  it,  the  facts  upon  which  the 
refusal  was  based.  But  courts  are  not  bound  to  search  the  records 
of  other  courts  and  give  effect  to  their  judgments.  If  there  has  been 
a  conclusive  adjudication  of  a  subject  in  some  other  court,  it  is  the 
duty  of  him  who  relies  upon  it  to  plead  it  or  in  some  manner  bring 
it  to  the  attention  of  the  court  in  which  it  is  sought  to  be  enforced. 
PUintiffs  in  error  failed  to  do  this.  When  an  application  was  made 
by  the  bankrupt  in  the  district  court  for  the  southern  district  of 
Florida,  the  judge  of  that  court  was,  by  the  terms  of  the  statute, 
bound  to  grant  it,  unless  \^on  investigation  it  appeared  that  the 
bankrupt  had  committed  one  of  the  six  offenses  which  are  specified 
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in  Beetion  14  of  the  bankruptcy  act  as  amended.  An  objecting^ 
creditor  might  have  proved  upon  that  application  that  the  bankmpt 
had  committed  one  of  the  acts  which  barred  his  discharge,  either  hy 
the  prodnction  of  evidence  or  hy  showing  that  in  a  previous  bank- 
ruptcy proceeding  it  had  been  conclusively  adjudicated,  as  between 
him  and  the  bankrupt,  that  the  bankrupt  had  eommitted  one  of  Buch 
offenses.  If  that  adjudication  had  been  proved,  it  would  have  taken 
the  place  of  other  evidence  and  have  been  final  upon  the  parties  to^ 
it.  But  nothing  of  this  kind  took  place.  Bluthenthal  k  Bickart  in- 
tentionally remained  away  from  the  eoort  and  allowed  the  discharge 
to  be  granted  without  objection. 

''Since  the  debt  due  to  the  plain tiifs  in  error  was  a  debt  provable 
in  the  proceedings  before  the  district  court  of  Florida,  and  was  not 
one  of  the  debts  exempted  by  the  statute  from  the  operation  of  the 
discharge,  it  was  barred  by  that  discharge.  The  supreme  court  of 
the  state  of  Florida  so  held,  and  its  judgment  must  be  affirmed.'' 


ALLEN  V.  STATE. 

[52  Fla.  1,  41  South.  593.] 

OBIMINAL  LAW — ^Former  Jeopardy — ^Improper  I>ischarge  of 
Jury. — The  silence  of  a  person  on  trial,  accused  of  crime,  or  his  faip 
nre  to  object  or  protest  against  an  unlawful  discharge  of  the  jury 
before  verdict,  does  not  constitute  a  consent  or  waiver  of  such  dis- 
charge, or  of  his  constitutional  right  not  to  be  put  twice  in  jeopardy 
for  the  same  offense,     (p.  189.) 

OBIMINAL  LAW— Former  Jeopardy — ^Wrongfnl  Discharge  of 
Jury. — The  power  of  the  court  to  discharge  a  jury  after  it  has  been 
sworn  in  chief,  before  verdict,  should  be  exercised  only  in  case  of  a 
manifest,  urgent,  or  absolute  necessity,  and  if  the  jury  is  discharged 
for  a  reason  illegally  insufficient  and  without  an  absolute  necessity  for 
it,  and  without  the  defendant's  consent,  the  discharge  is  equivalent 
to  an  acquittal,  and  may  be  pleaded  in  bar  to  any  further  trial,  or 
to  any  subsequent  indictment,     (p.  190.) 

OBIMINAL  LAW— Former  Jeopardy. — ^A  person  is  in  legal 
jeopardy  when  he  is  put  upon  trial,  before  a  eourt  of  competent 
jurisdiction  upon  indictment  or  information  which  is  sufficient  in 
form  and  substance  to  sustain  a  conviction,  and  a  jury  has  been 
charged  with  his  deliverance,  and  a  jury  is  thus  charged  when  it  has 
been  impaneled  and  sworn,     (p.  190.) 

G.  C.  Bedell,  for  the  plaintiflP  in  error. 

W.  H.  Ellis,  attorney  general,  for  the  state. 

■  TAYLOR,  J.     The  plaintiff  in  error  as  defendant  below 
was  informed  against  in  the  criminal  eourt  of  record  for 
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Duval  county  for  the  crime  of  forgery,  was  tried,  convicted 
and  sentenced,  and  seeks  relief  here  by  writ  of  error. 

On  March  7, 1906,  the  defendant  was  arraigned  and  entered 
a  plea  of  not  guilty,  whereupon  a  panel  of  six  jurors  were 
examined  on  their  voir  dire,  and  were  challenged  for  cause 
both  to  the  array  and  individually,  which  challenges  were 
overruled  by  the  court  and  a  complete  jury  of  six  was  sworn 
in  chief  to  well  and  truly  try  and  true  deliverance  make  be- 
tween the  state  of  Florida  and  the  defendant.  Thereupon 
the  defendant's  counsel  called  the  attention  of  the  court  to 
the  fact  that  one  of  the  witnesses  named  Harrison  indorsed  on 
the  back  of  the  information  as  a  state  witness  was  also  a  wit- 
ness for  the  defense,  and  that  such  witness,  who  lived  a  few 
miles  out  from  Jacksonville,  where  the  trial  was  proceeding, 
was  absent  from  the  courtroom,  and  moved  for  time  to  get  said 
witness.  The  court  then  ordered  the  facts  so  stated  to  be  set 
forth  in  the  form  of  an  affidavit.  The  county  solicitor  there- 
upon moved  the  court  that  the  jury  be  discharged  from  fur- 
ther consideration  of  the  case,  and  that  said  cause  be  contin- 
ued •  until  the  16th  of  March.  This  motion  of  the  county 
solicitor  was  granted  by  the  court  and  the  jury  discharged. 

On  Alarch  21,  1906,  when  the  cause  was  again  called  for 
trial,  the  defendant,  by  leave  of  the  court,  withdrew  his  plea 
of  not  guilty  and  interposed  a  plea  of  former  jeopardy,  set- 
ting up  the  former  proceedings  above  recited.  To  this  plea 
the  state  interposed  a  demurrer,  which  demurrer  was  sus- 
tained by  the  court,  upon  which  the  defendant  was  put  to 
trial  before  another  jury,  who  returned  the  verdict  of  convic- 
tion to  which  the  writ  of  error  is  addressed.  The  order  sus- 
taining the  demurrer  of  the  state  to  the  defendant's  plea  of 
former  jeopardy  is  assigned  as  error. 

In  this  ruling  the  court  below  erred.  The  discharge  of 
the  former  jury  who  had  been  charged  with  the  defendant's 
case  upon  the  arbitrary  motion  of  the  state's  solicitor  without 
any  necessity  or  legal  reason  therefor,  and  without  the  con- 
bent  of  the  defendant,  amounted  to  an  acquittal  for  the  de- 
fendant^ and  his  plea  of  former  jeopardy  should  have  been 
sustained,  the  state's  demurrer  thereto  overruled,  and  the  de- 
fendant discharged  without  delay.  It  is  true  that  the  defend- 
ant had  asked  the  court  for  time  to  procure  the  attendance  of 
an  absent  witness  who  resided  a  few  miles  from  the  court,  but 
he  did  not  ask  for  a  continuance  of  the  cause  or  for  a  discharge 
of  the  jury,  and  an  arbitrary  discharge  of  the  jury  under 
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these  cireumstances  without  his  consent  amounted  to  his  ac- 
quittal. His  silence  or  failure  to  object  or  protest  against  the 
discharge  of  the  jury  did  not  constitute  a  consent  or  a  waiver 
of  his  constitutional  right :  State  v.  Richardson,  47  S.  C.  166, 
25  S.  E.  220,  35  L.  R.  A.  238.  The  power  of  the  court  to  dis- 
charge a  jury  who  have  been  sworn  in  chief  before  verdict 
should  be  exercised  only  in  case  of  a  manifest,  urgent,  or  abso- 
lute  necessity.  If  the  *  jury  are  discharged  for  a  reason  le- 
gally insufficient  and  without  an  absolute  necessity  for  it^ 
and  without  the  defendant's  consent,  the  discharge  is  equiva- 
lent to  an  acquittal,  and  may  be  pleaded  as  a  bar  to  any  fur- 
ther trial  or  to  any  subsequent  indictment:   12  Cyc.  Law 

6  Proc,  p.  270,  and  citations;  Grant  v.  People,  4  Park.  Cr. 
Rep.  527;  State  v.  Wamire,  16  Ind.  357;  Teat  v.  State,  53 
Miss.  439,  24  Am.  Rep.  708 ;  Helm  v.  State,  66  Miss.  537,  6 
South.  322;  State  v.  McKee,  1  Bail  (S.  C.)  651,  21  Am.  Dec 
499,  and  cases  cited  in  notes;  Cooley's  Constitutional  Limita- 
tions, 7th  ed.,  p.  467,  where  this  great  author  says:  **A  person 
is  in  legal  jeopardy  when  he  is  put  upon  trial,  before  a  court 
of  competent  jurisdiction,  upon  indictment  or  information 
which  is  sufficient  in  form  and  substance  to  sustain  a  convic- 
tion, and  a  jury  has  been  charged  with  his  deliverance.  And 
a  jury  is  said  to  be  thus  charged  when  they  have  been  impan- 
eled and  sworn":  1  Bishop's  New  Criminal  Law,  sees.  1013, 
1014  et  seq. ;  State  v.  Robinson,  46  La.  Ann.  769, 15  South.  146 ; 
Robinson  v.  Commonwealth,  88  Ky.  386,  11  S.  W.  210 ;  People 
v.  Cage,  48  Cal.  323,  17  Am.  Rep.  436 ;  Ex  parte  Clements,  50 
Ala.  459 ;  Bell  v.  State,  44  Ala.  393 ;  Ex  parte  Maxwell,  11 
Nev.  428 ;  Commonwealth  v.  Pitzpatrick,  121  Pa.  109,  6  Am. 
St.  Rep.  757, 15  Atl.  466, 1  L.  R.  A.  451 ;  Weinzorpflin  v.  State^ 

7  Blackf.  (Ind.)  186;  Miller  v.  State,  8  Ind.  325;  McCorkle 
v.  State,  14  Ind.  39 ;  State  v.  Callendine,  8  Iowa,  286 ;  Hines 
V.  State,  24  Ohio  St.  134. 

Many  other  errors  are  assigned  and  argued,  but  as  the  error 
found  completely  disposes  of  the  case,  it  becomes  unnecessary 
to  notice  any  otiier  assignment.  The  judgment  of  the  court 
below  is  hereby  reversed  with  directions  to  overrule  the  state 'a 
demurrer  to  the  defendant's  plea  of  former  jeopardy  and  to 
discharge  the  defendant  without  day  at  the  cost  of  Duval 
county. 


An  Accused  i8  in  Jeopardy  when  a  jurj  Ib  impaneled  tnd  sworn  t<^ 
try  him;  and  if  the  jury  is  unneceeearily  or  improperly  discharged 
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without  his  eonsent,  it  lias  been  affirmed  that  lie  cannot  again  be 
pnt  on  trial  for  the  same  offense:  State  v.  Ward,  48  Ark.  36,  3  Am. 
Bt  Bep.  213;  State  v.  Nelson,  19  B.  L  467,  61  Am.  St.  Bep.  780,  and 
ne  the  eases  eited  in  the  cross-reference  note  theretow 
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[52  Ha.  lU,  41  South.  786.] 

HABEAS  COBFUS  to  Test  Validity  of  Statute.— The  writ  of 
lisbeas  corpus  cannot  be  used  to  review  a  judgment  of  conviction 
nnder  which  a  prisoner  is  held  if  the  judgment  is  merely  erroneous, 
but  if  the  judgment  is  assailed  on  the  ground  that  it  is  void  because 
it  is  based  on  a  charge  made  under  an  invalid  provision  of  a  statute^ 
and  the  charge  constitutes  no  offense  under  the  law  of  the  state,  the 
Tslidity  of  the  provision  of  the  statute  defining  the  offense  may  be 
determined  on  habeas  corpus,     (pp.  192,  193.) 

CONSTITUTIONAIi  LAW— Title  of  Acts— Subject  Matter.^ 
The  effect  of  a  constitutional  requirement  that  "each  law  enacted 
in  the  legislature  shall  embrace  but  one  subject  and  matter  properly 
connected  therewith,  which  subject  shall  be  briefly  expressed  in  the 
title,"  is  to  render  inoperative  any  provisions  contained  in  the  body 
of  an  act  that  is  not  fairly  included  in  the  subject  expressed  in  the 
title,  or  not  matter  germane  to,  or  properly  connected  with,  that 
subject     (p.  193.) 

CONSTITUTIONAL  LAW— Title  to  Acts— Subject  Matter.— 
Under  a  constitutional  requirement  that  the  subject  matter  of  a 
statute  must  be  briefly  expressed  in  the  title,  only  such  provisions 
can  validly  be  incorporated  in  the  body  of  an  act  as  are  fairly  in* 
eluded  in  one  subject  and  matter  properly  connected  therewith,  which 
subject  is  the  one  that  is  expressed  in  the  title  of  the  act,  and  may  be 
ss  restrictive  as  the  legislature  desires  to  make  it.     (p.  193.) 

CONSTITUTIONAL  LAW— Bostrlcted  Title  to  Aclr— Subject 
Matter. — When  the  subject  expressed  in  the  title  to  a  legislative  act 
is  restricted,  only  those  provisions  that  are  fairly  included  in  such 
restricted  subject  and  matter  properly  connected  therewith  can  legally 
be  incorporated  in  the  body  of  the  act,  even  though  other  provisions 
besides  thooe  contained  in  the  act  could  have  been  included  in  one 
act  having  a  single  broader  subject  expressed  in  its  title,     (p.  193.) 

CONSTITUTIONAL  LAW— Title  and  Subject  Matter  of  Stat- 
utes— ^Interpretation. — ^In  determining  whether  provisions  in  an  act 
are  embraced  in  one  subject  and  matter  properly  connected  therewith, 
the  subject  to  be  considered  is  the  one  expressed  in  the  title  of  the 
set,  and  every  fair  intendment  and  reasonable  doubt  should  be 
yielded  in  favor  of  the  validity  of  the  act,  but  when  it  contains 
provisions  which,  after  yielding  all  fair  intendments  and  reasonable 
doubts,  are  clearly  not  embraced  in  the  subject  matter  of  the  act, 
u  expressed  in  the  title  or  in  matter  properly  oonnected  with  that 
subject,  such  provisions  are  inoperative  and  without  effect,     (p.  193.) 

CONSTITUTIONAL  LAW— Title  and  Subject  Matter  of  Stat- 
vtes. — ^If  the  subject  of  a  legislative  act  as  expressed  in  its  title  is 
restricted  to  the  subject  of  preventing  "the  cutting  or  moving  of 
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any  timber"  from  certain  lands,  a  provision  in  such  act  to  prevent 
"the  gathering  or  removing  any  turpentine  extracted  from  the  pine 
timber  so  cut  or  boxed"  on  such  lands  cannot  be  said  to  be  fairly 
included  in  the  subject  of  the  act  as  expressed  in  its  title  and  matter 
properly  connected  therewith,  and  it  is  inoperatiTe  and  void.  (p. 
195.) 

HABEAS  OOBPUS — ^Vold  Statnte. — If  a  etatute  on  which  a 
charge  of  crime  is  made^s  inoperative  and  void,  a  judgment  of  con- 
viction thereon  is  void,  and  persons  held  in  custody  under  such  judg- 
ment are  entitled  to  be  discharged  on  habeas  corpus,     (p.  196.) 

R.  McGonathy  and  H.  M.  Hampton,  for  the  petitioners. 

W.  H.  Ellis,  attorney  general,  and  E.  W.  Davis,  for  the 
fitate. 

**«  WHITFIELD,  J.  A  petition  for  a  writ  of  habeas 
<5orpus  was  presented  to  one  of  the  justices  of  this  court,  in 
which  it  is  alleged,  in  substance,  that  the  petitioners  were  con- 
victed in  the  court  of  the  county  judge  of  Citrus  county, 
Florida,  upon  a  charge  that  Robert  J.  Knight  and  W.  C. 
TGiight,  not  being  the  owners  of  certain  described  lands  in 
ditrus  county  that  had  been  sold  for  taxes  and  had  not  been 
redeemed,  did  "cause  and  procure  divers  persons  .  •  .  •  to 
enter  said  lands  and  gather  and  remove  turpentine  extracted 
from  the  pine  timber  standing  and  growing  thereon";  that 
upon  appeal  in  a  trial  de  novo  the  petitioners  were  likewise 
convicted  in  the  circuit  court  for  Citrus  county,  and  a  judg- 
ment of  conviction  was  entered  against  them  imposing  a  fine 
of  two  hundred  and  fifty  dollars  each,  or  imprisonment  for 
six  months;  that  said  last  trial  and  judgment  are  final  and 
the  petitioners  are  being  restrained  of  their  liberty  there- 
under, without  due  process  of  law,  in  that  the  court  was 
wholly  without  jurisdiction,  since  the  charge  under  which 
they  were  convicted  is  not  a  crime  under  any  valid  law  of  this 
state.  The  writ  of  habeas  corpus  was  issued  by  the  justice 
B8  prayed  for,  and  made  returnable  before  the  supreme  court. 

It  is  claimed  that  the  charge  under  which  the  convictions 
were  held  is  not  an  offense  under  the  laws  of  this  state,  because 
that  portion  of  the  act  on  which  the  charge  is  founded  is  in- 
valid in  that  it  is  not  embraced  in  the  subject  expressed  in  the 
title  of  the  act,  and  is  not  matter  properly  connected  there- 
with. 

While  the  writ  of  habeas  corpus  cannot  be  used  to  review 
a  judgment  of  conviction  under  which  a  prisoner  is  held,  if 
the  judgment  is  merely  erroneous,  yet  if  the  judgment  is  as- 
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fldled  on  the  ground  that  it  is  void  because  it  is  based  on  a 
charge  made  under  an  invalid  provision  of  a  ^^^  statute,  and 
the  charge  constitutes  no  offense  under  the  laws  of  the  state, 
the  validity  of  the  provision  of  the  statute  defining  the  offense 
may  be  determined  on  habeas  corpus:  See  Ex  parte  Bowen, 
25  Pla.  214,  6  South.  65 ;  Ex  parte  Hays,  25  Fla,  279,  6  South. 
64;  Bronk  v.  State,  43  Fla.  461,  99  Am.  St.  Rep.  119,  31 
South.  248. 

Section  16  of  article  3  of  the  constitution  ordains  that 
"each  law  enacted  in  the  legislature  shall  embrace  but  one 
subject  and  matter  properly  connected  therewith,  which  sub- 
ject shall  be  briefly  expressed  in  the  title. " 

The  purpose  and  effect  of  this  constitutional  requirement 
is  to  render  inoperative  any  provision  contained  in  the  body 
of  an  act  that  is  not  fairly  included  in  the  subject  expressed 
in  the  title,  or  that  is  not  matter  germane  to  or  properly  con- 
nected with  that  subject.  Only  such  provisions  can  validly 
be  incorporated  in  the  body  .of  an  act  as  are  fairly  included 
in  one  subject  and  matter  properly  connected  therewith.  The 
subject  is  one  that  is  expressed  in  the  title  of  the  act;  and 
such  subject  may  be  as  restrictive  as  the  legislature  desires  to 
make  it  When  the  subject  expressed  in  the  title  is  restricted, 
only  those  provisions  that  are  fairly  included  in  such  restricted 
subject  and  matter  properly  connected  therewith  can  legally 
be  incorporated  in  the  body  of  the  act,  even  though  other  pro- 
visions besides  those  contained  in  the  act  could  have  been  in- 
cluded in  one  act  having  a  single  broader  subject  expressed 
in  its  title :  See  State  v.  Palmes,  23  Fla.  620,  3  South.  171 ; 
Holton  V.  State,  28  Fla.  303,  9  South.  716 ;  Webster  v.  Powell, 
36  Fla.  703,  18  South.  441 ;  Wade  v.  Atlantic  Lumber  Com- 
pany, 51  Fla.  628,  41  South.  72 ;  Grover  v.  Trustees,  45  N.  J. 
L.  339;  Lewis'  Sutherland  on  Statutory  Construction,  sec.  120. 

In  determining  whether  provisions  contained  in  an  act  are 
embraced  in  one  subject  and  matter  properly  connected 
*^  therewith,  the  subject  to  be  considered  is  the  one  ex- 
pressed in  the  title  of  the  act,  and  every  fair  intendment  and 
reasonable  doubt  should  be  yielded  in  favor  of  the  validity  of 
the  legislative  enactments:  State  v.  Bryan,  50  Fla.  293,  39 
South.  929 ;  but  when  an  act  contains  provisions,  which,  after 
yielding  all  fair  intendments  and  reasonable  doubts,  are 
clearly  not  embraced  in  the  subject  of  the  act,  as  expressed  in 
the  title  or  in  matter  properly  connected  with  that  subject, 
such  provisions  are  inoperative  and  without  effect:  See  Carr 

Am.  St.  Rep..  Vol.  120—18 
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V.  Thomas,  18  Pla.  736 ;  Wade  v,  Atlantic  Lumber  Co.,  51  Pla. 

628,  41  South.  72 ;  State  v.  Palmes,  23  Pla.  620,  3  South.  171. 

The  charge  upon  which  the  petitioners  were  convicted  was 

made  under  chapter  4416,  acts  of  1895,  which  is  as  foUows: 

**An  Act  to  Prevent  the  Gutting  or  Removing  of  any  Timber 
from  Lands  Heretofore  or  that  may  Hereafter  be  Sold 
for  Taxes. 

''Be  it  enacted  by  the  legislature  of  the  state  of  Florida : 

''Section  1.  If  any  person  shall  cut  or  cause  or  procure 
to  be  cut  or  aid,  assist  or  be  employed  in  cutting  any  cedar, 
juniper,  C3rpress,  oak,  pine,  palmetto  or  other  timber  stand- 
ing, growing  or  being  on  any  lands  that  have  heretofore  been 
sold  or  may  hereafter  be  sold  for  taxes,  before  the  lands  are 
redeemed  or  a  tax  deed  issued  for  the  same ;  or  if  any  person 
shall  remove  or  cause  or  procure  to  be  removed,  or  aid  or 
assist,  or  be  employed  in  removing  from  any  of  such  lands 
any  cedar,  juniper,  cypress,  oak,  pine,  palmetto  or  other  tim- 
ber; or  if  any  person  shall  cut  or  box  or  cause  or  procure  to 
be  cut  or  boxed,  or  aid,  assist  or  be  employed  in  cutting  or 
boxing  any  pine  timber  on  said  lands  for  the  purpose  of  ex- 
tracting and  gathering  the  turpentine  therefrom,  or  shall 
gather  or  remove  or  cause  to  be  gathered  or  *^  removed,  or 
aid,  assist  or  be  employed  in  gathering  or  removing  any  tur- 
pentine extracted  from  the  pine  timber  so  cut  or  boxed ;  or  if 
any  person  shall  in  any  way  by  cutting,  felling,  girdling  or 
otherwise  destroy  or  injure  any  timber  standing,  growing  or 
being  upon  said  lands,  he  shall  for  every  such  offense  be 
deemed  and  held  to  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a  fine  of  not  more 
than  five  hundred  dollars;  provided,  however,  this  act  shall 
not  apply  to  the  owner  or  owners  of  said  lands  at  the  time  the 
lands  were  sold  for  taxes." 

This  is  a  penal  statute  and  should  be  strictly  construed: 
Ex  parte  Bailey,  39  Fla.  734, 23  South.  552 ;  Lewis'  Sutherland 
on  Statutory  Construction,  sec.  521.  The  title  is  a  part  of  the 
act  and  should  be  construed  as  such  in  determining  the  sub- 
ject designed  to  be  reofulated  by  the  act:  See  State  v.  Green, 
36  Fla.  154,  18  South.  334. 

This  act  in  its  body  defines  several  distinct  offenses  and 
seeks  by  a  prescribed  penalty  to  prevent  (1)  the  cutting  of 
timber  standing,  growing  or  being  on  any  lands  sold  for 
taxes  before  the  lands  are  redeemed  or  a  tax  deed  is  issued 
for  the  same;  (2)  the  removing  from  such  lands  of  any  tim- 
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ber;  (3)  the  cutting  or  boxing  of  any  pine  timber  on  such 
lands  for  the  purpose  of  extracting  and  gathering  the  turpen- 
tine therefrom;  (4)  the  removing  of  any  turpentine  extracted 
from  the  pine  timber  so  cut  or  boxed;  (5)  the  destroying  and 
injuring  of  any  such  timber. 

The  convictions  in  this  case  were  had  upon  a  charge  that 
the  petitioner  did  *' cause  and  procure  divers  persons  .  .  .  . 
to  enter' '  certain  lands ' '  and  gather  and  remove  turpentine  ex- 
tracted from  the  pine  timber  standing  and  growing  thereon.'' 
This  charge  is  based  upon  the  provision  of  the  act  set  out  above, 
that  "if  any  person  ....  **^  shall  ....  cause  to  be  gath- 
ered or  removed  ....  any  turpentine  extracted  from  the 
pine  timber  so  cut  or  boxed,"  on  certain  lands,  "he  ...  . 
shall  be  deemed  and  held  to  be  guilty  of  a  misdemeanor,"  etc. 
The  question  to  be  determined  is  whether  or  not  the  provision 
of  chapter  4416,  on  which  the  charge  was  based,  is  included 
in  the  subject  expressed  in  the  title  of  the  act  or  matter  prop- 
erly connected  therewith  so  as  to  validly  define  the  offense. 

The  subject  of  the  act  here  considered,  as  expressed  in 
the  title,  is  restricted  to  enactments  "to  prevent  the  cutting 
or  removing  of  any  timber"  from  certain  lands,  and  any  pro- 
visions contained  in  the  body  of  the  act  that  are  fairly  in- 
eluded  in  this  restricted  subject  or  matter  properly  connected 
therewith,  are  valid  and  operative.  But  if  any  provision  con- 
tained in  the  body  of  the  act  is  not  fairly  included  in  this  re- 
stricted subject,  to  wit:  "To  prevent  the  cutting  or  removing 
of  any  timber,"  and  is  not  matter  properly  connected  there- 
with, such  provision  is  invalid  and  inoperative.  Penal  pro- 
visions designed  "to  prevent  the  cutting  or  removing  of  any 
timber"  on  certain  lands  are  included  within  the  restricted 
subject  of  this  act ;  but  a  penal  provision  designed  to  prevent 
the  "gathering  or  removing  any  turpentine  extracted  from 
the  pine  timber  so  cut  or  boxed"  on  the  lands  cannot  be  fairly 
included  within  such  subject  and  matter  properly  connected 
therewith :  See  State  v.  Fields,  68  S.  C.  148,  46  S.  E.  771 ; 
Harris  v.  State,  110  Ga.  887, 36  S.  E.  232 ;  State  v.  Great  West- 
em  Coffee  &  Tea  Co.,  171  Mo.  634,  94  Am.  St.  Rep.  802,  71 
S.  W.  1011 ;  State  v.  Silver,  9  Nev.  227. 

As  the  provision  prescribing  a  penalty  for  "gathering  or 
removing  any  turpentine  extracted  from  the  pine  timber"  is 
not  included  in  the  restricted  subject,  to  wit,  "to  prevent  the 
cutting  or  removing  of  any  timber"  from  certain  lands,  as 
expressed  in  the  title,  and  is  not  matter  properly  ***  con- 
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nected  with  such  subject,  the  proviflion  is  inoperatiye  and  of 
no  effect. 

The  provisions  of  the  act  on  which  the  charge  was  founded 
being  invalid  and  the  charge  constituting  no  offense,  the  judg- 
ment of  conviction  based  upon  the  charge  is  void,  and  the  per- 
sons held  in  custody  under  such  judgment  are  entitled  to  be 
discharged. 

The  petitioners  will  be  discharged  from  custody. 

Shackleford,  C.  J.,  and  Taylor,  Gockrell,  Hocker  and  Park- 
hill,  JJ.,  concur. 

The  Writ  of  Habeas  Corpus  can  be  need  to  attack  tne  constitution- 
ality of  a  statute  or  ordinance:  Ex  parte  Kair,  28  Nev.  127,  113  Am. 
St.  Bep.  817;  Ex  parte  Lewis,  45  Tex.  Cr.  Rep.  1,  108  Am.  St.  Bep. 
929;  note  to  Koepke  ▼.  Hill,  87  Am.  St.  Bep.  174;  although  some 
courts  have  thought  otherwise:  People  y.  District  Court,  33  Colo.  328, 
108  Am.  St.  Bep.  98. 

The  Sufflciency  of  the  Titles  to  Statutes  within  the  requirements  of 

the  constitution  is  discussed  at  length  in  the  notes  to  Crookson  ▼. 

County  Commissioners,  79  Am.  St.  Bep.  456;  Lewis  t.  Dunne,  86 
Am.  St.  Bap.  267;  Bobel  t.  People,  64  Am.  St.  Bep.  70. 


BOAKD  OF  COUNTY  COMMISSIONERS  ▼.  BOARD  OF 

PILOT  COMMISSIONERS. 

[52  Fla.  197,  42  South.  697.] 

OONSTlTUTIONAIi  LAW — ^Taxation  for  Ctountor  Pnzposes. — 

Legislative  authority  to  a  county  to  pay  out  for  other  than  county 
purposes  money  derived  from  taxes  assessed  and  imposed  by  a  county 
is  in  conflict  with  a  constitutional  provision  that  "the  legislature 
shall  authorize  the  several  counties  in  the  state  to  assess  and  impose 
taxes  for  county  purposes,  and  for  no  other  purposes."     (p.  199.) 

CONSTITUTIONAL  LAW— Constractlon  of  Statutes. — ^It  is 
the  duty  of  courts  to  construe  statutes  with  reference  to  the  con- 
stitution, and  if  that  is  clearly  violated  by  a  provision  of  a  statute, 
such  provision  must  be  declared  inoperative;  but  if  the  provision  is 
not  clearly  in  conflict  with  the  constitution,  or  if  there  is  a  -well- 
founded  or  reasonable  doubt  as  to  the  constitutionality  of  the  pro- 
vision, the  legislative  will  as  expressed  therein  will  be  sustained,  (p. 
199.) 

OONSTITUTIONAL  LAW— Expenditures  for  Ooniity  Purposes. 
Whether  an  expenditure  to  be  made  from  the  funds  derived  by  a 
county  from  taxes  assessed  and  imposed  by  it  by  virtue  of  legislation 
under  the  constitution  is  or  is  not  for  a  county  purpose,  is  to  be 
determined  by  the  courts  from  the  facte  of  the  case,*  but  when  an 
expenditure  is  authorized  by  the  legislature  as  being  a  county  pur- 
pose, the  courts  will  not  interfere  except  in  cases  free  from  all  reason- 
able doubt,     (p.  199.) 
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CONSTITU  TIOKAIj  LAW— Expenditures  for  Ctovnty  Pur- 
poMBif — ^If  a  eountj  purpose  has  been  designated  by  a  statute  which 
dtreets  that  the  expenses  incurred  by  certain  officers  for  the  protec- 
tion  of  XK>rt8,  harbors,  ba^,  and  rivers  within  the  county^  shall  be 
audited  and  paid,  this  designation  of  a  county  purpose  will,  in  defer- 
ence to  the  legislative  department,  be  recognized  and  enforced  by 
the  courts  unless  it  clearly  appears  that  it  is  not  a  county  purpose 
within  the  meaning  of  the  constitution,     (pp.  199,  200.) 

GOtTNTIES — ^Expenditures  by. — If  the  payment  demanded  of 
a  county  is  for  a  county  purpose,  the  particular  officers  engaged  and 
methods  used  under  a  statute  in  incurring  the  expenditure  do  not 
affect  its  character,     (p.  200.) 

COUNTIES — ^Protection  of  Harbors^ — It  is  competent  for  the 
state,  acting  through  the  counties,  to  protect  the  ports,  harbors,  bays 
and  rivers  therein,  if  the  control  of  the  general  government  within 
its  sphere  is  not  thereby  interfered  with.     (p.  200.) 

COUirriES — ^Burden  of  Protecting  ELarbors. — ^When  a  port  or 
harbor  is  within  a  county,  it  is  competent  for  the  legislature  to  im- 
pose upon  the  county  the  burden  of  protecting  it.     (pp.  200,  201.) 

COuJNTiES — Supervision  Over  Harbors. — ^If,  under  a  constitu- 
tion, the  powers  and  duties  of  county  commissioners  are  prescribed 
by  statute,  and  the  statute  does  not  give  them  exclusive  police  or 
other  supervision  over  the  ports  or  harbors  of  the  state,  the  legis- 
lature may  provide  for  the  exercise  of  such  powers  within  a  county 
by  officials  other  than  the  county  commissioners,     (p.  201.) 

constitutional  IhAW — County  Expenditures. — ^The  con- 
stitution does  not  require  that  the  legislature  shall  impose  a  limita- 
tion upon  expenditures  incurred  for  county  purpoaes,  and  in  the  ab- 
sence of  such  a  limitation  the  legislature  has  plenary  power  within 
proper  county  purposes,     (p.  201.) 

COUNTIES — ^Protection  of  Harbors. — ^The  fact  that  the 
greater  part  of  a  harbor  is  within  the  corporate  limits  of  a  city,  and 
under  the  protection  of  the  police  department  thereof,  does  not  re- 
lieve the  county  of  its  powers  and  duties  with  reference  to  the  pro- 
tection of  such  harbor  within  its  territory,     (p.  202.) 

COUNTIES— Protection  of  Harbors. — ^Even  if  a  harbor  lies 
within  the  corporate  limits  of  more  than  one  county,  and  is  under 
the  police  protection  of  both  countiee,  the  state  is  not  thereby  pre- 
cluded from  providing  for  the  protection  of  the  portion  of  the  harbor 
within  one  of  such  counties  at  the  expense  thereof,     (p.  202.) 

COUNTIES— Expenditures  by — ^Mandamns  to  Enforce. — ^If  an 
expenditure  by  a  county  is  authorized  by  a  valid  law,  and  the  cor- 
rectness of  the  amount  due  by  the  county  is  ascertained  and  ap- 
proved as  the  law  directs,  there  being  no  question  as  to  bona  fides,  it 
is  the  duty  of  the  county  commissioners  to  audit,  approve,  and  pay 
the  lame,  and  such  payment  may  be  enforeed  by  mandamus,  (pp. 
202,  203.) 

Appeal  from  a  judgment  directing  a  writ  of  mandamus  to 

iasae. 

Bw  P.  Reese,  for  the  plaintiffs  in  error. 
Blonnt  &  Blount^  for  the  defendants  in  error. 
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«»  WHITFIELD,  J.  Section  5  of  article  9  of  the  eonsti- 
tution  ordains  that  ''the  legislature  shall  authorize  the  several 
counties  ....  in  the  state  to  assess  and  impose  taxes  for 
county  ....  purposes,  and  for  no  other  purposes." 

Section  5  of  article  8  of  the  constitution  as  amended  in  1899 
provides  that  **The  powers,  duties  and  compensation  of  ...  • 
county  conmiissioners  shall  be  prescribed  by  law." 

Section  578  of  the  Revised  Statutes  makes  it  the  duty  of  the 
county  commissioners  to  ''maintain  ....  any  .  .  .  ;  high- 
way in  their  respective  counties"  and  "to  approve  all  ac- 
counts against  the  counties."  Other  sections  provide  that  the 
county  commissioners  shall  issue  warrants  on  the  county 
treasurer  to  pay  claims  against  the  county  from  county  funds 
in  his  hands. 

Section  438  of  the  Revised  Statutes  as  amended  by  chap- 
ter 4171,  acts  of  1893,  provides  that  "The  governor,  by  and 
with  the  advice  and  consent  of  the  Senate,  shall  appoint  a 
board  of  pilot  commissioners  for  each  port  in  this  state,  to 
consist  of  five  members,  who  shall  have  their  offices  for  four 
years,  unless  sooner  removed  by  the  governor;  the  said  board 
is  to  consist  of  citizens  of  said  ^^^  port,  and  the  said  commis- 
sioners shall  be  empowered  to  act  as  port  wardens  and  to 
perform  all  the  duties  of  the  same.  They  shall  take  the 
usual  oath  of  office." 

Section  936  of  the  Revised  Statutes  of  1892,  as  amended 
by  chapter  4370,  acts  of  1895,  provides  that  "It  shall  not 
be  lawful  for  any  person  to  discharge  or  cause  to  be  dis- 
charged, deposit  or  cause  to  be  deposited^  in  the  tide  or  salt 
waters  of  any  bay,  port,  harbor  or  river  of  this  state  any 
ballast  or  material  of  any  kind  other  than  clear  stone  or  rock 
free  from  gravel  or  pebbles,  which  said  clear  stone  or  rock 
shall  be  deposited  or  discharged  only  in  the  construction  of 
inclosures  in  connection  with  wharves,  piers,  jetties,  or  in 
the  construction  of  permanent  bulkheads  connecting  the  solid 
and  permanent  portions  of  wharves." 

Section  950  of  the  Revised  Statutes  provides  that  "The 
board  of  pilot  commissioners  of  each  port  shall  take  such 
steps  as  may  be  necessary  to  detect  any  violation  in  their 
port  or  waters  within  their  jurisdiction  of  the  laws  for  the 
protection  of  port9,  harbors,  bays  and  rivers;  and  they  shall 
cause  complaint  to  be  made  for  the  arrest  of  every  offender 
against  such  laws.  And  the  county  commissioners  of  the 
county  in  which  such  pilot  commissioners  are  appointed  shall 
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andit  and  pay  the  expenses  of  the  board  of  pilot  commis- 
ffloneiSy  which  shall  be  incnrred  under  this  section,  as  other 
diarges  against  the  county  are  audited  and  paid." 

It  is  urged  that  the  expenses  incurred  by  the  board  of  pilot 
commissioners  under  section  950  of  the  Revised  Statutes  in 
detecting  violatious  of  the  laws  for  the  protection  of  ports, 
harbors,  bays  and  rivers  are  not  for  a  county  purpose  and 
are  therefore  not  a  valid  charge  ^^*  upon  the  county;  and 
that  the  requirements  of  said  section  that  the  county  com- 
missioners shall  audit  and  pay  such  expenses  as  other  charges 
against  the  county  are  audited  and  paid,  is  not  valid  because 
the  expenses  are  those  incurred  by  the  board  of  pilot  com- 
missaoners  in  the  exercise  of  powers  belonging  solely  to  the 
county  commissioners,  and  because  no  provision  is  made  by 
the  act  for  the  estimate  of  such  expenses  to  be  submitted  to 
the  county  commissioners  by  the  board  of  pilot  commissioners. 

Under  section  5  of  article  9  of  the  constitution,  the  legis- 
lature cannot  authorize  the  counties  to  assess  and  impose  taxes 
except  for  county  purposes;  and  legislative  direction  to  pay 
oat  for  other  than  county  purposes  money  derived  from  taxes 
assessed  and  imposed  by  a  county  would  be  in  conflict  with 
the  manifest  purpose  and  intention  of  the  mentioned  consti- 
tutional provision.  It  is  the  duty  of  the  courts  to  construe 
legislative  acts  with  reference  to  the  constitution,  and  if  the 
coDstitution  is  clearly  violated  by  a  provision  of  a  statute  such 
provision  should  be  declared  inoperative;  but  if  the  provi- 
sion is  not  clearly  in  conflict  with  the  constitution,  or  if  there 
is  a  well-founded  or  reasonable  doubt  as  to  the  constitution- 
ality of  the  provision  the  legislative  will  as  expressed  therein 
should  be  sustained.  Whether  an  expenditure  demanded  as 
to  be  made  from  the  funds  derived  by  a  county  from  taxes 
assessed  and  imposed  by  it  by  virtue  of  legislation  under  the 
constitution,  is  or  is  not  for  a  county  purpose,  is  to  be  de- 
termined by  the  courts  from  the  facts  and  circumstances  of 
each  particular  case;  but  when  an  expenditure  is  authorized 
by  the  legislature  as  being  a  county  purpose,  the  courts  will 
not  interfere  except  in  cases  free  from  all  reasonable  doubt. 
When  a  county  purpose  *^^  has  been  designated  by  a  stat- 
ute which  directs  that  expenses  incurred  by  certain  officers 
for  the  protection  of  ports,  harbors,  bays  and  rivers  within 
the  county,  shall  be  audited  and  paid  by  the  county  commis- 
sioners as  other  charges  against  the  county  are  audited  and 
paid,  such  designation  of  a  county  purpose  wiU,  in  defer- 
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ence  to  the  legislative  department,  be  recognized  and  enforced 
by  the  courts  unless  it  clearly  appears  that  it  is  not  a  county 
purpose  within  the  meaning  of  the  constitution.  If  the  pay- 
ment demanded  of  a  county  is  for  a  county  purpose,  the  par- 
ticular officers  engaged  and  methods  used  under  a  statute  in 
incurring  the  expenditure  do  not  affect  its  character  as  a 
county  purpose.  A  river,  harbor  or  bay  of  a  port  is  a  pub- 
lic highway,  useful  to  the  people  of  the  county  in  which  it 
is  situated  for  the  purposes  of  navigation  and  commerce.  The 
depth  of  the  water  therein  is  one  of  the  chief  elements  of  its 
value,  and  its  protection  from  injury  of  being  filled  in  is 
within  the  purposes  for  which  county  governments  are  estab- 
lished, even  though  the  harbor  or  bay  be  also  and  largely  used 
for  passage  to  and  from,  and  commerce  with,  points  beyond 
the  county.  It  is  competent  for  the  state  acting  through  the 
counties  to  protect  the  ports,  harbors,  bays  and  rivers  herein 
if  the  control  of  the  general  government  within  its  sphere  is 
not  thereby  interfered  with:  See  Cotton  v.  County  Commrs. 
of  Leon  County,  6  Fla.  610;  Stockton  v.  Powell,  29  Fla.  1, 
10  South.  688,  15  L.  R.  A.  42;  County  Commissioners  of  Du- 
val County  V,  City  of  Jacksonville,  36  Fla.  196,  18  South. 
339,  29  L.  R.  A.  416 ;  Skinner  v.  Henderson,  26  Fla.  121,  7 
South.  464,  8  L.  R.  A.  55;  President  and  Commissioners,  etc. 
V.  State,  45  Ala.  399. 

The  alternative  writ  alleges  that  the  board  of  pilot  com- 
missioners for  the  port  of  Pensacola,  Florida,  has  ***  from 
time  to  time  been  informed  that  the  harbor  of  Pensacola  is 
being  shoaled  and  destroj^ed  by  the  deposition  therein  by 
steamships,  vessels  and  individuals,  of  ashes  and  ballast  and 
other  materials ;  that  said  board  under  section  950  of  the  Re- 
vised Statutes  of  Florida  employed  one  harbor  policeman  to 
detect  any  and  all  violations  in  the  port  of  Pensacola  and  the 
waters  thereof  of  section  936  of  the  Revised  Statutes.  That 
section  makes  it  unlawful  for  any  person  to  discharge  or 
cause  to  be  discharged,  deposit  or  cause  to  be  deposited,  in 
the  tide  or  salt  waters  of  any  bay,  port,  harbor  or  river  in 
the  state,  any  ballast  or  material  of  any  kind  other  than  dear 
stone  or  rock  free  from  gravel  or  pebbles  used  under  author- 
ity of  law  for  improving  the  harbor. 

It  is  clearly  within  the  power  of  the  state  to  make  pro- 
vision for  the  protection  of  its  ports  and  harbors  by  prevent- 
ing the  filling  in  of  waters  used  for  navigation  and  com- 
merce,  and  it  may  do  this  through  officers  of  the  county  or 
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otherwise.  When  such  port  or  harbor  is  within  a  county  it 
is  competent  for  the  legislature  to  impose  upon  the  county 
the  burden  of  protecting  such  harbor  or  port,  since  it  affords 
a  means  of  carriage  and  commerce,  useful  to  the  people  of 
the  county,  and  is  within  the  purposes  for  which  county  gov- 
ernments are  established.  The  fact  that  the  protection  is  to 
be  had  under  the  direction  and  control  of  officers  other  than 
the  county  commissioners  does  not  affect  its  character  as  a 
county  purpose.  Under  the  constitution  the  powers  and  du- 
ties of  the  county  commissioners  are  prescribed  by  statute. 
The  8||;atute  does  not  give  them  exclusive  police  or  other  su- 
pervision over  the  ports  or  harbors  of  the  state  and  the  leg- 
islature may  provide  for  the  exercise  of  such  powers  within 
a  county  by  officials  other  than  the  county  conmiissioners.  The 
'^^  board  of  pilot  commissioners  are  given  no  power  to  as- 
sess or  impose  taxes  or  to  pay  out  county  funds,  but  only 
to  supervise  the  protection  of  the  harbors,  the  expenses  of 
which  are  to  be  paid  by  the  county  conmiissioners  from  county 
funds. 

The  constitution  does  not  require  that  the  legislature  shall 
impose  a  limitation  upon  expenditures  incurred  for  county 
purposes,  and  in  the  absence  of  such  a  limitation  the  legis- 
lature has  plenary  power  within  proper  county  purposes: 
See  Board  of  Supervisors  of  Sangamon  County  v.  City  of 
Springfield,  63  111.  66. 

The  respondents  urge  that  the  demand  is  not  a  proper 
charge  against  the  county,  (1)  because  there  was  no  neces- 
sity for  the  employment  of  the  harbor  policeman,  for  the  rea- 
son that  the  United  States  government  had  charge  of  the 
harbor  or  port  of  Pensacola,  and  through  its  officers  furnish 
patrol  and  protection  of  said  harbor  from  violations  of  the 
laws  of  the  United  States  for  the  protection  of  harbors;  (2) 
because  the  greater  part  of  the  harbor  of  Pensacola  is  within 
the  city  of  Pensacola  and  under  its  police  protection;  (3)  be- 
cause the  harbor  of  Pensacola  is  within  Escambia  and  Santa 
Bosa  counties  and  under  their  police  protection ;  and  further 
that  the  county  commissioners  have  exercised  their  best  judg- 
ment and  discretion  in  refusing  payment,  the  port  or  harbor 
being  in  Escambia  and  Santa  Bosa  counties  and  the  expense 
having  been  incurred  by  the  board  of  pilot  commissioners  com- 
posed of  citizens  of  Escambia  and  Santa  Bosa  counties  with- 
out including  Santa  Bosa  county  in  the  liability,  and  no  crime 
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is  alleged  to  have  been  detected  or  proseeation  began  as  the 
result  of  the  service  rendered. 

The  statute  requires  the  board  of  pilot  commissioners  to 
take  such  steps  as  may  be  necessary  to  detect  any  violation 
***  of  the  laws  for  the  protection  of  ports,  harbors,  bays  and 
rivers,  and  the  county  commissioners  are  required  to  audit 
and  pay  the  expenses  so  incurred  as  other  charges  against 
the  county  are  audited  and  paid.  Under  this  statute  the  ne- 
cessity for  incurring  expenses  in  detecting  any  violations  of 
the  law  for  the  protection  of  ports,  harbors,  bays  and  rivers 
is  to  be  determined  by  the  board  of  pilot  commissioners,  and 
no  duty  with  reference  to  it  is  imposed  upon  the  county  com- 
missioners except  that  of  auditing  and  paying  for  such  ex- 
penses. The  statute  gives  no  warrant  for  the  exercise  of 
judgment  and  discretion  in  the  matter  by  the  county  com- 
missioners. The  judgment  of  the  county  commissioners  as  to 
the  necessity  for  local  protection  of  a  harbor  or  port,  or  that 
such  protection  will  conflict  with  the  authority  of  the  United 
States,  acting  within  its  proper  sphere,  is  not  material  when 
the  statute  makes  it  their  duty  to  pay  the  expenses  incurred 
under  a  statute  for  a  county  purpose.  If  it  be  that  a  portion 
of  the  port  or  harbor  is  within  another  county,  and  that  the 
board  of  pilot  commissioners  is  composed  of  citizens  of  both 
counties,  such  facts  furnish  no  ground  for  the  refusal  by  the 
county  commissioners  to  obey  the  plain  mandate  of  a  valid 
statute.  The  statute  provides  that  steps  shall  be  taken  to 
detect  violations  of  the  law  and  that  the  expenses  hereof  shall 
be  paid  by  the  county.  A  criminal  prosecution  or  the  aetaal 
detection  of  a  crime  is  not  a  prerequisite  to  the  expenditures 
provided  for.  If  it  be  true  that  the  greater  part  of  the  port 
or  harbor  is  within  the  corporate  limits  of  the  city  of  Pen- 
sacola  and  under  the  protection  of  the  police  department  of 
the  city,  the  county  is  not  thereby  relieved  of  its  powers  and 
duties  with  reference  to  the  protection  of  the  port  or  bay  or 
harbor  within  its  territory.  Even  if  the  harbor  of  Pensacola 
lies  **•  within  the  corporate  limits  of  the  counties  of  Escam- 
bia and  Santa  Rosa,  and  is  under  the  police  protection  of  such 
counties,  the  state  is  not  thereby  precluded  from  providing 
for  the  protection  of  the  portion  of  the  port,  bay  or  harbor 
within  Escambia  county  at  the  expense  of  such  county. 

When  an  expenditure  by  a  county  is  authorized  by  a  valid 
law  and  the  correctness  of  the  amount  due  by  the  county  is 
ascertained  and  approved  as  the  law  directs^  there  being  no 
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question  as  to  bona  fides,  it  is  the  duty  of  the  county  com- 
missioners to  audit,  approve  and  pay  the  same,  and  such  pay- 
ment may  be  enforced  by  mandamus. 

The  demurrer  to  the  alternative  writ  was  properly  over- 
ruled, and  there  was  no  error  in  sustaining  the  demurrer  to 
the  answer. 

The  award  of  the  peremptory  writ  of  mandamus  is  affirmed. 

Shackleford,  0.  J.,  and  Cockrell,  J.,  concur. 

Taylor,  Hocker  and  Parkhill,  JJ.,  concur  in  the  opinion. 


County  and  Municipal  Pvrposes  for  which  the  power  of  taxation  may 
be  exercised  are  discussed  in  Bush  y.  Board  of  Supervisors,  159  N. 
T.  212,  70  Am.  St.  Bep.  ^38;  Manning  v.  Devil's  Lake,  13  N.  Dak.  47, 
112  Am.  St.  Bep.  662;  Maydwell  v.  Louisville,  116  Ky.  885,  105  Am. 
St  Bep.  245;  Faweett  v.  Mount  Airy,  134  N.  G.  125,  101  Am.  St. 
Bep.  825.. 


JANES  V.  CITY  OP  TAMPA. 

[52  Fla.  292,  42  South.  729.] 

IfUNIOIPAL  COBPOSATIONS— Defects  in  StrMts— UablUty 
for. — ^If  two  causes  combine  to  produce  an  injury  both  in  their  nature 
proximate,  the  one  being  a  defect  in  a  city  street  and  the  other 
some  accident  for  which  neither  party  is  responsible,  such  as  the 
accident  of  a  horse  running  away  beyond  control,  the  city  is  liable, 
provided  the  owner  of  the  horse  was  not  at  fault,  and  the  injury 
would  not  have  been  sustained  but  for  the  defect  in  the  street.  But 
there  can  be  no  recovery  if  the  accident  be  caused  by  the  unskillful- 
neas  or  want  of  care  of  the  owner  or  driver  of  the  horse,  or  if  it 
can  be  shown  that  either  of  them  by  any  want  of  care  directly 
eaosed  the  accident,    (p.  205.) 

MUKICIPAIi  OOBPOBATIONS — Obstmctloii  in  Street — ^Lia- 
IdUtj  for. — ^If  an  injury  to  a  horse  would  not  have  been  sustained  but 
for  an  obstruction  in  a  street  caused  by  the  negligence  of  the  city, 
and  there  was  no  negligence  or  fault  on  the  part  of  tne  owner  of  the 
horse  or  his  servant,  the  city  is  liable,     (p.  206.) 

W.  P.  Himes,  for  the  plaintiff  in  error. 

»•  WHITPIELD,  J.  The  plaintiff  in  error  brought  an 
action  in  the  circuit  court  for  HiUsborough  county  to  recover 
fiom  the  city  of  Tampa  damages  for  one  horse  killed  and 
one  injured  by  contact  with  obstructions  in  the  street  of  said 
city.  A  demurrer  to  the  declaration  was  sustained  and  judg- 
ment entered  for  the  defendant,  to  which  a  writ  of  error  was 
taken.    The  declaration  alleges  that  the  city  '' wrongfully  and 
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negligently  suffered  and  permitted  divers  lai^e  quantities  of 
lumber,  brick,  stone  and  other  building  materials  to  be  placed 
and  remain  on  Florida  avenue  and  Tyler  street  in  said  city 
at  about  the  intersection  of  said  streets,  and  negligently  and 
wrongfully  suffered  and  permitted  said  lumber,  brick,  stone 
and  building  materials  to  extend  across  and  occupy  more  of 
said  streets  than  was  necessary,  to  wit,  more  than  one-half 
of  Florida  avenue  at  said  intersection  and  a  lai^e  portion 
of  Tyler  street  at  said  intersection,  and  to  remain  and  con- 
tinue therein  on,  to  wit,  the  twenty-third  day  of  August,  1905, 
and  during  the  night-time  of  said  day;  and  that  the  defend- 
ant wrongfully  and  negligently  permitted  such  lumber,  brick, 
stone  and  building  materials  to  so  remain  after  the  defend- 
ant had  ^^  notice  thereof,  in  and  across  said  streets  during 
the  night-time  of  said  day  and  after  dark,  without  being  in- 
closed with  any  fence  and  without  any  lighted  lanterns  or 
other  sufiScient  protection  or  signals  placed  thereon  or  about 
the  same  to  guard  such  lumber,  brick,  stone  and  building  ma- 
terials or  to  denote  the  presence  thereof;  that  on  the  said 
date  last  mentioned  a  team  of  the  plaintiff,  a  carriage  and 
two  horses,  each  of  the  value  of  one  hundred  and  fifty  dol- 
lars, managed  and  driven  by  a  servant  of  the  plaintiff,  dur- 
ing the  night-time  of  said  day,  becoming  frightened  by  the 
whistle  of  a  locomotive,  became  temporarily  unmanageable, 
and  then  passing  along  on  Florida  avenue,  in  consequence 
of  the  carelessness,  negligence  and  improper  conduct  of  the 
defendant  and  by  reason  of  said  lumber,  brick,  stone  and 
building  materials  so  allowed  to  be  and  remain  in  said  streets, 
as  aforesaid,  came  in  contact  with  and  struck  upon  and  against 
the  said  lumber,  brick,  stone  and  building  materials,  and 
by  reason  thereof  one  of  the  horses  was*  then  and  there  in- 
stantly killed  and  the  other  horse  seriously  bruised,  wounded 
and  injured,  without  any  fault  or  negligence  on  the  part  of 
the  plaintiff."  In  another  count  of  the  declaration  similar 
allegations  are  made  and  in  addition  thereto  it  is  alleged  that 
an  ordinance  of  the  said  city  required  that  when  building 
material  is  placed  in  the  street  "the  portion  of  the  street  or 
sidewalk  so  allowed  to  be  used  shall  be  inclosed  with  a  suffi- 
cient fence  and  lighted  lanterns  shall  be  fixed  to  said  fence 
and  shall  be  kept  burning  from  twilight  through  the  whole 
of  the  night."  Under  a  demurrer  it  was  claimed  that  the 
proximate  cause  of  the  injury  complained  of  is  shown  to  have 
arisen  from  the  plaintiff's  horses  becoming  frightened;  that 
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it  '^  is  not  shown  that  Florida  avenue  at  the  place  where 
the  injury  occurred  was  so  defective  that  the  same  was  dan- 
gerous to  travel  thereon  in  the  ordinary  manner;  that  it  was 
not  incumbent  upon  defendant  to  keep  and  maintain  its 
street  in  such  a  condition  as  to  be  safe  for  unmanageable 
teams  but  only  for  ordinary  and  customary  travel  thereover ; 
that  it  was  not  shown  what  officer  of  the. city  had  notice  of 
the  defect  complained  of  or  that  said  defect  had  remained 
for  such  a  length  of  time  as  the  defendant  would  have  been 
presumed  to  have  noticed  it.  The  order  sustaining  the  de- 
murrer is  assigned  as  error. 

The  question  presented  is  whether  the  city  is  liable  for 
injuries  sustained  under  the  conditions  stated  in  the  declara- 
tion. 

Where  two  causes  combine  to  produce  an  injury,  both  in 
their  nature  proximate,  the  one  being  a  defect  in  a  city  street 
and  the  other  some  accident  for  which  neither  party  is  re- 
sponsible, such  as  the  accident  of  a  horse  running  away  be- 
yond control,  the  city  is  liable,  provided  the  plaintiff  was 
not  at  fault  and  the  injury  would  not  have  been  sustained 
but  for  the  defect  in  the  street.  There  can  be  no  recovery 
if  the  accident  be  caused  by  the  unskillfidness  oi^  want  of 
eare  of  the  plaintiff  or  his  driver,  or  if  it  can  be  shown  that 
the  plaintiff  by  any  want  of  care  directly  caused  the  acci- 
dent: See  2  Dillon  on  Municipal  Corporations,  4th  ed.,  sec. 
1007 ;  City  of  Tallahassee  v.  Fortune,  3  Fla.  19,  52  Am.  Dec. 
358;  3  Abbott  on  Municipal  Corporations,  sec.  1055,  and 
authorities  cited  in  notes;  Ring  v.  City  of  Cohoes,  77  N.  T. 
83,  33  Am,  Rep.  574;  Hull  v.  City  of  Kansas,  54  Mo.  598, 
14  Am.  Rep.  487 ;  City  of  Atlanta  v.  Wilson,  59  Ga.  544,  27 
Am.  Rep.  396;  Wilson  v.  City  of  Atlanta,  60  Qa.  473;  see, 
aho,  Baldwin  v.  Greenwoods  Turnpike  Co.,  40  Conn.  238,  16 
Am.  Rep.  33 ;  Hunt  v.  Town  of  Pownall,  9  Vt.  411 ;  Hey  ^«  v. 
Philadelphia,  81  Pa.  44,  22  Am.  Rep.  733;  City  of  Joliet 
V.  Shufeldt,  144  HI.  403,  36  Am.  St.  Rep.  453,  32  N.  E.  969, 
18  L.  R.  A.  750;  Gilson  v.  Delaware  &  H.  C.  Co.,  65  Vt.  213, 
36  Am.  St.  Rep.  802,  and  notes  on  page  836,  26  Atl.  70; 
Campbell  v.  City  of  Stillwater,  32  Minn.  308,  50  Am.  Rep. 
567,  20  N.  W.  320 ;  Sturgis  v.  Kountz,  165  Pa.  358,  30  Atl. 
976,  27  L.  R.  A.  390;  Baldridge  &  Courtney  Bridge  Co.  v. 
Cartrell,  75  Tex.  628,  13  S.  W.  8;  Hampson  v.  Taylor,  16 
R.  I.  83,  8  Atl.  331,  23  AtL  732. 
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The  allegation  in  the  declaration  that  the  city  wrongfully 
and  negligently  permitted  lumber,  brick,  stone  and  building 
materials  to  occupy  more  than  was  necessary,  to  wit,  more 
than  one-half  of  one  street  and  a  large  portion  of  another 
street  at  the  intersection  of  the  two  streets,  and  to  so  remain 
after  the  city  had  notice  thereof  and  during  the  night,  with- 
out being  inclosed  with  any  fence  and  without  any  lighted  lan- 
terns or  other  sufficient  protection  or  signals  placed  thereon 
or  about  the  same  to  guard  such  lumber,  brick,  stone  and 
building  materials  or  to  denote  the  presence  thereof,  and  that 
plaintiff's  team  during  the  night-time  becoming  frightened 
by  the  whistle  of  a  locomotive,  became  temporarily  unmanage- 
able, and  by  reason  of  such  obstruction  of  the  street,  came  in 
contact  wilJi  and  struck  upon  and  against  said  lumber,  brick, 
stone  and  building  materials,  and  by  reason  thereof  plain- 
tiff's horse  was  killed  and  another  injured  without  fault  or 
negligence  on  the  part  of  the  plaintiff,  states  a  cause  of  ac- 
tion, since  if  the  injury  would  not  have  been  sustained  but 
for  the  obstruction  in  the  street  caused  by  the  negligence  of 
the  city,  and  there  was  no  negligence  or  fault  on  the  part 
of  the  plaintiff  or  his  servant,  the  city  is  liable.  The  allega- 
tion as  to  notice  of  the  obstruction  is  general  in  its  terms, 
but  it  is  an  allegation  of  notice,  and  if  the  character  of  the 
allegation  is  such  as  to  prejudice,  *®'^  embarrass  or  delay  the 
fair  trial  of  the  action,  compulsory  amendment  can  be  made 
under  the  statute.  The  notice  or  want  of  notice  of  the  ob- 
struction is  more  within  the  knowledge  of  the  defendant  and 
the  general  allegation  is  sufficient  in  view  of  the  allegation  as 
to  the  character  of  the  obstruction.  The  allegations  as  to  the 
extent  and  nature  of  the  obstruction  and  the  lack  of  light  or 
other  safeguards  at  night  are  sufficient  to  show  the  street  was 
in  a  seriously  defective  condition  even  for  ordinary  travel. 

The  declaration  was  sufficient  to  require  a  response  from 
the  defendant  as  to  the  facts  alleged. 

The  judgment  is  reversed  and  the  cause  is  remanded  for 
further  proceedings. 

Shackleford,  C.  J.,  and  Cockrell,  J.,  concur. 

Taylor,  Hocker  and  Parkhill,  JJ.,  concur  in  the  opinion. 


For  Authorities  upon  the  question  involved  in  the  principal  case,  see 
the  note  to  Dudlev  v.  Flemingsburg,  103  Am.  St.  Bep.  279;  Bell  ▼. 
Wayne,  123  Mich/3S6.  81  Am.  St.  Rep.  204;  Cleveland  v.  Bangor,  ST 
Me.  259,  47  Am.  St.  Be  p.  326. 
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MUGGB  V.  TAMPA  WATERWORKS  COMPANY. 

[52  Fla.  371,  42  South.  81.] 

OOBPOSATIOKS— Waterworks  Company— Iilability  of  for 
DtmagOB  Caaaad  by  Fire. — ^If  a  waterworks  company  enters  into  a 
eontract  with  a  city  under  which  it  enjoys  extensive  franchises  and 
privileges,  0och  as  the  exclusive  right  to  furnish  water  to  the  city 
and  its  inhabitants  for  a  long  period,  the  right  to  have  special  taxes 
levied  on  the  property  of  the  citizens  for  its  benefit,  the  right  to  use 
the  streets  with  its  mains  and  hydrants,  and  the  right  to  charge  tolls 
tsd  regulate  the  use  of  water,  it  thereby  assumes  the  public  duty 
of  furnishing  water  for  extinguishing  fires,  and  for  negligence  in 
the  discharge  of  this  duty,  whereby  a  i^ie  department j  adequately 
equipped  and  prepared,  is  not  furnished  with  water,  and  property  is, 
on  account  of  such  negligence,  destroyed  by  fire,  such  water  com- 
pany is  liable  in  an  action  of  tort  to  the  property  owner  for  the  dam- 
ages thus  suffered  by  him.     (p.  219.) 

Lunsford  &  Dickenson,  for  the  plaintiff  in  error. 

Sparkman  &  Carter  and  P.  O.  Knight,  for  the  defendant 
in  error. 

•"  HOCKER,  J.  Robert  Mugge  sued  the  Tampa  Water- 
works Company,  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  Florida,  in  the  circuit  court  of 
Hillsborough  county,  and  in  his  declaration  alleges  in  sub- 
stance, that  on  and  before  the  23d  of  May,  1905,  the  defend- 
ant company  owned  and  operated  and  has  ever  since  owned 
and  operated  a  plant  and  waterworks  for  the  public  and 
private  supply  of  water  within  the  city  of  *''^  Tampa,  under 
and  by  virtue  of  a  franchise  granted  by  the  city  of  Tampa 
to  W.  A.  Jeter  and  A,  E.  Boardman,  their  associates,  succes- 
sors and  assigns,  and  a  contract  made  and  entered  into  be- 
tween the  city  of  Tampa  and  Jeter  and  Boardman,  embraced 
in  an  ordinance  of  said  city  numbered  7,  adopted  by  the  city 
<*ouncil,  which  is  made  a  part  of  the  declaration  as  Exhibit 
A,''  along  with  other  ordinances  marked  Exhibits  **B/' 
C"  and  **D.''  That  the  city  council  was  duly  authorized 
to  pass  said  ordinances  and  make  said  contract;  that  said 
contract  was  assigned  to  the  defendant  company  and  accepted 
by  it,  and  it  has  ever  since  1st  of  January,  1889,  operated  its 
waterworks  system  under  it ;  that  under  said  ordinances  and 
contract  the  defendant  company  was  granted  the  franchise 
and  right  to  lay  pipes,  erect  hydrants,  fountains  and  other 
Btructores  in  and  on  all  the  streets  and  public  ways  of  the 
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city,  the  exclusive  right  and  privilege  to  construct  and  oper- 
ate its  waterworks  for  the  term  of  thirty  years,  the  right  to 
receive  four  thousand  nine  hundred  and  fifty  dollars  per  an- 
num from  the  city  as  rental  for  one  hundred  and  ten  double 
nozzle  hydrants  to  be  placed  on  the  streets  not  farther  apart 
than  four  hundred  feet,  and  forty-five  dollars  per  annum  for 
all  additional  hydrants  to  be  installed  as  the  city  might  grow; 
the  right  to  have  sufficient  taxes  levied  and  collected  annually 
on  all  taxable  property  in  the  city  to  meet  the  payment  of 
hydrant  rentals  for  public  fire  service,  and  also  a  special  tax 
to  be  levied  and  collected  -for  such  purposes,  and  the  pro- 
ceeds kept  as  a  separate  fund  to  be  exclusively  devoted  to  the 
pa3rment  of  such  hydrant  rentals;  and  that  this  special  tax 
for  hydrant  rentals  has  been  levied  annually,  collected  and 
paid  to  the  defendant  company.  That  in  consideration  of 
these  rights,  franchises  and  rentals  the  defendant  company 
agreed  to  erect  waterworks,  with  a  reservoir  capable  of  holding 
^'^  one  hundred  thousand  gallons  of  water,  sufficient  to  give  a 
pressure  on  the  mains  and  from  a  hydrant  located  at  the  in- 
tersection of  Washington  and  Franklin  streets,  and  throtigh 
one  hundred  feet  of  fire  hose  and  a  one  inch  nozzle,  to  throw 
a  stream  of  water  vertically  to  a  height  or  distance  of  fifty 
feet,  giving  a  first-class  fire  protection;  that  it  should  erect 
one  hundred  and  ten  double  nozzle  hydrants  of  the  usual  pat- 
tern with  nozzles  to  fit  the  fire  department  hose ;  that  it  should 
maintain  a  standard  pressure  of  forty  pounds  to  the  square 
inch  on  the  water  mains  of  said  waterworks  from  its  stand- 
pipe  or  reservoir  during  the  life  of  the  contract;  that  the 
waterworks  company  should  assume  all  liabilities  to  persons 
and  property  arising  from  constructing  or  operating  the  same; 
that  the  principal  and  primary  consideration  moving  the 
city  to  grant  the  franchises  and  rights  aforesaid,  as  stipu- 
lated in  the  ordinance,  was  to  provide  for  and  secure  to  the 
citizens,  residents  and  property  owners  of  the  city  better  pro- 
tection against  fires;  that  said  contract  was  made  and  acqui- 
esced in  by  the  defendant  company  for  the  benefit  of  citi- 
zens and  property  owners  of  the  city,  including  the  plaintiff, 
who  was  at  the  time  of  making  the  contract,  and  ever  since 
has  been  a  citizen,  property  owner  and  taxpayer  in  said  city; 
that  on  the  23d  of  May,  1905,  the  defendant  company  had  in 
use  a  water  plant,  mains,  hydrants  and  reservoir  or  tank,  ade- 
quate for  a  first-class  fire  protection;  that  prior  to  that  day 
the  city  of  Tampa  had  provided  and  was  then  maintaining 
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at  great  expense  a  first-class  fire  department,  and  thoroughly 
equipped  fire  stations  in  the  four  wards  of  the  city;  that 
on  said  23d  of  May,  1905,  the  plaintiff  was  the  owner  of  a 
two-stoiy  brick  building,  sixty  feet  wide  by  one  hundred  feet 
in  length,  located  at  the  northwest  comer  of  the  intersection 
of  Franklin  and  '"^^  Caro  streets  in  said  city ;  that  said  build- 
ing was  occupied  by  a  tenant  and  caught  on  fire  and  was 
bamed  on  that  day;  that  when  the  building  caught  on  fire 
the  tenant  immediately  turned  in  fire  alarm,  and  in  less  than 
ten  minutes  and  before  the  fire  had  gained  any  headway  or 
done  any  appreciable  damage  three  fire  companies,  from  as 
many  stations,  well  equipped  and  ready  for  action,  were  on 
the  scene;  that  the  nozzles  and  hose  were  in  every  respect 
adequate  and  sufiicient,  and  were  attached  to  hydrants  in 
easy  reach  of  plaintiff's  building,  and  near  enough  to  have 
afforded  water  adequate  for  the  ready  extinguishing  of  the 
file,  if  there  had  been  sufficient  water  in  the  water  mains 
and  forty  pounds  pressure  to  the  square  inch  on  said  mains, 
or  had  there  been  pressure  sufficient  to  throw  a  stream  of 
water  fifty  feet  high  as  provided  in  the  contract.  In  addi- 
tion, one  of  the  fire  companies  had  at  the  fire  within  ten 
minutes  after  it  broke  out  a  powerful  fire  engine  capable  of 
throwing  from  eight  hundred  to  nine  hundred  gallons  of 
water  a  minute,  and  of  giving  a  pressure  of  over  three  hun- 
dred pounds  to  the  square  inch,  and  of  generating  a  head 
of  one  hundred  pounds  of  steam  in  five  or  six  minutes,  and 
with  a  capacity  for  coupling  three  sets  of  four-inch  hose, 
and  of  forcing  simultaneously  a  stream  from  each  entirely 
over  or  into  any  portion  of  said  building,  which  engine  was 
immediately  under  sufficient  steam  and  coupled  to  one  of  the 
hydrants  close  to  said  building,  and  in  short,  that  every  suffi- 
cient arrangement  was  made  to  extinguish  the  fire  before 
damage  resulted,  but  that  notwithstanding  the  promptness  of 
the  fire  department,  and  the  sufficiency  of  its  appliances,  the 
water  mains  on  account  of  the  negligence  of  the  defendant 
company  were  found  without  appreciable  pressure  and  failed 
to  yield  any  appreciable  fiow  of  water,  and  thus  solely  by 
reason  ^^  of  the  persistent,  careless,  willful  and  wanton  neg- 
ligence on  the  part  of  the  defendant  company  in  not  supply- 
ing the  water  mains  and  hydrants  with  water  and  water  prcs- 
tore  as  required  by  the  contract,  the  plaintiff's  building  was 
destroyed  by  fire;  that  plaintiff,  reljring  on  the  defendant  to 
eomply  with  its  contract,  and  on  the  efficiency  of  the  fire  de- 
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partment,  had  no  fire  insurance  on  his  building.  Plaintiff 
claims  twenty-five  thousand  dollars.  The  foregoing  contains 
the  substance  of  the  declaration,  and  exhibits,  which  occupy 
thirty-one  pages  of  the  record. 

It  appears  from  the  first  ordinance,  which  contains  the  con- 
tract, that  the  city  guaranteed  the  interest  on  eighty  thou- 
sand dollars  of  the  water  company's  bonds  for  thirty  years  at 
six  per  cent,  the  city  agreeing  to  pay  the  same  and  apply  the 
amount  to  the  rental  of  the  hydrants.  The  amount  of  the 
bonds  on  which  interest  was  to  be  paid  was  subsequently  in- 
creased to  one  hundred  and  two  thousand  dollars  and  the  num- 
ber of  hydrants  was  increased  to  meet  the  necessities  of  a 
rapidly  growing  city. 

The  declaration  was  demurred  to  on  the  following  grounds: 
1.  Said  declaration  fails  to  state  a  cause  of  action;  2.  It 
shows  there  has  been  no  breach  of  the  contract  between  the 
city  and  the  defendant;  3.  It  shows  no  privity  of  contract 
between  the  defendant  and  plaintiff  so  as  to  give  plaintiff  a 
right  to  sue  for  a  breach  of  the  contract  between  the  defend- 
ant and  the  city  of  Tampa;  4.  The  alleged  breach  of  contract 
was  not  the  proximate  cause  of  the  plaintiff's  loss;  5.  The 
city,  in  making  the  contract  with  the  defendant  to  supply 
water  for  extinguishing  fires,  was  simply  performing  *''•  its 
public  and  governmental  duty  and  a  breach  of  the  contract  on 
the  part  of  the  defendant  does  not  authorize  suit  by  a  tax- 
payer. 

On  a  hearing  the  demurrer  was  sustained  and  a  judgment 
rendered  dismissing  the  suit.  The  case  is  here  on  writ  of 
error  from  this  judgment. 

In  view  of  the  great  importance  of  this  case  and  of  the 
conflicting  views  of  the  courts  upon  the  question  involved 
the  facts  set  up  in  the  declaration  have  been  stated  at  some 
length,  in  order  that  they  may  be  compared  and  contrasted 
with  those  given  in  the  cases  cited  in  the  briefis,  and  to  which 
we  shall  allude. 

In  the  case  of  Nickerson  v.  Bridgeport  Hydraulic  Co.,  46 
Conn.  24,  33  Am.  Rep.  1  (the  first  American  case  bearing  on 
the  question),  it  was  held:  "Where  a  water  company  organ- 
ized for  the  purpose  of  supplying  the  inhabitants  of  a  city 
with  water  contracted  with  the  city  to  supply  the  city  hydrants 
with  water,  and  by  their  neglect  to  do  so  the  fire  department 
of  the  city  was  not  able  to  extinguish  a  fire  occurring  in  the 
city,  it  was  held  that  the  water  company  was  not  liable  in 
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damages  to  the  owner  of  the  property  burned,  for  the  nejflect 
to  supply  the  water."  An  examination  of  the  opinion  shows 
that  the  court  regarded  the  declaration  as  exceedingly  defec- 
tive, and  as  showing  no  such  state  of  facts  as  appear  in  the 
case  at  bar. 

The  next  American  case  is  that  of  Davis  v.  Clinton 
*"  Waterworks  Co.,  54  Iowa,  59,  37  Am.  Rep.  209,  6  N.  W. 
126.  The  waterworks  company  in  that  case  contracted  with 
the  city  of  Clinton  to  supply  water  to  be  used  by  the  city 
for  the  purpose  of  extinguishing  fires.  In  speaking  of  the 
contract  the  court  says:  ''It  is  sufficient  to  state  that  the  par- 
ties thereto  were  the  city  and  the  defendant,  and  the  plaintiff 
in  this  case  in  no  sense  was  a  party  to  the  contract ' '  In  hold- 
ing that  there  was  no  privity  of  contract  between  the  parties 
the  court  further  says:  "It  cannot  be  claimed  that  the  agents 
or  officers  of  the  city  employed  by  the  municipal  government 
to  supply  water,  improve  the  streets  or  maintain  good  order 
are  liable  to  a  citizen  for  loss  or  damage  sustained  by  reason 
of  the  failure  to  perform  their  duties  and  obligations  in  this 
respect.''  The  court  thus  treats  the  water  company  as  an 
agent  or  officer  employed  by  the  city,  and  not  as  a  business 
enterprise  organized  and  operated  for  the  profit  and  advan- 
tage of  the  water  company. 

The  following  cases,  and  perhaps  one  or  two  others,  follow 
in  time  and  are  in  line  with  these  two,  viz. :  Wainwright  v. 
Queens  County  Water  Co.,  78  Hun,  146,  28  N.  Y.  Supp.  987 ; 
Nichol  V.  Huntington  Water  Co.,  63  W.  Va.  348,  44  S.  E. 
290;  Foster  v.  Lookout  Water  Co.,  3  Lea  (Tenn.),  42;  Fow- 
ler V.  Atkins  City  Waterworks  Co.,  83  Ga.  219,  20  Am.  St. 
Eep.  313,  9  S.  E.  673;  Wilkinson  v.  Light,  Heat  &  Water 
Co.,  78  Miss.  389,  28  South.  877 ;  House  v.  Houston  Water- 
works  Co.,  88  Tex.  233,  31  S.  W.  179,  28  L.  B.  A.  532 ;  Ferris  v. 
Carson  Water  Co.,  16  Nev.  44,  40  Am.  Rep.  485 ;  Bush  v.  Arte- 
sian  Hot  and  Cold  Water  Co.,  4  Idaho,  618,  95  Am.  St.  Rep. 
161,  43  Pac.  69 ;  Ukiah  City  v.  Ukiah  Water  &  Imp.  Co.,  142 
CaL  173,  100  Am.  St.  Rep.  107,  76  Pac.  773,  64  L.  R.  A.  231 ; 
Pitch  V.  Seymour  Water  Co.,  139  Ind.  214,  47  Am.  St.  Rep. 
258,  37  N.  E.  982 ;  Britton  v.  Green  Bay  &  Ft  H.  Waterworks 
Co.,  81  Wis.  48,  29  Am.  St.  Rep.  856,  51  N.  W.  84;  »^»  Hows- 
mon  V.  Trenton  Water  Co.,  119  Mo.  304,  41  Am.  St.  Rep. 
654,  24  S.  W.  784,  23  L.  R.  A.  146 ;  Mott  v.  Cherryvale  Water 
ft  Mfg.  Co.,  48  Kan.  12,  30  Am.  St.  Rep.  267,  28  Pac.  989,  15 
I4.  B.  A.  375;  Eaton  v.  Fairbury  Waterworks  Co.,  37  Nebw 
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546,  40  Am.  St  Rep.  510,  56  N.  W.  201,  21  L.  R.  A.  653 ; 
Becker  v.  Keokuk  Waterworks,  79  Iowa,  419,  18  Am.  St.  Rep. 
377,  4  N.  W.  694.  The  terms  and  conditions  of  the  various 
contracts  are  not  always  alike,  but  the  doctrine  of  a  want  of 
privity  of  contract  between  a  property  owner  and  the  water 
company  runs  through  them  all.  The  notion  that  a  water 
company  exercising  franchises  and  enjoying  important  privi- 
leges owes  a  public  duty  to  the  property  owner  to  live  up  to  its 
contract  is  generally  ignored  or  denied.  For  instance,  in  the 
ease  of  Mott  v.  Cherryvale  Water  &  Mfg.  Co.,  48  Kan.  12, 
30  Am.  St.  Rep.  267,  28  Pac  989,  15  L.  R.  A  375,  the  court 
held  that  where  a  city  contracts  with  a  water  company  to  fur- 
nish a  supply  of  w^ater  for  use  in  extinguishing  fires,  such 
supply  to  be  paid  for  by  a  levy  of  taxes  upon  the  taxpayei-s 
of  the  city,  and  by  the  terms  of  the  city  ordinance  which  the 
water  company  accepts,  the  water  company  agrees  that  it 
will  pay  all  damages  that  may  accrue  to  any  citizen  of  the 
city  by  reason  of  a  failure  on  the  part  of  the  company  to  sup- 
ply a  sufficient  amount  of  water,  or  a  failure  to  supply  the 
same  at  the  proper  time,  or  by  reason  of  any  negligence  of  the 
water  company,  there  is  no  such  privity  of  contract  between 
a  citizen  or  resident  and  the  water  company  as  will  authorize 
him  to  maintain  an  action  against  it  for  the  injury  or  destruc- 
tion of  his  property  by  fire  caused  by  the  failure  of  the  water 
company  to  fulfill  its  contract.  In  some  of  these  cases  the 
doctrine  is  advanced  that  the  power  to  supply  water  is  a  gov- 
ernmental one  and  that  as  a  city  is  not  liable  for  negligence 
in  exercising  the  power,  therefore  a  person  or  corporation 
who  contracts  with  the  city  to  supply  water  is  not  liable  for 
negligence  either  to  the  *^  city  or  an  individual:  Ukiah 
City  V.  Ukiah  Water  &  Imp.  Co.,  142  Cal.  173,  100  Am.  St. 
Rep.  107,  75  Pac.  773,  65  L.  R.  A  231 ;  Wainwright  v.  Queens 
County  Water  Co.,  78  Hun,  146,  28  N.  T.  Supp.  987. 

In  the  case  of  Britton  v.  Green  Bay  &  Ft.  H.  Waterworks 
Co.,  81  Wis.  48,  29  Am.  St.  Rep.  856,  51  N.  W.  84,  the  con- 
tract required  the  company  to  supply  said  city  and  the  inhabi- 
tants thereof  with  water  for  public  and  private  uses,  for  pub- 
lic and  private  consumption  and  for  putting  out  fires.  It  was 
held  that  there  was  no  contract  between  the  water  company 
and  private  individuals;  that  the  water  company  was  bound 
by  its  contract  to  the  city  alone;  that  the  company  was  not 
required  by  law  to  furnish  water  to  put  out  fires,  and  assumed 
no  such  duty  to  the  public  by  its  contract ;  that  it  contracted 
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to  do  80,  not  because  it  was  its  duty  to  the  public,  but  because 
it  deemed  it  profitable  to  itself,  and  was  willing  to  be  thus 
bound  by  its  voluntary  contract  But  the  doctrine  of  these 
cases  has  not  met  with  universal  acceptance.  It  has  been  re- 
pudiated in  Paducah  Lumber  Co.  v.  Paducah  Water  Supply 
Co.,  89  Ky.  340,  25  Am.  St  Rep.  536, 12  S.  W.  554,  13  S.  W. 
249,  7  L.  R.  A.  77 ;  Duncan 's  Exrs.  v.  Owensboro  Water  Co., 
12  Ky.  Law  Rep.  824,  15  S.  W.  523 ;  Graves  County  Water 
Co.  V.  Ligon,  lie  Ky.  775,  66  S.  W.  725 ;  Qorrell  v.  Greens- 
boro Water  Supply  Co.,  124  N.  C.  328,  70  Am.  St  Rep.  598, 
32  S.  £.  720,  46  L.  R.  A.  513.  Li  this  last  case  the  contract 
between  the  city  and  the  water  company  was  very  similar  to 
the  one  at  bar  so  far  as  the  duties  of  the  latter  are  concerned. 
Judge  Clark  rendered  the  opinion  in  the  case.  Among  other 
things  it  is  said:  ''It  is  true  the  plaintiff  is  neither  a  party 
nor  privy  to  the  contract,  but  it  is  impossible  to  read  the  same 
without  seeing  that,  in  warp  and  woof,  in  thread  and  filling, 
the  object  is  the  comfort,  ease  and  security  from  fire  of  the 
people,  the  citizens  of  Greensboro.  This  *®®  is  alleged  by  the 
eleventh  paragraph  of  the  complaint,  and  is  admitted  by  the 
demurrer.  The  benefit  to  the  nominal  contracting  party,  the 
city  of  Greensboro,  as  a  corporation,  is  small  in  comparison, 
and  taken  alone,  would  never  have  justified  the  grants,  con- 
cessions, privileges,  benefits  and  payments  made  to  the  water 
company.  Upon  the  face  of  the  contract,  the  principal  bene- 
ficiaries of  the  contract  in  contemplation  of  both  parties 
thereto  were  the  water  company  on  the  one  hand  and  the  indi- 
vidual citizens  of  Greensboro  on  the  other.  The  citizens  were 
to  pay  the  taxes  to  fulfill  the  money  consideration  named, 
and  furnishing  the  individual  citizens  with  adequate  supply 
of  water  and  the  protection  of  their  property  from  fire  was 
the  largest  duty  assumed  by  the  company.  One  not  a  party 
or  privy  to  a  contract,  but  who  is  a  beneficiary  thereof,  is  en- 
titled to  maintain  an  action  for  its  breach  (quoting  authori- 
ties). And  even  when  the  beneficiary  is  only  one  of  a  class 
of  persons,  if  the  class  is  sufficiently  designated   (quoting 

authorities) Especially  is  this  so  when  the  beneficiaries 

are  the  citizens  of  a  municipality  whose  votes  authorized  the 
contract  and  whose  taxes  discharged  the  financial  burdens  the 
contract  entails.  The  officials  who  executed  the  contract  are 
technically  the  agents  of  the  corporation,  but  the  corporation 
itself  is  the  agent  of  the  people,  who  are  thus  effectively  the 
principals  of  the  contract.     The  acceptance  of  the  contract 
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by  the  water  company  carries  with  it  the  duty  of  8uppl3ring 
all  persons  along  its  mains  (quoting  authorities)."  Judge 
Clark  refers  to  the  case  of  Paducah  Lumber  Co.  v.  Paducah 
Water  Supply  Co.,  89  Ky.  340,  25  Am.  St.  Rep.  536,  12  S. 
W.  554,  13  S.  W.  249,  7  L.  R.  A.  77,  as  holding  **that  where 
a  party  undertakes  to  furnish  water  in  such  mode  and  quan- 
tity that  it  may  be  used  to  extinguish  fires  in  the  city  in  which 
it  is  to  be  supplied,  damages  sustained  *®*  by  the  destruction 
of  buildings  by  the  failure  to  so  furnish  such  water  is  a 
natural  and  proximate  consequence  of  such  breach  of  the  un- 
dertaking," and  says  this  opinion  is  based  upon  sound  reason. 
He  quotes  authorities  to  show  that  if  the  city  buildings  were 
destroyed  by  fire  through  the  failure  of  the  water  company  to 
furnish  water  as  provided  by  the  contract,  the  city  could  re- 
cover. Referring  to  the  three  Kentucky  cases,  he  says:  **The 
decisions,  however,  in  other  states  where  the  question  has 
been  presented  are  the  other  way.  But  this  is  case  of  the 
first  impression  in  this  state,  and  decisions  in  other  states  have 
only  persuasive  authority.  They  have  only  the  consideration 
to  which  the  reasoning  therein  is  entitled.  They  are  to  be 
weighed,  not  counted.  We  should  adopt  that  line  which  is 
most  consonant  with  justice,  and  'the  reason  of  the  thing.'  " 
He  refers  to  Judge  Freeman's  note  to  Britton  v.  Green  Bay 
and  Fort  Howard  Water  Works  Co.,  29  Am.  St.  Rep.  863,  in 
which  he  says:  **Afl  none  of  the  courts  (the  majority)  have 
fairly  faced  what  seems  to  be  the  logical  result  of  these  de- 
cisions, viz.,  that  the  injured  person  is  thus  left  without  any 
remedy  at  all,  it  must  be  admitted  that  the  subject  is  left  in 
an  extremely  unsatisfactory  position,"  resulting  in  a  re- 
ductio  ad  absurdum  '' resting  on  the  narrow  technical  basis 
that  a  citizen,  because  not  a  party  to  the  contract,  cannot  sue, 
whereas  authorities  are  numerous  that  a  beneficiary  of  a  con- 
tract, though  not  a  party  or  privy,  may  maintain  an  action 
for  its  breach,"  quoting  7  American  and  English  Encyclopedia 
of  Law,  second  edition,  pages  105-108.  The  latter  part  of  this 
opinion  refutes  the  contention  that  such  a  construction  of  the 
contract  makes  the  water  company  an  insurer.  Such  a  con- 
struction simply  requires  the  water  company  to  do  that  which 
it  has  agreed  to  do,  no  more  and  no  less.  The  contract  is  the 
measure  **^  of  its  duty,  and  the  water  company  was  held  to 
be  liable  in  damages  to  a  citizen  whose  property  was  destroyed 
by  fire  owing  to  the  failure  of  the  water  company  to  supply 
water  for  extinguishing  fires  as  it  had  agreed  to  do. 
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In  the  case  of  Fisher  v.  Greensboro  "^ater  Supply  Co.,  128 
N.  C.  375,  38  S.  E.  912,  it  was  decided  that  the  water  company 
was  liable  in  an  action  for  tort  where  it  failed  to  supply  water, 
and  damage  by  fire  resulted  from  such  failure  to  the  property 
of  a  citizen.  These  views  of  the  supreme  court  of  North  Caro- 
lina were  tested  in  the  United  States  circuit  court  for  the 
western  district  of  North  Carolina  in  the  case  of  Guardian 
Trust  &  Deposit  Co.  v.  Greensboro  Water  Supply  Co.,  115 
Fed.  184.  The  question  arose  in  this  way:  The  Guardian 
Trust  and  Deposit  Company  filed  a  bill  to  foreclose  two  mort- 
gages against  the  Greensboro  Water  Supply  Company.  Judg- 
ment creditors  of  the  Greensboro  Water  Supply  Company  in- 
tervened and  insisted  that  their  judgments  under  a  statute  of 
North  Carolina  had  priority  over  the  mortgages  though  ren- 
dered after  the  mortgages  were  given.  The  statute  in  express 
terms  provided  that  mortgages  on  the  property  or  earnings  of 
incorporated  companies  should  not  have  power  to  exempt 
such  property  from  execution  for  the  satisfaction  of  any 
judgment  obtained  in  the  state  courts  for  labor,  "torts  com- 
mitted by  such  incorporation,  its  agents  or  employes,  whereby 
any  person  is  killed,  or  any  person  or  property  injured,  any 
clause  or  clauses  in  such  mortgage  to  the  contrary  notwith- 
standing." The  judgments  of  the  interveners  were  obtained 
for  the  failure  of  the  water  supply  company  to  furnish  water 
to  extinguish  the  fire  by  which  the  property  of  the  interveners 
was  destroyed,  and  recited  that  the  damages  were  given 
^^  for  the  tortious  injury  and  damage  done  by  the  negligence 
of  the  defendant 

In  the  case  of  Fisher  v.  Greensboro  Water  Supply  Co.,  128 
N.  C.  375,  38  S.  E.  912,  the  supreme  court  held  that  the  plain- 
tiff was,  under  the  facts  of  the  case,  entitled  to  declare  in  tort. 
The  question  in  the  United  States  circuit  court  was  whether  the 
supreme  court  of  North  Carolina  had  decided  correctly  in 
holding  that  the  judgments  of  the  interveners  were  for  torts. 
The  federal  court  says  "the  question  is  not  whether  the  judg- 
ment be  valid,  but  whether  it  is  a  judgment  of  such  a  char- 
acter as  to  be*  given  priority  to  the  claim  of  the  mortgagees, 
who  were  not  parties  to  the  suit  in  which  it  was  obtained," 
and  says  that  the  supreme  court  of  North  Carolina  had  de- 
clined to  pass  upon  this  question  of  priority  under  the  statute 
in  Fisher  v.  Greensboro  Water  Supply  Co.,  128  N.  C.  375, 
38  S.  E.  912.  After  stating  that  the  statute  gave  priority  to 
judgments  for  torts  committed  by  such  incorporation,  etc.. 
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it  proceeds:  "In  the  case  at  bar  property  was  injured  because 
of  the  alleged  negligence  of  the  Greensboro  Water  Supply 
Company.  Would  an  action  for  tort  liet  The  Greensboro 
Water  Supply  Company  had  assumed  the  obligation  of  sup- 
plying the  city  and  its  inhabitants  with  water  for  domestic 
purposes,  and  also  for  the  purpose  of  e3rtinguishing  fires. 
The  supreme  court  of  North  Carolina  had  held  in  the  case  of 
Gorrell  v.  Greensboro  Water  Supply  Co.,  124  N.  C.  328,  70 
Am.  St.  Rep.  598,  32  S.  E.  720,  46  L.  R.  A.  513,  that  an  action 
would  lie  against  the  corporation  as  well  on  the  part  of  the 
city  council  as  on  that  of  any  citizen  of  the  city.  The  judg- 
ments before  us  establish  the  fact  that  such  a  supply  of  water 
for  the  purpose  of  fire  was  not  furnished.  They  also  estab- 
lish the  fact  that  the  failure  to  do  so  was  because  of  the  negli- 
gence of  the  defendants.  Is  such  negligence  the  foundation  for 
an  action  in  tortt'*  *^^  It  then  states  that  notwithstanding 
the  code  procedure,  the  distinction  between  causes  of  action 
ex  contractu  and  ex  delicto  still  remains.  It  then  proceeds: 
"The  Oreenboro  Water  Supply  Company,  as  has  been  seen, 
was  under  the  obligation  of  a  contract  to  furnish  a  full  supply 
of  water  to  the  city  and  its  inhabitants  for  sundry  purposes, 
including  that  of  fire.  And  under  this  obligation  it  was  its 
duty  to  do  whenever  needed.  Besides  this — ^indeed,  to  facili- 
tate the  performance  of  this  obligation  and  in  consideration  of 
this  obligation — ^it  was  clothed  with  valuable  franchises,  under 
which  it  used  the  streets  of  the  city  in  laying  its  mains. 
Under  its  obligations,  it  was  to  furnish  the  city  and  its  citi- 
zens with  one  of  the  necessaries  of  life,  and  was  bound  to 
furnish  all  that  desired  it,  who  paid  the  price  imposed.  It 
served  the  public,  and  to  this  extent  was  a  quasi  public  cor- 
poration, bound  to  the  discharge  of  a  public  duty"  (quoting 
authorities).  "So  it  was  the  duty  of  the  water  company  to 
furnish  the  water  for  fire,  a  duty  arising  out  of  an  express 
contract  and  out  of  the  franchises  granted  to  it  for  the  pur- 
poses of  public  utility  and  need.  It  did  not  fulfill  this  duty." 
The  court  then  quotes  Chitty  and  other  authorities  to  the 
effect  that  "while  normally  a  breach  of  contract  gives  rise 
to  a  cause  of  action  ex  contractu,  a  contract  may  impose  a 
duty  on  the  part  of  the  defendant  as  party  to  it  for  the  viola- 
tion of  which  the  plaintiff  may  recover  ex  contractu  or  ex 
delicto,  at  his  option."  The  court  then  concludes  that  the 
judgments  of  the  interveners  were  for  torts,  and  that  they 
had  priority  over  the  mortgages.    This  case  was  then  taken 
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to  the  United  States  supreme  court  on  certiorari  and  the 
decree  of  the  circuit  court  was  afSrmed:  Guardian  Trust  & 
D.  Co.  V.  Fisher,  200  U.  S.  57,  26  Sup.  Ct  Rep.  186,  50  L.  ed. 
367.  Justice  Brewer  delivered  the  majority  opinion  of  the 
court  and  in  the  course  of  it  ^^^  discusses  the  relation  of 
the  water  supply  company  to  the  citizen.  He  uses  this  lan- 
guage: ''And  here  we  are  met  with  the  contention  that,  inde- 
pendently of  contract,  there  is  no  duty  on  the  part  of  the  water 
company  to  furnish  an  adequate  supply  of  water;  that  the 
city  owes  no  suctt  duty  to  the  citizen,  and  that  contracting 
with  a  company  to  supply  water  imposes  upon  the  company 
no  higher  duty  than  the  city  itself  owed,  and  confers  upon 
the  citizen  uq  greater  right  against  the  company  than  it  had 
against  the  city ;  that  the  matter  is  solely  one  of  contract  be- 
tween the  city  and  the  company,  for  any  breach  of  which 
the  only  right  of  action  is  one  ex  contractu  on  the  part  of  the 
city.  It  is  true  that  a  company  contracting  with  a  city  to 
construct  waterworks  and  supply  water  may  fail  to  com- 
mence performance.  Its  contractual  obligations  are  then 
with  the  city  only,  which  may  recover  damages,  but  merely 
for  breach  of  contract.  There  would  be  no  tort,  no  negli- 
gence, in  the  total  failure  on  the  part  of  the  company.  It 
may  also  be  true  that  no  citizen  is  a  party  to  such  a  contract, 
and*has  no  contractual  or  other  right  to  recover  for  the  i^ailure 
of  the  company  to  act ;  but,  if  the  company  proceeds  under  its 
contract,  constructs  and  operates  its  plant,  it  enters  upon  a 
public  calling.  It  occupies  the  streets  of  the  city,  acquires 
rights  and  privil^es  peculiar  to  itself.  It  invites  the  citizens, 
and  if  they  avail  themselves  of  its  conveniences,  and  omit 
making  other  and  personal  arrangements  for  a  supply  of 
water,  then  the  company  owes  a  duty  to  them  in  the  discharge 
of  its  public  calling,  and  a  neglect  by  it  in  the  discharge  of 
the  obligations  imposed  by  its  charter,  or  by  contract  with 
the  city,  may  be  regarded  as  a  breach  of  absolute  duty,  and 
recovery  may  be  had  for  such  neglect.  The  action,  however, 
'^  is  not  one  for  breach  of  contract,  but  for  negligence  in 
the  discharge  of  such  duty  to  the  public,  and  is  an  action  for 
tort Even  if  the  water  company  was  under  no  con- 
tract obligations  to  construct  waterworks  in  the  city,  or  to 
supply  the  citizens  with  water,  yet,  having  undertaken  to  do 
80,  it  comes  under  an  implied  obligation  to  use  reasonable 
care;  and  if,  through  its  negligence,  injury  results  to  an  indi- 
vidual, it  becomes  liable  to  him  for  the  damages  resulting 
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therefrom,  and  the  action  to  recover  is  for  a  tort,  and  not  for 
breach  of  contract." 

It  is  contended  by  the  defendant  in  error  that  the  only 
question  before  the  United  States  courts  in  these  cases  was 
whether  the  judgments  rendered  in  the  North  Carolina  courts 
were  in  tort  or  on  contract,  and  that  the  question  of  the  right 
of  the  plaintiff  to  sue  at  all  was  not  passed  on.  But  it  seems 
to  us  that  both  of  these  courts  passed  on  the  question  of  the 
right  of  the  plaintiffs  to  sue  in  tort,  and  that  they  upheld  that 
right.  For  if  the  plaintiffs  did  not  have  {he  right  to  sue  in 
tort,  then  it  follows  that  their  judgment  could  not  have  been 
given  priority  over  the  mortgages.  It  was  for  the  purpose 
of  discovering  the  nature  of  the  judgments,  as  Ji>eing  ex  con- 
tractu or  ex  delicto,  that  these  courts  entered  into  an  examina- 
tion of  the  facts  upon  which  the  judgments  were  predicated, 
and  that  examination  led  to  the  conclusion  that  they  were 
properly  judgments  in  tort.  Certainly  there  is  nothing  in  the 
opinions  of  these  courts  that  suggests  a  doubt  of  the  correctness 
of  the  reasoning  of  the  supreme  court  of  North  Carolina,  but 
on  the  contrary  that  reasoning  is  supported  and  strengthened. 

Upon  the  question  of  the  liability  in  damages  of  a  cor- 
poration which  had  undertaken  a  public  duty  to  be  performed 
**''  for  the  benefit  of  the  inhabitants  of  St.  Louis,  for  a  neg- 
ligent performance  of  that  duty,  the  case  of  Lampeift  v. 
Laclede  Gas  Light  Co.,  14  Mo.  App.  376,  furnishes  an  in-' 
structive  examination  of  some  of  the  conflicting  English  and 
American  authorities.  The  opinion  is  delivered  by  the  em- 
inent Judge  Seymour  D.  Thompson,  and  the  condusion  is  ex- 
pressed in  the  first  headnote,  as  follows:  **A  contract  with  a 
municipality  for  the  repairing  of  street  lamp  posts  and  light- 
ing the  lamps  raises  a  public  duty  on  the  part  of  the  con- 
tractor to  be  performed  for  the  benefit  of  the  citizens  of  the 
municipality  distributively.*'  There  is  also  an  interesting 
discussion  of  the  conflicting  cases  in  1  Famham  on  Waters 
and  Watercourses,  sec.  160b.  The  author  in  reviewing  the 
cases  of  Gorrell  v.  Greensboro  Water  Supply  Co.,  124  N.  C. 
328,  70  Am.  St.  Rep.  598,  32  S.  E.  720,  46  L.  R.  A.  513,  and 
Duncan  v.  Owensboro  Water  Co.,  12  Ky.  Law  Rep.  824,  15 
S.  W.  523,  in  which  it  was  ''held  that  a  contract  between  a 
municipal  corporation  and  a  water  company  by  which  the 
latter  agreed  to  furnish  water  direct  from  the  pumps  for  the 
use  of  the  fire  department  whenever  an  alarm  was  given,  is 
an  agreement  for  the  benefit  of  the  property  owners  of  the 
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city  as  well  as  for  the  municipality ;  and  as  the  consideration 
for  the  contract  was  paid  by  the  property  owner  in  the  way 
of  taxes  he  has  a  right  of  action  against  snch  water  company 
for  an  injury  sustained  by  him  by  reason  of  the  neglect  of  the 
company  to  furnish  sufficient  water  for  the  extinguishment 
of  a  fire  by  which  his  property  was  destroyed,"  says:  "These 
decisions  strike  at  the  root  of  the  matter  and  disclose  the  con- 
tract in  its  true  light.  There  is  no  doubt  that  the  taxpayer  is 
the  instigator  of  the  contract;  that  he  furnishes  the  consid- 
eration for  it,  and  that  he  is  the  one  for  whom  it  is  made,  and 
that  the  municipality  is  merely  his  agent  in  executing  it. 
Under  such  circumstances  there  *^  is  no.  reason  why  he 
should  not  maintain  an  action  for  injuries  inflicted  on  him 
by  the  breach.  Some  courts  have  attempted  to  meet  and 
answer  this  contention These  decisions  do  not  satis- 
factorily meet  the  issue  raised.  The  mere  assertion  that  there 
is  no  privity  of  contract  does  not  do  away  with  the  facts  of 
the  case The  nonliability  of  the  water  company  de- 
pends, not  on  the  liability  of  the  taxpayer  to  maintain  the 
action,  but  on  the  failure  of  the  water  company's  contract 
to  cover  the  liability  sued  for."  What  we  imderstand  from 
this  discussion  is  that  the  contract  of  the  water  company  is 
the  measure  of  its  duty  to  the  property  owner,  and  therefore 
of  its  liability.  It  is  impossible  to  reconcile  the  conflicting 
views  of  the  courts  and  law-writers  upon  the  question  at  bar. 
It  seems  to  us  that  the  views  expressed  by  Justice  Brewer  of 
the  United  States  supreme  court,  and  Justice  Clark  of  North 
Carolina  presented  in  the  cases  mentioned,  when  applied  to 
facts  such  as  are  disclosed  in  the  record  before  us,  are  the 
most  logical  and  reasonable,  and  most  nearly  satisfy  the  sense 
of  justice  and  right.  We  are  of  opinion  that  the  defend- 
ant in  error,  enjoying  as  it  does,  extensive  franchises  and 
privileges  under  its  contract,  such  as  the  exclusive  right  to 
furnish  water  to  the  city  and  its  inhabitants  for  thirty  years, 
the  right  to  have  special  taxes  levied  on  the  property  of  the 
citizen  for  its  benefit,  the  right  to  use  the  streets  with  its 
mains  and  hydrants,  the  right  to  charge  tolls  and  regulate 
the  use  of  water,  not  to  mention  others,  has  assumed  the  pub- 
lic duty  of  furnishing  water  for  extinguishing  fires,  accord- 
ing to  the  terms  of  its  contract,  and  that  for  negligence  in 
the  discharge  of  this  duty,  whereby  the  fire  department  ade- 
<inately  equipped  and  prepared  was  not  furnished  with  water 
according  to  the  contract,  and  the  ^^  property  of  the  prop- 
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erty  owner  was,  on  account  of  such  negligence  in  f urnisMni^ 
water,  destroyed,  it  is  liable  to  him  for  the  damages  suffered, 
in  an  action  of  tort.  We  are  further  of  opinion  that  the 
declaration  sufficiently  alleges  the  tort,  that  it  was  not  amen- 
able to  the  demurrer,  and  that  the  circuit  judge  erred  in 
sustaining  the  same. 

The  judgment  is  reversed  at  the  cost  of  the  defendant  in 
error,  and  the  cause  remanded  for  further  proceedings. 

Taylor,  and  Parkhill,  JJ.,  concur. 

Shackleford,  C.  J.,  and  Cockrell  and  Whitfield,  7J.,  ooneur 
in  the  opinion.    . 


If  a  Municipal  Corporation  Contracts  with  a  Water  Company  to 
famish  water  to  be  used  in  extinguishing  fires,  the  company  is  not  liable, 
according  to  some  authorities,  at  the  suit  of  a  taxpayer  whose  prop- 
erty ia  destroyed  by  fire  through  the  company's  failure  to  supply 
sufficient  water:  Allen  etc.  Mfg.  Co.  v.  Shrevcport  W.  W.  Co.,  113  Lia. 
1091,  104  Am.  St.  Kep.  525,  and  eases  cited  in  the  cross-reference  note 
thereto.  Other  authorities,  although  they  are  probably  in  the  minor- 
ity, take  a  different  and  more  reasonable  view:  Bee  the  note  to  Baxter 
y.  Camp,  71  Am.  St.  Bep.  196. 


BURTON  V.  MclOLLAN. 

[52  Fla.  469,  42  South.  849.] 

CONVEYANCE— Avoidance  of,   for   Threata    or   Utidne    In- 

flnence. — A  wife  may  avoid  a  doed  of  her  separate  property  induced 
and  obtained  from  her  by  threats  of  the  imprisonment  of  her  hns- 
band,  no  matter  whether  the  tlireat  is  of  lawful  or  unlawful  impris- 
onment,    (p.  230.) 

LIATTM  "IN  PABI  DELICTO"  does  not  Apply  to  a  ease  where 
a  married  woman  sues  to  set  aside  a  deed  of  her  separate  property 
made  by  her  under  express  or  implied  threats  of  the  prosecution  of 
her  husband  for  crime,  and  to  save  him  from  proeecution,  whether 
the  threatened  prosecution  is  lawful  or  unlawful,  when  she  was  sick 
at  the  time  of  the  execution  of  the  deed,  and  does  not  appear  to  have 
had  abundant  opportunity  for  consideration  and  conaultation  with 
disinterested  advisers,     (p.  231.) 

Blount  &  Blount,  for  the  appellants. 

Maxwell  &  Reeves  and  Avery  &  Avery,  for  the  appellee. 

^^  HOCKER,  J.     On  the  8th  of  July,  1905,  Beverly  H. 
Burton  and  Mary  A.  Burton,  his  wife,  filed  a  bill  against 
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A.  M.  Mc^Iillan  in  the  circuit  court  of  Escambia  county  con- 
taining, with  an  amendment  thereto,  the  following  allega- 
tions: 

"L  That  the  said  Beverly  H.  Burton  is  and  has  been  for 
years,  the  husband  of  Mary  A.  Burton,  and  that  they  and 
"•^^  the  said  A,  M.  McMillan  are  citizens  and  residents  of 
Escambia  county,  Florida. 

"2.  That  prior  to  May  8,  A.  D.  1905,  the  said  Mary  A. 
Barton  was  the  owner  in  fee  simple  of  the  real  estate  in 
the  city  of  Pensacola  described  in  Exhibit  *A'  hereto  at- 
tached and  prayed  to  be  made  a  part  hereof,  and  that  on 
said  May  8th,  she  and  the  said  Beverly  H.  Burton  and  their 
family  of  children  were  occupying  the  same  as  a  homestead. 

"3.  That  also  at  the  said  time  the  said  Beverly  H.  Bur- 
ton was  the  owner  of  certain  furniture  and  other  personal 
property  which  then  was,  and  still  is,  in  the  house  described 
in  Exhibit  *A,'  which  personal  property  is  fully  set  forth 
and  described  in  Exhibit  'B,'  hereto  attached  and  made  a 
part  hereof.  The  said  Exhibit  'B'  ako  describes  certain 
personal  property  belonging  to  May  Burton,  the  daughter 
of  the  complainants  herein,  but  the  property  so  belonging  to 
her  is  distinguished  in  said  exhibit  from  the  property  be- 
longing to  the  complainant,  Beverly  H.  Burton,  by  having 
the  des?ription  therein  underscored. 

"4.  That  for  many  years  prior  to  said  May  8,  A.  D.  1905, 
the  said  Beverly  H.  Burton  was  the  deputy  clerk  of  the 
circuit  court  of  Escambia  county,  Florida,  having  been  ap- 
pointed to  such  position  by  the  defendant,  A.  M.  McMillan; 
that  in  the  course  of  the  conduct  of  said  business,  it  became 
the  duty  of  the  said  complainant  to  handle  vouchers  drawn 
upon  the  public  funds  of  said  Escambia  county,  and  just 
prior  to  said  May  8th,  the  said  A.  M.  Mc^Iillan  arrived  at 
the  conclusion  that  certain  of  the  moneys  belonging  to  said 
county  had  been  embezzled,  or  made  away  with,  or  wrong- 
fully obtained  by  some  person  in  the  office  of  the  said  A.  M. 
Me^^Iillan,  clerk  of  the  said  circuit  court,  and  the  said  de- 
fendant accused  the  said  ^"^^  complainant  of  being  such  per- 
flon  committing  said  wrong. 

''5.  That  the  said  complainant  was  naturally  much  dis- 
turbed by  the  making  of  said  charge,  and  by  the  stigma  that 
would  be  cast  upon  himself  and  his  family  if  a  criminal 
prosecution  should  be  instituted  upon  the  idea  that  he  was 
the  person  guilty  of  the  embezzlement  or  diversion  aforesaid. 
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and  was  desirous  of  avoiding  the  said  prosecution.  The  said 
defendant  was  also  desirous  of  raising  money  with  which  to 
pay  the  amount  of  the  deficit  in  the  said  funds,  and  the  said 
McMillan,  stating  to  the  said  complainant,  Beverly  H.  Bur- 
ton, that  he  and  the  state  auditor  had  been  schoolmates,  prom- 
ised the  said  complainant  that  if  he  would  cause  his  wife  to 
deed  to  him  the  real  estate  hereinbefore  mentioned,  and  would 
himself  convey  to  him  the  personal  property  hereinbefore 
mentioned,  and  would  procure  his  daughter,  May  Burton, 
to  also  convey  the  personal  property  described  in  Exhibit  *B^ 
belonging  to  her,  he,  the  said  McMillan,  would  so  arrange 
that  no  criminal  prosecution  should  be  instituted  against  the 
said  complainant,  and  contracted  with  the  complainant  that 
no  such  prosecution  should  occur. 

''6.  That  relying  upon  the  said  promise  of  the  said  de- 
fendant, and  solely  upon  the  consideration  thereof,  the  said 
complainant  procured  that  his  said  wife  should  be  willing 
to  make  a  conveyance  of  the  said  property,  and  that  his  said 
daughter  should  be  willing  to  make  a  bill  of  sale  of  her  said 
property,  and  thereupon  the  complainants  executed  and  de- 
livered in  pursuance  of  the  said  agreement  between  the  de- 
fendant and  the  said  Beverly  H.  Burton,  complainant,  a 
deed  to  the  said  property,  a  copy  of  which  deed  is  fully  and 
carefully  and  accurately  set  forth  in  Exhibit  'A'  heretofore 
mentioned,  and  that  the  said  complainant  and  his  said  wife, 
and  his  said  daughter  also,  upon  the  '*''*  said  consideration, 
and  relying  upon  the  said  contract,  executed  and  delivered 
to  the  said  defendant  the  bill  of  sale  for  the  property  men- 
tioned therein,  a  copy  of  said  bill  of  sale  being  Exhibit  'B*^ 
hereto  attached.  And  that  immediately  upon  the  execution 
and  delivery  of  the  said  instruments  to  the  defendant,  he 
caused  the  same  to  be  recorded  in  the  proper  books  of  record 
in  Escambia  county. 

'*7.  That  in  violation  of  the  said  contract  and  of  his  said 
promise,  after  the  defendant  had  received  the  said  deed  and 
the  said  bill  of  sale,  he  did  not  procure  that  there  should  be 
no  criminal  prosecution  against  the  said  complainant,  Bev- 
erly H.  Burton,  for  the  said  alleged  crime,  but  upon  the  con- 
trary, he,  the  said  defendant,  has  himself  instituted  a  prose- 
cution before  J.  R.  Landrum,  justice  of  the  peace  of  the  sec- 
ond district  of  Escambia  county,  Florida,  for  the  said  crime, 
and  has  caused  the  said  complainant  to  be  arrested  and 
brought  before  the  said  justice  of  the  peace,  and  to  furmsk 
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bond  for  his  appearance  for  trial  upon  said  charge  before 
the  criminal  court  of  record  of  the  said  Escambia  county. 

"8.  That  the  real  property  hereinbefore  mentioned  was 
the  homestead  of  the  said  Beverly  H.  Burton  and  his  said 
wife  and  family,  and  not  subject  to  exemption  ( f )  against 
the  complainant,  Beverly  H.  Burton,  and  that  the  said  com- 
plainant was  not  possessed  of  more  than  a  thousand  dollars 
of  personal  property  in  the  state  of  Florida,  and  therefore 
that  the  said  personal  property  conveyed  by  him  as  afore- 
said to  defendant  was  exempt  from  execution  against  him, 
the  complainant  alleging  that  it  was  of  a  value  much  less 
than  one  thousand  dollars. 

"9.  That  complainants  are  advised  and  believe,  and  there- 
fore aver  that  since  the  sole  consideration  upon  which  the 
said  conveyance  and  the  said  bill  of  sale  were  executed 
^'^  was  the  consideration  aforesaid,  and  since  the  said  con- 
sideration has  failed,  that  they  are  entitled  to  have  the  said 
conveyance  and  the  said  bill  of  sale  canceled  and  annulled, 
and  have  a  reconveyance  of  the  said  property  by  the  said  de- 
fendant. 

"10.  That  the  complainant,  Mary  A.  Burton,  only  became 
aware  of  the  charges  made  by  the  defendant  that  her  said 
husband  had  embezzled  the  funds  of  the  said  county,  on  the 
day  before  the  making  of  the  conveyance  and  the  bill  of  sale 
aforesaid,  by  the  statement  of  her  husband  that  such  charge 
had  been  made,  and  upon  the  same  day,  the  defendant  came 
to  the  house  of  complainants  and  remained  for  a  very  long 
time,  persuading  and  influencing  him  and  her  to  make  the 
said  conveyance  and  bill  of  sale,  promising,  as  aforesaid,  that 
if  they  should  be  made,  he  would  see  that  no  prosecution 
would  be  brought  against  the  complainant,  Beverly  H.  Bur- 
ton; that  the  said  complainant  was  loth  to  make  the  said 
instruments,  because  the  effect  of  transferring  the  property 
therein  mentioned  to  the  defendant  would  be  to  leave  her 
and  her  children  (of  which  she  has  and  then  had  four)  with- 
out a  home  or  furniture,  and  penniless,  but  she  has  been  sick 
with  a  nervous  disease  for  many  years,  and  her  nerves  were 
so  affected,  and  her  mind  so  .wecJ^ened  by  the  shock  of  the 
eonmiunication  to  her,  and  the  threatened  exposure  of  her 
said  husband  and  the  consequent  imprisonment  of  him  in 
the  penitentiary,  that  she  yielded  and  consented  to  execute 
the  said  instruments,  and  did  so.  That  the  time  elapsing 
between  her  first  knowledge  of  the  charge  against  her  said 
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husband  and  the  execution  of  the  said  papers  was  only  the 
time  between  the  late  morning  of  a  Sunday  and  the  early 
morning  of  the  next  day,  and  that  during  this  time,  the  de> 
f endant  had  two  interviews  with  her  and  prevailed  *''*  upon 
her  to  execute  the  said  papers,  and  that,  finally,  when  she 
did  so,  she  was  so  weak  and  unstrung  that  she  was  compelled 
to  get  up  from  a  sick  bed  to  execute  them,  and  that  bat  for 
her  said  nervous  and  shocked  condition  and  the  influence  of 
the  defendant  and  his  promise  aforesaid,  she  would  not  have 
executed  the  same.  And  that  complainants  are  advised,  be- 
lieve and  aver  that  the  said  execution,  made  under  the  cir- 
cumstances aforesaid,  was  under  duress,  not  binding  upon 
the  complainants,  and  should  be  set  aside  by  a  court  of  equity. 

''To  the  end,  therefore,  that  the  defendant  may,  to  the 
best  and  utmost  of  his  remembrance,  knowledge,  informa- 
tion and  belief,  but  not  under  oath,  his  oath  being  hereby 
expressly  waived,  full,  true  and  perfect  answer  make  to  the 
premises,  and  that  this  honorable  court  may  decree  that  the 
said  conveyance  and  the  said  bill  of  sale  to  the  defendant 
may  be  canceled  and  annulled,  and  that  the  said  defendant 
shall  reconvey  the  same  to  the  complainants. 

''And  that  the  complainants  shall  have  such  other  and 
further  relief  as  in  the  premises  unto  this  court  shall  seem 
meet  and  fit. 

"Complainants  pray  process  of  subpoena  according  to  law 
and  the  usual  course  of  this  court,  directed  to  the  defendant, 
A.  M.  McMillan." 

To  the  bill  as  amended  the  defendant  demurred,  on  the 
grounds:  "1.  That  it  does  not  appear  from  the  allegations  of 
the  bill  of  complaint  that  the  complainants  are  entitled  to 
any  discovery  from,  or  relief  against,  the  defendant;  and  2. 
That  the  said  bill  of  complaint  is  multifarious."  On  the 
13th  of  February,  1906,  the  circuit  judge  sustained  ^'^^  this 
demurrer  generally,  and  gave  leave  to  the  complainants  to 
amend  their  bill  if  they  be  so  advised,  on  or  before  the  rule 
day  in  March,  1906.  The  complainants  failing  to  amend 
their  bill,  on  application  of  the  respondent,  the  circuit  judge, 
on  the  12th  of  March,  1906,  made  a  decree  dismissing  the  bill 
of  complaint  and  the  amended  bill  of  complaint;  that  the 
complainants  go  hence  without  day,  and  that  the  respond- 
ent recover  his  costs  by  execution.  From  this  decree  an  ap- 
peal was  taken  to  the  June  term  of  this  court. 
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The  appellants  assign  as  errors  that:  1.  The  court  erred 
in  sustaining  the  demurrer  to  the  amended  bill ;  2.  That  the 
court  erred  in  dismissing  the  bill  of  complaint  as  amended; 
3.  That  the  court  erred  in  rendering  a  final  decree  for  the 
defendant ;  4.  That  the  court  erred  in  not  dismissing  the  bill 
"without  prejudice." 

The  briefs  of  the  respective  solicitors  of  the  parties  cover 
the  whole  range  of  the  law  pertinent  to  the  facts  of  the  case 
and  very  ably  present  their  respective  views  of  its  proper 
application. 

The  positions  taken  by  the  appellee  in  support  of  the  de- 
cree below  are  that  the  bill  does  not  allege  that  any  prose- 
cution was  threatened  or  that  any  violence  or  menace  of  any 
kind  was  offered  to  secure  the  execution  of  the  instrument 
attacked ;  that  the  bill  should  have  shown  clearly  that  Burton 
was  threatened  with  unlawful  imprisonment,  for  if  he  was 
threatened  with  lawful  imprisonment  and  the  acts  of  the 
complainant  in  procuring  the  deed  amounted  to  the  com- 
pounding of  a  felony,  no  relief  could  be  granted  the  com- 
plainants under  the  application  of  the  well-known  maxim 
**In  pari  delicto,  melior  est  conditio  '*''*  def  endentis. "  Many 
authorities  are  cited  in  support  of  these  contentions.  Among 
them  Landa  v.  Obert,  45  Tex.  539;  Shattuck  v.  Watson,  53 
Ark.  147,  13  S.  W.  516,  7  L.  R.  A.  551;  Plant  v.  Gunn,  2 
Wood,  372,  Fed.  Cas.  No.  11,205 ;  Swartzer  v.  Gillett,  2  Finn. 
(Wis.)  238;  Gregor  v.  Hyde,  62  Fed.  107,  10  C.  C.  A.  290; 
Moore  v.  Adams,  8  Ohio,  372,  32  Am.  Dec.  723 ;  Eddy  v.  Her- 
rin,  17  -Me.  338,  35  Am.  Dec.  261 ;  Girty  v.  Standard  Oil 
Co.,  1  App.  Div.  (N.  Y.)  224,  37  N.  Y.  Supp.  369;  Sanford 
V.  Sornborger,  26  Neb.  295,  41  N.  W.  1102;  Kirkpatrick  v. 
Clark,  132  Ul.  342,  22  Am.  St  Rep.  531,  24  N.  E.  71,  8 
L.  R.  A.  511;  Smith  v.  Rowley,  66  Barb.  (N.  Y.)  502;  Weber 
V.  Barrett,  125  N.  Y.  18,  25  N.  E.  1068 ;  Knapp  v.  Hyde,  60 
Barb.  (N.  Y.)  80;  Catlin  v.  Henton,  9  Wis.  476;  Columbia 
Lodge  V.  Manning  (N.  J.),  38  Atl.  444;  Rock  v.  Mathews,  35 
W.  Va.  531,  14  S.  B.  137,  14  L.  R.  A.  508 ;  Allison  v.  Hess, 
28  Iowa,  388 ;  Compton  v.  Bunker  Hill  Bank,  96  111.  301,  36 
Am.  Rep.  147.  These  cases  sustain  the  general  contention 
that  in  order  to  obtain  relief  against  a  contract  made  under 
threats  of  criminal  prosecution  it  must  be  shown  that  the 
threats  were  of  unlawful  imprisonment,  otherwise  the  maxim 
"In  pari  delicto"  applies  and  the  courts  give  no  relief  to 
either  party.     Granting  that  the  bill  as  amended  sufficiently 
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alleges  that  a  criminal  prosecution  was  threatened,  none  of 
these  are  based  on  facts  exactly  similar  to  the  one  at  bar. 
In  Smith  v.  Rowley,  66  Barb.  502,  Weber  v.  Barrett,   125 
N.  T.  18,  25  N.  E.  1068,  Girty  v.  Standard  Oil  Co.,  1  App. 
Div.  224,  37  N.  T.  Siipp.  369,  efforts  were  made  to  relieve 
from  the  contracts  of  married  women,  and  the  maxim  was 
applied;  but  in  none  of  these  were  there  allegations  that  the 
married  women  when  the  contracts  were  made  were  in  other 
than  normal  health.     Indeed,  we  have  not  been  able  to  find 
any  case  where  this  maxim  has  been  applied  either  to  a  woman 
or  man  under  the  conditions  alleged  in  the  tenth  paragraph 
of  the  bill  as  amended.    On  the  contrary  another  ^"^  ques- 
tion is  presented  and  there  is  abundant  authority  that  re- 
gard should  be  had  to  the  age,  sex  and  condition  of  the  par- 
ties, and  to  the  circumstances  surrounding  them  at  the  time 
of  making  the  contract  in  order  to  determine  whether  undue 
influence  was  exercised,  whether  the  act  was  voluntary  or 
induced  by  duress ;  and  if  conditions  existed  showing  that  the 
parties  were  not  dealing  at  arms '-length,  that  there  was  no 
equality  of  situation  and  the  judgment  of  one  was  overborne 
by  sickness  and  apprehensions  of  disaster  and  disgrace,  the 
maxim  of  **In  pari  delicto"  does  not  apply.    Under  such 
circumstances  the  question  is  simply  one  of  undue  influence. 
Particularly  there  are  many  and  very  high  authorities  hold- 
ing that  the  maxim  does  not  apply  when  the  relation  of 
father  and  son,  husband  and  wife,  or  other  near  relation- 
ship exists.    Williams  v.  Bayley,  decided  by  the  hotise  of 
lords  of  England  in  1866,  reported  in  volume  1  Law  Reports, 
English  and  Irish  Appeal  Cases,  page  200,  is  a  leading  case 
along  this  line,  and  is  frequently  referred  to  in  the  American 
cases  sustaining  similar  view.     In  this  case  a  son  carried  to 
banlcers,  of  whom  he,  as  well  as  his  father,  was  a  customer, 
certain  promissory  notes  with  his  father's  name  upon  them 
as   indorser.     These  indorsements  were   forgeries.     On   one 
occasion  the  father's  attention  was  called  to  the  fact  that  a 
promissory  note  of  his  son  with  his  (the  father's)  name  on 
it  was  lying  at  the  banker's  dishonored.     He  seemed  to  have 
communicated  the  fact  to  the  son,  who  immediately  redeemed 
it;  but  there  was  no  direct  evidence  to  show  whether  the 
father  did  or  did  not  really  understand  the  nature  of  the 
transaction.     The  fact  of  the  forgery  was  afterward  discov- 
ered; the  son  did  not  deny  it;  the  bankers  insisted  (though 
without  any  direct  threat  of  a  prosecution}  on  a  settlement 
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to  which  the  father  was  to  be  a  ^'^^  party ;  he  consented,  and 
executed  an  agreement  to  make  an  equitable  mortgage  of  his 
property.  The  notes  with  the  forged  indorsements  were  then 
delivered  up  to  him.  "Held,  that  the  agreement  was  invalid. 
A  father  appealed  to  under  such  circumstances,  to  take  upon 
himself  a  civil  liability,  with  the  knowledge  that  unless  he 
does  so  his  son  will  be  exposed  to  a  criminal  prosecution,  with 
a  moral  certainty  of  a  conviction,  even  though  that  is  not  put 
forward  by  any  party  as  a  motive  for  the  agreement,  is  not 
a  free  and  voluntary  agent,  and  the  agreement  he  makes  under 
such  circumstances  is  not  enforceable  in  equity."  The  father 
in  this  case  was  relieved  of  his  contract  because  when  he  made 
it  he  was  under  pressure  of  relieving  his  son  from  a  criminal 
prosecution,  and  was  not  a  free  and  voluntary  agent. 

In  the  case  of  Harris  v.  Carmody,  131  Mass.  51,  41  Am. 
Rep.  188-,  it  was  held,  **A  father  may  avoid  a  mortgage  which 
he  has  been  induced  to  sign  by  threats  of  the  prosecution 
and  imprisonment  of  his  son."  In  the  opinion  by  Morton, 
J.,  it  is  said:  ''At  conunon  law,  as  a  general  rule,  the  defense 
of  duress  per  minas  must  be  sustained  by  proof  of  threats 
which  create  a  reasonable  fear  of  loss  of  life,  or  of  great 
bodily  harm  or  of  imprisonment,  of  the  person  to  whom  the 
threats  are  made,  and  one  man  cannot  avoid  his  obliiration 
by  reason  of  duress  to  another.  There  is  a  well-settled  ex- 
ception to  this  rule  in  the  case  of  husband  and  wife,  all  the 
authorities  agreeing  that  each  may  avoid  a  contract  if  it 
was  made  to  relieve  the  other  from  duress:  Shepherd's 
Touchstone,  61,  Met.  Con.  28,  and  note;  Robinson  v.  Gould, 
11  Cush.  55,  and  cases  cited."  The  opinion  proceeds  to  say 
the  relation  of  parent  and  child  is  within  the  exception,  quot- 
ing Bayly  v.  Clare,  2  Brownl.  275,  276 ;  M.  7  Ja.  B.  per  Coke, 
Id.;  1  Rolle  Abr.  687,  pto.  4-6;  Bacon's  Maxims,  reg.  ^'^^  18, 
and  other  authorities.  The  opinion  proceeds  to  say  that  "the 
exception  in  favor  of  husband  and  wife  is  not  based  solely 
on  the  fiction  that  they  are  in  law  one  person,  but  rather  upon 
the  nearness  and  tenderness  of  the  relation." 

In  the  case  of  Morse  v.  Woodworth,  155  Mass.  233,  27  N. 
E.  1010,  29  N.  B.  525,  it  is  held  that:  **One  who  reasonably 
believes  that  another  has  committed  a  crime,  and  who  by 
threats  of  prosecution  and  imprisonment  for  the  crime  over- 
comes the  will  of  the  other  and  induces  him  to  execute  a  con- 
tract which  he  would  not  have  made  voluntarily,  cannot  en- 
force the  contract  if  the  other  attempts  to  avoid  it  on  the 
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ground  of  duress.'*  The  opinion  is  instructive.  Among 
other  things,  it  is  said:  ''It  has  sometimes  been  held  that 
threats  of  imprisonment,  to  constitute  duress,  must  be  of  un- 
lawful imprisonment.  But  the  question  is  whether  the  threat 
is  of  imprisonment  which  will  be  unlawful  in  reference  to 
the  conduct  of  the  threatencr  who  is  seeking  to  obtain  a  con- 
tract by  his  threat.  Imprisonment  that  is  suffered  through 
the  execution  of  a  threat  which  was  made  for  the  purpose  of 
forcing  a  guilty  person  to  enter  into  a  contract  may  be  law- 
ful against  the  authorities  and  the  public,  but  unlawful  as 
against  the  threatener,  when  considered  in  reference  to  his 
offort  to  use  for  his  private  benefit  processes  provided  for  the 
protection  of  the  public  and  the  punishment  of  crime.  One 
who  has  overcome  the  mind  and  will  of  another  for  his  own 
advantage,  under  such  circumstances,  is  guilty  of  a  perver- 
sion and  abuse  of  laws  which  were  made  for  another  pur- 
pose, and  he  is  in  no  position  to  claim  the  advantaf^e  of  a 
formal  contract  obtained  in  that  way,  on  the  ground  that  the 
rights  of  the  parties  are  to  be  determined  by  their  language 
and  their  overt  acts,  without  reference  to  the  influences  which 
moved  them."  The  court  admits  *®®  that  there  are  decisions 
the  other  way,  but  holds  that  this  view  of  the  subject  rests 
on  sound  principles,  and  is  in  conformity  with  the  most  re- 
cent decisions  in  such  cases  both  in  England  and  America. 

In  Mack  v.  Prang,  104  Wis.  1,  76  Am.  St.  Rep.  848,  79  N. 
W.  770,  45  L.  R.  A.  407,  it  is  held:  ''Threats  to  prosecute 
a  man  for  embezzlement  unless  his  wife  executes  a  mortgage 
on  her  separate  property  to  secure  his  debt  constitutes  duress 
and  avoids  her  mortgage  obtained  thereby":  See  note  to  this 
case  in  76  Am.  St.  Rep.  850,  where  other  cases  are  cited  to 
the  same  effect. 

In  Galusha  v.  Sherman,  105  Wis.  263,  81  N.  W.  495,  47 
L.  R.  A.  417,  a  suit  in  equity  was  brought  to  set  aside  a  note 
and  mortgage  on  the  ground  of  duress.  It  was,  among  other 
things,  held:  "If,  in  making  a  contract,  one  party  to  the 
transaction  be  incapable  of  exercising  his  free  will  by  reason 
of  threats  made  by  the  other  for  the  purpose  of  produeiii.s: 
such  condition,  to  the  end  that  he  may  obtain  such  contract, 
such  party  may,  at  his  option,  repudiate  such  contract  on  the 
ground  of  duress."  "What  constitutes  duress  is  matter  of 
law;  whether  duress  existed  in  a  particular  transaction  is 
matter  of  fact.  There  is  no  legal  standard  of  resistance  which 
a  person  acted  upon  must  come  up  to  at  his  peril  of  beiu^ 
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remediless  for  a  wrong  done  to  him,  and  no  general  rule  as 
to  the  sufficiency  of  facts  to  produce  duress.  The  doctrine 
that  in  order  to  produce  duress  by  threats  there  must  be  such 
threats  as  are  reasonably  necessary  to  control  by  fear  the 
free  will  power  of  a  person  of  ordinary  firmness  and  cour- 
age is  not  the  true  doctrine  or  the  law  of  this  state." 

In  Benedict  v.  Roome,  106  Mich.  378,  64  N.  W.  193,  it  is 
held:  **A  mortgage  executed  by  a  wife  under  an  implied 
threat  of  a  criminal  prosecution  against  her  husband  is  ob- 
tained by  duress  and  undue  influence  equally,  as  if  *®*  given 
under  an  express  threat  of  prosecution."  This  was  a  bill 
brought  by  a  married  woman  to  set  aside  a  mortgage  on  the 
ground  that  it  was  executed  under  duress. 

The  case  of  Leflore  County  v.  Allen  went  to  the  supreme 
court  of  Mississippi  twice ;  reported  in  78  Miss.  671,  29  South, 
161,  under  the  style  of  Allen  v.  Leflore  County,  and  in  80 
Miss.  298,  31  South.  815,  under  tlie  title  of  Leflore  County 
v.  Allen,  It  is  held  in  that  case,  ^' Where  the  wife  of  a  de- 
faulting county  treasurer  is  threatened  by  a  district  attor- 
ney with  the  prosecution  of  her  husband  unless  she  conveys 
aU  of  her  property  to  the  county,  and  refuses,  but  subse- 
quently, while  her  husband  is  still  living  and  liable  to  prose- 
cution, conveys  a  part  of  her  property  on  a  renewal  of  the 
application,  her  deed  is  void  as  the  result  of  duress."  In 
the  statement  of  the  facts  it  is  said:  ''It  does  not  appear  that 
the  threats  were  repeated  at  the  time  she  signed  the  deed 
last  presented  to  her,"  but  the  court  granted  her  relief. 

The  case  of  Gorringe  v.  Reed,  23  Utah,  120,  90  Am.  St. 
Bep.  692,  63  Pac.  902,  is  somewhat  like  the  one  at  bar.  A 
suit  in  equity  was  brought  by  a  wife  to  set  aside  a  deed  made 
by  her  under  threats  of  prosecution  of  her  husband.  It  is 
held:  ''A  wife  may  avoid  a  contract  obtained  by  threats  of 
imprisoning  her  husband,  and  it  is  of  no  consequence  whether 
the  threat  is  of  lawful  or  unlawful  imprisonment";  and  fur- 
ther, ''Equity  may  grant  relief  from  unlawful  transactions 
if  public  policy  so  requires  when  the  parties,  though  in  de- 
lieto,  are  not  in  pari  delicto."  This  case  is  instructive,  and 
niiiiiy  authorities  are  quoted  to  sustain  the  law  as  stated; 
among  them,  1  Story's  Equity  Jurisprudence,  sees.  288,  300; 
Morse  v.  Woodworth,  155  Mass.  233,  27  N.  E.  1010,  29  N.  B. 
525 ;  Williams  v.  Bayley,  L.  B.  1  B.  &  I.  Bq.  200 ;  Benedict 
▼•  Boome,  106  Mich.  378,  64  N.  W.  193,  and  a  great  ^^  many 
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others  giving  the  modem  law :  See  notes  in  76  Am.  St.  Rep. 
850. 

In  Adams  v.  Irving  Nat.  Bank  of  New  York,  116  N.  T. 
606,  15  Am.  St.  Rep.  447,  23  N.  E.  7,  6  L.  R.  A.  491,  it  is 
held:  **In  relation  to  husband  and  wife,  parent  and  child, 
each  may  avoid  a  contract  induced  and  obtained  by  threats 
of  imprisonment  of  the  other,  and  it  is  of  no  consequence 
whether  the  threat  is  of  lawful  or  unlawful  imprisonment. 
The  principle  which  underlies  all  this  class  of  cases  is,  that 
whenever  a  party  is  so  situated  as  to  exercise  a  controlling 
influence  over  the  conduct  and  interest  of  another,  contracts 
thus  made  will  be  set  aside."  Many  authorities  are  cited  to 
sustain  these  principles.  To  the  same  effect,  see  Hensinger 
V.  Dyer,  147  Mo.  219,  4&  S.  W.  912. 

In  Heaton  v.  Norton  County  State  Bank,  5  Kan.  App.  498, 
47  Pac.  576,  it  is  held:  ** When  the  execution  by  the  wife  of 
a  deed  of  conveyance  of  the  family  homestead  is  obtained 
by  threats  of  the  arrest  of  her  husband,  such  deed  will  be 
held  invalid  and  void  on  the  ground  of  undue  influence,  even 
though  the  threatened  arrest  and  imprisonment  is  for  an 
offense  of  which  the  husband  is  guilty.  The  unlawful  use  of 
criminal  process,  or  the  threatened  unlawful  use  of  criminal 
proceedings,  is  itself  unlawful,  and  no  advantage  will  be  sus- 
tained by  the  courts."  To  the  same  effect,  see  Hargreaves  v. 
Korcek,  44  Neb.  660,  62  N.  W.  1086,  where  many  author- 
ities are  cited,  among  them,  Morse  v.  Woodworth,  155  Mass. 
233,  27  N.  E.  1010,  29  N.  E.  525 ;  Lomerson  v.  Johnston,  44 
N.  J.  Eq.  93,  13  Atl.  8 ;  Coffman  v.  Lookout  Bank,  5  Lea 
(Tenn.),  232,  40  Am.  Rep.  31;  City  National  Bank  of  Day- 
ton V.  Kusworm,  88  Wis.  188,  43  Am.  St.  Rep.  880,  59  N.  W. 
564,  26  L.  R.  A.  48,  and  notes,  where  numerous  authorities 
are  cited ;  Bell  v.  Campbell,  123  Mo.  1,  45  Am.  St.  Rep.  505, 
25  S.  W.  359. 

Bentley  v.  Robson,  117  Mich.  691,  76  N.  W.  146,  is  a 
^*  case  where  a  mortgage  was  given  by  an  old  woman  sev- 
enty years  of  age  who  was  told  that  she  would  have  to  sign 
the  mortgage  to  save  her  son  in  law  from  jail,  and  the  mort- 
gage was  held  void  for  duress. 

In  Central  Bank  of  Frederick  v.  Copeland,  18  Md.  305, 
81  Am.  Dec.  597,  it  was  held:  ** Equity  will  not  enforce  a 
contract  against  one  who  although  acting  voluntarily,  yet  in 
fact  appears  to  have  executed  the  contract  with  a  mind  so 
subdued  by  harshness,  cruelty  or  extreme  distress,  or  appro- 
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hensions  short  of  legal  duress  as  to  overpower  and  control 
thewUL'* 

In  Foley  v.  Greene,  14  R.  I..  618,  51  Am.  Rep.  419,  it  was 
held:  "A  security  executed  by  a  mother  to  protect  her  son 
from  exposure  and  prosecution  for  such  embezzlement  is  in- 
Talid."  In  this  case  the  mortgage  was  executed  to  one  Han- 
ley  and  assigned  to  Greene.  The  court  in  the  opinion  says: 
*'It  is  true  there  was  no  direct  threat  by  Hanley,  but  there 
was  a  pressure  exerted,  which  had  the  effect,  and  was,  doubt- 
less, intended  to  have  the  effect  of  a  threat" :  1  Story's  Equity 
Jurisprudence,  13th  ed.,  sec.  239;  2  Pomeroy'a  Equity  Juris- 
prudence, 3d  ed.,  sees.  942,  951. 

It  is  also  contended  for  the  appellee  that  a  conveyance 
of  land  made  in  consideration  of  forbearing  a  prosecution 
is  an  executed  contract,  and  will  not  be  set  aside  by  a  court 
of  equity.  But  the  authorities  cited  to  support  this  conten- 
tion reach  their  conclusions  under  the  theory  that  the  maxim 
''In  pari  delicto"  applies,  and  it  seems  to  us  that  in  cases 
where  the  parties  do  not  stand  ''in  pari  delicto,"  as  where 
one  of  the  parties,  under  the  duress  of  threats  executes  a 
deed  of  land  to  save  one  dear  to  him  from  exposure,  disgrace 
and  ruin,  no  such  distinction  is  made:  6  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  416,  417;  Heaton  v.  Norton  County  State 
Bank,  5  Kan.  App.  498,  47  Pac.  576;  Leflore  *^  County 
V.  Allen,  80  Miss.  298,  31  South.  815.  See  1  Page  on  Con- 
tracts,  sec.  266;  9  Cyc.  443  to  456,  inclusive. 

No  question  is  raised  here  that  the  bill  was  obnoxious  to 
demurrer  because  of  any  formal  defect  or  technicality,  but 
it  is  insisted  by  counsel  for  appellee  that  the  case  was  squarely 
decided  on  its  merits  and  not  upon  any  technicality,  or  even 
upon  an  inadvertent  omission. 

We  think  the  foregoing  authorities  sustain  the  proposi- 
tion that  the  maxim  "In  pari  delicto"  should  not  be  ap- 
plied to  a  case  where  a  married  woman  sues  to  set  aside  a 
deed  of  her  separate  property  made  by  her  under  express 
or  implied  threats  of  the  prosecution  of  her  husband,  and  to 
save  him  from  prosecution,  whether  the  threatened  prosecu- 
tion was  lawful  or  unlawful,  when  she  was  sick  and  nervous, 
and  when  she  does  not  appear  to  have  had  abundant  oppor- 
tanity  for  consideration  and  consultation  with  disinterested 
advisers. 

The  bin  as  amended  shows  substantially  that  Mrs.  Bur- 
ton only  became  aware  that  her  husband  was  charged  with 
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embezzling  the  funds  of  the  county  on  the  day  before  the 
deed  was  made ;  that  the  defendant  came  to  her  house  twice 
and  persuaded  and  influenced  her  to  make  the  deed;  that 
she  was  sick,  her  nerves  affected,  and  her  mind  weakened  by 
the  shock  of  the  communication,  and  the  threatened  exposure 
of  her  husband  and  his  imprisonment  in  the  penitentiary; 
that  the  defendant  promised  if  she  would  make  the  deed 
he  could  and  would  arrange  that  no  prosecution  be  brought 
against  her  husband;  that  she  was  loth  to  make  the  deed  as 
it  would  leave  her  and  her  four  children  without  a  home  and 
penniless;  that  she  had  only  from  late  Sunday  morning  to 
early  Monday  morning  to  deliberate;  that  she  had  to  get  out 
of  a  sick-bed  to  execute  the  deed,  and  that  she  would  not 
have  executed  the  *®*  deed  but  for  her  nervous,  unstrung^ 
and  shocked  condition,  and  the  promise  of  the  defendant. 

It  does  not  seem  to  us  that  Mrs.  Burton  was  simply  per- 
suaded by  the.  defendant  to  execute  the  deed  and  yielded  to 
his  persuasion.  He  presented  to  her  the  alternative,  by  the 
clearest  implication,  of  her  husband's  prosecution  for  em- 
bezzlement, if  she  did  not  execute  the  deed,  for  unless  she 
did  so  he  would  not  be  moved  to  prevent  it.  We  think  the 
allegations  of  the  bill  entitle  Mrs.  Burton  to  relief. 

The  decrees  sustaining  the  demurrer  to  the  bill  as  amended 
and  dismissing  it  are  reversed  at  the  cost  of  the  appellee, 
and  the  cause  remanded  for  further  proceedings  in  conform- 
ity with  law. 

Taylor  and  Parkhill,  JJ.,  concur. 

Shackleford,  C.  J.,  Cockrell  and  Whitfield,  JJ.,  concur  in 
the  opinion. 


The  Bvle  of  Pari  Delicto  is  the  subject  of  a  note  to  Hobbs  t.  Boat- 
right,  113  Am.  St.  Bep.  724. 
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SUPERIOR  COAL  AND  MINING  COMPANY  v.  KAISER 

[229  HI.  29,  82  N.  E.  239.] 

MININa  EMPLOYE,  Wben  does  not  ABStune  the  Bisk. — It 
two  experienced  miners  examine  the  ribs  and  face  of  an  entry  where 
one  of  them  is  to  work,  and  such  ribs  and  face  present  an  appearance 
of  safety,  the  jary  is  justified  in  finding  that  he  did  not  assume  the 
risk,  and  that  he  exercised  due  care  and  caution  for  his  own  safety, 
tnd  had  the  right  to  assume  that  the  mine  owners  had  discharged 
Any  dnty  which  they  owed  him  in  reference  to  any  dangers  that 
"night  arise  from  the  proximity  of  a  cross-cut  to  his  entry,     (p.  235.) 

MINE  OWNEB,  When  Guilty  of  Want  of  ]>ne  Care  for  His  Em- 
^loy^. — ^If  a  mine  owner,  by  making  a  thorough  examination,  would 
lisve  discovered  and  might  have  averted  a  danger  from  which  an  em- 
ploy^  was  subsequently  injured,  there  is  a  failure  to  discharge  a  duty 
which  rests  on  the  owner  of  a  mine  to  use  reasonable  care  and  dili- 
gence to  ascertain  that  the  employ^  is  provided  with  a  safe  place  in 
wliich  to  work.     (p.  235.) 

MININa  EMPLOYE,  Dnty  of,  for  His  Own  Safety.— While  a 
miner  is  bound  to  take  notice  of  defects  which  are  patent,  he  is  not 
required  to  make  an  examination  for  hidden  defects,  and  may  act 
on  the  presumption  that  the  mine  owners  have  used  reasonable  care» 
(p.  235.) 

MINE  OWNEBS,  Dnty  of,  to  Provide  Safe  Place  for  Work 
Notwithstanding  Changing  Conditions. — ^The  rule  which  requires  the 
master  to  furnish  a  safe  place  to  work  applies,  although  the  servant 
is  employed  in  constantly  producing  changes  and  temporary  condi- 
tions, as  in  mining,  for  the  time  being  more  or  less  dangerous,  if  the 
servant  has  no  part  in  producing  the  condition  which  leads  to  his 
injury,     (p.  236.) 

MASTEB  AND  SEBVANT — ^Fellow-servant,  Question  of,  When 
for  the  Jnry. — Whether  a  miner  working  in  an  entry  and  the  machine 
runners  and  shooters  working  in  a  eroae-cut  were  fellow-servants  is  a 
question  for  the  jury,  where  the  miner  did  not  work  in  the  cross-cut 
at  any  time.     (p.  236.) 

Action  by  an  employ^  of  a  coal  mine  against  the  owners 
thereof  for  injuries  received  by  the  plaintiff  while  working 
in  the  mine.  Two  parallel  entries  in  the  mine,  known  as  the 
fifth  and  sixth,  were  being  run  toward  the  west,  the  fifth  be- 
ing extended  farther  than  the  sixth.  A  cross-cut,  about  nine* 
teen  feet  wide,  was  being  run  from  the  fifth  toward  the  sixth 
entry,  each  entry  being  about  twenty-four  feet  in  width.    In 

(233) 
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driving  the  cross-cut  through  the  west  entry  the  intersection 
went  through  the  south  rib  of  the  west  entry,  leaving  a  hole 
or  opening  from  the  cross-cut  into  the  entry.  The  plaintiff 
-charged  that  the  defendant  ** carelessly  and  negligently  di- 
rected, allowed  and  permitted  said  cross-cut  to  be  developed 
in  advance  of  and  so  close  to  the  rib  and  face  of  said  sixth 
west  entry  as  to  loose,  crack  and  weaken  the  rib  and  face 
of  such  west  entry  at  a  point  where  the  plaintiff  was  at  work,'* 
and  that  in  consequence  thereof  he  was  injured,  and  that  the 
defendant  had  notice  of  this  condition,  or  by  the  exercise  of 
due  care  and  caution  might  have  known  of  it,  and  that  the 
plaintiff  exercised  due  care  for  his  safety  and  did  not  know  of 
the  dangerous  condition.  The  defendant  contended  that  the 
development  in  the  cross-cut  did  not  extend  beyond  the  south 
rib  of  the  sixth  entry,  and  that  the  face  of  the  coal  in  the 
cross-cut,  when  finished,  was  straight  in  line  with  such  south 
rib. 

The  plaintiff  testified  that  on  the  morning  of  November  4, 
1905,  he  went  to  his  place  of  work,  and  both  he  and  his 
^* buddy"  examined  the  coal  in  the  face  of  the  entry,  and, 
sounding  it  with  a  pick,  concluded  it  was  safe,  and  went  to 
work.  About  10  o'clock  of  the  same  day,  his  right  foot  was 
injured  by  the  falling  of  coal  from  the  face  of  the  sixth 
entry.  The  defendant's  mine  manager  testified  that  he  was 
in  the  cross-cut  of  the  sixth  entry  on  the  same  morning  be- 
fore plaintiff's  arrival  at  work,  and  examined  the  coal  and 
that  it  looked  solid  and  safe  to  him.  Verdict  and  judgment 
in  favor  of  the  plaintiff.  A  motion  by  the  defendant  for 
a  new  trial  was  overruled,  and  an  appeal  prosecuted  to  the 
appellate  court,  which  affirmed  the  judgment. 

Schaefer,  Farmer  &  Kruger,  for  the  appellant 

Webb  &  Webb,  for  the  appellee. 

^  VICKERS,  J.  It  is  admitted  that  appellee  was  injured 
by  a  fall  of  coal  at  the  time  and  place  alleged  in  the  declara- 
tion. He  bases  his  right  of  recovery  upon  the  theory  that 
his  injuries  are  directly  attributable  to  the  carelessness  and 
negligence  of  appellant  in  failing  to  exercise  reasonable  care 
and  caution  to  provide  him  with  a  reasonably  safe  place  in 
which  to  work,  by  allowing  the  cross-cut  to  be  developed  in 
advance  of  and  so  close  to  the  rib  and  face  of  the  sixth 
west  entry  as  to  loosen,  craok  and  weaken  the  rib  and 
of  the  entry  at  the  point  where  he  waa  at  work. 
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At  the  close  of  appellee's  evidence,  and  again  at  the  close 
of  all  the  evidence,  appellant  asked  the  court  to  instruct  the 
jury  to  return  a  verdict  of  not  guilty.  This  the  court  re- 
fused to  do,  and  it  is  contended  that  such  refusal  was  error, 
because  the  evidence,  with  all  the  lej^itimate  and  natural  in- 
ferences which  may  be  drawn  therefrom,  was  insuflBcient  to 
sustain  the  verdict  for  appellee. 

It  is  first  insisted  that  **the  appellee  assumed  the  risk  of 
the  injury  from  the  negligence  charged  in  the  declaration." 
The  evidence  shows  that  appellee,  on  the  day  of  the  injury, 
examined  the  coal  in  the  face  of  the  sixth  west  entry  before 
beginning  work  and  that  it  appeared  to  be  solid  and  safe. .  The 
appellant's  mine  manager  says  that  he  examined  the  face  of 
the  sixth  west  entry  on  the  same  morning,  before  appellee 
arrived,  and  that  it  was  safe.  K,  upon  examination  by  two 
experienced  miners,  the  ribs  and  face  of  the  entry  where  ap- 
pellee worked  presented  the  appearance  of  safety,  the  jury 
were  justified  in  finding  that  appellee  did  not  assume  the  risk 
and  that  he  had  exercised  due  care  and  caution  for  his  own 
safety.  When  he  examined  the  coal  in  the  face  of  the  entry 
where  he  was  to  work  and  found  **  it  apparontly  safe,  he  had 
the  right  to  assume  that  appellant  had  discharged  its  duty 
toward  him  in  reference  to  any  dangers  that  might  arise  from 
the  proximity  of  the  cross-cut  to  his  entry.  Appellant's  mine 
manager  had  been  in  the  cross-cut  on  the  morning  of  the 
injury,  but  he  admits  that  he  did  not  sound  the  face  of  the 
coal  in  the  cross-cut,  and  determined  from  its  appearance 
alone  that  it  was  solid.  If  he  had  made  a  thorough  examina- 
tion of  the  face  the  danger  might  have  been  discovered  by 
him  and  the  injury  averted.  The  failure  to  do  so  was  a  fail- 
ure to  discharge  the  duty  which  rested  upon  appellant  to 
use  reasonable  care  and  diligence  to  ascertain  that  appellee 
was  being  provided  with  a  safe  place  in  which  to  work. 
While  appellee  was  bound  to  take  notice  of  defects  which  were 
patent,  he  was  not  required  .to  make  an  examination  for  hid- 
den defects,  and  he  might  properly  act  upon  the  presumption 
that  appellant  had  used  reasonable  care  in  developing  the 
cross-cut  and  that  it  had  examined  it  for  danger  before  per- 
mitting him  to  go  to  work :  Hines  Lumber  Co.  v.  Ligas,  172 
m.  315,  64  Am.  St.  Rep.  38,  50  N.  E.  225 ;  Leonard  v.  Kin- 
nare,  174  lU.  532,  51  N.  E.  688 ;  City  of  La  Salle  v.  Kostka, 
190  HI.  130,  60  N.  E.  72 ;  Himrod  Coal  Co.  v.  Clark,  197 
HL  514,  64  N.  E.  282.    The  rule  that  the  servant  assumes  the 
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ordinary  risks  incident  to  the  work  or  business  in  which  he 
is  engaged  presupposes  that  the  master  has  performed  the 
duties  of  care,  caution  and  vigilance  which  the  law  places 
upon  him:  Western  Stone  Co.  v.  Muscial,  196  111.  382,  89 
Am.  St.  Rep.  325,  64  N.  B.  664. 

It  is  insisted  that  the  rule  which  requires  the  master  to 
furnish  a  safe  place  to  work  does  not  apply  in  the  case  at 
bar,  for  the  reason  that  this  rule  cannot  be  invoked  in  that 
class  of  cases  in  which  the  servant  is  employed  in  constantly 
producing  changes  and  temporary  conditions  for  the  time 
being  more  or  less  hazardous.  To  this  we  cannot  assent. 
This  rule  does  not  apply  here,  for  the  reason  that  appellee 
had  no  part  in  producing  the  condition  which  led  to  his 
injury.  He  watched  the  condition  of  the  face  of  the  entry 
where  he  was  employed.  The  dangerous  condition  was  **  de- 
veloped in  another  locality  by  the  development  of  the  cross- 
cut. He  had  not  worked  upon  the  face  of  the  entry  between 
the  time  he  examined  it  in  the  morning  and  the  occurrence 
of  the  injury.  He  had  produced  no  change  in  that  regard. 
He  was  occupied  in  loading  coal  that  had  been  cut  out  by  the 
machine. 

Appellant  urges  that  the  negligence  charged  in  the  declara- 
tion in  this  case  is  not  shown  by  the  proof  to  have  been 
the  proximate  cause  of  appellee's  injury.  The  substance  of 
the  charge  referred  to  in  the  declaration  is,  that  the  condi- 
tion which^  led  to  the  injury  was  produced  by  the  develop- 
ment of  the  cross-cut  in  advance  of  the  sixth  west  entry  and 
by  the  shooting  of  coal  at  that  point,  whereby  the  face  of 
the  entry  was  weakened  so  that  it  fell  and  produced  the  in- 
jury. We  have  examined  the  evidence,  in  the  record  with 
reference  to  this  point,  and  we  are  unable  to  agree  with  ap- 
pellant that  there  was  no  evidence  which  fairly  tends  to  sup- 
port the  declaration. 

Appellant  contends  that  appellee  and  the  machine  runners 
and  shooters  working  in  the  sixth  west  entry  and  the  cross- 
cut were  fellow-servants.  This  statement  is  not  in  accord 
with  the  facts.  The  evidence  is  that  appellee  did  not  work 
in  the  cross-cut  at  any  time.  The  only  theory  on  which  ap- 
pellant can  invoke  the  fellow-servant  n  le  is,  that  appellee, 
working  in  the  sixth  west  entry,  and  the  machine  runners 
and  shooters  working  in  the  cross-cut  were  fellow-servants. 
Under  the  evidence  in  this  case  the  question  of  fellow-ser- 
vants is  one  of  fact  to  be  determined  by  the  jury.    There- 
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fore  the  judgment  of  the  trial  court,  and  its  affirmance  by 
the  appellate  court,  are  conclusiye  upon  us  on  this  point. 

We  find  no  error  in  the  record  and  the  judgment  of  the 
appellate  court  is  affirmed. 


The  Duty  of  Mine  Owners  to  Prevent  Injury  to  Their  Employes  is 
the  subject  of  a  note  to  Wellston  Coal  Co.  y.  Smith,  87  Am.  St.  Bep. 
557. 

The  Doctrine  of  Assumption  of  SisJcs  in  the  law  of  master  and  ser- 
vant is  discussed  at  length  in  the  notes  to  Houston  etc.  By.  Co.  v.  De 
Walt,  97  Am.  St.  Bep.  886;  Brazil  Block  Coal  Co.  y.  Gibson,  98  Am. 
St  Bep.  314. 


WINN  V.  BLACKMAN. 

[229  lU.  198,  82  N.  E.  £15.] 

BIiECTION&-r-Tamperlng  witli  BaUota,  When  not  Presnmed. — 
Although  it  appears  that  a  number  of  tickets  were  counted  as  straight 
for  a  particular  party  by  the  officers  of  an  election,  and  no  one 
aotieed  a  cross  on  any  of  them  indicating  a  vote  for  a  candidate  of 
another  party,  yet  if  it  appears,  on  a  recount,  that  such  ballots  did 
not  have  a  cross  on  them  indicating  a  vote  for  such  candidate,  it  will 
not  be  presumed  that  they  have  been  tampered  with  in  the  mean- 
time, and  he  should  be  given  the  benefit  of  them.     (p.  242.) 

ZCLECnONS— Distinguishing  Marks  on  Ballots,  What  are  not — 
The  faet  that  a  cross  is  so  marked  that,  upon  examination  of  the 
back  of  a  ballot,  the  marking  can  be  traced  does  not  establish  the  ez- 
btence  of  a  distinguishing  mark  on  account  of  which  the  ballot  can 
be  rejected,  there  being  no  evidence  tending  to  show  how  or  for  what 
purpose  the  marking  was  made.     (p.  244.) 

ELECTIONS — ^Indorsing  Initials  of  a  Judge  upon  the  BaUots. — 
The  provision  of  statute  requiring  the  indors'^inent  of  the  initials  of 
one  of  the  judges  on  ballots  la  mandatory,  and  without  it  the  ballot 
cannot  be  counted,     (p.  245.) 

ELECTIONS — ^BaUots,  Indorsing  of,  must  be  In  the  Judge's 
Own  Handwriting,  and  One  Judge  cannot  Indorse  for  Another. — 
Under  a  statute  providing  that  the  judge  of  election  who  hands  a 
ballot  to  a  voter  shall  indorse  his  initials  thereon,  and  that  no  ballot 
without  such  indorsement  shaU  be  allowed  to  be  deposited  in  the 
hallot-box,  one  judge  cannot  authorize  another  to  indorse  his  initials, 
*nd  if  such  indorsement,  though  so  authorized,  is  made  on  a  ballot, 
it  cannot  be  counted,     (p.  245.) 

ELECTIONS — ^BaUot^  When  not  so  Marked  that  It  cannot  be 
Conntedd — If  there  is  nothing  on  the  face  of  a  ballot  to  show  that  it 
has  ever  been  counted,  except  that  there  is  a  slight  roughing  of  the 
surface  inside  the  party  circle,  indicating  that  something  has  been 
erased  by  a  rubber,  the  ballot  should  be  rejected,     (p.  246.) 

ELECTIONS— Ballots  having  a  V-Shaped  Mark  Instead  of  a 
Cross. — ^If  in  the  square  of  a  ballot  opposite  the  name  of  a  candidate 
there  is  no  cross,  but  instead  a  marking  resembling  a  V  appears,  the 
ballot  should  be  rejected,     (p.  246.)       * 

ELECTIONS — Defective  Marking  in  the  Party  Circle. — Where 
the  marking  in  a  party  circle,  though  not  a  crobs,  may  be  designated 
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as  two  ero0se9,  yet  if  it  appears  to  liave  been  properly  made  bj  one 
who  is  very  nerrous,  the  ballot  should  be  counted  for  the  candidate 
of  the  party  in  whose  circle  the  marking  appears,     (p.  247.) 

ELECTIONS— Marks  Whicli  wlU  not  be  Held  to  be  ]>i8tln- 
gnishing. — ^If  a  ballot  is  properly  marked  in  the  party  circle  and  haa 
also  upon  it  other  marks  made  by  a  pencil,  forming  a  figure  not 
resembling  any  known  object  and  very  difficult  to  be  described,  it 
will  not  be  treated  as  a  distinguishing  mark,  requiring  the  rejection 
of  the  ballot     (p.  247.) 

ELECTION8.~A  Distinguishing  Mark  Frohlblted  by  the  Iaw^ 
is  such  a  mark  as  will  separate  and  distinguish  the  particular  ballot 
from  other  ballots  cast  at  the  election.  It  is  some  sort  of  mark  put 
upon  a  ballot  to  indicate  who  cast  it,  and  to  furnish  means  of  evad- 
ing the  law  as  to  secrecy,     (p.  248.) 

ELECTIONS— Distinguishing  Marks.— Whether  a  Oiyen  Mark 
upon  a  Ballot  Is  or  Is  not  a  Distinguishing  Mark  is  largely,  if  not 
wholly,  a  question  of  fact  to  be  determined  from  the  original  ballot 
itself,  and  where  that  ballot  is  certified  to  an  appellate  court,  it  has 
as  good  an  opportunity  to  determine  this  question  as  had  the  trial, 
court,     (p.  249.) 

ELECTIONS.— To  Warrant  tbe  Rejection  of  a  Ballot  Because 
of  a  Distinguishing  Mark,  the  court  should  be  able  to  say  that  such 
mark  was  placed  on  the  ballot  by  the  voter  for  the  purpose  of  dis- 
tinguishiog  it  from  the  others,     (p.  249.) 

ELECTIONS— Distinguishing  Marks,  Marks  Made  by  a  Voter,. 
When  are  not. — ^It  is  not  every  mark  or  blot  placed  upon  a  ballot  by  a 
voter  that  is  a  distinguishing  mark,  nor  should  the  ballot  be  re- 
jected because  there  is  upon  it  some  mark  which  the  court  believes 
would  enable  the  voter  who  cast  the  ballot  to  identify  it  as  the  one 
made  by  him.     (p.  249.) 

ELECTIONS— Distlngnlshlng  Mark.— A  Small  *'t"  near  the 
bottom  of  a  ballot  made  near  an  ink  blot  warrants  the  court  in  re- 
jecting the  ballot^  on  the  ground  that  such  letter  may  have  been 
intended  as  a  distinguishing  mark.     (p.  251.) 

ELECTIONS— Distinguishing  Mark— Writing  the  Name  of  a. 
Candidate  Already  Printed  on  a  Ballot. — ^Where  a  ballot  having  the 
candidates  of  three  parties  appears  with  a  cross  in  a  party  circle  and 
a  cross'  in  the  squares  opposite  the  name  of  each  of  the  candidates  of 
that  party,  and  with  the  name  of  one  of  such  candidates  erased  by 
drawing  several  lines  through  it,  and  in  its  place  the  name  is  written 
of  a  candidate  whose  name  appears  among  the  candidates  of  another 
party,  there  is  nothing  amounting  to  a  distinguishing  mark  or  other- 
wise unlawful  on  this  ballot,  and  it  should  be  counted  for  the  person 
whose  name  appears  to  be  so  written,     (p.  252.) 

BALLOTS — Distinguishing  Marks — ^Writing  of  Names  on  a 
Ballot. — The  writing  of  a  name  on  a  ballot,  not  directly  in  connection 
with  any  office,  does  not  constitute  a  distinguishing  mark,  when,  f  rooL 
attending  circumstances,  it  is  probable  that  the  object  of  the  voter 
was  to  vote  for  the  person  named  for  an  office  respecting  which  ono 
of  the  parties  had  no  name  printed  on  the  ballot,     (p.  253.) 

ELECTION— Distinguishing  Biarks. — ^The  fact  that  three  small 
strokes  of  a  pencil  appear  near  the  margin  of  a  ballot  does  not  re- 
quire that  it  be  excluded  as  containing  a  distinguishing  mark.  (p. 
253.) 

ELECTIONS. — ^The  Marking  of  Two  or  More  Party  Tickets  in 
tbe  Circle  nullifies  the  ballot*  only  so  far  as  both  tickets  bear  names 
of  candidates  for  the  same  office,     (p.  254.) 

ELECTIONS — ^Mutilated  Ballots,  When  Properly  Rejected. — 
A  ballot  mutilated  by  being  cut  across  one  end,  taking  off  a  part  of 
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the  names  of  all  the  candidates  for  that  office  of  one  party  with  a 
tingle  exception,  and  also  the  circle  opposite  the  name  of  that  party 
and  all  squares  opposite  to  names  of  its  candidates,  and  having  a  cross 
in  the  circle  of  the  other  party,  and  a  cross  near  the  name  of  certain 
candidates,  neither  cross  appearing  within  the  square,  is  properly  re- 
jected,    (p.  254.) 

EIiECTIONS— Index  Hand  Pointing  to  a  Kame. — ^If  a  ballot 
is  marked  in  a  party  square,  but  has  also  a  cross  in  the  square  op- 
posite the  name  of  a  candidate  of  the  other  party,  and  below  an  in- 
dex hand  pointing  to  such  name,  the  object  of  the  voter  is  apparently 
to  call  the  attention  of  the  election  officers  to  his  vote  for  auch  can- 
didate, and  not  to  use  a  distinguishing  mark,  and  the  ballot  should 
be  counted,     (p.  254.) 

ElaECTIONS — ^DlBtingnlslilng  ICarks. — The  fact  that  a  mark- 
ing In  a  party  circle  is  by  three  straight  lines  crossing  in  the  middle 
and  forming  a  six-pointed  star  does  not  require  the  ballot  to  be  re- 
jected as  bearing  a  distinguished  mark.     (p.  255.) 

ELECTIONS.— Ballots  Picked  Up  Off  a  Floor  after  the  voting 
was  over  and  marked  "void"  are  properly  excluded,     (p.  255.) 

EIiECTIONS. — ^A  Ballot  Which  does  not  Bear  the  Initials  of 
Any  of  the  Judges  on  its  back  is  properly  rejected,     (p.  255.) 

ELECTIONS. — ^A  Ballot  on  Which  the  Whole  Face  of  Several 
Scares  is  blackened  by  a  lead  pencil,  but  which  has  no  cross  in  any 
of  its  circle  or  squares,  is  properly  rejected,     (pp.  255,  256.) 

J.  £.  Dyas  and  F.  K.  Dunn,  for  the  appellant 

H.  S.  Tanner,  Frank  T.  O'Hair,  James  E.  Lauher  and 
Stewart  W.  Kincaid,  for  the  appellee. 

»>*  VICKERS,  J.  At  the  election  in  November,  1906, 
Howard  M.  Winn  was  the  Republican  and  John  I.  Blackman 
was  the  Democratic  candidate  for  sheriff  in  Edgar  county. 
By  the  oflScial  canvass  of  the  votes  Winn  received  three 
thousand  four  hundred  and  forty-eight  votes  and  Blackman 
three  thousand  four  hundred  and  twenty-two.  Blackman 
filed  a  petition  to  contest  the  election,  alleging  errors  in  the 
count  of  the  votes  in  the  various  precincts  of  the  county. 
Winn  answered  the  petition  and  denied  the  alleged  errors, 
charged  counter-errors,  and  alleged  that  in  the  second  pre- 
cinct of  Young  America  township  the  ballots  had  been  fraud- 
ulently changed  so  as  to  show  a  greater  number  of  votes  for 
Blackman  and  a  less  number  for  Winn  than  were  cast  for 
them,  respectively,  and  counted  by  the  judges.  On  the  trial 
of  the  contest  in  the  county  court  of  Edgar  county  the  court 
found  that  Blackman  had  received  three  thousand  four  hun- 
dred and  twenty-one  votes  and  that  Winn  had  received  three 
thousand  three  hundred  and  ninety^ix  votes  and  declared 
Blackman  duly  elected,  and  rendered  judgment  against  Winn 
for  costSy  from  which  he  has  prosecuted  this  appeal. 
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On  the  hearing  the  ballots  were  all  produced  and  recounted, 
and  there  were  three  thousand  three  hundred  and  forty-eight 
votes  counted  for  appellant  and  three  thousand  three  hun- 
dred and  forty-six  for  appellee  without  objection.  Included 
in  appellee's  three  thousand  three  hundred  and  forty-six  votes 
are  eight  votes  from  the  second  precinct  of  Young  America 
township  which  appellant  charges  were  *^^  changed  after  the 
ballots  had  been  cast,  so  as  to  increase  the  vote  of  appellee  eight 
votes  and  decrease  the  vote  of  appellant  eight  votes.  There 
were  one  hundred  and  seventy-four  ballots  that  were  objected 
to  by  one  or  the  other  of  the  parties.  Of  these  one  hundred 
and  seventy-four  ballots  the  court  counted  forty-eight  for 
appellant  and  seventy-five  for  appellee,  making  the  total 
vote,  as  finally  determined  by  the  court,  three  thousand  three 
hundred  and  ninety-six  for  appellant  and  three  thousand 
four  hundred  and  twenty-one  for  appellee.  The  remaining 
fifty-one  ballots  of  the  one  hundred  and  seventy-four  that 
were  objected  to,  the  court  held  illegal  and  refused  to  count 
them  for  either  party.  The  errors  and  cross-errors  assigned 
bring  up  for  review  the  rulings  of  the  court  on  substantially 
all  of  these  various  ballots. 

Appellant  insists  that  the  evidence  shows  that  eight  bal- 
lots counted  by  the  court  for  appellee  were  shown  to  have 
been  tampered  with  and  marked  for  the  appellee  when  they 
should  have  been  counted  for  appellant.  These  ballots  were 
marked  in  the  Republican  circle  and  were  straight  Republi- 
can ballots  except  that  a  distinct  cross  appears  on  each  of 
them  opposite  the  name  of  appellee.  There  is  nothing  on  the 
face  of  any  of  these  ballots  that  tends  to  discredit  them  or  to 
raise  a  suspicion  that  they  were  not  in  the  same  condition 
when  opened  in  court  that  they  were  in  when  they  left  the 
hands  of  the  voters.  The  evidence  upon  which  appellant 
relies  to  prove  that  these  eight  ballots  had  been  changed 
after  they  were  voted  is  the  testimony  of  the  three  election 
judges  in  the  township  where  they  were  cast  and  the  Repub- 
lican and  Prohibition  challengers  who  were  present,  together 
with  the  fact  that  the  returns  from  that  precinct  showed  that 
these  eight  ballots  had  been  counted  by  the  election  judges 
for  appellant.  There  were  one  hundred  and  ninety-five  votes 
cast  in  the  second  precinct  in  the  town  of  Young  America,  of 
which,  by  the  returns  of  the  election  judges,  the  appellant  re- 
ceived eighty-five  and  appellee  ninety-four.  The  remainder  of 
the  voters  either  cast  their  ballots  for  the  Prohibition  candidate 
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or  did  not  vote  for  sheriff.  On  the  final  count  by  the  county 
court  appellant's  vote  was  reduced  to  seventy-seven  and  ap- 
pellee's was  increased  to  one  hundred  and  two. 

*^**  The  testimony  of  the  witnesses  upon  which  the  appel- 
lant relies  shows  that  when  the  judges  were  ready  to  commence 
the  canvass  of  the  votes  the  ballots  were  first  taken  out  of 
the  ballot-box,  unfolded  and  examined,  and  the  straight  Re- 
publican ballots  were  placed  in  one  pile  on  the  table,  the 
straight  Democratic  ballots  in  another,  the  straight  Prohibi- 
tion ballots  in  a  third,  and  the  mixed  or  scratched  ballots 
were  placed  in  a  fourth  pile.    One  of  the  judges,  Mr.  Stone, 
drew  the  ballots  from  the  ballot-box  and  passed  them  to  Mr. 
Bren,  another  of  the  judges,  who  unfolded  them  and  deter- 
mined which  of  the  piles  they  belonged  to,  and  placed  them 
accordingly.    After  the   ballots  were   all  drawn  from  the 
ballot-box  and  classified,    as  above   stated,  they   were   then 
counted  three  times,  in  order  to  determine  whether  the  num- 
ber of  ballots  corresponded  with  the  number  of  names  on 
the  tally  sheet.    The  eight  votes  in  question  were  placed  in 
the  pile  of  straight  Republican  ballots.    After  the  ballots  had 
all  been  canvassed  they  were  then  strung  on  a  wire,  the  Re- 
publican ballots  first,  Democratic  second,  Prohibition  next 
and  then  the  mixed  or  scratched  ballots,  the  ballots  going 
on  face  down.    The  ends  of  the  wire  were  then  brought  to- 
gether and  fastened  and  the  ballots  placed  in  a  sack  and 
sealed  up  and  put  in  charge  of  one  of  the  judges  of  the  elec- 
tion.    It  is  not  contended  that  the  sack  had  been  opened  or 
the  ballots  disturbed  in  any  way  after  they  were  sealed  up 
by  the  judges  on  the  night  of  the  election.    When   the  sack 
was   opened  in   court   the  ballots  were  taken  off  in  the  re- 
verse order  from  which  they  were  placed  on  the  wire,  the 
Republican  ballots  coming  off  first,  the  Democratic  ballots 
second,  the  Prohibition  next  and  the  mixed  ballots  last.    The 
ballots  came  off  face  upward.    This  is  accounted  for  by  the 
fact  that  the  ballots  were  taken  off  of  the  opposite  end  of  the 
wire  from  where  they  were  put  on.    Upon  an  examination 
of  the  so-called  straight  Republican  ballots  the  eight  ballots 
in  question  were  found  plainly  marked  in  the  Republican 
circle  and  a  plain,  distinct  cross  opposite  appellee's  *^  name 
on  the  Democratic  ticket.    These  eight  ballots  were  not  found 
in  a  group,  but  were  scattered  promiscuously  through  the 
Bepublican  straight  ballots. 
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Appellant's  contention  is,  that  if  these  ballots  had  been 
marked  for  appellee  at  the  time  the  canvass  was  made,  the 
persons  present  making  the  canvass  would  necessarily  have 
discovered  it,  and  the  fact  that  they  did  not  see  a  cross  oppo- 
site the  name  of  appellee  in  any  of  these  ballots  is  sufficient 
to  warrant  the  court  in  finding  that  the  ballots  were  not  so 
marked  at  the  time  the  canvass  was  made.  It  must  be  ad- 
mitted that  it  was  very  extraordinary  that  these  judges  and 
the  two  challengers  would  overlook  this  number  of  scratched 
ballots.  Such  a  mistake  could  not  happen  except  through  the 
gross  carelessness  and  inattention  of  these  election  officers. 
A  glance  at  the  baUots  is  all  that  is  necessary  to  see  a  cross 
opposite  appellee's  name,  and  still  there  is  not  a  particle  of 
evidence  that  anyone  had  any  opportunity  to  falsify  these 
ballots  unless  it  was  some  one  of  the  persons  who  were  in  the 
room  during  the  time  the  canvass  was  being  made.  There  is 
some  evidence  that  other  persons  than  the  challengers  and 
the  election  officers  were  in  the  room  occasionally  when  the 
canvass  was  being  made  (persons  who  were  admitted  to  make 
inquiry  as  to  the  result),  but  it  is  not  pretended  that  any  of 
these  persons  handled  any  of  the  ballots  or  had  any  oppor- 
tunity to  do  so.  If  the  ballots  were  fraudulently  tampered 
with,  it  must  have  occurred  during  the  canvass  and  in  the 
presence  of  the  election  judges.  It  is  not  to  be  presumed  that 
any  of  the  election  officials  would  be  guilty  of  committing  a 
criminal  offense  by  tampering  with  these  ballots,  nor  can  it 
be  supposed  that  they  would  be  so  utterly  indifferent  to  the 
discharge  of  their  duties  as  to  permit  any  unauthorized  per- 
son to  handle  the  ballots,  whereby  an  opportunity  would  be 
afforded  to  perpetrate  such  a  fraud.  The  most  charitable 
view,  and  to  our  minds  the  most  reasonable,  is,  that  the  elec- 
tion officials  overlooked  these  ballots,  and  when  they  saw  the 
cross  in  the  *^^  Republican  circle  they  did  not  make  an  ex- 
amination further,  but  concluded  that  the  ballots  were 
straight  Republican  ballots  and  classified  them  accordingly. 
We  more  readily  come  to  this  conclusion  when  we  consider 
that  in  the  counting  of  the  ballots  that  occurred  after  they 
had  been  separated  into  piles  the  ballots  were  not  handled, 
but  they  were  counted  by  turning  up  the  comers  of  the  bal- 
lots as  one  would  count  the  leaves  in  a  book.  Mr.  Bren  tes- 
tifies that  while  he  did  not  see  any  cross  opposite  the  name 
of  appellee  on  these  ballots,  yet  he  says  that  such  crossea 
might  have  been  there  and  he  overlooked  them.    Bren  is  the* 
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election  judge  who  unfolded  the  ballots  and  determined  which 
elasB  they  belonged  to.  The  other  witnesses  did  not  examine 
them  as  much  as  Bren  did.  In  our  opinion  the  county  court 
properly  counted  these  eight  ballots  for  appellee. 

Appellant  next  insists  that  the  court  erred  in  rejecting 
twenty-three  ballots  (being  exhibits  11  to  33)  in  the  second 
precinct  of  Embarrass  township.  These  ballots  were  all  very 
similar  and  were  all  straight  Republican  ballots,  and  they 
were  aU  rejected  for  the  same  reason  — ^that  they  had  distin- 
guishing marks  on  them.  These  twenty-three  ballots  were  each 
marked  with  a  proper  cross  in  the  Republican  circle  and  by  a 
<*ro8s  opposite  the  name  of  each  candidate  for  a  county  office 
on  the  Republican  ballot.  There  were  no  other  marks  of  any 
kind  or  character  upon  any  of  these  ballots,  except  in  bal- 
lots 17  and  29  a  cross  was  placed  opposite  each  of  the  can- 
didates for  the  General  Assembly,  and  in  ballot  24  a  cross 
was  placed  in  the  square  opposite  the  name  of  Charles  A. 
Allen,  candidate  for  representative.  In  all  other  respects 
these  ballots  are  regular  and  free  from  any  marks  or  blem- 
ishes. The  ballots,  when  examined  from  the  back,  show  a 
trace  of  the  pencil  mark — that  is,  there  is  a  slightly  raised 
or  embossed  appearance  on  the  back  of  the  ballots,  indicat- 
ing that  the  marking  had  been  done  with  a  somewhat  heavier 
hand  than  was  necessary  or  that  a  hard  lead  pencil  had  been 
used,  so  as  to  make  the  imprint  of  the  marking  visible  from 
^^  the  back.  Appellee  contends  that  marking  a  ballot  in  this 
way  is  a  distinguishing  mark,  and  the  county  court  sus- 
tained that  view.  To  this  we  cannot  assent.  Upon  an  ex- 
amination of  a  large  number  of  other  ballots,  we  find  that 
it  is  possible  to  locate  the  cross  from  the  imprint  of  the 
pencil  on  the  back  of  the  ballots.  In  fact,  there  are  many 
ballots  in  the  record  on  which  one  can  locate  the  marking 
by  simply  rubbing  the  fingers  over  the  surface  of  the  back 
of  the  ballot,  without  looking  at  it  at  all.  The  paper  upon 
which  the  ballots  are  printed  is  a  white,  soft,  cheap  book 
paper,  and  by  placing  a  sheet  of  blotting  paper  under  the 
ballot  an  ordinary  stroke  of  a  lead  pencil  will  be  plainly 
traceable  on  the  back.  It  is  true  that  it  was  not  necessary 
that  the  voter  should  mark  both  the  circle  and  the  squares 
in  order  to  vote  a  particular  ticket,  but  it  is  well  known  that 
many  voters  do  so  mark  their  tickets.  It  is  not  shown  or 
claimed  that  the  persons  who  voted  these  tickets  did  not  in- 
tend to  vote  them  exactly  as  they  were  marked,  and  there 
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is  no  evidence  that  these  ballots  were  marked  in  this  particu- 
lar manner  in  order  to  distinguish  them  from  other  ballots. 

Appellee  contends  that  because  twenty-three  of  these  bal- 
lots were  voted  in  the  same  precinct,  marked  in  substantially 
the  same  way,  it  is  evidence  that  there  was  some  one  on  the 
outside  interested  for  appellant  who  was  buying  these  votes 
and  some  one  on  the  inside  watching  for  the  appearance  of  the 
crosses  on  the  back  of  the  ticket,  and  that  in  some  way  in- 
formation would  be  conveyed  to  the  purchaser  on  the  out- 
side that  the  ballot  had  been  delivered  according  to  contract, 
so  that  the  voter  could  receive  the  consideration  that  was 
agreed  to  be  paid.  The  most  serious  objection  to  appellee's 
contention  on  this  point  is,  that  there  is  no  evidence  in  this 
record  to  support  it.  We  are  of  the  opinion  that  it  would 
be  a  very  dangerous  rule  to  hold  that  a  ballot  is  to  be  re- 
jected and  the  voter  deprived  of  his  constitutional  right  to 
vote,  if,  upon  an  examination  of  the  back  of  the  ballot,  the 
mailing  of  the  ballot  can  be  traced.  If  such  rule  were 
^^"^  applied  in  this  case  it  would  deprive  appellant  of  twenty- 
three  votes  and  appellee  would  lose  as  many  for  the  same 
reason,  and  perhaps  more.  In  fact,  our  attention  is  called 
to  sixty-five  ballots  which  were  counted  for  appellee,  the 
markings  of  which  are  discernible  from  the  back  of  the  bal- 
lot. While  it  is  true  a  distinguishing  mark  which  will  jus- 
tify the  rejection  of  a  ballot  may  appear  upon  the  back  as 
well  as  upon  the  face  of  the  ballot,  still  the  mere  fact  that  the 
imprint  of  the  pencil  with  which  the  voter  marks  the  face  of 
his  ballot  may  be  discernible  upon  examination  of  the  back 
of  the  ballot,  and  which  occurs  through  mere  inadvertence 
and  without  the  knowledge  of  the  voter,  cannot  be  held  to  be 
such  distinguishing  mark.  There  is  no  contention  that  these 
twenty-three  Republican  ballots  were  cast  by  Democrats  or 
that  there  was  any  corresponding  decrease  from  the  normal 
Democratic  vote  in  this  precinct. 

The  court  erred  in  rejecting  the  twenty-three  ballots  for 
appellant  in  the  second  precinct  of  Embarrass  township,  and 
they  should  be  counted  for  appellant. 

It  is  next  urged  by  appellant  that  the  court  erred  in  re- 
fusing to  count  five  ballots  for  appellant  (being  exhibits  166 
to  170,  inclusive)  cast  in  the  first  precinct  of  Young  Amer- 
ica. The  objection  that  appellee  makes  to  these  five  ballots 
is,  that  they  did  not  have  the  initials  of  one  of  the  judges 
indorsed  on  the  back  thereof  by  the  same  judge  whose  in- 
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itials  appeared  thereon.  The  judges  of  this  township  were 
T.  J.  Coffman,  S.  S.  Gough  and  William  Turley.  The  evi- 
dence shows  that  when  the  polls  were  opened  it  was  agreed 
among  the  judges  that  Coffman  should  indorse  his  initials 
on  the  ballots,  that  Turley  should  take  them  from  the  voters 
and  place  them  in  the  ballot-box  and  that  Gough  should  at- 
tend to  the  register.  This  method  was  followed.  When 
Coffman  went  to  dinner  some  question  was  made  as  to 
whether  he  had  signed  up  enough  ballots  for  use  in  his  ab- 
sence. Before  he  went  to  his  dinner  Coffman  said  to  the 
other  judges,  ''If  you  need  any  more,  go  ahead  and  sign 
*^  them  yourselves.*'  One  of  the  other  judges,  in  the  ab- 
sence of  Coffman,  signed  Coffman 's  initials  "T.  J.  C."  on  the 
five  ballots  in  question  and  they  were  handed  out  to  voters 
and  were  voted.  The  county  court  sustained  the  objection  to 
these  ballots.  They  were  all  cast  for  appellant.  Section  22 
(paragraph  186)  of  the  Australian  ballot  law  (2  Starr  & 
Curtis*  Statutes,  p.  1688)  provides  that  "one  of  the  judges 
shall  give  the  voter  one,  and  only  one,  ballot,  on  the  back  of 
which  such  judge  shall  indorse  his  initials  in  such  manner 
that  they  may  be  seen  when  the  ballot  is  properly  folded"; 
and  section  26  of  the  same  chapter  provides,  that  **no  ballot 
without  the  ofScial  indorsement  shall  be  allowed  to  be  de- 
posited in  the  ballot-box  and  none  but  ballots  provided  in 
accordance  with  the  provisions  of  this  act  shall  be  counted." 
The  indorsement  of  the  initials  of  one  of  the  judges  under 
these  sections  of  the  statute  is  mandatory,  and  without  it 
the  vote  cannot  be  counted :  Kelly  v.  Adams,  183  111.  193,  55 
N.  E.  837;  CaldweU  v.  McElvain,  184  111.  552,  56  N.  E.  1012. 
The  statute  contemplates  that  the  judge  who  passes  the  bal- 
lot to  the  voter  should  indorse  his  initials  on  the  ballot  in  his 
own  handwriting:  Choisser  v.  York,  211  111.  56,  71  N.  E.  940. 
In  the  case  last  above  cited,  in  condemning  the  use  of  a  rubber 
stamp  for  indorsing  the  ballots,  this  court  said:  "The  stat- 
ute is,  not  only  that  the  initials  of  one  of  the  judges  shall 
be  placed  upon  the  ballot,  but  that  the  particular  judp^e 
who  hands  the  ballot  to  the  voter  shall  indorse  his  initials 
thereon.  Every  man's  handwriting  possesses  certain  peculi- 
arities which  tend  to  distinguish  it  from  every  other  hand- 
writing. By  writing  his  initials  upon  ballots  the  judge 
doing  so  should  be  able  to  distinguish  those  which  are  genu- 
ine, and  could  generally  do  so."  If  the  judge  who  passed 
out  these  five  ballots  had  indorsed  his    own    initials    upon 
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them  there  would  be  no  question  about  the  re^Iarity  of  the 
ballots,  but  the  statute  was  not  complied  with  by  his  in- 
dorsing the  initials  of  Coffman  thereon.  There  was  no  er- 
ror in  refusing  to  count  these  five  ballots  for  appellant. 

^^^  We  have  thus  far  disposed  of  twenty-eight  of  the  fifty- 
one  rejected  ballots,  leaving  twenty-three  yet  to  be  considered. 
Of  the  remaining  twenty-three  ballots  that  were  not  counted 
for  either  party  by  the  court,  appellee  insists  that  Nos.  95, 
103,  104,  110,  111,  118,  119,  121,  161  and  173  should  have 
been  counted  for  him,  while  appellants  insists  that  these  bal- 
lots were  properly  rejected  by  the  court,  and  that  Nos.  96,  97, 
101,  102,  106,  107,  164  and  172  should  have  been  counted  for 
appellant  and  that  Nos.  35,  94,  116,  117  and  120  should  not 
have  been  counted  for  appellee.  Appellee  objects  to  forty- 
three  other  ballots  that  were  counted  for  appellant  but  has 
not  insisted  upon  his  objections  in  his  brief,  and  for  that  rea- 
son these  objections  will  be  considered  as  waived.  We  will 
now  consider  appellant's  specific  objections  to  individual  bal- 
lots. 

Ballot  No.  96  is  a  blank  ballot.  There  is  nothing  on  the 
face  of  it  to  indicate  that  it  had  ever  been  voted,  except  there 
is  a  slight  roughing  of  the  surface  inside  the  Republican  cir- 
cle, indicating  that  something  might  have  been  erased  by  the 
use  of  a  rubber.  It  is  impossible  to  say  what  mark  or  si<^n 
may  have  been  erased  from  this  circle.  The  closest  investi- 
gation does  not  disclose  a  trace  of  a  cross.  The  court  properly 
rejected  No.  96. 

Ballot  No.  97  was  rejected  by  the  court  because  there  is 
no  cross  either  in  the  circle  or  opposite  the  name  of  ap- 
pellant. This  ruling  appellant  insists  is  erroneous.  The  bal- 
lot is  marked  with  a  cross  opposite  the  name  of  each  candi- 
date on  the  Republican  ticket  for  which  the  voter  intended 
to  vote  on  that  ticket.  Opposite  the  name  of  appellant,  in- 
side the  square,  is  a  pencil  mark  like  this  [^.     There  is  no 

point  inside  the  square  where  there  is  an  intersection  of  the 
lines  which  can  be  called  a  cross.  The  character  seems  to 
have  been  made  by  a  short  stroke  of  the  pencil,  followed 
by  another  short  stroke  at  right  angles  with  the  first.  There 
does  not  appear  to  have  been  any  attempt  on  the  part  of 
the  voter  to  make  a  cross,  and  this  ballot  was  properly  re- 
jected under  the  authority  of  Parker  v.  Orr,  158  IlL  609,  41 
N.  E.  1002,  30  L.  R.  A.  227, 
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**•  Ballot  No.  101  was  rejected  by  the  court  on  the  ground 
that  there  was  a  distinguishing  mark  upon  it.  This  ballot 
has  one  line  drawn  across  the  circle  of  the  Republican  ticket 
and  then  it  has  a  cross  in  each  of  the  squares  of  the  Repub- 
lican ticket.  It  is  this  pencil  line  drawn  across  the  circle 
which  led  the  court  to  reject  the  ballot.  In  this  we  think 
there  was  error.  Evidently  the  voter,  knowing  the  two  meth- 
ods by  which  he  could  vote  a  straight  Republican  ticket,  first 
concluded  to  make  a  cross  in  the  circle  and  drew  one  line, 
then  changed  his  mind  and  concluded  to  mark  each  of  the 
squares,  and  accordingly  put  a  cross  in  all  of  the  Republican 
squares  of  the  ticket,  thereby  voting  a  Republican  ticket  by 
that  method.  We  reach  this  conclusion  from  the  fact  that 
the  ballot  shows  an  intention  to  vote  a  straight  Republican 
ticket.  A  mark  of  this  character,  which  can  reasonably  be 
explained  consistently  with  the  honest  purpose  of  the  voter 
and  which  was  manifestly  made  through  mistake,  inadver- 
tence or  because  he  changed  his  mind  as  to  the  method  by 
which  he  intended  to  mark  his  ballot,  is  not  a  distinguishing 
mark,  within  the  meaning  of  the  law.  This  ballot,  in  our 
opinion,  should  have  been  counted  for  appellant. 

Ballot  102  was  rejected  by  the  court  for  the  alleged  reason 
that  it  also  had  distinguishing  marks  upon  it.     This  ballot 

was  marked  in  the  Republican  circle  in  this  way  ^.     There 

is  in  this  ballot  a  perfect  cross  in  the  Republican  circle,  and 
the  only  irregularity  is  in  the  semi-circle  which  connects 
three  points  of  the  cross  together.  This  was  evidently  simply 
a  little  flourish  of  the  pencil,  and  not  made  as  a  distinguish- 
ing mark.  We  think  this  ballot  should  have  been  counted 
for  the  appellant  under  the  authority  of  Parker  ▼.  Orr,  158 
111.  609,  41  N.  E.  1002,  30  L.  R.  A.  227. 

Appellant  insists  that  ballot  106,  which  was  rejected  by 
the  court,  should  have  been  counted  for  him.  The  only  mark 
upon  this  ballot  is  found  in  the  Republican  circle,  and  is 

like  this  J@^.     The  court  rejected  this  ballot,  either  because 

there  was  no  cross  in  the  circle  or  because  the  marking  ^**  in 
the  circle  was  a  distinguishing  mark.  There  are  two  crosses 
in  the  Republican  circle.  We  think  the  ballot  should  have 
been  counted.  The  character  found  in  the  Republican 
circle  indicates  to  our  minds  that  it  was  probably  put 
there  by  some  one  who  was  very  nervous — so  much  so  that 
it  was  with  great  difficulty  that  a  cross  was  made.  We  think 
that  the  marking  on  this  ballot  belongs  to  the  same  class  as 
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two  ballots  passed  on  in  Parker  v.  Orr,  158  111.  609,  41  N.  E. 
1002,  30  L.  E.  A.  227,  and  under  the  authority  of  that  case 
the  manifest  intention  of  the  voter  should  prevail  and  the 
ballot  be  counted  as  it  was  manifestly  intended  by  the  voter. 
This  ballot  should  be  counted  for  appellant. 

Ballot  107  was  rejected  by  the  court  because  in  the  opin- 
ion of  the  court  there  was  a  distinguishing  mark  uppn  it. 
This  ballot  is  properly  marked  in  the  Republican  circle  with 
a  cross.  On  the  lower  right-hand  comer,  on  the  face  of  the 
ballot,  there  is  a  light  pencil  line  almost  straight,  about  one 
inch  and  a  quarter  long;  the  line  then  turns  almost  at  right 
angle  and  runs  in  a  curve  about  one  inch;  there  is  then  a 
little  jog  or  fork  and  the  line  runs  back  toward  the  first 
stroke  almost  parallel  with  the  second  line,  forming  a  sort 
of  triangular  figure  that  does  not  resemble  anything  with 
which  we  are  acquainted.  The  lines  of  this  character  are 
very  lightly  and  somewhat  irregularly  drawn.  We  are  of 
the  opinion  that  this  mark  ought  not  to  be  held  as  a  dis- 
tinguishing mark.  It  is  true  that  it  is  possible  that  it  might 
have  been  placed  on  the  ballot  by  the  voter  for  the  purpose 
of  distinguishing  it  from  other  ballots,  yet  it  is  also  possible 
that  such  a  character  might  have  gotten  on  the  ballot  through 
inadvertence  or  mistake.  It  is  a  mark  that  is  very  difficult 
to  describe,  and  we  do  not  see  how  a  voter  could  with  any 
certainty  describe  such  mark  so  that  another  person  would 
be  able  with  certainty  to  identify  the  ballot.  The  distin- 
guishing mark  prohibited  by  the  law  is  such  a  mark  as  will 
separate  and  distinguish  the  particular  ballot  from  other 
ballots  cast  at  the  election.  It  is  some  sort  of  ^**  a  mark 
put  upon  the  ballot  to  indicate  who  cast  it,  and  to  furnish 
the  means  of  evading  the  law  as  to  secrecy:  Pierce  v.  People, 
197  111.  432,  64  N.  E,  372 ;  Rexroth  v.  Schein,  206  111.  80,  69 
N.  E.  420.  In  the  case  last  above  cited,  on  page  100,  this 
court  said:  ** Therefore,  not  every  mark  made  by  a  voter  on 
his  ballot  which  may  separate  and  distinguish  the  particular 
ballot  from  other  ballots  cast  at  the  election  will  necessarily 
result  in  the  declaration  that  the  ballot  is  invalid.  If  it  ap- 
pears from  the  face  of  the  ballot  that  such  marks  or  writings 
were  placed  thereon  as  the  result  of  an  honest  effort  on  the 
part  of  the  voter  to  indicate  his  choice  of  candidates  among 
those  to  be  voted  for  at  the  election,  and  that  the  voter  did 
not  thereby  intend  or  attempt  to  indicate  who  voted  the  bal- 
lot, the  ballot  should  not  be  rejected  as  to  candidates  for  whom 
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there  is  thereon  a  choice  expressed  in  compliance  with. the 
requirements  of  the  statute." 

Whether  a  given  mark  upon  a  ballot  is  or  is  not  a  dis- 
tinguishing mark,  within  the  meaning  of  the  Australian 
ballot  law,  is  largely,  if  not  wholly,  a  question  of  fact :  Kelso 
V.  Wright,  110  Iowa,  560,  81  N.  W.  805 ;  Perkins  v.  Bertrand, 
192  IlL  58,  85  Am.  St.  Rep.  315,  61  N.  E.  405.  This  question 
must  be  determined  from  an  inspection  of  the  original  ballot 
itself.  The  original  ballots  in  this  case  have  been  certified 
to  this  court  and  we  have  examined  them,  consequently  the 
trial  court  did  not  have  any  better  opportunity  for  determin- 
ing these  questions  than  is  afforded  this  court  by  an  inspec- 
tion of  the  original  ballots.  In  order  to  warrant  the  rejec- 
tion of  a  ballot  because  of  a  distinguishing  mark,  the  court 
should  be  able  to  say  that  such  mark  was  placed  there  by  the 
voter  for  the  purpose  of  distinguishing  his  ballot  from  others : 
3  Current  Law,  p.  1172;  Bexroth  v.  Schein,  206  111.  80,  69 
N.  B.  240.  It  is  not  every  mark  or  blot  that  may  be  placed 
on  the  ballot  by  the  voter  himself  that  is  a  distinguishing 
mark,  nor  should  a  ballot  be  rejected  because  there  appears 
upon  it  some  mark  which  the  court  believes  would  enable  the 
voter  who  cast  the  ballot  to  identify  it  as  the  ballot  voted 
by  hinL  The  Australian  ballot  *^*  law  does  not  contemplate 
that  the  voter  will  ever  see  his  ballot  again  after  it  is  depos- 
ited in  the  ballot-box.  By  carefully  studying  the  face  of  his 
ballot  the  voter  could  readily  recognize  the  ballot  he  had 
voted  by  the  manner  in  which  the  crosses  had  been  made, 
or  by  an  almost  inconceivable  number  of  things  which  might 
be  upon  the  ballot  or  be  placed  there  by  the  voter  without 
any  thought  that  he  was  marking  it  for  the  purpose  of  iden- 
tification. The  title  of  the  act,  as  well  as  the  general  scope 
of  its  various  provisions,  indicates  that  one  of  the  main  pur- 
poses sought  to  be  accomplished  by  the  Australian  ballot  law 
is  to  preserve  the  secrecy  of  the  ballot.  There  is  no  express 
provision  in  our  statute  that  a  ballot  containing  a  distinguish- 
ing mark  is  to  be  rejected,  and  the  ground  upon  which  such 
a  ballot  is  rejected  is  that  it  violates  both  the  letter  and  the 
spirit  of  the  law  intended  to  guard  the  secrecy  of  the  ballot. 
In  many  of  the  states  having  a  similar  election  law  there  are 
express  provisions  declaring  all  ballots  illegal  and  void  which 
bear  any  distinguishing  marks,  and  where  the  courts  have 
had  occasion  to  construe  such  provisions  the  evil  sought  to  be 
remedied  has  entered  into  the  construction  given  and  influ- 
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enced  the  conclusion  reached.  Thus,  the  supreme  court  of 
Indiana,  in  Sego  v.  Stoddard,  136  Ind.  297,  36  N.  E.  204, 
27  L.  R.  A.  468.  in  discussing  the  subject  of  distinguish- 
ing marks  under  the  statute  of  that  state,  said: 

''So  that  the  statute  was  the  outgrowth  of  the  desire  of 
all  to  rid  the  state  of  the  burning  disgrace  and  ominous  dan- 
ger to  popular  government,  and  the  leading  idea  and  thought 
of  the  whole  act  was,  not  to  afford  relief  against  the  fraud 
of  vote  buying  and  bribery  at  elections  after  its  commission, 
but  it  was  to  devise  a  plan  by  which  the  honest  voter  could 
not  only  be  freed  from  intimidation  by  making  his  vote  a 
secret  known  only  to  himself  and  his  God,  but  it  was  to  ab- 
solutely shut  the  door  against  making  merchandise  of  his 
vote  by  the  corruptible  voter,  as  near  as  human  ingenuity 
could  devise  such  a  plan.  That  the  plan  has  proven  emi- 
nently ***  successful  is  evidenced  by  the  fact  that  all  political 
parties  warmly  approve  of  the  law  and  that  thirty-odd  of 
our  sister  states  have  since  substantially  adopted  it  The 
idea  was  not,  as  appellant's  counsel  seem  to  think,  to  so 
provide  as  to  render  it  impossible  for  the  purchased  or 
bribed  voter  to  afterward  identify  the  ticket  he  voted  by  look- 
ing at  and  inspecting  it,  because  other  provisions  of  the  act 
provide  for  a  destruction  of  the  ballots  after  they  are  counted 
and  before  anybody  except  the  officers  can  see  them,  but  it 
was  to  guard  against  the  possibility  of  the  vote  seller  indi- 
cating to  the  buyer  in  advance  how  his  ballot  would  be  dis- 
tinguished from  the  other  ballots  in  the  box, .so  that  the 
buyer  or  his  agent,  who  may  be  one  of  the  election  officers, 
could  tell,  when  the  bribed  voter's  ballot  was  reached  in  the 
count,  that  such  bribed  voter  had  carried  out  his  contract. 
It  was  believed  that  if  it  could  be  rendered  impossible  for 
the  bu\'^er  or  his  agent  to  identify  the  ballot  voted  by  the 
purchased  voter  from  a  mere  indication  beforehand  how  it 
should  be  marked  the  desired  end  would  be  reached,  because 
it  was  believed  that,  as  a  general  thing,  a  vote  buyer  would 
not  risk  his  money  on  a  vote  seller  without  some  assurance 
other  than  the  mere  word  of  the  bribed  voter." 

In  the  American  and  English  Encyclopedia  of  Law,  second 
edition,  volume  10,  page  728,  it  is  said,  that  unless  the  ballot 
has  been  marked  intentionally,  and  so  as  to  enable  a  third 
person  to  determine  from  an  inspection  of  it,  without  other 
aid,  that  it  was  deposited  by  a  particular  person,  the  judges 
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ai  the  election  should  presume  that  tlie  marking  was  inad- 
Tertently  done  and  count  the  ballot. 

In  our  opinion  ballot  107,  being  otherwise  fair  and  free 
from  suspicion,  should  not  have  been  rejected  on  the  ground 
that  it  contained  a  distinguishing  mark,  and  that  the  ballot 
should  have  been  counted  for  appellant. 

Ballot  164  was  rejected  by  the  court  because  it  had  a  dis- 
tinguishing mark  upon  it.  The  mark  upon  this  ballot  is 
^^  a  small  letter  "t"  near  the  bottom  of  the  ballot  and  to  the 
right  of  the  center.  The  letter  bears  evidences  of  having 
been  made  carefully  and  is  placed  near  an  ink  blot.  A  care- 
ful examination  of  this  mark  leads  us  to  conclude  that  it 
might  easily  be  a  distinguishing  mark.  While  it  is  not  at 
all  clear  to  our  minds  that  it  was  so  intended,  still  we  are 
inclined  to  agree  with  the  court  below  that  the  ballot  was 
properly  rejected. 

The  court  refused  to  count  ballot  172  for  appellant,  and 
this  is  assigned  as  error.  This  ballot  is  marked  with  a  cross 
in  the  Prohibition  circle  and  with  a  cross  in  each  of  the 
squares  on  that  ticket.  Marion  Clark's  name  was  printed 
on  the  ballot  as  the  Prohibition  candidate  for  sheriff.  The 
square  opposite  Clark's  name  was  marked  with  a  cross.  The 
name  ** Marion  Clark"  was  erased  by  several  lines  of  lead 
pencil  being  drawn  through  it.  The  paper  near  the  name 
** Marion  Clark"  is  slightly  torn,  which  was  evidently  done 
by  the  voter  in  his  attempt  to  erase  Marion  Clark's  name  from 
the  ballot.  Below  the  name  "Marion  Clark"  the  name  of 
appellant  is  written  in  lead  pencil.  The  ballot  in  all  other 
respects  is  free  from  objection.  We  are  satisfied  that  in 
the  erasing  of  Clark's  name  and  the  writing  of  ** Howard  M. 
Winn"  below  it  was  done  by  the  voter  in  attempting  to  ex- 
press his  choice  for  sheriff.  The  voter  adopted  a  rather 
dmnsy  method  of  casting  his  vote  for  sheriff,  but  there  is 
nothing  illegal  in  the  method  adopted. 

Appellee  insists  that  by  writing  the  name  of  appellant  in 
the  Prohibition  ticket,  thereby  making  his  name  appear  under 
both  the  Republican  and  Prohibition  appellations,  the 
amendatory  act  of  1903  is  thereby  violated,  and  for  that 
reason  this  ballot  Should  be  rejected.  The  amendatory  act 
referred  to,  which  is  found  in  Starr  &  Curtis'  Statutes, 
volume  5,  page  200,  prohibits  any  candidate  from  having 
his  name  printed  under  more  than  one  party  appellation,  and 
provides  that  in  case  a  candidate  has  been  nominated  by  two 
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or  more  politioal  parties  he  may  withdraw  his  name  from  all 
'^®  but  one  of  said  nominations  and  elect  upon  which  ticket 
he  desires  to  have  his  name  appear,  and  if  he  fails  to  exercise 
his  right  of  selection  then  his  name  cannot  be  printed  upon 
either  ticket  This  statute  deals  with  the  right  of  the  can- 
didate to  have  his  name  printed  upon  more  than  one  ticket, 
but  does  not  purport  to  deny  the  voter  the  privilege  of  writ- 
ing the  name  of  any  person  for  whom  he  desires  to  vote 
upon  the  ticket.  In  Pierce  v.  People,  197  111.  432,  64  N.  E. 
372,  it  was  decided  that  every  legal  voter  has  a  right  to  vote 
for  the  candidate  of  his  own  selection,  and  if  the  name  of 
such  candidate  is  not  printed  on  the  official  ballot  he  has  the 
right  to  insert  it  in  some  blank  space  on  the  ticket  and  vote 
for  the  candidate  of  his  choice:  See,  also,  Sanner  v.  Patten, 
155  111.  553,  40  N.  E.  290.  And  in  the  late  case  of  Smith  v. 
Reid,  223  111.  493,  79  N.  B.  148,  it  was  held  that  the  writing- 
in  of  names  on  a  ticket  and  voting  for  them  on  that  ticket 
was  not  illegal,  even  though  the  names  so  written  in  were 
printed  in  other  places  on  the  ballots  as  those  of  candidates 
for  the  same  office  for  which  the  names  were  written  in,  and 
that  the  names  so  written  in  were  not  distinguishing  marks. 
Under  the  authority  of  these  cases  ballot  172  should  have 
been  counted  for  appellant.  The  fact  that  his  name  is  not 
written  in  immediately  opposite  the  square  does  not  affect  the 
legality  of  this  vote.  The  erasure  of  the  name  of  the  Pro- 
hibition candidate  for  sheriff  and  writing  the  name  of  appel- 
lant immediately  below  it  clearly  indicate  the  intention  of 
the  voter  to  cast  this  vote  for  appellant,  and  it  should  be  so 
counted:  Parker  v.  Orr,  158  111.  609,- 41  N.  E.  1002,  30  L.  K. 
A..  227. 

Ballots  35  and  94  were  counted  by  the  court  for  appel> 
lee.  These  ballots  are  objected  to  by  the  appellant  on  the 
ground  that  they  contain  distinguishing  marks.  They  may 
be  considei-ed  together.  Ballot  35  has  the  name  **  George 
Meyers"  written  in  ink  on  the  face  of  the  ballot,  about  one- 
half  inch  from  the  lower  edge  of  the  ticket.  There  is  no 
office  designated  in  connection  with  the  name  of  George 
Meyers,  and  George  Meyers'  name  is  not  printed  upon  any 
^^'^  of  the  tickets  as  a  candidate  for  any  office.  Ballot  No. 
94  has  the  name  ** George  Mares*'  written  above  the  Demo- 
cratic ticket.  The  Democratic  tickets  had  no  name  printed 
on  them  under  the  title  of  representative  in  the  General  As- 
sembly.   A  blank  space  was  left  under  the  title  of  that  office^ 
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in  which  a  large  number  of  persons  who  voted  that  ticket 
wrote  the  name  of  George  Meyers.  By  referring  to  those 
tickets  the  conclusion  must  be  reached  that  by  some  sort  of 
concert  of  action  or  common  understanding  the  Democratic 
party  was  trying  to  elect  said  George  Meyers  to  the  lower 
branch  of  the  state  legislature.  To  vote  for  him  it  was 
necessary  to  write  his  name  under  the  title  of  that  office 
in  the  space  left  for  that  purpose.  In  view  of  the  fact,  which 
is  clearly  shown  by  the  ballots  introduced  in  evidence,  that 
George  Meyers  was  being  voted  for,  generally,  by  persons 
who  voted  the  Democratic  ticket,  the  writing  of  the  name  of 
George  Meyers  on  ballot  35  and  George  Mares  on  ballot  94 
was  no  doubt  the  result  of  an  effort  to  vote  for  him.  At  all 
events  it  seems  probable  that  such  was  the  purpose  of  the 
voter,  and  we  are  not  inclined  to  disturb  the  decision  of  the 
court  below  in  regard  to  these  two  ballots. 

Ballot  116  is  objected  to  by  appellant  on  the  ground  that 
it  contains  distinguishing  marks.  This  ballot  has  three  small 
strokes  of  the  pencil  near  the  margin  below  the  Prohibition 
ticket.  It  belongs  to  the  same  class  as  ballot  107,  already 
discussed,  and  what  is  there  said  with  respect  to  that  ballot 
will  apply  to  116.  The  ballot  was  properly  counted  for  ap- 
pellee. 

Ballot  117  was  counted  for  appellee,  over  appellant's  ob- 
jection. The  objection  is  that  it  bore  a  distinguishing  mark. 
The  mark  on  this  ballot  was  a  letter  "V**  on  the  back  of 
it,  in  imitation  of  a  printed  ''V."  This  ballot  should  have 
been  rejected  for  the  reasons  heretofore  given  in  discussing 
baUot  164. 

Ballot  120  was  objected  to  by  appellant  but  was  properly 
counted  for  appellee.  The  small  mark  on  the  back  of  the 
***  ballot  cannot  be  regarded  as  a  distinguishing  mark  within 
the  rules  heretofore  laid  down  by  the  authorities  cited. 

We  now  come  to  consider  ballots  that  were  objected  to 
by  appellee.  Ballot  95  was  a  straight  Democratic  ballot, 
marked  with  a  cross  in  the  circle.  There  was  also  a  cross 
in  the  circle  opposite  the  Socialist  party  name  and  another 
cross  in  the  circle  opposite  the  Socialist  Labor  party,  and 
there  was  a  small  check-mark  in  the  circle  opposite  the  Pro- 
hibition party  appellation  but  there  is  no  cross  in  this  circle. 
Neither  the  Socialist  nor  Socialist  Labor  party  had  any  can- 
didates' names  printed  on  its  ticket  for  county  officers.  The 
cross  in  the  Democratic  circle  indicated  a  vote  for  all   the 
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candidates  on  that  ticket.  This  vote,  however,  was  neutral- 
ized  for  all  the  candidates  except  the  county  candidates  hy 
the  crosses  made  in  the  Socialist  and  Socialist  Labor  party 
tickets,  but  these  crosses  could  have  no  effect  on  the  vote 
for  county  ofiScers.  The  marking  of  two  or  more  party 
tickets  in  the  circle  only  nullifies  the  ballot  in  so  far  as  both 
tickets  bear  the  names  of  candidates  for  the  same  office: 
Parker  v.  Orr,  158  IlL  609,  41  N.  B.  1002,  30  L.  R.  A.  227. 
The  little  check-mark  in  the  Prohibition  circle  will  not  jus- 
tify the  rejection  of  the  ballot  as  a  distinguishing  mark.  The 
court  erred  in  not  counting  this  ballot  for  appellee. 

Ballot  103  was  rejected  by  the  court.  The  ballot  is  mu- 
tilated by  being  Cut  across  the  left-hand  end  of  the  ballot, 
taking  off  a  part  of  the  names  of  all  the  candidates  for  state 
officers  on  the  Democratic  ticket,  with  one  exception.  The 
Democratic  circle  is  gpne  entirely  and  all  the  squares  oppo- 
site the  names  of  the  Democratic  candidates  are  gone.  There 
is'  a  cross  in  the  Republican  circle  and  a  cross  above  the  name 
of  Walter  S.  Lamon,  candidate  for  county  judge,  and  a 
cross  to  the  left  of  the  name  John  I.  Blackman,  on  the  Demo- 
cratic ticket,  but  neither  of  these  crosses,  nor  any  part  of 
the  lines  thereof,  is  within  the  squares.  This  ballot  was 
properly  rejected  because  it  was  plainly  distinguishable  from 
other  ballots,  and  was  properly  not  counted  for  either  party. 

**®  Ballot  104  is  a  straight  Democratic  ballot,  marked  in 
the  circle  of  that  party  ticket,  except  there  is  a  cross  in  the 
square  opposite  the  name  of  Clay  F.  Gaumer,  candidate  for 
member  of  the  General  Assembly.  To  the  right,  and  below 
the  name  of  Gaumer,  is  an  index  hand  pointing  to  the 
name  of  Gaumer,  made  in  pencil.  Undoubtedly  the  purpose 
of  the  voter  was  to  call  the  attention  of  the  judges  to  the 
fact  that  he  had  voted  for  Gaumer,  to  prevent  his  ballot  be- 
ing counted  as  a  straight  Democratic  ballot.  While  such  a 
character  might  be  a  distinguishing  mark,  still  we  are  sat- 
isfied that  the  index  finger  pointing  to  the  vote  for  the  Pro- 
hibition candidate  for  the  legislature  was  placed  there  with 
an  honest  purpose  and  out  of  an  abundance  of  caution  lest 
the  vote  should  be  overlooked.  In  our  opinion  the  court 
erred  in  refusing  to  count  this  ballot  for  appellee. 

Ballot  110  was  thrown  out  by  the  court.  This  is  a  straight 
Republican  ticket  except  for  William  Morton,  Democratic 
candidate  for  county  treasurer.  There  is  a  cross  in  the  square 
opposite  the  blank  space  on  the  Democratic  ticket  for  member 
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of  the  legislature,  and  there  are  two  pencil  marks  in  the 
square  opposite  appellee's  name.  The  character  is  more  like 
a  check-mark,  the  points  of  which  come  together  outside  the 
square,  the  points  extending  up  into  the  square,  than  it  is 
like  a  cross.  This  mark  is  not  a  distinguishing  mark  and 
the  ballot  should  have^  been  counted  for  appellant.  But 
appellant  has  not  saved  his  exception  to  this  ruling  of  the 
court  on  this  ballot,  but  concedes  that  the  court  properly- 
ruled  thereon,  and  therefore  the  ballot  will  not  be  counted 
for  either  party. 

Ballot  111  is  marked  in  the  Republican  circle  by  three 
straight  lines  crossing  in  the  center,  forming  a  six-pointed 
star.  There  is  a  cross  in  the  square  opposite  appellee's  name 
on  the  Democratic  ticket.  This  ballot  should  have  been 
counted  for  appellee,  and  the  court  erroneously  threw  it  out. 
The  marking  of  the  circle  on  this  ballot  is  like  the  marking 
of  the  circle  shown  on  page  373  of  Tandy  v.  Lavery,  194  111. 
**>  372,  62  N.  B.  774.  Under  the  authority  of  that  case  this 
ballot  should  not  have  been  rejected,  and  it  will  accordingly 
be  counted  for  appellee. 

Appellee  insists  that  ballot  118  should  have  been  counted 
for  him.  To  this  we  cannot  assent.  This  ballot  stands  on 
the  same  footing  as  ballot  110.  We  think  it  might  properly 
have  been  counted  for  appellant,  but  he  does  not  claim  it. 
It  certainly  cannot  be  counted  for  appellee.  It  is  a  Repub- 
lican ticket,  and  there  is  no  cross  in  the  square  opposite  the 
appellee's  name. 

Ballot  119  stands  in  the  same  class  with  110  and  118. 
It  might  have  been  counted  for  appellant,  but  he  has  not 
insisted  upon  it  and  appellee  is  not  entitled  to  it. 

Ballot  121  was  marked  **void"  by  the  judges  of  the  elec- 
tion and  was  not  strung  or  counted  by  them  for  either  party. 
The  evidence  of  the  judges  shows  that  this  ballot  was  picked 
up  off  the  floor  after  the  count  was  over  and  marked  **void,'^ 
and  it  never  was  in  the  ballot-box.  The  court  properly  re- 
fused to  count  it  for  either  party. 

Ballot  161  was  properly  rejected,  because  it  does  not  bear 
the  initials  of  any  of  the  judges  on  the  back  of  it :  Caldwell 
V.  McElvain,  184  111.  552,  56  N.  E.  1012. 

Ballot  173  was  properly  rejected  for  the  reason  that  there 
are  no  crosses  in  any  of  the  circles  nor  in  any  of  the  squares 
on  the  entire  ballot.  It  was  not  a  vote  for  anyone.  Instead  of 
making  a  cross  the  voter  has  undertaken  to  blacken  the  whole 
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face  of  several  squares  with  a  lead  pencil.  The  voter  either 
did  not  know  how  to  vote  or  did  not  try  to  vote.  There  is 
no  attempt  to  comply  with  the  law,  and  the  ballot  was  prop- 
erly rejected. 

The  result  reached  by  us  after  going  through  this  record 
very  carefully  and  considering  every  ballot  separately  to 
which  objection  has  been  made  by  either  party  may  be  sum- 
marized as  follows:  Appellant  has  three  thousand  three  hun- 
dred and  forty-eight  votes  that  are  unquestioned.  The  trial 
court  gave  appellant  forty-eight  votes  out  of  the  one  hundred 
and  seventy-four,  which  we  find  he  was  entitled  to.  We  also 
find  ^*  that  appellant  was  entitled  to  twenty-three  votes  in 
the  second  precinct  of  Embarrass  township,  and  that  he  is  en- 
titled to  ballots  101, 102, 106, 107  and  172,  making  his  total 
vote  as  ascertained  by  this  court  three  thousand  four  hundred 
and  twenty-four.  Appellee  had  three  thousand  three  hundred 
And  forty-six  votes  which  were  unquestioned  and  the  trial 
court  properly  gave  him  seventy-two  out  of  the  one  hundred 
and  seventy-four  ballots  that  were  in  question.  The  trial 
court  improperly  gave  him  ballot  No.  117  and  improperly 
refused  to  count  for  him  ballots  Nos.  95,  104  and  111,  making 
his  total  vote  as  ascertained  by  this  court  three  thousand  four 
hundred  and  twenty-three.  It  therefore  follows  that  appel- 
lant, Howard  M.  Winn,  was  duly  elected  sheriff  of  Edgar 
county  by  one  vote,  and  that  the  county  court  erred  in  find- 
ing that  John  I.  Blackman  had  been  elected  and  in  rendering 
judgment  against  appellant  for  costs. 

The  judgment  of  the  county  court  of  Edgar  county  will 
be  reversed  and  the  cause  remanded  to  that  court,  with  di- 
rections to  enter  a  judgment  in  favor  of  appellant 

CARTWRIGHT,  J.,  Concurring.  I  agree  with  the  conclu- 
sion that  appellant  was  elected  sheriff  of  Edgar  county,  but 
think  the  county  court  erred  in  refusing  to  count  the  five 
ballots  cast  for  him  in  the  first  precinct  of  Young  America 
which  bore  the  initials  of  one  of  the  judges  indorsed  thereon 
by  another  judge.  I  do  not  think  a  voter  should  be  deprived 
of  his  vote  by  a  mistake  of  the  election  oflBcers  where  the 
voter  is  not  at  fault  and  the  ballot  itself  shows  that  it  is  a  gen- 
uine official  ballot  delivered  to  the  voter  by  the  judges.  That, 
I  think,  is  the  purport  of  the  decision  in  Caldwell  v.  McElvain, 
184  111.  552,  56  N.  E.  1012.  In  the  case  of  Choisser  v.  York, 
211  IlL  56,  71  N.  B.  940,  the  initials  of  one  of  the  judges 
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were  stamped  npon  the  ballots  with  a  rubber  stamp,  which 
could  be  used  by  any  person,  and  such  initials  afforded  no 
means  of  identifying  the  ballots.  The  decision  was  upon 
the  ground  that  the  statute  contemplates  an  indorsement  in 
the  handwriting  of  one  of  the  judges,  for  ***  the  very  good 
reason  that  every  man's  handwriting  possesses  certain  pecu- 
liarities which  distinguish  it  from  every  other,  and  if  the 
initials  are  written  by  one  of  the  judges  the  genuine  ballots 
delivered  to  the  voters  may  be  distinguished  from  spurious 
ones.  In  this  case  the  initials  of  one  of  the  judges  were 
written  by  another  judge  in  his  own  handwriting,  and  the 
purpose  of  the  statute  was  accomplished.  The  ballots  were 
the  genuine  official  ballots  delivered  to  the  voters  who  cast 
them,  and  I  think  they  should  have  been  counted. 

CABTER,  J.     I  concur  in  the  views  of  Justice  Cartwright. 

SCOTT,  J.,  Specially  Concurring.  I  concur  in  the  conclu- 
sion stated  in  the  opinion  delivered  by  Mr.  Justice  Vickers,  but 
not  in  all  that  is  said  therein.  I  deem  it  necessary  to  state  my 
adverse  views  only  in  so  far  as  the  five  ballots  cast  in  Young 
America  precinct,  which  are  exhibits  166  to  170,  inclusive,  are 
concerned.  It  is  my  judgment  that  these  five  ballots  should  be 
counted  for  the  Republican  candidate.  In  Choisser  v.  York, 
211  IlL  56,  71 N.  E.  940,  it  was  held  that  the  use  of  a  rubber 
stamp  by  one  of  the  election  judges  for  the  purpose  of  indors- 
ing his  initials  on  the  ballots  was  improper,  and  that  all  ballots 
80  indorsed  were  unlawful  and  should  be  rejected,  even  where 
they  were  otherwise  free  from  legal  objection.  I  was  not  in 
accord  with  the  majority  of  the  court  in  that  case,  and  my 
views  are  fully  stated  in  the  dissenting  opinion  therein.  If 
the  opinion  of  Mr.  Justice  Vickers  as  to  the  five  ballots  here  in 
question  should  ever  become  the  opinion  of  the  majority  of 
this  court,  the  doctrine  of  Choisser  v.  York,  in  this  regard, 
would  be  extended,  which  I  think  should  not  be  done. 

Mr.  Justice  Dunn  took  no  part  in  the  consideration  or  de- 
cision of  this  case. 


Vistinffuishing  Marks  Invalidating  Ballots  are  discussed  in  the  note 
to  Taylor  v.  Bleakley,  49  Am.  St.  Bep.  246;  and  in  the  recent  case  of 
Perkins  v.  Bertrand,  192  lU.  58,  85  Am.  St.  Bep.  315,  and  cases  cited 
in  the  eroas-reference  note  thereto. 

An  Election  Ballot  Indorsed  by  the  clerk  at  an  improper  place  can- 
not, for  that  reason,  be  rejected:  Parvin  v.  "Wimberg,  130  Ind.  561,  30 
Am.  St.  Bep.  254.  Neither  will  a  ballot  be  rejected  because  of 
marks  made  by  election  officers  after  it  has  been  cast  by  the  voter: 
8Ute  V.  Sodlrr,  25  Nev.  131,  83  Am.  St.  Bep.  573. 
Am.  St.  Rop.,  Vol.  120—17 


258 


American  Stats  Repobtb,  Vol.  120.       [Illinois^ 


The  Indonement  on  a  Ballot  of  only  one  of  fhe  initlab  of  m  jndg* 
of  eleetion  is  a  Bobstantial  compliance  with  the  law;  and  a  ballot 
vhonld  be  counted  though  indorsed  by  him  in  his  fuU  name  instead  of 
8  Perkins  t.  Bertrand,  192  111.  58,  85  Am.  Bt  Bepi.  815. 


CITY  OP  CHICAGO  v.  ILLINOIS  STEEL  COMPANY. 

[229  HI.  303,  82  N.  E.  296.] 

BffUNIOIPAIi  COBPOBATIONS,  Estoppel  of,  to  Insist  npon  the 
Existence  and  Opening  of  Public  Streets. — Although  property  has  bj 
its  owners  been  designated  upon  recorded  plats  as  constituting  part 
of  public  streets,  and  they  have  by  such  plats  dedicated  it  as  such 
streets,  yet  if  a  municipal  corporation  of  which  they  are  parts  stands 
by,  and  by  its  silent  acquiescence  in  the  ^occupation  of  the  land  in- 
cluding such  streets,  knowing  that  large  sums  of  money  are  being 
invested  on  the  faith  and  in  the  belief  that  no  streets  existed,  or,  if 
any  existed,  that  they  have  been  abandoned,  the  municipality  be- 
comes estopped  from  insisting  that  the  buildings  and  other  structures 
on  such  streets  obstruct  a  highway,     (p.  262.) 

MUNIOIPAIi  COBPOBATIONS  are  not  Within  the  Statute  of 
Limitations  except  as  to  private  rights,  but  courts  of  equity  will  pre- 
vent the  operation  of  this  rule  by  enforcing  an  equitable  estoppel, 
where  to  permit  the  assertion  of  a  right  in  the  street  after  long  ac- 
quiescence in  the  expenditure  of  money  in  the  erection  of  buildings 
would  work  a  gross  injustice  to  private  persons,     (p.  263.) 

In  1853,  Joseph  E.  Sheffield,  then  being  the  owner  of  a 
tract  of  land,  recorded  a  plat  thereof,  which  he  called  Shef- 
field's Addition  to  the  city  of  Chicago.  This  plat,  so  far  as 
material,  was  as  follows: 
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Three  years  later,  the  Chicago  Land  Company,  having  be- 
come the  owner  of  blocks  17  and  18  as  represented  on  such 
plat,  made  and  filed  for  record  another  plat,  on  which  Mc- 
Henry  street  was  represented  as  extending  northerly  from 
Wabansia  ayenne  to  the  river,  and  another  street  designated 
as  Bawson  street  was  also  represented.  In  January,  1876, 
Fredrick  Siebold,  having  become  the  owner  of  lot  1  of  block 
18  as  represented  on  such  plat,  filed  for  record  a  plat  show- 
ing certain  subdivisions  of  it.  In  December  of  the  same 
year,  the  North  Chicago  Mill  Company,  having  become  the 
owner  of  parts  of  blocks  17  and  18,  filed  a  deed  purporting 
to  vacate  such  parts  thereof  as  it  owned,  and  followed  this 
deed  by  filing  for  record  a  plat  as  follows: 
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In  September,  1898,  the  appellee  filed  for  record  a  deed 
vacating  so  much  of  the  plats  as  lay  within  its  properly.  In 
January,  1903,  the  city  of  Chicago,  by  its  oflScers,  entered 
upon  the  land  and  commenced  tearing  down  certain  struc- 
tures, with  the  object  of  asserting  a  right  to  use  the  property 
as  a  public  street,  and  within  a  few  days  thereafter  the 
present  suit  was  commenced  to  enjoin  the  city  from  removing 
btiildings  and  materials  from  the  property.  The  master  to 
whom  the  case  was  referred  reported  in  favor  of  the  defend- 
ant, but  exceptions  having  been  made  to  such  report,  they 
were  sustained  by  the  court,  and  a  decree  was  entered  in 
favor  of  the  complainant  as  to  the  greater  part  of  the  prop- 
erty claimed  by  it.    The  city  appealed. 

James  Hamilton  Lewis,  A.  L.  Gtettys  and  D.  B.  Levy,  for 
the  appellant. 

Knapp,  Ha3mie  &  Campbell,  for  the  appellee. 

w»  VICKERS,  J.  The  city  of  Chicago  claims  to  be  the 
owner  in  fee  of  the  locus  in  quo  by  virtue  of  a  dedication  of 
the  land  for  streets  by  the  plats  set  out  in  the  foregoing 
statement.  It  is  admitted  that  the  plats  in  question  were 
properly  executed  under  the  statute  and  constituted  a  valid 
offer  to  dedicate  the  premises  designated  as  streets  on  said 
plats.  Sheffield's  plat  was  made  in  1853,  and  the  Chicago 
Land  Company's  subdivision  in  1856.  There  is  no  proof  in 
the  record  of  a  formal  acceptance  of  the  offer  to  dedicate  under 
either  of  these  plats.  Whether  there  was  an  implied  accept- 
ance by  the  city  is  a  question  upon  which  both  parties  have 
offered  much  testimony  and  have  argued  that  issue  elabor- 
ately in  their  briefs.  The  validity  and  effect  of  the  vacation 
deed  of  appellee  on  September  17,  1898,  is  also  a  question 
which  is  the  subject  of  extended  argument  by  both  parties  in 
this  court.  In  the  view  that  we  take  of  this  case  it  will  not 
be  necessary  to  consider  any  of  the  foregoing  questions. 

In  1857  these  additions  were  not  inside  the  corporate  lim- 
its of  the  city  of  Chicago.  The  territory  was  open,  unim- 
proved prairie,  and  there  were  no  houses  or  other  improve- 
ments in  that  vicinity.  Up  to  this  time  the  execution  and 
filing  of  the  two  plats  of  1853  and  1856  was  all  that  had  been 
done  looking  toward  building  up  the  addition.  In  **®  1857 
O.  W.  Porter,  representing  E.  D.  Ward  of  Detroit,  com- 
menced the  construction  of  a  rolling  mill  on  the  west  side  of 
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the  Chicago  river  on  the  property  designated  as  lot  A  of 
block  17  or  sublot  B  of  lot  1  of  block  18.  The  exact  location 
of  this  building  is  not  clearly  pointed  out  by  the  evidence. 
For  the  convenience  of  the  mill  owners  in  getting  material 
to  construct  the  mill  a  dock  was  constructed  at  the  end  of 
Wabansia  avenue.  The  building  material  was  brought  to 
the  dock  on  scows.  When  the  mill  was  completed  it  became 
oecessary  to  construct  dwelling-houses  for  the  mill  employes. 
The  houses,  and  also  a  boarding-house  for  the  convenience  of 
the  mill  employes,  were  erected  along  the  extension  of  Wa- 
bansia avenue  between  McHenry  street  and  the  mill,  and  a 
sidewalk  was  built  in  front  of  these  houses.  These  buildings 
were  constructed  by  the  mill  company  for  its  own  benefit,  and 
neither  the  city  nor  the  public  appears  to  have  had  anything 
to  do  with  them.  Later,  when  the  lots  occupied  by  the  houses 
were  required  for  extensions  of  the  mill  property,  they  were 
torn  down  and  moved  away  by  the  company  and  the  plant 
was  extended  west  to  McHenry  street.  After  the  extension 
of  the  plant  to  McHenry  street  the  mill  premises  were  inclosed 
by  a  fence,  and  a  sign  was  erected  at  the  west  end  of  tract  B 
warning  all  persons  other  than  employ&i  to  keep  out,  and 
the  mill  company  kept  a  watchman  stationed  there  to  en- 
force this  warning.  The  evidence  shows  that  the  mill  com- 
pany and  its  successors  have  had  exclusive,  open  and  unin- 
terrupted possession  of  all  of  the  premises  lying  east  of 
McHenry  street  to  the  Chicago  river  and  north  of  the  south 
Une  of  lot  1  in  block  18  to  the  river.  After  the  removal  of 
the  cottages  and  extension  of  the  plant  to  McHenry  street 
the  strips  of  land  representing  the  extension  of  Wabansia 
avenue  east  to  the  river  and  the  extension  of  McHenry  street 
north  to  the  river,  designated  B  and  A,  respectively,  have  been 
occupied  and  used  by  the  company  under  a  claim  of  right 
in  the  same  manner  and  to  the  same  extent  that  it  ^^^  used 
other  portions  of  its  millsite.  Railroad  tracks  have  been  laid 
wherever  the  convenience  of  the  mill  company  required  them, 
regardless  of  whether  they  were  in  or  out  of  the  supposed 
streets.  There  appear  to  be  some  eighteen  or  twenty  rail- 
road tracks  and  spurs  that  traverse  some  portion  of  Wabansia 
avenue  east  of  McHenry  street.  The  south  end  of  the  north 
rail  mill  extends  practically  to  the  center  of  Wabansia  avenue, 
and  the  south  mill,  another  extensive  building  of  the  miU 
eompany,  is  immediately  south  of  the  north  rail  mill  but 
not  upon  any  portion  of  the  street    The  evidence  shows  that 
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the  blast  fnmaces,  the  rail  mill^  the  Bessemer  steel  mill  and 
other  parts  of  the  plant  were  located  in  close  proximity  to  each 
other,  some  upon  one  side  and  some  upon  tiie  other  of  the 
allc^ged  street,  and  that  the  location  of  the  different  mills  is 
such  that  if  Wabansia  avenue  were  opened  up  and  used  as 
a  public  highway  the  plant  would  be  rendered  inoperative. 
The  space  in  Wabansia  avenue  between  the  rail  mill  and  the 
south  mill  is  occupied  by  railroad  tracks,  weighing-offices, 
rail-loading  docks,  turntable,  and  other  things  pertaining  to 
the  finishing  and  delivery  end  of  the  rail  mill.  The  rail  mill 
und  the  south  mill  were  both  operated  from  the  same  steam 
supply.  The  conditions  are  such  that  it  would  be  utterly 
impossible  to  operate  the  plant  without  reconstructing  it  if 
Wabansia  avenue  should  be  opened  up  as  a  street  to  the  river. 
We  have  no  means  of  knowing  the  amount  invested  in  these 
various  buildings  and  appurtenances  in  connection  with  this 
plant,  or  how  much  it  would  cost  to  reconstruct  the  same  if 
the  street  in  question  were  opened  up,  It  is  stated  by  counsel 
for  appellee  that  the  plant  represents  an  investment  of  mill- 
ions of  dollars.  It  is  apparent  that  appellee's  plant  repre- 
sents a  very  large  amount  of  money,  and  it  is  not  pretended  by 
appellant  that  the  opening  up  of  the  proposed  street  will  not 
entail  upon  appellee  a  very  heavy  loss.  During  all  of  these 
years,  from  about  1859  to  the  beginning  of  this  suit,  the  mu- 
nicipality of  Chicago  has  stood  by  and  by  its  silence  acqui- 
esced in  the  occupation  *^*  by  the  appellee  and  its  prede- 
cessors of  the  street  in  question,  knowing  that  appellee  was 
investing  large  sums  of  money  on  the  faith  and  belief  that 
there  was  no  street  there,  or  tiiat  if  there  ever  had  been  one 
it  had  been  abandoned  by  the  city.  Under  these  facts  appel- 
lant is  equitably  estopped  from  insisting  that  appellee's  build- 
ings and  other  structures  constitute  an  obstruction  to  the  high- 
way. 

The  case  of  Reichert  Milling  Co.  v.  Village  of  Preeburg, 
217  111.  384,  75  N.  B.  544,  is  a  case  very  much  like  the  case  at 
bar,  and  announces  the  principle  that  must  control  here. 
The  same  principle  has  been  applied  in  many  other  cases 
in  this  court:  Village  of  Winnetka  v.  Prouty,  107  111.  218; 
Village  of  Auburn  v.  Goodwin,  128  111.  57,  21  N.  E.  212 ;  Vil- 
lage of  Vermont  v.  Miller,  161  111.  210,  43  N.  E.  975 ;  Jordan 
V.  City  of  Chenoa,  166  lU.  530,  47  N.  E.  191 ;  City  of  CarUn- 
ville  V.  CasUe,  177  IlL  105,  69  Am.  St  Bep.  212,  52  R  E. 
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383;  People  v.  City  of  Rock  Island,  215  HI.  488,  106  Am.  St. 
Rep.  179,  74  N.  B.  437.  In  the  case  last  above  cited  this 
court  said:  **It  has  frequently  been  decided  that  the  doctrine 
of  ^oppel  in  pais  is  applicable  to  municipal  corporations, 
but  that  they  will  be  estopped  or  not,  as  justice  and  right  may 
require.  There  may  be  cases  where,  under  all  the  circum- 
stances, to  assert  a^  public  right  would  be  to  encourage  and 
promote  a  fraud.  "Where  a  party  acting  in  good  faith  under 
affirmative  acts  of  a  city  has  made  such  extensive  and  per- 
manent improvements  that  it  would  be  highly  inequitable  and 
unjust  to  destroy  the  rights  acquired,  the  doctrine  of  equi- 
table estoppel  will  be  applied.  The  hardships  that  would  re- 
salt  from  a  contrary  holding,  and  the  necessity  of  raising  an 
estoppel  in  particular  cases  to  prevent  fraud  and  injustice, 
have  induced  the  establishment  of  the  rule,  and  it  has  been 
several  times  said  that  there  is  neither  danger  to  the  public 
nor  injustice  in  the  application  of  the  doctrine.  In  the  ex- 
ercise of  proper  diligence  the  public  authorities  may  prevent 
encroachments  upon  public  right,  and  if  they  do  not,  any 
citizen  may  take  the  necessary  steps  to  do  so,  and  if  there  is 
not  only  a  failure  to  act  by  either,  but  a£5rmative  action 
by  the  public  authorities  with  *^*  the  apparent  approval  of 
everyone  interested,  under  which  the  situation  is  changed  and 
permanent  improvements  are  made,  the  principles  of  equity 
require  that  the  public  should  be  estopped." 

Municipal  corporations  are  not  within  statutes  of  limita- 
tion except  as  to  private  right,  but  courts  of  equity  will  pre- 
vent the  operation  of  this  rule  by  enforcing  an  equitable 
estoppel  where  to  permit  the  assertion  of  a  right  in  a  street 
after  long  acquiescence  in  the  expenditure  of  money  in  the 
erection  of  buildings  there  would  work  a  gross  injustice  to 
the  rights  of  private  persons.  The  facts  bring  this  case 
within  this  rule,  and  there  was  no  error  in  granting  a  per- 
petual injunction  by  the  court  below. 

The  decree  is  affirmed. 


The  Doctrine  of  EqttitahU  Estoppel  can,  according  to  the  better  rule, 
be  invoked  against  a  municipal  corporation  only  when  it  is  acting  in 
its  private,  as  disting^isbed  from  its  public  or  governmental  ca- 
pacity: Philadelphia  Mtg.  etc.  Co.  v.  Omaha,  63  Neb.  280,  93  Am.  St. 
Sep.  442;  Mobile  Transportation  Co.  v.  Mobile,  128  Ala.  335,  86  Am. 
8t  Bep.  143;  note  to  Schneider  y.  Hutchinson,  76  Am.  St.  Rep.  494. 
A  contrary  view,  however,  is  entertained  in  some  jurisdictions: 
People  V.  Bock  Island,  215  lU.  480,  106  Am.  St.  Bepw  179;  Davenport 
▼.  Boyd,  109  Iowa,  248,  77  Am.  St.  Bep.  536. 
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LININGER  V.  HELPENSTELL. 

[229  m.  369,  82  N.  £.  306.] 

A  HOMESTEAD  may  Exist  In  Lands  Held  by  m  Husband  and 
Wife  as  Joint  Tenants,     (p.  265.) 

HOMESTEAD — Joint  Tenancy. — ^If  lands  held  as  a  homestead 
belong  to  a  husband  and  wife  as  joint  tenants,  either  may,  as  against 
the  other,  in&iat  that  such  property  is  a  homestead,  and  not  subject 
to  transfer  except  in  the  manner  provided  for  the  conveyance  of 
homesteads,     (p.  266.) 

HOMESTEAD. — ^A  Conveyance  by  a  Husband  to  His  Wife  of  a 
Homestead^  not  joined  in  by  her,  is  inoperative,     (p.  268.) 

HOMESTEAD. — ^A  Conveyance  by  a  Wife  of  Homestead  Prop- 
erty, not  joined  in  by  her  husband,  though  he  has  previously  executed 
a  deed  purporting  to  convey  the  property  to  her,  is  void.     (p.  268.) 

HOMESTEAD. — ^Upon  the  Decease  of  a  Wife,  a  homestead 
owned  by  her  and  her  husband  as  joint  tenan.t«  vests  in  him  ex- 
clusively,    (p.  268.) 

Searle  &  Marshall,  for  the  appellant. 
S.  R.  Kenworthy,  for  the  appellee. 

8''o  SCOTT,  J.  Appellee,  as  administrator  of  the  estate  of 
Jacob  Deis,  deceased,  filed  his  petition  in  the  county  court  of 
Bock  Island  county,  praying  for  an  order  directing  him,  as 
such  administrator,  to  sell  certain  real  estate  alleged  to  have 
been  ^'^^  owned  by  said  deceased,  to  pay  the  debts  of  said 
estate.  Incidentally  it  was  also  sought  to  have  certain  deeds 
of  record  in  that  county  delivered  up  and  canceled  of  record 
as  clouds  upon  the  title  to  said  real  estate.  The  only  defense 
interposed  to  the  petition  was  that  Jacob  Deis  was  not,  at 
the  time  of  his  death,  the  owner  of  said  real  estate. 

Upon  the  hearing  appellee  introduced  in  evidence  a  deed 
from  Moses  Heidelberg  and  wife,  dated  August,  1872,  con- 
veying the  premises  described  in  the  petition  to  Jacob  Deis 
and  Caroline  Deis,  his  wife,  as  joint  tenants  and  not  as  ten- 
ants in  common.  It  was  stipulated  by  the  parties  that  said 
premises  were  used  and  occupied  by  Jacob  Deis  and  Caro- 
line Deis,  his  wife,  as  a  residence  continuously  from  the 
date  of  that  deed  up  to  the  death  of  Jacob  Deis;  that  Caro- 
line Deis  departed  this  life  intestate  on  February  21,  1904; 
that  Jacol^  Deis  departed  this  life  intestate  on  March  10, 
1904,  and  that  said  premises  have  not,  at  any  time  since 
August,  1872,  been  worth  more  than  one  thousand  dollars. 
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Appellant,  to  maintain  his  defense,  offered  in  evidence  a 
warranty  deed  from  Jacob  Deis  to  Caroline  Deis  dated  April 
22, 1899,  and  executed  by  Jacob  Deis  alone,  which  purported 
to  convey  said  premises  to  the  grantee  therein  named;  also 
a  warranty  deed  from  Caroline  Deis  to  Dorotha  Singleman, 
dated  February  27,  1903,  and  executed  by  Caroline  Deis 
alone,  which  purported  to  convey  said  premises  to  Dorotha 
Singleman,  and  a  warranty  deed  from  Dorotha  Singleman  to 
Conrad  H.  Lininger,  the  appellant,  dated  September  25,  1905, 
which  purported  to  convey  to  him  the  premises  in  contro- 
versy. 

Caroline  Deis  left  her  surviving  Jacob  Deis,  her  husband, 
William  Keip,  her  son  by  a  former  marriage,  and  Dorotha 
Singleman,  tie  child  of  a  deceased  daughter  by  the  former 
marriage,  as  her  only  heirs  at  law;  and  Jacob  Deis  left  him 
surviving  Mary  Studer,  a  daughter,  and  George  Deis,  a  son, 
both  by  a  former  marriage,  as  his  only  heirs  at  law.  The 
heirs  of  Jacob  Deis  and  the  heirs  of  *^*  Caroline  Deis,  to- 
gether with  Conrad  H.  Lininger,  were  made  defendant  to  the 
petition. 

The  county  court  found  that  the  deed  from  Jacob  Deis  to 
Caroline  Deis,  the  deed  from  Caroline  Deis  to  Dorotha  Sin- 
gleman and  the  deed  from  Dorotha  Singleman  to  Conrad  H. 
Lininger,  were  clouds  upon  the  title  descended  from  Jacob 
Deis,  deceased,  and  ordered  that  they  be  set  aside  and  de- 
clared null  and  void,  and  that  the  petitioner  proceed  to  sell 
said  real  estate  to  pay  the  debts  of  the  estate  of  said  deceased 
and  the  costs  of  administration.  Conrad  H.  Lininger  has 
prosecuted  an  appeal  to  this  court. 

The  deed  from  Jacob  Deis  to  Caroline  Deis  was  declared 
void  by  the  county  court  on  the  ground  that  it  attempted  to 
convey  the  homestead  of  the  grantor  and  was  not  signed 
and  acknowledged  by  his  wife,  as  required  by  section  4  of 
the  homestead  act. 

In  Brokaw  v.  Ogle,  170  111.  115,  48  N.  E.  394,  and  Wike  v. 
Gamer,  179  lU.  257,  70  Am.  St.  Rep.  102,  53  N.  E.  613,  this 
court  held  that  a  homestead  may  exist  in  lands  held  in  co- 
tenancy in  favor  of  the  occupying  tenant  as  against  creditors 
of  that  tenant.  Appellant  contends,  however,  that  if  a  home- 
stead can  be  asserted  in  lands  held  in  cotenancy  by  one  co- 
tenant  as  against  the  creditors  of  that  cotenant,  it  cannot  be 
asserted  as  against  or  to  the  prejudice  of  the  other  cotenants. 
Appellant  does  not,  however,  indicate  in  what  manner  that 
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proposition  is  of  controlling  effect  in  the  case  at  bar.  The 
statute  creates  the  estate  of  homestead  for  the  benefit  of  the 
householder  and  his  or  her  family,  and  requires  any  release, 
waiver  or  conveyance  of  such  estate  to  be  in  writing,  sub- 
scribed by  the  householder  and  his  or  her  wife  or  husband, 
if  he  or  she  have  one,  and  acknowledged  in  the  same  manner 
as  conveyances  of  real  estate  are  required  to  be  acknowledged, 
unless  possession  is  abandoned  or  given  pursuant  to  the  con- 
veyance. The  statute  gives  the  wife  of  the  householder  the 
power  to  prevent  a  sale  of  the  homestead  in  case  she  desires 
80  to  do,  and  by  its  terms  it  is  equally  applicable  whether 
the  husband  is  the  *'^*  owner  of  the  realty  in  fee  simple  ab- 
solute or  is  merely  one  of  several  joint  tenants  owning  the 
land. 

It  is  said,  however,  that  "where  the  joint  tenants  are  hus- 
band and  wife,  if  one  may  assert  a  homestead  in  the  joint 
estate  which  can  be  conveyed  only  in  the  manner  prescribed 
by  the  statute,  then  the  other  joint  tenant  is  powerless  to 
destroy  or  sever  the  joint  tenancy,  and  thus  defeat  the  right 
of  survivorship,  except  with  the  consent  of  the  other  joint 
tenant,  who  by  dissenting  has  the  possibility  of  profiting 
thereby,"  and  it  is  urged  that  this  affords  a  reason  for  hold- 
ing that  no  homestead  attaches  in  such  cases  as  that  at  bar, 
as  between  the  husband  and  wife.  This  reasoning,  if  car> 
ried  to  its  logical  conclusion,  would  defeat  the  homestead 
exemption  in  all  cases.  If  the  wife  can  prevent  the  husband 
conveying  any  interest  in  the  homestead  when  he  is  the 
owner  of  all  the  title  therein,  it  would  not  seem  a  good  ob- 
jection to  the  assertion  of  the  homestead  right  to  say  that 
if  it  be  held  to  exist  it  would  prevent  the  husband  conveying 
his  interest  in  the  realty  covered  thereby  when  his  interest 
was  merely  that  of  a  joint  tenant.  In  either  event  the  wife 
may  profit  by  his  inability  to  convey.  The  condition  of  the 
husband  in  this  regard  is  the  same  whether  he  owns  the  en- 
tire title  to  the  property  or  is  merely  a  joint  tenant  with  his 
wife.  The  wife,  here,  could  assert  a  right  of  homestead  as 
against  her  cotenant,  not  alone  because  she  occupied  the 
premises  as  a  homestead,  but  because,  in  addition  to  that 
fact,  the  cotenant  was  her  husband.  Had  the  person  own- 
ing the  property  jointly  with  her  been  some  person  other 
than  her  husband,  the  question  whether  she  could  assert  a 
homestead  to  the  prejudice  of  that  joint  owner  would  be  de- 
termined upon  different  considerations  entirely. 
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The  respective  interests  which  husband  and  wife  have 
in  property  owned  by  them  in  common  and  occupied  by 
them  as  a  residence  are  discussed  in  Capek  v.  Kropic,  129 
ni.  509,  21  N.  E.  836.  There  the  husband  and  wife  have  been 
tenants  in  common  of  the  property.  The  wife  died,  leaving 
her  surviving  *'''*  her  husband,  and  also  leaving  minor  chil- 
dren by  a  former  marriage.  The  surviving  husband  sought  to 
have  his  homestead  set  off  in  the  whole  of  said  premises.  In 
considering  the  relative  rights  of  the  husband  and  wife  in  the 
property,  and  the  rights  of  her  children  therein  after  her 
death,  this  court  said:  "Appellant  and  his  wife  were  seised 
as  tenants  in  common  of  the  lot  in  question,  and,  each  occu- 
pying the  same  as  a  residence  for  themselves  and  .family, 
were  jointly  seised  of  an  estate  of  homestead  in  such  lot. 
Upon  the  death  of  the  wife  the  fee  to  the  moiety  owned  by 
her  descended  to  and  vested  in  her  heirs  at  law,  subject  to 
the  homestead  interest  of  the  surviving  husband  and  her 
minor  children,  and  the  dower  right  of  the  hasband  in  the 
residue  of  the  premises  after  the  allotment  of  the  homestead 
estate.  Upon  her  death,  as  before,  the  husband,  by  virtue  of 
the  statute,  was  entitled  to  homestead  in  one-half  of  said  lot 
in  his  own  right,  as  owner  of  the  fee,  and  the  homestead  inter- 
est in  the  moiety  of  which  the  wife  died  seised  was  by  the 
statute  continued  for  his  benefit  and  for  the  benefit  of  the 
minor  children  of  the  wife  until  the  youngest  attained  the 
age  of  twenty-one  years,  each  moiety  of  the  fee  contributing 

to  the  homestead  estate It  is  apparent  that  the  right 

of  occupancy  is  not  divisible,  and  although  the  minor  step- 
children could  only  have  homestead  in  the  moiety  of  which 
their  mother  died  seised,  yet  the  right  of  occupancy,  so  long 
as  the  homestead  continues,  must  necessarily  continue  for 
their  benefit  in  the  whole  of  the  land  constituting  the  home- 
stead— ^that  is,  no  allotment  of  the  homestead  could  be  made 
except  by  setting  off  by  metes  and  bounds,  or  otherwise,  the 
dwelling-house,  etc.,  of  the  value  of  one  thousand  dollars; 
and  it  necessarily  follows  that  any  allotment  of  homestead 
made  to  appellant  must  require  that  each  moiety  of  the  fee 
contribute  its  share  thereto.  It  was  not,  therefore,  error  for 
the  court,  upon  the  prayer  of  complainant  that  his  homestead 
be  set  off,  to  find  and  declare  the  homestead  to  exist  in  the 
whole  of  said  premises." 

•^  In  the  case  last  cited  the  husband  and  wife  were  ten- 
ants in  common  of  the  property,  while  in  the  case  at  bar  they 
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were  joint  tenanta  That  difference,  however,  is  not  material 
in  considering  the  nature  of  the  estate  held  by  the  husband 
and  wife  during  the  lifetime  of  both.  If  they  are  *' jointly 
seised  of  an  estate  or  homestead''  in  the  property  held  by 
them  as  tenants  in  common,  it  necessarily  follows  that  they 
are  jointly  seised  by  them  as  joint  tenants. 

The  deed  from  Jacob  Deis  to  Caroline  Deis,  his  wife, 
was  inoperative  and  void  because  it  attempted  to  convey  the 
homestead  of  the  grantor  and  was  not  signed  and  acknowl- 
edged by  his  wife,  as  required  by  section  4  of  the  homestead 
act:  Kitterlin  v.  Milwaukee  Mechanics'  Mut.  Ins.  Co.,  134 
111.  647,  25  N.  B.  772,  10  L.  R.  A.  220 ;  Barrows  v.  Barrows, 
138  111.  .649,  28  N.  E.  983.  The  deed  from  Caroline  Deis  to 
Dorotha  Singleman  was  likewise  void  because  it  attempted 
to  convey  the  homestead  of  Caroline  Deis  and  was  not  signed 
and  acknowledged  by  the  husband  of  the  grantor.  The  deed 
from  Dorotha  Singleman  to  the  appellant  depended  upon  the 
validity  of  the  deed  from  Caroline  Deis.  That  deed  being 
void,  the  deed  from  Dorotha  Singleman  to  the  appellant 
passed  no  title.  Upon  the  death  of  Caroline  Deis,  her  hus- 
band, Jacob  Deis,  became  seised  of  the  entire  title  to  the  prem- 
ises in  controversy  by  the  right  of  survivorship.  So  far  as 
this  record  shows,  he  died  seised  in  fee  of  those  premises  and 
they  descended  to  his  heirs,  subject,  however,  to  the  right  of 
his  administrator  to  resort  to  them  for  the  payment  of  the 
debts  of  the  estate. 

The  decree  of  the  county  court  was  therefore  the  proper 
one  in  the  case,  and  it  will  accordingly  be  afi&rmed. 


A  Eomestead  may  he  Eeld  bj  a  husband  and  wife  as  tenants  in  com- 
mon: Gmce  V.  Grace,  96  Minn.  294,  113  Am.  St.  Bep.  625,  and  see  the 
cases  cited  in  the  cross-reference  note  thereto.  A  contrary  rule  seems 
to  prevail  in  mme  states:  See  the  notes  to  Wolf  y.  Flisehacker,  63 
Am.  St.  Rep.  122;  McCoy  ▼.  Breenan,  1  Am.  St.  Bep.  594. 

A  Conveyance  of  a  Homestead  by  a  husband  to  his  wife  need  not  be 
joined  in  by  her:  Kindley  v.  Spraker,  72  Ark.  228,  105  Am.  St.  Bep, 
32.  Some  courts,  however,  have  held  to  the  contrary:  Bobertson  v. 
Tippie,  209  111.  38,  101  Am.  St^  Bep.  217;  note  to  Jerdee  y.  Turboshy 
95  AnL  St.  Bep.  923. 
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SHEDD  V.  SEEFELD. 

[230  HI.  118,  82  N.  E.  580.] 

BECEIVEB8 — Jurisdiction  of  Equity  to  Adjudicate  Olalms. — 
The  JQiisdiction  of  a  court  of  equity,  having  attached  by  the  ap- 
pointment of  a  receiver  to  protect  the  equitable  rights  of  creditors 
of  a  concern,  will  be  retained  to  do  complete  justice  and  fully  ad- 
minister upon  the  property;  and  in  bo  doing  the  court  may,  if  it 
sees  proper,  adjust  claims  against  the  property,  arising  either  out  of 
contract  or  tort,  and  make  all  proper  orders  in  respect  to  the  time 
and  manner  of  their  payment,     (p.  275.) 

JUBY — Bight  to,  In  Equity. — The  right  of  trial  by  jury,  con- 
tidered  as  an  absolute  right,  does  not  extend  to  cases  of  equitable 
jurisdiction,     (p.  276.) 

BECEIVEBS — ^Enforcement  of  Claims  for  Torts. — A  court  of 
equity  that  has  appointed  a  receiver  has  jurisdiction  to  entertain  an 
intervening  petition  presenting  a  claim  for  damages  occasioned  by  an 
alleged  tort  of  the  receiver,  adjudicate  the  claim,  and  make  a  final 
order  for  its  payment,     (p.  277.) 

APPEAL. — ^In  Chancery  Proceedings  Errors  in  the  exclusion  or 
admission  of  evidence  are  not  grounds  for  a  reversal,  if  there  is  com- 
petent evidence  in  the  record  sufficient  to  support  the  decree,  and  the 
evidence  which  should  have  been  considered  would  not,  if  considered, 
change  the  result,     (p.  277.) 

APPEAL. — ^While  tlie  Finding  of  the  Trial  Court,  and  its  ap- 
proval by  the  appellate  court,  are  not,  in  a  chancery  proceeding,  bind- 
ing upon  the  supreme  court,  the  latter  will  not  reverse  the  decree 
unless  it  is  clearly  against  the  evidence.'  (p.  277.) 

Oliver  &  McCartney,  for  the  appellants. 

Atwood,  Pease  &  Loucks,  for  the  appellees. 

^^  VICKBRS,  J.  On  May  22,  1899,  and  prior  thereto, 
John  Drueeker  was  conducting  a  warehouse  business  on  cer- 
tain premises  situated  in  the  city  of  Chicago.  On  the  above 
date  he  executed  a  conveyance  in  fee  of  said  premises  to  E. 
A.  Shedd,  of  Chicago,  and  Benjamin  P.  Harris,  Jr.,  of 
Champaign,  Illinois,  for  an  expressed  consideration  of  seventy 
thousand  dollars.  Afterward  John  Drueeker  filed  his  bill 
in  chancery  to  have  said  deed  declared  a  mortgage,  and  on 
May  23,  1901,  P.  A.  **»  Smith  and  others,  creditors  of 
Drueeker,  filed  a  bill  for  the  same  purpose,  theirs  being  in 
the  nature  of  a  creditors'  bill.  The  two  cases  were  afterward 
consolidated.  The  property  has  been  described  in  these  pro- 
ceedings and  in  said  deed  as  wharfing  lots  3  and  4  in  block 
J,  opposite  lots  4  and  5  in  block  8,  in  the  original  town  of 
Chicago,  also  forty  feet  south  of  and  adjoining  said  lot  4  in 
block  J. 
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On  June  11,  1901,  E.  J.  Piggott  was  appointed  receiver 
for  said  property  known  as  the  Druecker  warehouse.  On 
November  21,  1902,  Piggott  resigned  and  Bawson  Waller 
was  appointed  receiver  in  his  stead.  Waller  conducted  said 
warehouse  business  until  March  21,  1903,  when,  pursuant 
to  decree  and  order  of  court,  the  said  property  was  turned 
over  to  Shedd  and  Harris.  The  order  of  the  court  entered 
March  21,  1903,  provided  as  follows:  "It  is  further  ordered 
that  the  receiver  file  his  account  within  thirty  days,  and  shall 
on  March  23,  1903,  turn  over  the  possession  of  said  premises, 
and  the  business  thereon,  to  said  Shedd  and  Harris  on  reason- 
able request,  the  same  to  be  subject  to  the  receiver's  certifi- 
cate, and  all  indebtedness,  liquidated  and  unliquidated,  in- 
curred by  him  or  them,  and  said  property  shall  be  held  by 
said  E.  A.  Shedd  and  B.  F.  Harris,  Jr.,  subject  to  all  exist- 
in*?  liens  against  said  receiver  and  ex-receiver  and  subject  to 
claims  and  liens  to  be  hereafter  adjudicated,  which  shall  be 
paid  by  said  Shedd  and  Harris  when  and  as  established  by 
this  court,  and  said  receiver  shall  make  full  report  to  the 
court,  and  the  court  reserves  all  matters  relating  to  the  re- 
ceivership and  administration  thereof  for  further  considera- 
tion and  disposition." 

On  March  21,  1903,  Joachim  Seefeld  and  Charles  F.  See- 
feld,  appellees  herein,  by  leave  of  the  court,  filed  an  inter- 
vening petition  in  said  cause,  naming  E.  J.  Piggott,  receiver, 
Rawson  Waller,  receiver,  E.  A.  Shedd  (one  of  the  appel- 
lants herein)  and  B.  F.  Harris,  Jr.,  as  defendants. 

On  December  29,  1903,  Albert  M.  Johnson  (the  other  ap- 
pellant herein)  filed  his  petition  in  said  cause,  alleging 
'*®  that  he  had  succeeded  to  all  the  rights  and  interest  of 
said  B.  F.  Harris,  Jr.,  in  the  property  in  question  by  virtue 
of  a  certain  quitclaim  deed  to  the  same  from  said  Harris  and 
wife,  and  prayed  for  leave  to  intervene  in  this  suit  and  to 
answer  the  petition  of  J.  Seefeld  and  C.  F.  Seefeld,  instanter. 

The  intervening  petition  of  the  Seefelds  alleged  that  on 
September  20,  1902,  they  entered  into  a  contract  with  B.  J. 
Pipfi^ott,  receiver,  to  store  four  thousand  barrels  of  apples  in 
cold  storage,  at  a  specified  rate;  that  pursuant  to  such  con- 
tract they  shipped  twenty-one  carloads,  or  three  thousand 
six  hundred  and  ninety-three  barrels,  of  apples  to  said  re- 
ceiver for  storage;  that  said  receiver  received  notice  of  the 
arrival  of  each  of  said  cars  in  Chicago;  that  it  then  became 
the  duty  of  the  receiver  to  place  said  apples  in  cold  storage 
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within  twenty-four  hours  of  receipt  of  such  notice;  that  it 
was  also  his  duty  to  keep  said  apples  at  a  temperature  of 
thirty  to  thirty-three  degrees  (Fahrenheit)  above  zero;  that 
said  receiver  disregarded  his  duty  in  these  matters ;  that  he 
allowed  said  apples  to  remain  in  the  railroad  yards  more  than 
twenty-four  hours  before  placing  them  in  cold  storage,  there- 
by allowing  said  apples  to  go  into  what  is  called  a  second 
sweat,  which  blisters  them,  so  that  their  market  value  is  re- 
duced and  they  become  what  is  known  as  second  grade 
peddler's  stock;  that  the  receiver  failed  to  keep  the  tempera- 
ture between  thirty  and  thirty-three  degrees,  Fahrenheit ;  that 
the  said  receiver  carelessly  and  negligently  conducted  said 
warehouse  by  allowing  water  to  accumulate  and  stand  on  the 
floors  and  by  allowing  the  building  to  become  damp  and 
foul,  so  that  the  barrels  of  apples  were  covered  with  mud 
and  dirt;  that  by  reason  of  being  allowed  to  stand  on  the 
railroad  tracks  until  they  were  blistered  and  burned  by  go- 
ing into  said  second  sweat  before  being  placed  in  cold  stor- 
age, and  by  reason  of  the  temperature  not  being  kept  be- 
tween thirty  and  thirty-three  degrees,  said  apples  became 
badly  rotted,  and  it  was  necessary  to  resort  and  repack  each 
of  said  barrels  before  they  could  be  sold;  that  the  apples 
were  from  the  best  orchards,  carefully  ^^^  selected  and 
packed;  that  the  natural  shrinkage  in  apples  is  ten  per  cent, 
but  the  shrinkage  in  these  apples  was  twenty-five  per  cent. 

An  accounting  and  genersd  relief  are  prayed  for  in  the 
petition.  Answers  and  replications  were  filed  and  the  is- 
sues were  tried  upon  the  oral  testimony  of  witnesses  heard 
in  open  court,  together  with  documentary  evidence  submitted, 
and  the  deposition  of  one  witness  who  was  too  sick  to  appear 
in  open  court.  On  February  18,  1905,  the  court  rendered 
a  decree  in  favor  of  the  appellees  for  the  sum  of  three  thou- 
sand eight  hundred  and  eighty-eight  dollars  and  thirty-four 
cents,  and  made  the  same  a  Uen  upon  the  warehouse  prop- 
erty described  in  the  pleadings.  The  case  was  taken  to  the 
appellate  court  for  the  first  district  under  a  writ  of  error, 
and  that  court  afiirmed  the  decree  of  the  court  below.  The 
case  now  comes  here  on  appeal  from  the  appellate  court. 

*^  Appellants'  first  and  most  serious  contention  is,  that 
the  circuit  court  of  Cook  county  sitting  in  chancery  had  no 
jurisdiction  to  try  this  cause,  for  the  reason  that  appellees' 
claim  is  for  alleged  damages  growing  out  of  a  tort  and  is 
cognizable  only   in  a  court  of  law.     The   precise  question 
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presented  by  this  assignment  of  error  has  not  been  decided 
by  this  court,  so  far  as  we  have  been  able  to  find,  and  no 
case  is  cited  by  either  side  which  we  regard  as  an  authorita- 
tive decision  of  the  question.  Appellants  insist  that  the  case 
of  Brown  v.  Wabash  R  R.  Co.,  96  111.  297,  is  an  authority 
supporting  their  contention.  We  do  not  so  regard  it.  The 
Toledo,  Wabash  and  Western  Railway  Company  was  being 
operated  by  Jacob  D.  Cox  as  receiver,  appointed  by  the  con- 
current orders  of  the  court  of  common  pleas  of  Lucas  county, 
Ohio,  the  circuit  court  of  Cass  county,  Indiana,  and  the  cir- 
cuit court  of  Vermilion  county,  Illinois,  and  while  so  operat- 
ing, Roberts,  a  fireman,  was  killed  through  the  alleged  negli- 
gence of  the  receiver.  Under  an  order  of  the  court  the  rail- 
road, and  all  of  its  property  and  equipment,  had  been  sold 
and  passed  into  the  ownership  of  the  Wabash  Railway  Com- 
pany. A  provision  in  the  decree  under  which  the  property 
was  sold  required  the  purch,aser  to  assume  and  pay  all  lia- 
bilities incurred  in  respect  to  said  railroad  or  its  business 
by  the  receiver  during  the  pendency  of  the  legal  proceed- 
ings relating  to  the  receivership  and  the  subsequent  sale. 
Assuming  that  this  provision  in  the  decree  created  a  lien  upon 
the  property  in  the  hands  of  the  Wabash  Railway  Company, 
the  administrator  of  Roberts  filed  an  original  bill  in  equity 
against  the  Wabash  Railway  Company  in  the  Sangamon 
county  circuit  court  to  ascertain  and  establish  his  damages 
resulting  from  the  death  of  Roberts  ***  and  for  an  order 
requiring  the  Wabash  Railway  Company  to  pay  it  This 
court,  while  conceding  the  existence  of  the  lien,  held  that  a 
court  of  equity  would  not  by  an  original  action  take  juris- 
diction of  a  case  involving  a  question  of  unliquidated  dam- 
ages arising  from  a  tort.  That  case  decides  the  familiar  doc- 
trine that  a  court  of  chancery  is  not  the  forum  in  which  to 
settle  purely  legal  questions.  No  question  was  there  pre- 
sented or  decided  as  to  the  jurisdiction  of  a  court  of  chan- 
cery, under  whose  direction  a  trust  fund  is  being  adminis- 
tered by  its  receiver,  to  determine  any  legal  matter  that  may 
arise  ancillary  to  the  due  administration  of  the  trust  prop- 
erty. A  careful  examination  of  that  case  shows  that  it  has 
no  application  to  the  question  involved  in  the  case  at  bar. 

Knickerbocker  v.  Benes,  195  111.  434,  63  N.  E.  174,  relied 
on  by  appellees,  is  a  case  substantially  like  the  case  at  bar  in 
its  facts,  and  this  court  upheld  a  judgment  growing  out  of 
a  tort  against  a  receiver  where  the  damages  had  been  ascer- 
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tained  and  assessed  by  the  chancellor,  but  no  question  was 
there  raised  or  decided  in  respect  to  the  procedure.  It  ap- 
pears to  have  been  conceded  by  the  parties  that  the  circuit 
court  wherein  the  receivership  was  being  administered  prop- 
erly took  jurisdiction  to  determine  the  claim  for  damages. 
While  this  case  is  not  a  direct  authority  on  the  question  here 
involved,  it  at  least  shows  that  a  court  of  chancery  did  in 
that  case  take  jurisdiction  to  hear  and  determine  a  matter 
sounding  in  damages  growing  out  of  a  tort,  and  that  its 
judgment  has  been  afSrmed  by  this  court. 

Appellants  rely  with  great  confidence  on  Palys  v.  Jewett, 
32  N.  J.  Eq.  302,  as  supporting  their  position.  That  case 
was  a  suit  against  the  receiver  of  a  railway  company  for 
damages  alleged  to  ha^e  been  sustained  by  the  plaintiff  by 
reason  of  the  negligence  of  the  employes  of  the  receiver  in 
the  management  of  a  train  of  cars.  The  case  was  heard  be- 
fore the  vice-chancellor,  who  found  for  the  receiver.  The 
report  of  the  case  which  we  have  seen  does  not  show  how 
**  the  case  was  brought  into  court.  The  decision  of  the  vice- 
chancellor  is  reversed  on  the  merits  and  the  cause  is  re- 
manded, with  directions  to  enter  a  judgment  in  favor  of 
the  plaintiff  for  three  thousand  dollars.  From  the  report  of 
the  case  it  appears  that  the  plaintiff,  and  not  the  receiver, 
was  protesting  against  the  trial  of  the  case  without  a  jury. 
In  the  course  of  the  opinion,  on  page  317,  it  is  said:  ''These 
observations  constitute  a  pointed  reaffirmation  of  the  proper 
rule  of  practice  as  promulgated  by  Lord  Eldon,  establishing 
plainly,  as  they  do,  that  in  this  class  of  cases  the  chancellor 
will  not  undertake  to  decide  a  purely  legal  question  against 
the  person  who  demands  from  him  a  trial  at  law.'' 

From  this  quotation  we  infer,  though  the  report  does  not 
so  show,  that  the  petitioner  or  plaintiff  in  that  case  had  ap- 
plied to  the  chancellor  for  leave  to  bring  his  action  at  law, 
which  being  denied,  he  was  compelled  to  submit  his  case  to 
the  vice-chancellorr  We  reach  this  conclusion  more  readily 
from  the  fact  that  in  Potter  v.  Spa  Spring  Brick  Co.,  47 
N.  J.  Eq.  442,  20  AtL  852,  that  court,  in  commenting  on  its 
earlier  decision  of  Palys  v.  Jewett,  32  N.  J.  Eq.  302,  said: 
''Palys  V.  Jewett  was  a  proceeding  by  a  person  who  had  been 
injured  by  a  railway  train  run  by  a  receiver  of  the  court, 
for  redress  in  damages  for  such  injury,  and  the  opinion  of 
the  learned  chief  justice  in  the  court  of  errors  and  appeals 
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was  based  on  the  supposed  fact  (5  Stew.  Eq.  318,  319)  that 
the  petitioner  had  asked  this  court  for  leave  to  proceed  at 
law,  or  at  least  for  a  trial  by  jury,  and  had  been  refused, 
and  so  was  forced,  against  his  will,  to  submit  his  case,  in  all 
its  parts,  to  the  determination  of  this  court." 

There  are  other  expressions  in  the  Palys  case  from  which 
it  is  clear  that  the  learned  chief  justice  had  in  mind  cases 
where  the  party  was  drawn,  against  his  will,  to  litigate  le^al 
questions  in  a  court  of  chancery.  It  is  stated  in  that  case 
as  a  reason  why  the  court  would  consider  the  case  on  its 
merits,  that  no  appeal  had  been  taken  from  the  order  re- 
fusing  a  trial  by  jury.  Further  commenting  on  the  Palys 
"®  case,  the  court  wherein  it  was  decided,  ten  years  later, 
in  Potter  v.  Spa  Spring  Brick  Co.,  47  N.  J.  Eq.  442,  20  Atl. 
852,  said:  "These  cases  (Palys  and  others)  do  not  apply 
to  a  case  where  a  party  who  has  a  cause  of  action  against 
a  receiver  of  this  court  comes  voluntarily  into  the  court'  and 
by  his  petition  asks  the  court,  not  to  permit  him  to  sue  at 
law,  but  to  do  him  justice  according  to  his  own  notion  of 
what  is  just,  submitting  himself  to  the  jurisdiction  of  the 
court  and  offering  to  do  what  the  court  deems  equitable. 
And  I  am  of  opinion  that  in  such  a  case  it  is  competent  for 
this  court  to  hear  and  deal  with  his  complaint,  and  that  it 
does  not  lie  in  the  mouth  of  its  receiver  to  object  to  such 
assumption  of  jurisdiction." 

It  thus  appears  that  Palys  v.  Jewett,  32  N.  J.  Eq.  302,  when 
carefully  examined  in  the  light  of  the  subsequent  case  by 
the  same  court,  cannot  be  regarded  as  an  authority  support- 
ing appellants  in  the  case  at  bar.  Here,  appellees  voluntarily 
came  into  the  court  of  chancery,  not  demanding  a  jury,  but 
offering  to  submit  their  cause  to  the  court  for  decision.  No 
question  as  to  the  jurisdiction  of  the  court  to  hear  the  case 
was  made  by  either  party  in  the  court  below  and  no  request 
was  made  for  a  jury.  Under  such  circumstances  the  prac- 
tice has  been,  so  far  as  we  are  able  to  "^certain  from  the 
adjudicated  cases,  for  the  court  wherein  the  receiver  wa3 
appointed  to  take  jurisdiction  and  determine  all  matters  an- 
cillary to  the  proceeding,  regardless  of  the  character,  im- 
portance or  complexity  of  the  questions  involved.  When  a 
court  of  chancery  appoints  a  receiver  to  take  charge  of  the 
property  and  affairs  of  a  corporation  or  other  person,  the 
receiver  becomes,  in  a  sense,  the  mere  ministerial  agent  of 
the  court.    His  possession  of  the  property  is  the  ooort'ft 
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possession,  and  it  has  often  been  adjudicated  a  contempt  of 
court  to  bring  a  suit,  or  otherwise  interfere  or  intermeddle 
with  the  receivership  affairs,  unless  leave  is  obtained  for 
that  purpose  from  the  court  wherein  the  receivership  is  be- 
ing administered.  So  complete  and  exclusive  is  the  juris- 
diction of  the  court  appointing  the  receiver,  that  it  is  held 
*^  by  many  high  authorities,  among  them  the  United  States 
supreme  court  (Barton  v.  Barbour,  104  U.  S.  126,  26  L.  ed. 
672),  that  a  judgment  rendered  against  a  receiver  by  another 
court  without  leave  to  bring  the  suit  is  void  for  the  want 
of  jurisdiction.  This  court  has  not  gone  to  that  extent  The 
rale  established  by  this  court  in  Mulcahey  v.  Strauss,  151 
DL  70,  37  N.  B.  702,  is,  that  while  it  is  a  contempt  of  court 
to  bring  suit  against  a  receiver  without  leave  and  the  court 
appointing  the  receiver  may  attach  for  contempt  or  enjoin 
the  proceeding,  the  failure  to  obtain  leave  does  not  oust  the 
pther  courts  of  the  state  of  jurisdiction.  This  rule  is,  how- 
ever, subject  to  an  exception  in  cases  where  the  purpose  of 
the  suit  is  to  deprive  the  receiver  of  his  possession  of  the 
property  of  the  receivership.  In  such  cases  the  judgment  is 
void  unless  leave  is  obtained  to  prosecute  such  suit :  St.  Louis 
etc.  R.  R.  Co.  V.  Hamilton,  158  111.  366,  41  N.  E.  777.  When, 
in  furtherance  of  justice,  it  becomes  necessary  for  a  court 
of  equity  to  lay  hold  of  the  affairs  of  an  insolvent  or  fail- 
ing debtor  and  appoint  a  receiver  to  manage,  operate  or  wind 
up  his  affairs,  it  would  be  a  strange  restriction  upon  the 
powers  of  such  court  if  it  could  adjust  only  such  questions 
arising  in  the  course  of  the  administration  as  are  ordinarily 
cognizable  in  a  court  of  equity.  The  jurisdiction  of  the  court 
of  equity  having  attached  in  the  first  instance  to  protect  the 
equitable  rights  of  creditors,  it  will  be  retained  to  do  com- 
plete justice  and  fully  administer  upon  the  property,  and  in 
80  doing  a  court  of  chancery  may,  if  it  sees  proper  to  do  so, 
adjust  claims  against  the  property  arising  either  out  of  tort 
or  contract  and  determine  the  amount  thereof,  and  make  all 
proper  orders  in  respect  to  the  time  and  manner  of  their 
payment. 

We  perceive  no  reason  why  the  practice  in  this  state  should 
not  conform  to  and  be  governed  by  the  same  principles  that 
are  applied  in  the  federal  courts,  and  especially  as  the  prac- 
tice existed  in  those  courts  prior  to  the  passage  of  the  act 
of  Congress  approved  March  3,  1887,  which  act  permits 
^^  Boits  at  law  to  be  brought  against  a  receiver  appointed 
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by  a  federal  court  without  obtaining  leave  from  the  court 
making  the  appointment.  The  rule  adhered  to  by  the  su- 
preme court  of  the  United  States  is  thus  stated  by  Mr.  Jus- 
tice Woods  in  Barton  v.  Barbour,  104  U.  S.  126,  26  L.  ed. 
672:  ''Such  is  not  the  course  and  practice  of  courts  of  equity 
in  administering  a  trust  estate.  The  costs  and  expenses  of 
the  trust  are  allowed  by  the  court  upon  a  reference  to  its 
own  master.  If  the  adjustment  of  the  claim  involves  any 
dispute  in  regard  to  the  alleged  negligence  of  the  receiver 
or  any  other  fact  upon  which  his  liability  depends,  or  in  re- 
gard to  the.  amount  of  damages  sustained  by  a  party,  the 
court,  in  a  proper  case,  in  the  exercise  of  its  legal  discre- 
tion, either  of  its  own  motion  or  on  the  demand  of  the  party 
injured,  may  allow  him  to  sue  the  receiver  in  a  court  of  law 
or  direct  the  trial  of  a  feigned  issue  to  settle  the  contested 
facts.  The  claim  of  the  plaintiff,  which  is  against  the  re- 
ceiver for  a  personal  injury  sustained  by  her  while  traveling 
on  the  railroad  managed  by  him,  stands  on  precisely  the  same 
footing  as  any  of  the  expenses  incurred  in  the  execution  of 
the  trust,  and  must  be  adjusted  and  satisfied  in  the  same 
way.''  We  find  nothing  in  the  adjudicated  cases  in  this 
state  opposed  to  the  doctrine  of  Barton  v.  Barbour,  104  U.  S. 
126,  26  L.  ed.  672,  and  it  is  supported  by  the  weight  of  au- 
thority outside  this  state  and  seems  to  be  well  grounded  in 
sound  reason. 

Appellants  insist  that  the  effect  of  sustaining  the  juris- 
diction of  chancery  in  cases  of  this  character  is  to  deprive 
the  party  of  the  constitutional  right  to  a  trial  by  a  jury.  The 
answer  to  this  contention  is,  that  the  right  of  trial  by  jury, 
•considered  as  an  absolute  right,  does  not  extend  to  cases  of 
•equitable  jurisdiction:  5  Pomeroy's  Equity  Jurisprudence, 
aec.  171,  and  cases  there  cited.  If  appellants'  argument  is 
sound  on  this  point  there  would  be  many  cases  of  equitable 
jurisdiction  that  courts  of  equity  eould  not  settle,  because,  as 
an  incident  to  the  main  controversy,  some  matter  would  arise 
in  which  the  parties  would  be  entitled  to  a  jury  if  the  same 
^^  matter  should  arise  as  a  distinct  transaction  in  a  court 
of  law.  In  bills  to  foreclose  mortgages,  for  an  accounting 
and  relating  to  partnership  affairs,  and  in  many  others,  mat- 
ters frequently  arise  for  determination  which,  if  they  stood 
alone  and  disconnected  with  other  circumstances  which  ^ive 
a  court  of  eriuity  jurisdiction,  would  be  properly  eognizabla 
in  a  court  of  law  and  triable  by  a  jury.    But  it  is  the  eozi* 
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stant  practice  of  courts  of  chancery  to  adjust  all  questions 
arising  between  the  parties  relating  to  the  subject  matter  of 
the  litigation  which  are  brought  into  issue  by  the  pleadings, 
regardless  of  whether  such  matter  is  legal  or  equitable  in 
ita  character.  We  have  no  doubt  of  the  jurisdiction  of  the 
circuit  court  of  Cook  county,  sitting  as  a  court  in  chancery, 
to  hear  the  evidence  and  adjudicate  upon  appellees'  claim 
and  to  make  a  final  order  for  its  payment. 

The  other  assignments  of  error  do  not  require  elaborate 
discussion.  It  is  urged  that  the  court  erred  in  the  exclu- 
sion and  admission  of  testimony.  This  being  a  chancery  pro- 
ceeding, any  error  in  this  regard  is  unimportant  if  there 
is  competent  evidence  in  the  record  sufficient  to  support  the 
decree  and  the'  evidence  which  ought  to  have  been  consid- 
ered would  not,  if  considered,  change  the  result:  Treleaven 
▼.  Dixon,  119  111.  548,  9  N.  E.  189,  and  cases  there  cited. 
Without  intimating  any  dissatisfaction  with  the  rulings  of 
the  trial  court  in  this  regard,  we  are  content  to  rest  our  con- 
clusion on  the  ground  that  the  competent  evidence  in  the 
record  is  quite  su£Scient  to  support  the  decree,  and  that  no 
evidence  excluded  could  have  led  to  any  different  result. 

Other  assignments  of  error  relate  to  questions  of  fact,  such 
as  tbat  the  decree  is  excessive  and  that  there  is  a  failure  of 
the  evidence  to  support  the  findings.  While  the  finding  of 
the  court  below,  and  its  approval  by  the  appellate  court,  are 
not,  in  a  chancery  proceeding,  binding  on  this  court,  still 
we  will  not  reverse  a  decree  unless  it  is  clearly  against  the 
evidence.  After  a  careful  examination  of  the  evidence,  aided 
hy  the  exhaustive  briefs  and  the  oral  arguments  ^^^  of  coun- 
sel, we  are  unable  to  find  any  reason  for  disagreeing  with 
the  trial  and  appellate  courts  on  the  questions  of  fact  in- 
volved. 

Finding  no  error  in  this  record  the  judgment  of  the  ap- 
pellate court  for  the  first  district  is  affirmed. 


EN70BCEMENT    AQAINST    A    KECEIVEB    OF     UABIIiITIES 

80XTNDIKO  IN  TOBT. 

L  liability  to  Persons  Interested  in  Estate. 

a.  In  Qeneial,  278. 

b.  In  tbe  Case  of  Bank  Deposits,  278. 

n.  Idability  to  Persons  not  Interested  in  Estate. 

a.  In  Oeneral,  279. 

b.  In  Case  of  Trespass  or  Conversion,  279. 

c  In  Case  of  Wrongs  Done  Prior  to  His  Appointment^  279. 
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m.  Liability  for  Acts  of  Agents  and  Employte. 

a.  In  Hi8  Individual  Capacity,  280. 

b.  In.  His  Official  Capacity,  280. 

ry.  Idanner  of  Enforcement  of  Liability,  281. 

Z.    Liability  to  Persons  Interested  In  Estate, 

a.  In  GeneraL — ^A  receiver,  in  caring  for  the  property  or  manag- 
ing the  busineas  over  which  he  has  been  appointed,  is  bound  to  pro- 
ceed with  at  least  ordinary  care  and  prudence.  When  he  uses 
ordinary  care  and  prudence,  that  is,  the  care  and  diligence  which  an 
Ordinarily  prudent  man  uses  in  handling  his  own  estate,  he  has  ful- 
filled the  measure  of  his  official  duty,  and  is  not  answerable  for  losses 
which  occur  to  the  property  and  assets  in  his  charge;  but  when  he 
fails  to  exercise  this  degree  of  care  and  diligence,  he  becomes  answer- 
able for  the  consequences  of  his  neglect  or  dereliction.  He  is  not  an 
insurer  of  the  safety  of  the  property;  ordinary  care^is  the  test  of  his 
responsibility.  The  measure  of  his  responsibility,  therefore,  is  analo- 
gous to  that  of  an  administrator  or  guardian:  Eskridge  v.  Hushworth, 
3  Colo.  App.  562,  34  Pac.  482;  Pangbum  v.  American  Vault  etc  Co., 
205  Pa.  93,  54  Atl.  508;  Groesbeck  Cotton  Oil  Gin  etc.  Go.  v.  Oliver 
(Tex.  Civ.  App.),  97  8.  W.  1092;  Chandler  ▼.  Gushing- Young  Shingle 
Co.,  13  Wash.  89,  42  Pac.  548;  United  States  Blowpipe  Go.  v.  Spencer, 
61  W.  Va.  191,  56  S.  E.  345;  Harrigan  ▼.  Gilchrist,  121  Wis.  127, 
99  N.  W.  909;  Gutterson  ▼.  Lebanon  Iron  etc.  Co.,  151  Fed.  72. 

In  Heffron  v.  Bice,  149  111.  216,  41  AnL  St.  Bep.  271,  36  N.  E.  562, 
a  receiver  acting  as  manager  of  a  hotel  is  held*  not  answerable  for  a 
small  sum  of  money  loaned  to  a  guest.  And  in  Hamm  ▼.  J.  Stone  & 
Sons  Livestock  Co.,  13  Tex.  Civ.  App.  414,  35  S.  W.  427,  a  receiver  is 
held  not  responsible  for  the  loss  of  cattle  simply  because  he  permitted 
them  to  remain  on  the  range,  nor  for  property  destroyed  by  fire 
merely  because  he  did  not  insure  it. 

b.  In  Case  of  Bank  Deposits. — ^A  receiver  may  deposit  the  funds 
of  the  e&tate  coming  into  his  hands  in  a  bank  of  good  standing  and 
repute;  and  in  determining  the  character  of  the  bank,  that  degree  of 
care  and  prudence  is  exacted  which  ordinarily  is  exercised  by  reason- 
ably cautious  men  in  transacting  their  business  of  like  importance. 
If  he  uses  this  degree  of  care  and  prudence,  he  is  not  responsible  for 
any  lose,  due  to  a  failure  of  the  bank.  The  same  is  true  in  reference 
to  continuing  the  deposit:  State  ▼.  Coming  State  Sav.  Bank,  128 
Iowa,  597,  105  N.  W.  159;  Ficener  v.  Bott  (Ky.),  47  S.  W.  251;  Groes- 
beck Cotton  Oil  etc.  Co.  v.  Oliver  (Tex.  Civ.  App.),  97  S.  W.  1092. 
Compare,  however,  Eicks  v.  Broyles,  78  Ga.  610,  6  Am.  St.  Bep.  2S0, 
3  S.  E.  772;  State  v.  Gooch,  97  N.  C.  186,  2  Am.  St.  Bep.  284,  1  S.  E. 
653.  But  the  rule  is  otherwise  where  he  does  not  deposit  the  money 
as  trustee,  but  mingles  it  with  his  own  funds  and  makes  the  deposit 
in  his  own  name,  deriving  profit  therefrom:  Schwartz  ¥•  Keystone 
OU  Co.,  153  Pa.  283,  25  Atl.  1018. 
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IL    XdabiUty  to  Penonfl  not  Interestad  In  Estate. 

a.  Li  OeneraL — ^A  receiver  in  charge  of  the  property  of  a  eor- 
pontion  and  of  the  management  of  its  bneineee  is  bound  to  the  same 
degree  of  care  as  the  corporation  would  be  under  the  control  of  its 
board  of  directors,  and  is  liable  in  his  official  character  for  his  neg- 
ligenee  and  the  negligence  of  his  agents  and  employes,  whereby  in- 
jory  resnlts  to  the  person  or  property  of  persons  other  than  those 
directly  interested  in  the  estate.  This  rule  is,  perhaps,  most  fre- 
quently applied  to  receivers  of  railroad  companies.  Claims  founded 
npoB  such  negligence  have  been  classed  as  operating  expenses,  and 
allowed  priority:  Bartlett  v.  Cicero  Light  etc.  Co.,  177  HI.  68,  69 
Am.  St.  Rep.  206,  52  N.  E.  339,  42  L.  B.  A.  715;  Knickerbocker  v. 
Benes,  195  IlL  434,  63  N.  E.  174;  Malott  v.  Shimer,  153  Ind.  35,  74 
Am.  St.  Bep.  278,  54  N.  E.  101;  FuUerton  v,  Fordyce,  121  Mo.  1,  42 
Am.  St.  Bep.  516,  25  8.  W.  587;  Texas  Pac.  By.  Co.  v.  Johnson,  76 
Tex.  421,  18  Am.  St.  Bep.  60,  13  8.  W.  463;  St.  Louis  a  W.  By.  Co. 
V.  Holbrook,  73  Fed.  112,  19  C.  C.  A.  385;  note  to  Green  v.  Coast  Line 
B.  B.  Co.,  54  Am.  St.  Bep.  425. 

h.  In  Case  of  Trespaas  or  Oonversion. — A  receiver  is  liable  person- 
ally  as  for  a  trespass  or  conversion  where  he  takes  possession  of 
property  not  included  in  the  trust,  notwithstanding  he  tak.  i  posses- 
non  under  an  order  of  court.  His  official  character  is  no  defense: 
Gutach  V.  Mcllhargey,  69  Mich.  377,  37  N.  W.  303;  Kenney  v.  Bauney, 
96  Mich.  617,  55  N.  W.  982;  Kirk  v.  Kane,  87  Mo.  App.  274;  Curran 
V.  Craig,  22  Fed.  101;  Kartell  v.  Tilghman,  99  U.  8.  547,  25  L.  ed. 
357;  Barton  v.  Barbour,  104  U.  8.  126,  26  L.  ed.  672;  note  to  Malott 
V.  Shimer,  74  Am.  St.  Bep.  289.  It  is  the  duty  of  a  receiver  to  de- 
mand goods  fraudulently  transferred  to  a  third  party,  and,  upon  a 
refusal,  to  bring  suit  for  their  recovery;  and  if  he  takes  the  property 
from  one  not  a  party  to  the  proceedings  in  which  he  received  his 
appointment,  against  the  will  of  such  party,  he  does  so  at  his  own 
personal  risk,  and  will  not  be  protected  by  the  court  when  not  acting 
for  it:  Tappscott  v.  Lyon,  103  Cal.  297,  37  Pac.  225.  A  receiver  who 
disobeys  an  order  of  court,  and  thereby  converts  to  his  own  use  prop- 
erty in  his  possession  as  receiver,  may  be  imprisoned  for  contempt 
of  court,  both  for  the  direct  contempt  of  disobeying  the  order,  and 
for  refusal  to  restore  the  prox>erty  so  converted  by  him:  Tindall  v. 
Nisbett,  114  Oa.  224,  39  8.  £.  849. 

c  In  Case  of  Wrongs  Done  Prior  to  His  Appointment. — A  re- 
eeiyer  is  not  liable  for  a  tort  committed  by  the  corporation  prior 
to  his  appointment,  and  hence  is  not  a  proper  party  in  an  action  to 
recover  damages  therefor:  Decker  v.  Gardner,  124  N.  Y.  334,  26  N.  E. 
814, 11  L.  B.  A.  480;  Finance  Co.  v.  Charleston  etc.  B.  B.  Co.,  46  Fed. 
508;  Northern  Pac.  B.  B.  Co.  v.  Heflin,  83  Fed.  93,  27  C.  C.  A.  460; 
McDermott  v.  Crook,  20  App.  D.  C.  465.  His  duty  and  liability  com- 
mence with  his  appointment,  and  his  assumption  of  the  control  of  the 
business  of  the  corporation.    He  is  then  substituted  for  the  corporation. 


280  American  State  Reports,  Vol.  120.       [Illinois, 

and  assumes  toward  the  public  the  duty  and  liabilities  of  the  corpora- 
tion. If  the  property  is  out  of  repnir,  and  a  dne  regard  for  public 
safety  demands  it  to  be  put  in  repair,  the  dnty  devolves  upon  him  to 
take  proper  steps  to  this  end|  and  for  a  n«gleet  of  thia  duty  he  be- 
comes  liable  to  any  person  injared  through  tueh  neglect:  Bobinson  t. 
Milla,  25  Mont.  891,  66  Pac  114. 

HL    Liability  tot  Acts  of  AgontB  and  Em^oy68. 

a.  In  HlB  IndiTldnal  Oapacity. — ^A.  receiver  who  is  himself  free  from 
fault  is  not  personally  liable  for  the  negligence  of  hia  employee  in 
operating  the  business  in  his  charge:  McGhee  v.  Willis,  134  Ala.  281, 32 
South.  301;  Bartlett  v.  Cicero  Light  etc.  Co.,  177  111.  68,  69  Am.  St. 
Bep.  206,  52  N.  E.  339,  42  L.  B.  A.  715;  Erskine  v.  Mcllrath,  60  Minn. 
485,  62  N.  W.  1130;  YanderbUt  v.  Central  B.  B.  Co.,  43  N.  J.  £q.  M9, 
12  Atl.  188;  Keating  y.  Stevenson,  21  App.  Div.  604,  47  N.  T.  Snpp. 
847;  Cardot  y.  Barney,  63  N.  Y.  281,  20  Am.  Bep.  533;  McKulta  v. 
Lockridge,  141  U.  &  327,  12  Snp.  Ct.  Bep.  11,  85  L.  ed.  796.  ''A  re- 
ceiver, as  such,  upon  principle  and  authority,  ia  not  personally  liable 
for  the  torts  of  his  employes.  Were  he  so  liable,  few  men  would  take 
the  responsibility  of  such  a  trust;  it  is  only  when  he  himself  com- 
mits the  wrong  that  he  is  held  personally  liable.  The  proceedinga 
against  him  as  receiver,  for  the  wrongs  of  his  employes,  is  in  the  nature 
of  a  proceeding  in  rem,  and  renders  the  property  in  his  hands,  as  each, 
liable  for  compensation  for  such  injuries'':  Davis  y.  Duncan,  19  f^ed. 
477. 

b.  In  His  Oflicial  Capacity. — ^The  liability  of  a  receiver  for  tho 
torts  of  his  employes  and  agents,  when  he  himself  ia  free  from  fault, 
is  in  his  official  capacity.  In  such  capacity  he  is  answerable  for  their 
torts:  FuUerton  v.  Fordyce,  121  Mo.  1,  42  Am.  St  Bep.  516,  25  S.  W. 
587;  Murphy  y.  Holbrook,  20  Ohio  St.  137,  5  Am.  St.  Bep.  633;  Inter- 
national etc.  B.  B.  Co.  V.  Bender,  87  Tex.  99,  26  S.  W.  1047;  Memphia 
ft  G.  B.  B.  Co.  V.  Hoechner,  67  Fed.  456,  14  C.  C.  A.  469.  The  judg- 
ment, therefore,  should  not  be  rendered  against  him  individually, 
but  as  receiver,  payable  out  of  the  funds  held  by  him  in  that  capacity, 
in  due  course  of  administration  of  his  receivership:  McNulta  v.  Enach, 
135  111.  46,  24  N.  £.  631;  Bobinson  v.  Kirkwood,  91  111.  App.  54;  Louis- 
ville Southern  B.  B.  Co.  v.  Tucker's  Admr.,  105  Ky.  492,  49  a  W. 
314;  Camp  v.  Barney,  4  Hun,  373;  Eddy  v.  Prentice,  8  Tex.  Civ.  App. 
68,  27  8.  W.  1063. 

' '  A  receiver  of  a  railroad  company,  who  is  exercising  the  franchises 
of  such  company  and  operating  its  road,  is,  in  his  official  capacity, 
amenable  to  the  same  rules  of  liability  that  are  applicable  to  the 
company  when  it  is  operating  the  road  by  virtue  of  the  same  fran- 
chises. For  torts  committed  by  his  servants  while  operating  the 
railroad  under  his  management,  he  ia  responsible  upon  the  principle 
of  respondeat  superior.  The  liability,  however,  is  not  a  personal  lia- 
bility, but  a  liability  in  his  official  capacity  only;  and  the  damages 
for  such  torts  are  not  to  be  recovered  in  suits  against  him  personally. 
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and  collected  on  executions  against  his  indiTidual  property,  but  re- 
covered  in  suits  or  proceedings  in  which  he  is  named  or  designated  a& 
receiver,  and  to  bo  paid  only  out  of  the  fund  or  property  which  the 
court  appointing  him  has  placed  in  his  possession  and  under  his  con- 
trol": McKnlta  T.  Loekridge,  187  HI.  270,  81  Am.  St.  Bep.  862,  27 
N.  E.  462. 

"The  sole  liability  of  a  receiyer,  except  in  eases  in  which  he  is 
personally  at  fault,  ia  official;  and  when  his  official  character  ceases, 
and  the  property,  through  which  alone  his  official  liability  may  be 
discharged,  has  passed  from  his  hands,  and  he  has  been  by  the  court 
discharged  from  his  trust,  then  no  Judgment  can  be  rendered  against 
him,  for  with  the  termination  of  his  official  existence  ends  his  official 
liability":  Averill  ▼.  McCook,  86  Mo.  App.  346;  By  an  y.  Hays,  62  Tex. 
42.  But  when  it  does  not  appear  that  the  receiyership  is  terminated, 
a  mere  ayerment  that  the  property  and  funds  haye  passed  out  of  hie 
possession  and  beyond  hia  control  will  not  constitute  a  good  defense 
in  an  action  against  him  for  personal  injuries:  Erb  y.  Poprita,  59 
Kan.  264,  68  Am.  St.  Bep.  362,  52  Pae.  871. 

Statutes  abolishing  or  modifying  the  f ellow-seryant  rule  in  the  case 
of  railway  corporations  bind  the  reoeiyers  of  such  concerns  and  make 
them  officially  answerable  to  their  employes  for  the  negligence  of 
coemploy^B,  under  eircnmstanees  where  the  corporation  itself  would 
have  been  liable  if  under  the  control  of  its  board  of  directors:  Hunt 
▼.  Connor,  26  Ind.  App.  41,  59  K.  E.  50;  Sloan  y.  Central  Iowa  By. 
Co.,  62  Iowa,  728,  16  N.  W.  331;  Bouse  y.  Harry,  55  Kan.  589,  40  Pac. 
1007;  Mikkelaon  y.  Truesdale,  63  Minn.  137,  65  N.  W.  260;  Powell  v. 
Sherwood,  162  Mo.  605,  63  S.  W.  485;  Homsby  y.  Eddy,  56  Fed.  461, 
5  C.  C.  A.  560.  A  contrary  rule,  howeyer,  seems  to  preyail  in  Georgia: 
Henderson  y.  Walker,  55  Qa.  481;  Centrid  Trust  Co.  y.  East  Tennessee 
etc  By.  Co.,  69  Fed.  353. 

IV.    Maimer  of  Bnf orcement  of  Liability. 

In  those  cases  where  a  receiyer  may  be  sued  without  leaye  of  the 
court  which  appoints  him,  it  is  doubtless  competent  for  a  person  in- 
jured by  his  negligence  or  misconduct  to  pursue  him  at  once  in  a 
conrt  of  law  by  an  action  for  damages:  Malott  y.  Shiner^  153  Ind.  35, 
74  Am.  St.  Bep.  278,  54  N.  E.  101.  The  judgment  recoyered  against 
him,  unless  the  case  is  one  where  he  can  be  held  indiyidually  liable, 
is  rendered  against  him  as  a  receiyer,  payable  out  of  the  funds  held 
by  him  in  that  capacity,  in  due  course  of  administration  of  his  re- 
ceivership: McNulta  y.  Ensch,  134  HI.  46,  24  N.  E.  631;  McNulta  y. 
Lockridge,  137  HL  270,  31  Am.  St.  Bep.  362,  27  N.  E.  452;  Camp  y. 
Barney,  4  Hun,  373. 

Bat  the  remedy  at  law  seems  not  exdusiye,  whether  or  not  leaye  of 
the  appointing  court  is  a  condition  precedent  to  the  right  to  sue.  The 
court  of  equity  which  appointed  the  receiver  may,  in  its  discretion, 
permit  the  aggrieved  party  to  sue  at  law,  or  it  may  itself  take  cogniz- 
ance of  the  liability  when  the  injured  party  comes  voluntarily  into 
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Buch  court  by  petition  for  redress,  and  the  receiver  cannot  saccessfullj 
object  to  its  jurisdiction.  The  jurisdiction  of  the  court  of  eqnitj 
having  once  attached  to  protect  the  equitable  rights  of  creditors,  it 
may  be  retained  to  do  complete  justice  and  full/  administer  upon 
the  property.  In  so  doing,  the  court  may,  if  it  sees  proper  to  do  so, 
adjust  claims  against  the  property  sounding  in  tort,  determine  the 
amount  thereof,  and  make  all  proper  orders  in  respect  to  the  time 
and  manner  of  their  payment,  thus  obviating  any  necessity  for  the 
aggrieved  party  resorting  to  another  forum:  Bee  the  principal  case; 
Klein  v.  Jewett,  26  N.  J.  Eq.  474;  Potter  v.  Spa  Springs  Brick  Co., 
47  N.  J.  Eq.  442,  20  Atl.  852;  Barton  y.  Barbour,  104  U.  &  126,  26 
L.  ed.  672. 


COAL  BELT  ELECTRIC  RAILWAY  COMPANY  v.  PEA- 
BODY  COAL  COMPANY. 

[230  HI.  164,  82  N.  E.  627.] 

COBPORATIONS— EstoppeL — One  Wlio  Puxchases  AU  the 
Stock  in  a  corporation  docs  not  acquire  the  ownership  of  the  corporate 
property  so  that  representations  made  to  him  at  the  time  of  the  pur- 
chase in  regard  to  the  right  of  the  corporation  to  draw  its  water 
supply  from  a  pond  can  create  an  estoppel  in  favor  of  the  corpora- 
tion itself,     (p.  286.) 

ESTOPPEL. — Clear,  Precise,  and  Uneqiiiyocal  Evidence  ie  re- 
quisite to  establish  an  estoppeL     (p.  286.) 

Ponnan  &  Whitnel  and  William  H.  Warder,  for  the  ap- 
pellants. 

Arthur  W.  Underwood  and  Denison  &  Spiller,  for  the  ap- 
pellees. 

i««  DUNN,  J.  In  1889,  and  later,  the  Egyptian  Pros- 
l)ecting  Company  purchased  the  coal  underlying  certain  lands 
in  Williamson  county  and  began  the  sinking  of  a  mine  and 
the  construction  of  a  coal-washer,  near  which  was  constructed 
a  pond  for  the  purpose  of  collecting  water  necessary  for  use 
in  said  mine  and  washer.  On  March  21,  1901,  all  the  rights 
of  the  Egj'^ptian  Prospecting  Company  were  conveyed  to  the 
Southern  Illinois  Coal  Mining  pnd  Washing  Company,  which 
ijontinued  to  own  and  operate  the  mine  and  washer  until 
January  7,  1905,  when  it  conveyed  all  its  interests  to  the 
Peabody  Coal  Company  of  Illinois.  In  1901  the  Coal  Belt 
Electric  Railway  Company  built  an  electric  railroad  passin<r 
near  the  said  mine  and  constructed  its  power-nouse  near  said 
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pond.  The  water  supply  for  this  power-house  was  first  ob- 
tained from  the  pond  above  mentioned  under  a  verbal  ar- 
rangement between  the  presidents  of  the  two  companies,  the 
railway  company  paying  nothing  for  the  privilege  and  hav- 
ing no  right  beyond  the  oral  consent  of  the  president  of  the 
Southern  Illinois  Coal  Mining  and  Washing  Company.  The 
water  was  used  in  this  way  for  some  time  but  with  much 
controversy  between  the  superintendents  of  the  two  compa- 
nies, the  superintendent  of  the  mining  company  demanding/ 
when  the  water  was  low  in  the  pond,  that  the  railway  com- 
pany should  cease  using  it.  Finally  the  railway  company 
laid  a  pipe  to  the  shaft  of  another  mine  and  for  a  few  weeks 
used  the  water  from  that  mine,  until  a  deep  well  was  driven 
near  the  power-house.  The  water  obtained  from  the  well  was 
not  good  for  use  in  the  boilers,  and  while  *®^  it  could  be 
osed  and  was  used  to  some  extent,  the  railway  company  con- 
tinued to  use  the  water  from  the  pond  whenever  it  was  per- 
mitted to  do  80  and  at  times  without  the  knowledge  of  the 
mining  company.  The  stock  of  the  railway  company  at  first 
was  owned  equally  by  Francis  S.  Peabody,  Arthur  W.  Un- 
derwood and  Frank  P.  Beed,  the  latter  being  president  of  the 
company.  Later  Mr.  Reed  sold  his  stock  to  the  other  two, 
and  in  1902  or  1903  they  sold  all  the  stock  to  the  Peabody 
Coal  Company  of  New  Jersey.  Th^  stock  of  the  Southern 
Illinois  Coal  Mining  and  Washing  Company  originally  be- 
longed to  Mr.  Peabody,  Mr.  Beed,  Mr.  Armstrong  and  Mr. 
Morris.  The  Peabody  Coal  Company  of  New  Jersey  owned 
all  the  capital  stock  of  the  Peabody  Coal  Company  of  Illinois, 
which  was  a  distinct  corporation,  and  Francis  S.  Peabody 
was  president  of  both  companies.  The  Peabody  Coal  Com- 
pany of  Illinois  owned  all  the  capital  stock  of  the  Southern 
Illinois  Coal  Mining  and  Washing  Company  in  1904.  On 
December  12,  1904,  the  Peabody  Coal  Company  of  New  Jer- 
sey sold  to  Qeorge  J.  Gould  all  the  shares  of  the  capital 
stock  of  the  railway  company  for  a  consideration  amounting 
to  seven  hundred  and  ten  thousand  dollars,  and  the  parties 
executed  a  written  contract  of  sale,  whereby  the  Peabody 
Coal  Company  guaranteed  the  existence  of  certain  facts  in 
regard  to  the  indebtedness,  property,  franchises  and  other 
conditions  of  the  railway  company,  and  made  certain  agree- 
ments not  necessary  to  be  specifically  stated,  in  regard  to 
the  traffic  of  said  railway  company  and  the  mines  controlled 
by  the  Peabody  Coal  Company.    After  the  transfer  of  the 
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stock  to  Mr.  Gould,  the  railway  company  continued  using^ 
water  from  the  pond.  The  superintendent  of  the  mining  oom- 
pany  notified  the  superintendent  of  the  railway  company  that 
the  water  was  not  sufficient  for  both  and  that  the  rail- 
way company  must  make  some  other  arrangement  for  water. 
Finally,  on  September  22,  1906,  the  Peabody  Coal  Company 
notified  the  railway  company  to  remove  its  intake  pipe  from 
the  pond  within  two  days,  or  on  failure  to  do  so  *®^  the  coal 
company  would  remove  it  Thereupon  the  railway  company^ 
George  J.  Gould  and  the  other  appellants  filed  tiieir  bill  in 
the  circuit  court  of  Williamson  coimty,  alleging  that  the  in- 
dividual appellants  were  the  owners  of  all  the  stock  of  the 
railway  company,  and  that  in  the  sale  of  said  stock  to  Gould 
the  Peabody  Coal  Company  and  P.  S.  Peabody  showed  him 
the  property  of  said  railway  company,  and,  as  a  part  thereof, 
said  pond,  and  stated  that  the  railway  company  had  a  pro- 
prietary interest  in  said  pond  and  in  the  water  therein,  and 
that  said  pond  was  a  part  of  the  plant  of  the  railway  company. 
The  bill  prayed  that  the  Peabody  Coal  Company  be  enjoined 
from  removing  the  railroad  company's  intake  pipe  from  said 
pond,  and  from  interfering  in  any  way  with  the  taking  by  the 
railway  company  of  water  from  said  pond  for  its  power-house. 
A  temporary  injunction  was  issued,  an  answer  was  filed,  and 
on  a  hearing  the  temporary  injunction  was  dissolved  and  the 
bill  was  dismissed  for  want  of  equity.  The  complainants 
thereupon  prosecute  this  appeal. 

The  Coal  Belt  Electric  Railway  Company  had  no  easement 
in  the  pond  and  could  not  itself  maintain  this  bill.  It  is 
claimed  that  the  circumstances  of  the  purchase  of  the  stock  of 
the  railway  company  by  Mr.  Gould  create  in  his  favor  an  eqai- 
table  estoppel  against  the  Peabody  Coal  Company's  deny- 
ing that  the  railway  company  has  an  easement  to  take  its 
supply  of  water  from  the  pond.  Appellants  claim  that  Mr. 
Gould,  by  his  purchase  of  the  stock  of  the  railway  company, 
acquired  all  the  property  of  the  railway,  and,  in  addition,  the 
right  to  a  supply  of  water  for  the  power-house  from  the 
pond.  The  Peabody  Coal  Company  of  New  Jersey  had  no 
direct  ownership  of  the  property  of  the  railway  company, 
but  was  the  owner  of  its  stock,  and  it  was  the  latter  which 
was  the  subject  matter  of  the  contract  with  Mr.  Gould.  By 
its  purchase  Mr.  Gould  did  not  acquire  the  ownership  of  the 
property  of  the  railway  company.  The  ownership  of  that 
property  remained  in  the  Coal  Belt  Electric  *^®  Railway 
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Company  as  before,  unaffected  by  the  sale.  Mr.  Qould  merely 
became  a  stockholder  of  the  railway  company  but  not  the 
owner  of  its  property  in  a  legal  sense,  though  he  could  control 
its  action  by  the  selection  of  its  officers :  Humphreys  v.  Mc- 
Kissock,  140  U.  S.  304, 11  Sup.  Ct.  Rep.  779,  35  L.  ed.  473 ;  Sel- 
lers V.  Greer,  172  lU.  549,  50  N.  B.  246, 40  L.  B.  A.  589 ;  2  Cook 
on  Stock  and  Stockholders,  sec.  709.  After  the  transfer  of  the 
stock  the  Coal  Belt  Electric  Railway  Company  sustained  the 
same  relation  to  its  property  as  before.  It  neither  acquired 
nor  lost  any  right,  by  estoppel  or  otherwise,  for  it  was  no 
party  to  the  transaction.  It  drew  water  from  the  pond  by 
sofferance  before  the  change  in  the  ownership  of  its  stock, 
and  it  had  no  greater  right  afterward. 

But  if  the  sale  had  been  of  the  property  of  the  railway  com- 
pany the  evidence  is  insufficient  to  support  the  bill.  The 
allegation  is  that  the  defendants  showed  the  pond  as  a  part 
of  the  property  owned  by  the  Coal  Belt  Electric  Railway 
Company,  and  stated  that  said  company  had  a  proprietary 
interest  in  said  pond  and  the  water  therein,  and  that  said 
pond  was  a  part  of  the  plant  of  said  company.  Mr.  Middle- 
ton  was  Mr.  (Mould's  representative  to  inspect  the  physical 
property  of  the  company  before  the  purchase  of  the  stock, 
and  he  testified  that  Mr.  Peabody  told  him  the  supply  of 
water  was  from  the  pond;  that  it  was  a  part  of  the  power 
plant  and  that  the  supply  was  sufficient  to  operate  the  plant. 
Mr.  Bums  testified  that  Mr.  Peabody  said  the  supply  of 
water  came  from  the  pond,  and  that  **we"  have  a  proprie- 
tary interest  in  the  pond.  Mr.  Peabody  testified  that  he  said 
the  supply  of  water  came  from  the  pond,  but  that  he  did 
not  say  that  the  railway  company  had  a  proprietary  interest 
in  the  pond  or  that  it  was  a  part  of  the  railway  company's 
property.  This  is  all  the  evidence  on  this  point.  It  was 
true  that  the  supply  of  water  came  from  the  pond.  The 
ooal  companies  which  Mr.  Peabody  represented  had  a  pro- 
prietary interest  in  the  pond,  and  if  he  made  the  statement 
Mr.  Bums  testified  to,  **we*'  could  as  well  refer  to  the  coal 
^^  companies  as  to  the  railway  company.  As  to  the  state- 
ment that  the  pond  was  a  part  of  the  plant  of  the  railway 
company,  one  witness  asserts  and  the  other  denies  that  it  was 
made.  This  testimony  falls  short  of  that  clear,  precise  and 
unequivocal  evidence  requisite  to  establish  an  estoppel.  In 
the  written  contract  which  was  prepared  after  Mr.  Middle- 
ton  had  inspected  and  reported  upon  the  properly  nothing 
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is  said  about  the  water  supply,  though  all  other  items  of 
property  are  mentioned  in  detail.  If  the  parties  understood 
that  the  p^nd  was  a  part  of  the  plant  of  the  railway  com- 
pany, it  is  strange  that  so  important  an  item  should  have 
been  omitted  from  the  guaranty  which  was  required  of  the 
defendant  in  the  contract  for  the  sale  of  the  stock- 
Since  neither  the  Coal  Belt  Railway  Company  nor  the 
Coal  Belt  Electric  Railway  Company  had  any  easement  in 
the  pond,  a  conveyance  of  all  the  property  would  have  car- 
ried no  right  to  draw  water  from  the  pond  as  appurte- 
nant to  the  property.  The  warranty  of  the*  Peabody  Coal 
Company  that  the  Coal  Belt  Electric  Railway  Company 
owned  a  power-house  with  machinery  therein,  a  theater,  also 
a  pump-house  and  machinery  connected  therewith,  also  a  bat- 
tery-house, and  other  appurtenances,  all  of  which  property 
was  to  be  mentioned  in  an  inventory  then  being  made  up 
by  the  representatives  of  the  parties,  could  not  apply  to  an 
easement  for  drawing  water,  which  was  not  mentioned  in 
the  warranty  or  the  inventory,  and  did  not,  in  fact,  belong 
to  the  railway  company. 

The  evidence  did  not  entitle  the  appellants  to  the  relief 
prayed  for,  and  the  bill  was  properly  dismissed. 
Decree  afBrmed. 


A  Corporation  and  Its  Stockholders  are,  in  contemplation  of  law,  dis- 
tinct from  each  other:  First  Nat.  Bank  v.  Winchester,  119  Ala,  168, 
72  Am.  St.  Eep.  904;  Home  Fire  Ins.  Co.  v.  Barber,  67  Neb.  644,  108 
Am.  St.  Rep.  716,  As  to  the  effect,  on  this  rule,  of  a  concentration  of 
all  the  stock  of  the  corporation  in  the  hands  of  one  shareholder,  see 
Urst  Nat.  Bank  v.  Winchester,  119  Ala.  168,  72  Am.  St.  Rep.  904; 
Swift  V.  Smith,  65  Md.  428,  57  Am.  St  Eep.  336;  Button  ▼.  Hoffman, 
61  Wis.  20,  50  Am.  Rep.  131« 
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PEOPLE  ▼.  MACAULET. 

[230  m.  208,  82  K.  E.  612.] 

ATTOBNET8 — Oronnds  for  Disbaxment. — ^Wliere  ma  mttornej, 
opon  diseovering  a  defeet  in  the  charter  of  a  corporation,  eonapires  to 
harass  the  company  and  to  embarrass  its  business  hj  organizing  a  ' 
eorporation  of  the  same  name  ostensibly  for  the  purpose  of  conducting 
a  similar  business,  but  really  for  the  sole  purpose  of  injuring  its  busi- 
ness and  extorting  money  from  it,  his  conduct  warrants  disbarment 
proceedings,  although  he  acta  openly  and  under  a  claim  of  right, 
(p.  290.) 

ATTOBNETS.— The  Standard  of  Penonal  and  Professioiial  in- 
tegrity which  should  be  applied  to  persons  admitted  to  practice  law 
is  not  satisfied  by  such  conduct  as  merely  enablea  them  to  escape  the 
penalties  of  the  criminal  law.     (p.  290.) 

ATTORNEYS. — Tontb  or  Inexperience  doea  not  extenuate  the 
offense  of  fraudulent  conspiracy  to  extort  money  that  is  inconsistent 
with  the  common  honesty  which  should  be  an  attribute  of  every  at- 
torney having  the  lieenae  of  this  court,     (p.  291.) 

John  L.  Fogle,  for  the  rdator. 

Cantwell  &  Roth  and  Charles  H.  Soeike,  for  the  respondent. 

««  DUNN,  J.  The  state's  attorney  of  Cook  county  filed 
an  information  in  this  court  for  the  disbarment  of  the  re- 
spondent, Charles  P.  R.  Maeauley,  who  was  enrolled  as  an  at- 
torney *®®  on  June  7,  1900.  The  cause  was  referred  to  a 
conunissioner  to  take  the  evidence  and  report  his  conclusions 
of  law  and  fact,  and  this  has  been  done. 

For  several  years  prior  to  the  year  1900  the  Colliery  En- 
gineer Company,  a  Pennsylvania  corporation,  had  been  con- 
ducting a  school  under  the  name  of  **The  International  Cor- 
respondence Schools  of  Scran  ton,  Pennsylvania."  Instruc- 
tion was  by  correspondence  through  the  mails  and  the  students 
were  furnished  text-books  by  the  corporation.  The  school 
had  agents  in  all  parts  of  the  country  soliciting  students 
and  had  built  up  a  large  business.  An  active  competitor  of 
this  school  was  the  American  School  of  Correspondence  of 
Boston,  of  which  Romanta  P.  Miller,  Jr.,  was  president. 
Soon  after  respondent's  admission  to  the  bar  he  was  employed 
as  a  solicitor  by  the  American  School  of  Correspondence,  and 
sought  to  induce  students  of  its  competitor  to  abandon  their 
contracts  and  make  new  ones  with  him.  He  succeeded  in 
inducing  one  Charles  Peacock  to  abandon  his  contract  with 
the  Scranton  corporation  upon  promise  that  the  respondent 
would  defend  him  without  charge  in  case  a  suit  was  com-w 
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menced  for  the  violation  of  the  contract.  Snit  was  brought 
and  respondent  appeared  for  the  defendant,  for  which  he 
received  twenty-five  dollars  from  Miller.  The  defense  was 
that  the  Pennsylvania  corporation  was  illegally  doing  busi- 
ness in  this  state.  After  the  trial  the  respondent  induced 
the  state  authorities  to  begin  an  action  against  the  Pennsyl- 
vania corporation  to  recover  the  penalty  provided  by  statute 
in  case  a  foreign  corporation  illegally  does  business  within 
this  state.  In  August,  1901,  he  went  to  Scranton,  Pennsyl- 
vania, and  induced  certain  citizens  to  apply  for  a  charter 
under  the  laws  of  that  state  for  a  corporation  to  be  known 
as  **The  International  Correspondence  Schools,"  with  its 
principal  office  at  Scranton.  He  represented  that  he  would 
make  a  good  sum  of  money  for  himself  and  those  who  joined 
him,  as  the  Colliery  Engineer  Company  would  pay  him  well 
to  give  up  the  charter  which  he  was  applying  **®  for.  Upon 
learning  the  object  of  the  respondent  some  of  the  signers  re- 
quested to  have  their  names  erased  from  the  application* 
Other  names  were  substituted  and  notice  of  the  application 
published.  While  the  application  was  pending,  the  officers 
of  the  Colliery  Engineer  Company  made  application  for  a 
charter  for  the  International  Correspondence  Schools  and  for 
a  change  of  the  name  of  the  Colliery  Engineer  Company  to 
the  International  Text  Book  Company.  Respondent  opposed 
these  applications  and  the  Colliery  Engineer  Company  op- 
posed respondent's  application  for  a  charter.  While  these 
contests  were  pending  respondent  obtained  a  charter  from  the 
state  of  Illinois  for  a  corporation  to  be  known  as  "The  Inter- 
national Correspondence  Schools  of  Scranton,  Pennsylvania," 
and  made  application  to  the  Pennsylvania  authorities  for  a 
license  for  it  to  do  business  in  that  state  as  a  foreign  corpora- 
tion, which  application  was  opposed  by  the  officers  of  the 
Colliery  Engineer  Company.  Respondent  then  formed  what 
was  known  under  the  laws  of  Pennsylvania  as  a  limited  part- 
nership, using  the  name  ''The  International  Correspondence 
Schools,  Limited."  He  also  formed  another  limited  partner- 
ship under  the  name  of  **The  Colliery  Engineer  Company, 
Limited."  His  applications  for  a  charter  and  for  a  license 
for  his  Illinois  corporation  to  do  business  in  Pennsylvania 
were  refused  and  the  application  of  the  officers  of  the  Colliery 
Engineer  Company  for  a  charter  and  a  change  of  name  was 
allowed.  Respondent  then  applied  for  a  charter  under  the 
Pennsylvania  law  for  a  corporation  to  be  known  as  ''The 


Oct  1907.]  Peoplb  v.  Maoaulbt.  289 

Colliery  Engineer  Company/'  and  thereupon  a  bill  was  filed 
by  the  International  Text  Book  Company,  successor  to  the 
CoUiery  Engineer  Company,  claiming  to  be  the  owner  of 
all  of  the  capital  stock  of  the  International  Correspondence 
Schools,  to  restrain  the  respondent  and  his  associates  from 
conducting  schools  or  doing  any  other  business  under  the 
names  ''International  Correspondence  Schools*'  and  ** Col- 
liery Engineer  Company" — the  names  of  the  two  limited 
^*^  partnerships  formed  by  him — and  also  to  prevent  the  Illi- 
nois corporation  known  as  the  Illinois  Correspondence  Schools 
of  Scranton,  Pennsylvania,  from  using  any  of  said  names. 
While  the  biU  was  pending  respondent  was  arrested  on  a 
charge  of  conspiracy  and  held  to  bail.  He  finally  agreed 
with  the  manager  of  the  International  Text  Book  Company 
to  abandon  all  proceedings  inimical  to  the  Colliery  Engineer 
Company  or  its  successors,  not  to  further  annoy  or  harass 
said  International  Text  Book  Company,  to  surrender  all  his 
rights  and  papers  connected  with  said  proceedings  and  to 
permit  the  injunction  prayed  for  in  said  bill  to  be  made  per- 
petual. He  also  signed  a  written  statement  setting  forth  his 
object  and  purpose  in  the  business  in  which  he  had  been 
engaged.  The. commissioner  found  that  the  respondent  orig- 
inated and  devised  the  scheme  aforesaid  to  annoy  and  injure 
the  Colliery  Engineer  Company  in  its  business  by  instigating 
prosecutions  against  said  company  on  the  charge  of  violating 
the  statutes  of  the  several  states  concerning  foreign  corpora- 
tionSy  advised  the  American  School  of  Correspondence  of 
such  scheme,  sought  the  conduct  thereof  as  its  attorney,  and 
was  employed  for  such  purpose  by  Bomanta  T.  Miller,  Jr.,  its 
president.  It  was  while  employed  by  such  attorney  that 
respondent  made  the  efforts  above  mentioned  to  secure  the 
various  charters  of  incorporation.  Miller  contributed  over 
six  hundred  dollars  to  the  scheme,  but  about  August  24,  1901, 
advised  respondent  that  the  American  School  of  Correspond- 
ence was  unwilling  to  have  its  name  used  in  that  connection, 
and  that  the  remittances  already  made  and  thereafter  to  be 
made  in  aid  of  said  scheme  should  be  treated  as  Miller's  per- 
sonal investment  in  said  business.  He  also  suggested  that 
respondent  should  sever  all  official  relations  with  the  Ameri- 
can School  of  Correspondence,  but  that  this  would  make  no 
difference  in  the  personal  relation  of  Miller  to  the  business. 

All  the  acts  of  the  respondent  in  these  transactions  were 
done  viith  the  approval  and  concurrence    of    Eomanta    T. 

Am.  St.  Rep.,  Vol.  120 — 19 


290  American  State  Reports,  Vol.  120.      [Illinou, 

'^^  Miller,  Jr.,  and  fheir  motive  was  to  harass  and  annoy  the 
Colliery  Engineer  Company  and  by  causing  it  large  ex- 
pense and  injuring  its  business,  to  induce  it  to  pay  the  re- 
spondent and  his  associates  a  large  amount  of  money  to 
desist  from  further  annoyance  and  injury.  The  respondent 
and  his  associates  at  no  time  intended  to  conduct  the  busi- 
ness of  a  correspondence  school,  but  they  conspired  to  take 
the  name  of  the  Colliery  Engineer  Company  in  order  to 
cause  it  to  pay  a  large  sum  of  money  to  be  relieved  from  their 
attacks  upon  and  injury  to  its  already  established  business, 
the  sole  purpose  being  to  compel  that  company  to  buy  its 
peace  from  respondent's  attacks  by  the  payment  of  his  de- 
mands. 

The  substance  of  the  charge  against  the  respondent  is, 
that  having  discovered  what  he  regarded  as  a  defect  in  the 
charter  of  the  Colliery  Engineer  Company,  he  organized  a 
conspiracy  to  harass  that  company  and  to  embarrass  its  busi- 
ness by  organizing  corporations  having  its  name  or  the  name 
in  which  its  business  was  transacted,  apparently  for  the  pur- 
pose of  conducting  a  similar  business  but  really  for  the  sole 
purpose  of  injuring  the  business  of  the  Colliery  Engineer 
Company  and  extorting  money  from  it.  The  commissioner 
has  found  that  charge  is  proved,  and  no  exception  having 
been  taken  to  bring  the  evidence  or  any  of  his  rulings  before 
us,  it  is  to  be  taken  as  true.  The  statement  of  the  charge 
made  and  proved  suflBciently  characterizes  the  moral  quality 
of  the  respondent's  acts.  His  counsel  seek  to  justify  them 
for  the  reason  that  what  he  did  was  done  openly,  under  a 
claim  of  right,  and  that  his  action  was  *^®  praiseworthy  be- 
cause he  gave  the  Colliery  Engineer  Company  an  opportunity 
to  test  the  question  at  the  start.  This  argument  w^ould  carry 
weight  if  the  respondent  had  been  in  good  faith  attempting 
to  organize  a  corporation  for  a  lawful  purpose,  but  while  pre- 
tending to  do  so  his  sole  object  was  the  dishonest  and  unlaw- 
ful purpose  of  extorting  money  by  interfering  with  the  es- 
tablished business  of  a  corporation  already  organized.  He 
did  not  intend  to  engage  in  the  business  for  the  purpose  for 
which  he  pret<?nded  to  organize  his  corporation,  but  he  in- 
tended to  demand  money  for  not  doing  so. 

The  standard  of  personal  and  professional  integrity  which 
should  be  applied  to  persons  admitted  to  practice  law  in  the 
courts  is  not  satisfied  by  such  conduct  as  merely  enables  them 
to  escape  the  penalties  of  the  criminal  law.    The  statute  and 
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the  rales  of  this  court  require  a  good  moral  character  as  a  con- 
dition precedent  to  a  license  as  an  attorney.  This  includes  at 
least  common  honesty,  and  is  not  consistent  with  an  effort 
to  obtain  a  part  of  the  wealth  of  another  by  any  means  not 
denounced  by  the  criminal  statutes.  The  predatory  instinct 
which  led  to  respondent's  raid  upon  the  Colliery  Engineer 
Company  is  accompanied  with  an  obtuse  moral  discernment 
which  seems  not  to  realize  that  the  respondent's  use  of  the 
forms  of  law  in  that  matter  was  not  proper.  Youth  or  inex- 
perience does  not  extenuate  the  offense  of  a  fraudulent  con- 
spiracy to  extort  money  that  is  inconsistent  with  the  common 
honesty  which  should  be  an  attribute  of  every  attorney  hav- 
ing the  license  of  this  court. 

No  reason  is  apparent  why  the  lapse  of  time  in  this  case 
makes  it  unjust  or  unfair  to  require  the  respondent  to  an- 
swer this  charge. 

The  rule  will  be  made  absolute  and  respondent's  name 
stricken  from  the  roll  of  attorneys  of  this  court. 


Grounds  for  the  Disbarment  of  Attorneys  are  discuflsed  in  the  notes 
to  In  re  Philbrook,  45  Am.  St.  Rep.  71;  In  re  Thresher,  114  Am.  St. 
Bep.  839.  An  attorney  may  be  disbarred  whenever  he  ceases  to  have 
t  good  moral  character:  People  v.  Smith,  200  111.  442,  93  Am.  St.  Bep. 
20au 


DBADMAN  v.  YANTIS. 

[230  HI.  243,  82  N.  E.  592.] 

WILZiS — Creation  of  Life  Estate  and  Bemalnder. — A  devise 
to  the  wife  of  the  testator  for  and  during  her  natural  life,  and  at  her 
death  to  the  daughter  ot  the  testator  and  her  two  children,  creates  in 
the  latter  a  vested  remainder,  subject  only  to  a  life  estate  in  the 
widow,     (p.    297.) 

FABTITIOK. — ^Beversionen  and  Bemaindermen  owning  inter- 
ests in  fee  in  land  subject  to  an  unexpired  life  estate  are  entitled  to 
partition,     (p.    297.) 

EXECUnOK.— A  Vested  Bemainder  Is  Snbject  to  levy  and 
tale  on  execution  against  the  remainderman,     (p.  298.) 

EQUITY — ^Ziaches — Stale  Demands. — A  court  of  equity,  which 
is  never  active  in  relief  against  conscience  or  public  convenience,  has 
always  refused  its  aid  to  stale  demands  when  the  party  has  slept  upon 
lus  rights  and  acquiesced  for  a  great  length  of  time.  Nothing  can 
call  forth  this  court  into  activity  but  conscience,  good  faith,  and 
reasonable  diligence,     (p.  299.) 

EQUITY — ^Laches — Statute  of  Limitations. — In  administering 
their  remedies,  courts  of  equity,  while  sometimes  adopting  the  stat- 
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utoTj  period  of  limitation,  bj  analogy,  haye  never  regarded  them* 
selves  bound  down  by  any  hard-and-fast  mle,  but,  looking  at  the 
parties,  their  relation  to  eaeh  other,  and  the  surrounding  eircnmstances, 
have  determined  the  question  of  diligence,  in  eaeh  ease,  according  to 
equity,  having  due  regard  for  those  dementary  principles  upon  which 
their  jurisdiction  rests,     (p.  300.) 

BZEOUnON  8ALE— Absence  of  Bon»  Fldo  Debtr— The  Pnr- 
efaaser  at  the  execution  sale  is  n(it  required  to  look  beyond  what  is 
disclosed  upon  the  face  of  the  record  to  ascertain  whether  the  judg- 
ment was  founded  upon  a  bona  fide  debt.     (p.  301.) 

JUDaMENT — ^Absence  of  Bona  Fide  Debt. — A  judgment  fraud- 
ulently obtained  because  no  bona  fide  debt  existed  is  not  void,  but 
merely  voidable,  at  the  instance  of  the  party  aggrieved  when  he 
promptly  seeks  relief,     (p.  301.) 

MOBTGAGE — ^Deed  Absolute. — ^The  Burden  of  Proof  is  upon  the 
party  alleging  that  a  deed  absolute  on  its  face  was  intended  as  a 
mortgage,  to  establish  such  fact  by  clear  and  convincing  evidence, 
(p.  302.) 

MOBTGAGE — ^Doed  Absolute — ^Bight  to  Bedeem. — When  the 
legal  title  is,  by  deed  absolute  in  form,  conveyed  to  secure  a  loan,  no 
action  is  necessary  to  devest  the  right  to  redeem.  Such  right  may 
be  lost  by  laches,     (p.  303.) 

MOBTGAGE — ^Deed  Absolute— Subsequent  Grantee. — ^Where  one 
having  the  right  to  redeem  under  a  deed  absolute,  intended  as  a 
mortgage,  makes  a  sale  and  directs  the  holder  of  the  legal  title  to 
convey  the  premises  to  the  purchaser,  the  latter  takes  the  title  devested 
of  the  condition  of  defeasance,     (p.  303.) 

B.  M.  Peadro  and  Braz  D.  Tull,  for  the  appellants. 

Walter  C.  Headen,  Greorge  B.  Rhoads  and  Dove  &  Dove, 
for  appellees. 

^^  VICKEBS,  J.  This  is  an  appeal  from  a  decree  of  the 
Shelby  county  circuit  court  dismissing,  for  want  of  equity, 
a  bill  for  partition  ffled  by  Elzina  Deadman  against  Cordelia 
Yantis  and  others.  Mary  J.  Dixon,  who  was  a  defendant  in 
the  original  bill,  was  by  amendment  made  complainant.  John 
W.  Dixon,  another  defendant,  filed  an  answer  confessing 
the  material  allegations  in  the  bill,  and  subsequently  filed  a 
cross-bill  setting  up  certain  facts  and  praying  relief,  which 
will  be  more  fully  stated  hereinafter. 

The  original  bill  alleged  that  William  Claridge  was  the 
owner  of  the  north  half  of  the  southeast  quarter  of  section 
15,  the  north  half  of  the  southwest  quarter  of  section  14 
and  the  southeast  quarter  of  the  southwest  quarter  of  section 
14,  township  12  north,  range  4  east,  in  Shelby  county,  at  the 
time  of  his  death,  which  occurred  May  29, 1880 ;  that  said  Clar- 
idge died  testate  and  that  his  will  was  duly  probated  in  Shelby 
county;  that  by  his  last  will  William  Claridge  devised  the 
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two  htuidred  acres  of  land  above  described  to  his  widow, 
fSizabeth  M.  Claridge,  during  her  ***  lifetime,  with  remain- 
der in  fee  to  his  daughter,  Mary  Jerusha  Dixon,  and  her  two 
cliildren,  John  William  Dixon  and  Elzina  Dixon  (now  Elzina 
Deadman),  in  equal  parts,  as  tenants  in  common.  The  clause 
of  the  will  which  is  supposed  to  vest  the  above  interests  in 
the  parties  is  the  third,  and  is'as  follows: 

"Third — I  do  give,  devise  and  bequeath  unto  my  wife, 
Elizabeth  M.  Claridge,  for  and  during  her  natural  life,  my 
home  farm  on  which  I  now  live,  consisting  of  two  hundred 
acres,  described  as  follows,  to  wit:  The  north  half  of  the 
southeast  quarter  of  section  15,  and  the  north  half  of  the 
southwest  quarter  of  section  14,  and  the  southeast  quar- 
ter of  the  southwest  quarter  of  section  14,  all  in  township 
12  north,  range  4  east,  in  Shelby  county,  in  the  State  of 
Illinois;  and  it  is  my  will  and  desire,  and  I  do  direct,  that 
during  the  life  of  my  said  wife  my  said  daughter,  Mary 
Jerosha  Dixon,  and  her  children,  William  Dixon  and  Elzina 
Dixon  shall  live  upon  said  home  place  and  enjoy  the  use  and 
rents  and  profits  thereof,  and  at  the  death  of  said  wife  I  will 
and  devise  said  home  place  to  my  daughter,  Mary  Jerusha 
Bixon  and  her  said  children,  William  Dixon  and  Elzina 
Dixon,  and  the  survivors  of  them,  and  to  their  heirs  and  as- 
signs forever. " 

The  bill  alleges  that  on  the  9th  of  January,  1905,  the 
widow,  Elizabeth  M.  Claridge,  died,  and  that  by  virtue  of 
said  will  the  title  to  the  real  estate  thereupon  became  vested 
in  Mary  Jerusha  Dixon  and  her  two  children,  John  W. 
Dixon  and  Elzina  Deadman,  as  tenants  in  common,  each 
owning  one-third  undivided  interest;  and  it  is  averred  that 
the  title  in  fee  did  not  vest  in  Mary  J.  Dixon  and  her  two 
children  prior  to  the  death  of  the  life  tenant.  Cordelia 
Yantis,  John  W.  Yantis,  E.  A.  Richardson,  (George  D. 
Chafee,  and  others,  were  made  defendants,  and  as  to  the 
interest  or  claim  of  defendants  above  named  it  is  charged 
that  ''they  claim  some  interest  in  or  to  said  premises,  or  a 
part  thereof,  as  grantees,  mortgagees,  judgment  creditors 
*^  or  tenants,  which  said  interests,  and  each  of  them,  if  any 
there  are,  are  illegal  and  void  and  constitute  a  cloud  upon 
the  title"  of  the  parties  in  interest.  There  is  no  other  aver- 
ment in  the  original  bill  respecting  the  interests  or  claims 
of  the  defendants  than  the  general  statement  above  quoted* 
The  MD  eonduded  with  the  usual  prayer  for  partition. 
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Cordelia  and  John  W.  Yantis  filed  a  joint  and  several 
answer  to  said  bill,  admitting  the  ownersJiip  and  death  of 
William  Claridge  and  that  the  lands  were  devised  as  stated 
in  the  third  clause  of  the  will.  These  defendants,  however, 
contended  for  a  somewhat  different  construction  of  the  clause 
of  the  will  devising  the  lands  in  question.  The  answer  de- 
nies that  the  title  did  not  vest  under  the  will  until  the  death 
of  the  life  tenant,  and  charges  that  by  the  will  the  fee  vested 
in  Mary  J.  Dixon  and  her  two  children  subject  to  the  life 
estate  of  Elizabeth  Claridge.  The  answer  denies  that  Mary 
J.  Dixon  and  her  children,  or  either  of  them,  have  any  in- 
terest whatever  in  said  real  estate,  and  avers  that  Cordelia 
Yantis  owns  all  of 'said  real  estate  in  fee  simple;  that  the 
title  of  Cordelia  Yantis  was  obtained  in  the  following  man- 
ner: On  February  17,  1890,  John  W.  Dixon  and  wife  con- 
veyed, by  warranty  deed,  his  undivided  interest  in  said  prem- 
ises to  George  D.  Chafee,  and  that  on  February  17,  1892, 
Chafee  conveyed  the  same  premises  to  Cordelia  Yantis;  that 
on  October  2,  1891,  the  said  John  W.  Dixon  conveyed,  by 
quitclaim  deed,  all  his  interest  in  the  premises  to  E.  A.  Rich- 
ardson, and  on  May  19,  1892,  said  Richardson  conveyed  the 
said  premises  to  Cordelia  Yantis.  The  answer  then  alleges 
a  recovery  of  a  judgment  in  favor  of  J.  J.  Chrissenberr^' 
against  John  W.  and  Mary  J.  Dixon,  and,  by  virtue  of  an 
execution  on  said  judgment  levied  upon  the  interest  of  Mary 
J.  Dixon,  Cordelia  Yantis  obtained  a  sheriff's  deed,  under 
said  sale,  September  29,  1894,  to  the  interest  of  Mary  J. 
Dixon  in  the  premises.  By  the  conveyance  aforesaid  it  is 
alleged  that  Cordelia  Yantis  became  the  owner  in  fee  simple 
of  a  two-thirds  interest  in  said  land,  ^^'^  subject  only  to  the 
life  estate  of  the  widow,  Elizabeth  Claridge.  The  answer 
then  avers  that  on  October  1,  1894,  Cordelia  Yantis,  as  owner 
of  a  two-thirds  interest  in  fee,  filed  her  bill  for  partition 
against  Elzina  Deadman,  and  avers  that  such  proceedings 
were  had  in  that  case  as  resulted  in  a  decree  of  the  circuit 
court  of  Shelby  county  finding  that  Cordelia  Yantis  was  the 
owner  of  two-thirds  and  Slzina  Deadman  the  owner  of  the 
remaining  one-third.  The  answer  shows  that  commissioners 
were  appointed  in  that  proceeding,  who  found  the  lands  not 
susceptible  of  division  and  partition  and  assigned  the  north- 
east quarter  of  the  southwest  quarter  of  section  14  and  the 
northwest  quarter  of  the  southwest  quarter  of  section  12, 
being  eighty  acres  of  the  two  hundred  acres,  to  Elizabeth 
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Claridge  in  full  of  her  interest  in  the  whole.  The  answer 
shows  that  the  lands  were  appraised  in  separate  tracts  at 
three  thousand  two  hundred  dollars  and  that  the  sale  was 
had  on  November  30,  1894,  and  that  Cordelia  Yantis  bought 
the  same  for  three  thousand  two  hundred  and  seventy-five 
dollars;  that  the  master  issued  a  certificate  of  sale  to  her, 
which  was  by  her  assigned  to  C.  W.  Steward,  upon  which  a 
master's  deed  was  issued  April  1,  1895,  conveying  to  Steward 
the  whole  of  said  premises,  including  the  eighty  acres  set  off 
to  the  widoTV,  subject,  however,  to  her  life  estate  in  said  eighty 
acres;  that  the  sale  was  afterward  approved  by  the  court, 
and  that  Elzina  Deadman  received,  in  full  of  her  one-third 
interest,  one  thousand  and  seventy-eight  dollars  and  forty-one 
cents,  and  receipted  for  the  same.  The  answer  charges  that 
Elzina  Deadman  had  been  duly  served  with  process  and  had 
fall  knowledge  of  all  of  said  proceedings  and  that  she  re- 
ceived and  receipted  for  the  proceeds  of  said  sale,  and  that 
the  purchaser.  Steward,  went  into  possession  of  one  hundred 
and  twenty  acres  of  said  land,  the  widow  being  in  posses- 
sion of  the  other  eighty.  It  is  alleged  that  by  virtue  of  said 
partition  proceeding  and  sale  said  Steward  became  the  owner 
in  fee  simple  of  the  whole  of  said  tract,  subject  to  the  life 
estate  in  eighty  acres,  and  that  he  went  into  possession  and 
remained  in  open  and  notorious  possession  from  thence  until 
he  conveyed  *^®  the  same;  that  afterward  the  widow  leased 
the  said  eighty  acres  to  said  Steward,  and  that  under  the 
said  lease  said  Steward  was  in  possession  of  the  eighty  acres 
and  of  the  one  hundred  and  twenty  acres  as  owner.  It  is 
averred  that  said  Steward  made  valuable  and  lasting  im- 
provements upon  said  premises  after  he  obtained  said  deed 
and  before  the  commencement  of  this  suit ;  that  on  June  10, 
1904,  said  Steward,  in  consideration  of  five  thousand  dollars, 
conveyed  the  whole  of  said  premises  to  Cordelia  Yantis,  sub- 
ject to  the  rights  of  the  widow  therein ;  that  Cordelia  Yantis 
facceeded  to  the  immediate  possession  of  said  premises  and 
has  been  in  possession  all  of  the  time  until  the  bringing  of 
this  suit,  and  still  is  in  possession  of  same.  It  is  averred 
that  said  Steward  and  Cordelia  Yantis  paid  all  of  the  taxes 
assessed  upon  said  premises  under  claim  and  color  of  title 
made  in  good  faith,  and  that  such  payment  of  taxes  was 
made  for  more  than  seven  successive  yeara  preceding  the  fil- 
ing  of  the  bill.  The  answer  claims  title  by  limitation,  and 
sets  up  the  laches  of  Elzina  Deadman  in  bringing  this  suit 
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as  a  bar  to  the  same.  By  an  amendment  to  her  answer  Cor- 
delia Yantis  alleges  that  she  made  valuable  and  lasting  im- 
provements on  the  land  after  she  obtained  the  deed  from 
Steward. 

John  W.  Dixon  filed  a  cross-bill,  in  which  he  claimed  to 
be  the  owner  of  a  one-third  undivided  interest  in  the  prem- 
ises, and  charged  that  Mary  J.  Dixon  and  Elzina  Deadman 
were  the  owners  of  the  other  undivided  two-thirds  interest 
therein.    He  charges  in  his  cross-bill  that  his  undivided  in- 
terest is  subject  to  a  certain  indebtedness  due  to  John   W. 
or  Cordelia  Yantis,  secured  by  a  mortgage  upon  his  interest,, 
brought  about  as  follows:  On  February  17,  1890,  John   W. 
Dixon  borrowed  from  George  D.  Chafee  five  hundred  dol- 
lars and  executed  to  Chafee  a  mortgage  in  the  form  of  a. 
deed  for  said  premises  to  secure  a  note  for  said  amount ;  that 
on  October  2,  1891,  he  became  indebted  to  E.  A.  Richard- 
son in  the  sum  of  one  hundred  dollars,  and  executed  to  him 
a  mortgage  in  the  form  of  a  deed  upon  said  premises  to  se- 
cure said  debt;  alleges  that  *^  on  February  17,  1892,  said 
Chafee   and   Richardson   were   desirous   of   receiving   their 
money,  and  that  John  W.  Dixon  arranged  with  John  W.  Yan- 
tis for  the  money  to  pay  said  indebtedness,  and  that  Chafee 
and  Richardson  were  to  transfer  said  security  to  Yantis; 
that  in  pursuance  of  this  arrangement  Chafee  and  Richard- 
son, at  the  request  of  Dixon,  and  by  arrangements  with  John 
W.  Yantis,  conveyed  said  premises  to  Cordelia  Yantis ;  avers- 
that  said  Yantis  paid  the  indebtedness  to  Chafee  and  Rich- 
ardson and  advanced  to  Dixon  the  further  sum  of  four  hun- 
dred dollars,  making  a  total  of  about  twelve  hundred  dol- 
lars; that  John  W.  Dixon  executed  his  notes  to  said  Yantis 
for  said  amount  and  received  from  said  Yantis  bond  for  a 
deed  for  the  reconveyance  of  said  premises  upon  the  pay- 
ment of  said  indebtedness;  alleges  that  he  has  made  pay- 
ments in  money  and  property  to  a  large  amount  and  that 
there  is  not  to  exceed  the  sum  of  six  hundred  dollars  now  dne- 
on  said  indebtedness;  prays  for  an  accounting  and  offers 
and  tenders  to  pay  whatever  may  be  found  to  be  due  upon 
such  accounting,  and  asks  that  the  conveyance  to  Cordelia 
Yantis  be  held  as  a  mortgage  and  that  he  be  allowed  to  re- 
deem theref  romu 

Cordelia  Yantis  and  John  W.  Yantis  answered  the  cross- 
bill, in  which  they  deny  that  the  transaction  by  which  the 
title  was  conveyed  to  Cordelia  Yantis  was  a  loan  or  that 
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the  deed  was  a  mortgage,  and  reasserted,  as  in  their  previ- 
ons  answer  to  the  original  bill,  that  the  transaction  was  a 
sale  and  that  the  deed  was  an  absolute  conveyance  made  in 
pursuance  thereof.  The  answer  sets  up  possession,  payment 
of  taxes,  making  of  valuable  improvements,  and  insists  that 
John  W.  Dixon  is  estopped,  by  reason  of  laches,  from  claim- 
ing any  rights  in  the  premises. 

After  replications  were  filed  the  cause  was  referred  to 
a  special  master  to  take  the  proofs  and  report  his  conclu- 
sions, both  of  law  and  fact.  The  master  reported  that  the 
original  bill  and  cross-bill  were  not  sustained  by  the  proof 
and  that  the  equities  were  with  defendants  as  to  both  bills,. 
**^  and  recommended  a  decree  dismissing  them.  Elzina 
Deadman  filed  sixty-two  objections  to  the  findings  of  the 
master  as  respects  the  original  bill  and  John  W.  Dixon  filed 
twenty-three  objections  to  the  findings  on  the  cross-bill,  alt 
of  which  were  overruled  by  the  master  and  the  case  was  heard 
IB  the  circuit  court  on  exceptions  to  the  master's  ruling.  The 
circuit  court  overruled  all  exceptions  and  entered  a  decree 
dismissing  both  the  original  and  cross-bills. 

The  evidence  in  this  case  is  very  voluminous  and  need 
not  be  set  out  in  this  statement.  The  testimony  bearing  upon 
such  questions  of  fact  as  are  necessary  to  be  determined  will 
be  set  out  and  discussed  in  the  opinion. 

Under  the  third  clause  of  the  will  of  William  Claridge 
there  can  be  no  doubt  that  the  testator  intended  that  his 
ivife,  Elizabeth  M.  Claridge,  should  have  the  two  hundred 
acres  of  land  in  controversy  during  her  natural  life,  and 
that  his  daughter,  Mary  J.  Dixon,  and  her  children,  John  W. 
and  Elzina,  and  the  survivors  of  them,  should  have  a  vested 
fee  simple  title  in  remainder,  subject  only  to  the  life  estate 
of  the  widow.  The  title  of  the  tenants  in  fee  being  vested 
upon  the  death  of  the  testator,  it  became  subject  to  the  laws 
of  conveyance,  partition  and  sale  on  execution  for  the  debts 
of  the  owners. 

That  reversioners  and  remaindermen  owning  interests  in 
fee  in  land  subject  to  an  unexpired  life  estate  are  entitled 
to  partition  is  well  established  law  in  this  state:  Scoville  v. 
Billiard,  48  111.  453;  Hartmann  v.  Hartmann,  59  111.  103; 
Drake  v.  Merkle,  153  111.  318,  38  N.  E.  654;  Ruddell  v.  Wren, 
208  IlL  508,  70  N.  E.  751 ;  Miller  v.  Lanning,  211  lU.  620,  71 
N.  E.  1115;  Dee  v.  Dee,  212  111.  »»  338,  72  N.  B.  429.  It 
is  equally  well  established  that  a  vested  remainder  is  sub- 
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ject  to  levy  and  sale  on  execution  against  the  remainderman : 
Railsback  v.  Lovejoy,  116  111.  442,  6  N.  E.  504;  Springer  v. 
Savage,  143  111.  301,  32  N.  E.  520 ;  Dueker  v.  Burnham,  146 
lU.  9,  37  Am.  St.  Rep.  135,  34  N.  E.  558;  Brokaw  v.  Ogle, 
170  111.  115,  48  N.  E.  394.  In  the  case  last  above  cited  it 
is  held  that  the  remainderman's  interest  encumbered  with  a 
homestead  may  be  levied  upon  and  sold  subject  to  the  home- 
stead right  of  the  widow,  and  that  such  premises  are  subject 
to  partition  among  the  heirs,  subject  to  the  right  of  dower 
and  liomestead  estate  of  the  widow.  The  rule  appears  to 
be  otherwise  with  respect  to  contingent  remainders:  Haward 
V.  Peavey,  128  111.  430,  15  Am.  St.  Rep.  120,  21  N.  E.  503. 

Since  it  is  contended  that  the  titles  of  Mary  J.  and  John 
W.  Dixon  and  Elzina  Deadman  were  devested  at  different 
times  and  by  different  methods,  it  will  be  necessary  to  con- 
sider the  case  as  applicable  to  each  of  these  parties  separately. 

First,  as  to  the  interest  of  Elzina  Deadman:  The  evidence 
shows  that  the  partition  proceeding  set  up  in  the  answer  of 
John  W.  and  Cordelia  Tantis  was  regularly  conducted  and 
resulted  in  a  decree  for  the  sale  of  the  premises;  that  there 
was  personal  service  upon  Elzina  Deadman,  as  shown  by  the 
return  of  the  sheriff  of  Moultrie  county  and  by  the  finding 
of  the  court  in  the  decree;  that  in  pursuance  of  the  decree 
a  sale  was  had  and  that  the  premises  brought  approximately 
their  appraised  value;  that  Cordelia  Tantis  became  the  pur- 
chaser at  the  sale  and  received  a  certificate  of  purchase, 
which  she  assigned  to  C.  W.  Steward,  upon  which  a  master's 
deed  was  issued  to  Steward  April  1,  1895.  The  evidence  also 
shows  that  Steward  immediately  took  possession  of  one  hun- 
dred and  twenty  acres  of  the  land  in  question  and  continued 
to  hold  the  same  until  June  10,  1904,  when  he  conveyed  the 
premises  to  Cordelia  Yantis.  Elzina  Deadman  made  no  de- 
fense to  this  bill  for  partition.  Without  regard  to  the  valid- 
ity of  the  Yantis  title  to  the  two-thirds  interest  which  she 
claimed  in  that  suit  as  against  Mary  J.  ^^^  and  John  W. 
Dixon,  it  is  clear  that,  so  far  as  Elzina  Deadman  is  concerned, 
she  is  bound  by  that  decree,  and  will  not  be  heard  to  say 
in  this  or  any  other  suit  that  Cordelia  Yantis  had  no  title. 
If  she  desired  to  question  the  title  of  Cordelia  Yantis  to  the 
interest  she  claimed,  she  should  have  done  so  in  the  original 
partition  suit  between  herself  and  Cordelia  Yantis.  Having 
failed  to  quastion  her  title  in  that  suit  she  will  not  be  heard 
now  to  say  that  Cordelia  Yantis  had  no  interest  and  that 
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the  shares  claimed  by  her  belonged  to  other  persons.  She  is 
estopped  by  the  adjudication  in  that  ease  from  asserting  the 
nonexistence  of  the  Yantis  title,  which  was  directly  involved 
and  passed  on  in  that  litigation.  She  received  the  proceeds 
of  her  one-third  interest,  which  she  has  held  from  the  time 
distribution  was  made  and  still  holds  the  same,  and  does  not, 
by  her  bill,  ofEer  to  restore  the  same  to  the  purchaser  at  the 
sale.  After  the  receipt  of  her  share  of  the  proceeds  of  the 
sale  Elzina  Deadman  remained  silent  when  in  conscience  she 
should  have  spoken;  now  equity  will  debar  her  from  speak- 
ing when  in  conscience  she  ought  to  remain  silent.  Belying 
on  his  title  obtained  with  a  knowledge  of  this  appellant,  the 
purchaser  took  possession  and  has  expended  large  sums  of 
money  in  improvements  and  taxes,  and  it  would  be  highly 
inequitable,  if  not  positively  fraudulent,  to  permit  his  title 
to  be  disturbed  by  one  whose  silence  justified  a  belief  that 
her  claim  had  been  abandoned. 

Conceding  the  existence  of  irregularities  in  the  partition 
proceeding,  there  is,  in  our  opinion,  such  a  want  of  diligence 
in  applying  for  relief  that  a  court  of  equity  cannot  grant 
it  without  relaxing  its  respect  for  some  of  the  elementary 
maxims  that  have  ever  controlled  in  the  administration  of 
equitable  remedies.  The  summons  in  the  partition  case  was 
served  on  Elzyia  Deadman  on  the  second  day  of  October, 
1894,  and  the  master's  deed  was  executed  on  April  1,  1895. 
She  filed  her  bill  in  this  case  on  November  1,  1905.  There 
was  therefore  a  delay  of  more  than  ten  years  from  the  date 
^^  of  the  master's  deed  and  more  than  eleven  years  from 
the  service  of  the  summons,  and  since  she  offered  no  defense 
her  acquiescence  may  well  be  said  to  date  from  the  service 
of  the  summons.  No  circumstances  exist  to  shield  her  from 
the  rule  that  "equity  aids  the  diligent — ^not  those  who  slumber 
on  their  rights.''  The  scope  and  effect  of  this  rule,  irre- 
spective of  any  statutory  limitation,  was  stated  by  an  emi- 
nent English  chancellor  as  follows:  "A  court  of  equity,  which 
is  never  active  .in  relief  against  conscience  or  public  con- 
venience, has  always  refused  its  aid  to  stale  demands  when 
the  party  has  slept  upon  his  rights  and  acquiesced  for  a 
great  length  6t  time.  Nothing  can  call  forth  this  court  into 
activity  but  conscience,  good  faith  and  reasonable  diligence." 
This  salutary  rule  has  been  constantly  applied  by  courts 
of  equity  in  this  state  from  its  earliest  history  down  to  the 
present  time,  and  our  reports  abound  in  cases  illustrative  of 
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its  application.  In  administering  their  remedies,  courts  of 
equity,  while  sometimes  adopting  the  statutory  period  of  lim- 
itation, by  analogy  have  never  regarded  themsBlves  bound 
down  by  any  hard-and-fast  rule,  but,  looking  at  the  parties, 
their  relation  to  each  other  and  the  surrounding  circum- 
stances, have  determined  the  question  of  diligence  in  each 
case  according  to  equity,  having  due  regard  for  these  ele- 
mentary principles  upon  which  tiieir  jurisdiction  rests. 

This  much  we  have  said  on  the  assumption  that  the  par- 
tition proceeding  was  so  irregular  as  to  give  rise  to  some 
equities  in  favor  of  this  appellant  had  she  applied  to  the 
court  in  due  season  and  in  a  proper  manner,  but  we  fail  to 
find  any  such  irregularities.  It  is  probably  true  that  the 
court  erred  in  circumscribing  the  life  estate  of  Elizabeth  M. 
Claridge  to  eighty  acres,  when,  under  the  will,  she  was  en- 
titled to  a  life  estate  in  the  entire  two  hundred  acres.  But 
even  if  this  should  be  granted,  the  life  tenant  did  not  com- 
plain, but  accepted  what  was  awarded  her  and  enjoyed  it 
as  long  as  she  lived.  Perhaps  eighty  acres  was  all  she 
*"^  wanted.  At  all  events,  this  error,  if  error  it  was,  did  the 
tenants  in  fee  no  harm,  but  was  an  advantage  to  them  by 
clearing  off  the  life  estate  from  one  hundred  and  twenty 
acres,  thereby  enhancing  the  value  of  the  fee.  If  there  is 
any  other  irregularity  in  the  partition  proceeding  it  has  not 
been  pointed  out  and  we  have  been  unable  to  discover  it 
We  can  scarcely  conceive  of  a  case  in  which  the  complain- 
ing party  has  so  little  to  commend  her  to  the  favorable  con- 
sideration of  a  court  of  equity.  There  was  no  error  in  dis- 
missing the  original  bill  so  far  as  Elzina  Deadman  was  con- 
cerned. 

As  to  the  case  of  Mary  J.  Dixon:  It  will  be  remembered 
that  Mary  J.  Dixon  is  the  mother  of  Elzina  Deadman  and 
John  W.  Dixon.  The  evidence  shows  that  Mary  J.  Dixon 
became  surety  for  her  son,  John,  on  certain  notes  upon  which 
suit  was  brought,  resulting  in  a  judgment  for  one  hundred 
and  seventy-seven  dollars  against  Mary  J.  Dixon,  and  by 
virtue  of  an  execution  issued  upon  said  judgment  her' inter- 
est in  the  two  hundred  acres  of  land  was  sold  to  Cordelia 
Yantis,  and  that  Illinois  W.  Hess,  who  had  a  judgment 
against  John  W.  and  Mary  J.  Dixon  for  two  hundred  dol- 
lars, after  the  expiration  of  twelve  months  and  within  fif- 
teen months  from  the  sheriff's  sale,  redeemed  the  premises 
and  assigned  his  judgment  and  certificate  of  redemption  to 
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Cordelia  Yantis,  to  whom  a  sheriff's  deed  was  issued  for  the 
undivided  interest  of  Mary  J.  Dixon  in  1894.  After  the 
sheriff's  deed  was  issued  Mary  J.  Dixon  never  took  any  steps 
to  set  aside  the  sale  or  redeem  therefrom,  but  appears  to 
have  abandoned  all  claim  to  any  interest  in  the  premises 
until  this  suit  was  brought  by  her  daughter,  Elzina  Dead- 
man,  and  she  was  brought  in  first  as  a  defendant,  and  after- 
ward, by  amendment,  made  a  complainant  in  the  original  bill. 
The  principal  objection  made  to  the  judgment  against  Rlary 
J.  Dixon  upon  which  her  interest  in  this  farm  was  sold  is 
a  claim  that  the  debt  had  been  paid  by  the  sale  of  lumber 
and  ties  off  the  land  before  suit  was  brought,  and  that  the 
judgment  was  therefore  based  ^'^  upon  a  groundless  claim. 
There  is  some  testimony  tending  to  show  that  a  sufficient 
amount  of  timber  was  removed  from  the  premises  and  sold 
to  the  Chicago  and  Eastern  Illinois  Railroad  Company, 
through  Richardson,  to  have  paid  the  debt  in  full,  but  the 
evidence  is  not  at  all  dear  upon  this  point.  We  do  not  deem 
lliis  a  question  of  controlling  importance,  and  hence  will  not 
set  out  and  discuss  the  evidence  bearing  upon  that  question. 
If  it  was  established  that  no  debt  in  fact  existed  at  the  time 
the  suit  was  brought  and  judgment  rendered,  the  judgment 
would  simply  be  voidable  on  the  ground  of  fraud.  The  pur- 
chaser at  an  execution  sale  is  not  required  to  look  beyond 
what  is  disclosed  upon  the  face  of  the  record  to  ascertain  if 
the  judgment  was  founded  upon  a  bona  fide  debt.  The  judg- 
ment thus  fraudulently  obtained  is  not  absolutely  void,  but 
is  only  voidable,  at  the  instance  of  the  party  aggrieved,  when 
relief  is  applied  for  in  apt  time.  Mary  J.  Dixon  has  failed 
to  pursue  her  remedy  with  that  diligence  that  is  required 
to  give  her  a  standing  in  a  court  of  equity.  All  that  has  been 
said  upon  this  question  in  disposing  of  the  case  of  Elzina 
Deadman  applies  to  the  case  of  Mary  J.  Dixon,  and  for  the 
reasons  there  given,  there  was  no  error  in  dismissing  the  bill 
as  to  her. 

The  case  as  to  John  W.  Dixon:  By  his  cross-bill  John 
W.  Dixon  alleges  that  his  deeds  to  Chafee  and  Richardson 
were  intended  to  secure  the  grantees  for  certain  indebted- 
nen  due  from  him  to  them,  and  that  their  deeds  to  Cordelia 
Tantis  were  given  to  secure  a  loan  made  for  the  purpose 
of  obtaining  money  to  liquidate  the  Chafee  and  Richardson 
debts.  So  far  as  the  deed  executed  to  Chafee  is  concerned, 
the  evidence  satisfactorily  shows  that  it  was  made  as  se- 
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curity  for  a  debt  of  five  hundred  dollars,  and  the  same  may 
be  said  with  reference  to  the  conveyance  made  by  Dixon  to 
Richardson;  but  when  these  parties  conveyed  to  Yantis,  the 
evidence  does  not  support  the  contention  of  John  W.  Dixon 
that  the  conveyance  to  Yantis  was  likewise  intended  as  a 
mere  security  for  a  debt.  Upon  this  subject  E.  A.  Richard- 
son testifies  ^^  that  John  W.  Dixon  told  him  that  he  wanted 
to  sell  his  interest  and  straighten  up  his  debts ;  that  Richard- 
son made  an  agreement  with  Yantis  by  which  Yantis  was 
to  furnish  the  money  to  pay  Chafee  and  Richardson  and 
some  other  claims  against  Dixon  and  give  Dixon  four  hun- 
dred dollars  in  cash  and  take  a  deed  to  his  interest  in  the 
premises,  and  that  this  arrangement  was  consummated.  He 
testifies  that  the  conveyance  to  Yantis  was  an  absolute  con- 
veyance of  all  interest  that  John  W.  Dixon  had,  and  that 
there  was  no  agreement  that  Yantis  would  reconvey  to  Dixon 
upon  the  payment  of  the  amount  of  money  furnished  to  him 
by  Yantis.  Chafee  testifies  that  he  made  a  deed  to  Yantis 
in  pursuance  of  some  arrangement  made  by  Dixon  and  Yan- 
tis; that  he  did  not  know  the  details  of  the  understanding 
between  them.  Yantis  testifies  that  he  bought  Dixon's  in- 
terest outright  and  paid  for  it,  and  that  Chafee  and  Rich- 
ardson made  the  deeds  to  Cordelia  Yantis,  his  wife,  by  the 
mutual  consent  of  all  the  parties.  He  contradicts  the  claim 
of  John  W.  Dixon  that  he  agreed,  either  in  writing  or  other- 
wise, to  reconvey  the  premises  to  Dixon  upon  the  repayment 
to  him  of  the  money  that  he  had  advanced.  John  W.  Dixon 
is  the  only  witness  who  testifies  to  the  alleged  agreement  to 
reconvey.  He  says  that  he  executed  his  note  to  Yantis  at 
the  time  the  deed  was  made,  and  that  a  bond  was  executed 
to  him  by  Yantis  but  was  not  signed  by  Mrs.  Yantis.  He 
claims  that  he  left  the  bond  with  Yantis  and  that  he  has 
never  had  possession  of  it  since.  This  is  substantially  all  the 
evidence  bearing  upon  the  question  involved.  The  burden 
of  proof  is  upon  the  party  alleging  that  a  deed  absolute  on 
its  face  was  intended  only  as  a  mortgage,  to  establish  such 
fact  by  dear  and  convincing  evidence:  Knowles  v.  Knowles, 
86  111.  1 ;  Bailey  v.  Bailey,  115  111.  551,  4  N.  E.  394 ;  Keith- 
ley  V.  Wood,  151  111.  566,  42  Am.  St.  Rep.  265,  38  N.  E.  149; 
Burgett  V.  Osborne,  172  111.  227,  50  N.  E.  206 ;  Williams  v. 
Williams,  180  111.  361,  54  N.  B.  229;  Heaton  v.  Gaines,  194 
lU.  479,  64  N.  E.  1081. 
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Appellants  insist  that  having  established  that  the  con- 
Teyances  to  Chafee  and  Richardson  were  mortgages,  and 
^'^  Tantis  having  accepted  conveyances  from  them  with  no- 
tice of  the  character  of  title  in  the  grantors,  the  latter  will 
be  held  to  hold  the  title  subject  to  the  same  defeasance  that 
existed  in  the  original  conveyances,  and  authorities  are  cited 
to  sustain  the  proposition  that  having  established  the  char- 
acter of  mortgages  in  these  conveyances  they  will  ever  be 
treated  as  mortgages.  Under  the  established  law  of  this  state 
a  deed  absolute  with  a  parol  or  verbal  defeasance  is  valid, 
and  the  party  entitled  to  the  equity  may  maintain  a  bill  to 
redeem  if  the  fact  can  be  established  by  that  quantity  of 
proof  that  the  law  demands :  Tillson  v.  Moulton,  23  111.  648 ; 
Hallesy  v.  Jackson,  66  111.  139;  Pearson  v.  Pearson,  131  111. 
4W,  23  N.  E.  418.  While  a  condition  of  defeasance  may  rest 
in'  a  parol  or  verbal  agreement  between  the  parties  it  may  be 
extinguished  in  the  same  way.  When  the  legal  title  is  con- 
veyed to  secure  a  loan  no  action  is  necessary  to  devest  the 
right  to  redeem.  The  entire  legal  title  is  passed  by  the  deed : 
Pitch  V.  MiUer,  200  111.  170,  65  N.  E.  650.  The  right  to  re- 
deem may  be  lost  by  limitation  or  laches.  Where  a  deed  has 
been  made  which  was  intended  as  a  mortgage,  and  the  party 
having  the  right  to  redeem  makes  a  sale  and  directs  the  holder 
of  the  legal  title  to  convey  the  premises  to  the  purchaser,  such 
purchaser  will  take  the  title  devested  of  the  condition  of 
defeasance:  Maxfield  v.  Patchen,  29  111.  39;  Carpenter  v. 
Carpenter,  70  111.  457 ;  West  v.  Reed,  55  111.  242 ;  Cramer  v. 
Wilson,  202  111.  83,  66  N.  E.  869.  The  preponderance  of 
the  evidence  shows  that  John  W.  Dixon  made  a  sale  to  Yan- 
tis,  and  that  the  conveyance  was  made  in  pursuance  of  such 
arrangement  and  by  his  direction.  There  is  here  also  a  want 
of  diligence  on  the  part  of  John  W.  Dixon  to  assert  his  rights. 
The  deeds  to  Mrs.  Yantis  were  made  in  1892,  and  there  is  no 
satisfactory  explanation  given  why  twelve  years  should  be 
allowed  to  elapse  before  any  attempt  was  made  to  set  up  his 
right  to  redeem. 

Our  conclusion  is,  upon  the  whole  case,  that  neither  El- 
zina  Deadman,  Mary  J.  Dixon  nor  John  W.  Dixon  has  any 
*"•  title,  rights  or  interests  in  the  premises  involved,  and 
that  there  was  no  error  in  dismissing  the  original  and  cross- 
bills for  want  of  equity. 

The  decree  of  the  circuit  court  of  Shelby  county  will  be 
affirmed. 
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Partition  of  Estates  Held  in  JSeversion  or  Remainder  u  the  mbjeet 
of  a  note  to  Fitts  v.  Craddock,  113  Am.  St.  Bep.  55.  In  some  jnris- 
dictiona  rights  in  reversion  or  remainder  cannot  be  affeeted  by  parti- 
tion proceedings:  Iiawson  y.  Bonner,  88  Miw.  235,  117  Am.  St.  Bep. 
738. 

Where  a  Court  Acquires  Jurisdicium  of  the  parties  and  nibjeet  matter, 
then,  although  errors  subseqnentlj  intervene,  the  title  of  a  bona  fide 
pureiiascr  c&nnot  be  impeached  by  parties  to  the  rait:  Teal  t.  Dob- 
nihoo,  230  lU.  476,  post,  p.  319. 


STREIT  V.  FAY. 

[230  lU.  819,  82  N.  E.  648.] 

LEASS8 — ^Provision  for  Benewal  Inyalid  for  Indeflnitenen. — 

A  provision  in  a  lease  that  th§  lessee  may  have  the  ''privilege  of  five 
years  longer,  he  pa3ring  additional  rent  on  revaluation  now  fixed  at 
five  hundred  dollars/'  no  provision  being  made  aa  to  how  or  when 
the  revaluation  should  be  determined,  is  too  vague  and  indefinite  to 
constitute  a  valid  covenant  for  renewal,     (p.  806.) 

WILLS — Tnuta — ^Bepngnant  dansea. — ^Where  one  clause  of  a 
will  appoints  the  two  eons  of  the  testator  trustees  of  the  property 
devised  for  their  own  use  and  benefit  during  their  natural  livee,  the 
effect  of  the  devise,  without  an  intervening  trustee,  is  to  vest  in  the 
sons  a  life  estate,  and  a  subsequent  clause  depriving  them  of  the 
power  of  alienation  is  repugnant  to  the  estate  devised  and  therefore 
void.     (p.  307.) 

LEASES — ^Holding  Over — ^Tenancy  from  Tear  to  Tear. — ^Where 
a  lessee  is  suffered  to  remain  in  the  possession  of  the  premises  for 
more  than  a  year  after  the  expiration  of  the  term,  during  which 
period  the  rent  was  collected  from  him,  he  becomes  a  tenant  from  year 

to  year.     (p.  309.) 

LEASES — ^Befnsal  to  Pay  Bent. — ^Where  the  ownership  of 
leased  premises  is  in  doubt,  a  statement  by  the  lessee,  when  asked  for 
the  rent,  that  he  will  pay  it  when  he  knows  the  right  party  to  pay 
to,  is  not  a  refusal  of  payment  nor  a  denial  of  the  demandant's 
right  as  landlord.   .  (p.  310.) 

LEASE. — ^A  Tenancy  from  Tear  to  Tear  cannot  be  Terminated 

by  a  demand  for  immediate  possession,  but  the  tenant  most  be  noti- 
fied to  quit  in  accordance  with  the  statute,     (p.  310.) 

Adler  &  Lederer,  for  the  plaintiflf  in  error. 

Enoch  J.  Price,  for  the  defendant  in  error. 

^^  FARMER,  J.  Thig  is  an  action  of  forcible  detainer 
brought  by  defendant  in  error,  Catherine  S.  Fay,  against 
plaintiflf  in  error,  Nicholas  Streit,  April  23,.  1898,  before  a 
justice  of  the  peace  of  Cook  county,  to  recover  possession  of 
certain  propei-ty,  consisting  of  two  lots  in  block  3,  Frazier's 
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addition  to  Chicago.  George  E.  Cooke,  of  Louisville,  Ken- 
tucky, was  the  owner  of  the  premises,  and  on  the  eighteenth 
day  of  October,  1890,  by  ground  lease,  rented  to  plaintiff  in 
error  one  of  the  lots,  to  "hold  from  November  1,  1890,  until 
November  1,  1895,  with  privilege  of  five  years  longer,  he  pay- 
ing additional  rent  on  revaluation  now  fixed  at  five  hundred 
dollars."  The  consideration  named  was  thirty  dollars  a  year, 
payable  fifteen  dollars  semi-annually  on  the  1st  of  May  and 
November  of  each  year  during  the  continuance  of  the  lease, 
at  the  office  of  the  lessor  at  Louisville,  Kentucky.  The  les- 
see also  agreed  to  pay  "all  water  rates,  and  state  and  county 
taxes,  that  may  be  laid,  charged  or  assessed  on  said  demised 
premises  pending  the  existence  of  this  lease. ''  The  lease  to 
the  second  lot,  which  joined  the  first  one  immediately  on  the 
south,  was  for  the  same  consideration  and  in  all  its  terms 
and  conditions  the  same  as  the  one  above  described,  with  the 
exception  that  it  was  executed  February  1,  1892,  and  was  to 
run  to  February  1,  1897.  Plaintiflf  in  error  went  into  pos- 
session of  the  premises  and  retained  the  same  to  the  time  of 
the  bringing  of  this  suit  In  1893  George  E.  Cooke  died 
leaving  a  will,  which  was  duly  probated  at  Louisville,  Ken- 
tucky. The  only  part  of  said  will  that  pertains  to  the  prop- 
erty in  controversy  is  clause  7  and  the  ***  codicil  hereafter 
referred  to.  On  April  9,  1898,  J.  Esten  Cooke  and  wife  by 
quitclaim  deed  conveyed  all  interest  in  said  block  3  to  de- 
fendant in  error,  the  deed  being  recorded  April  14,  1898,  and 
on  April  16,  1898,  H.  Brent  Cooke  and  wife,  by  similar  deed, 
conveyed  all  interest  in  and  to  the  same  property  to  said 
defendant  in  error,  said  deed  being  recorded  April  18,  1898. 
On  April  23,  1898,  Thomas  Fay,  husband  of  defendant  in 
error,  representing  her,  called  on  plaintiflf  in  error  and  asked 
him  for  rent.  On  this  subject  Fay's  testimony,  as  abstracted, 
is:  "I  went  to  Mr.  Streit  in  the  morning  and  asked  him  for 
some  rent,  and  he  says,  *I  will  pay  the  rent';  he  says,  *I  will 
pay  the  rent  when  I  know  the  right  one  to  pay  it  to. '  *  Well,  * 
I  says,  *Mr.  Streit,  don't  you  think  from  what  I  have  told 
yon  we  are  the  right  one — ^Mrs.  Fay  is  the  right  one?'  He 
says,  *I  don't  know.'  *'  The  plaintiflf  in  error  did  not  pay 
the  rent  at  this  time,  and  the  same  day  the  defendant  in 
error  caused  a  demand  for  immediate  possession  of  the  prem- 
ises to  be  served  on  him  and  instituted  this  suit.  On  May  5, 
1898,  the  justice  gave  judgment  for  possession.    The  case 
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was  appealed  to  the  superior  court  of  Cook  county,  where  a 
trial  was  had  before  the  court  without  a  jury  and  judgment 
rendered  in  favor  of  plaintiff  in  error,  holding  that  defend- 
ant in  error  was  not  entitled  to  the  possession  of  the  prem- 
ises. Defendant  in  error  prosecuted  an  appeal  from  that 
judgment  to  the  appellate  court,  where  the  judgment  of  the 
superior  court  was  reversed  and  a  judgment  rendered  in  the 
appellate  court  finding  the  plaintiff  in  error  guilty  of  unlaw- 
fully withholding  possession  of  the  premises  and  adjudging 
that  defendant  in  error  have  restitution  of  said  premises.  No 
finding  of  facts  is  incorporated  in  the  judgment.  A  certifi- 
cate of  importance  was  granted  by  the  appellate  court,  and 
the  case  is  brought  here  for  review  upon  a  writ  of  error  sued 
out  of  this  court. 

*^  Three  grounds  are  urged  by  plaintiff  in  error  as  rea- 
sons for  a  reversal  of  the  judgment  of  the  appellate  court: 
(1)  He  was  entitled  to  retain  possession  by  virtue  of  cove- 
nants of  renewals  in  the  leases;  (2)  that  defendant  in  error 
had  no  right  to  the  possession  unless  she  acquired  title  there- 
to by  the  conveyances  from  the  Cookes,  and  it  is  insisted  that 
their  interest  in  the  premises  was  not  alienable,  and  there- 
fore defendant  in  error  acquired  neither  title  nor  right  of 
possession  by  virtue  of  said  conveyances;  (3)  that  if  said 
covenants  were  void  as  covenants  for  renewal,  permitting 
him  to  remain  in  possession  for  so  long  a  time  after  the  t^rms 
mentioned  in  the  lease  had  expired  made  him  a  tenant  from 
year  to  year,  and  as  such  he  was  entitled  to  the  notice  pro- 
vided for  the  termination  of  such  tenancies  by  section  5  of 
the  landlord  and  tenant  act. 

1.  It  will  be  observed  that  the  covenants  for  renewal  did 
not  fix  the  amount  of  rent  to  be  paid  for  the  extension  term, 
but  merely  provided  that  plaintiff  in  error  might  have  the 
''privilege  of  five  years  longer,  he  paying  additional  rent  on 
revaluation  now  fixed  at  five  hundred  dollars."  No  provi- 
sion was  made  as  to  when  or  how  the  revaluation  should  be 
determined.  The  provisions,  therefore,  for  the  renewal  of 
the  leases  were  too  vague  and  indefinite  to  constitute  valid 
covenants  for  renewal:  1  Taylor  on  Landlord  and  Tenant, 
8th  ed.,  sec.  333 ;  18  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  686. 

2.  Clause  7  of  the  will  is  of  such  extreme  length  that  we 
shall  not  set  it  out  in  full.  The  following  extract  from  it 
sufficiently  shows  the  nature  of  the  estate  devised  to  the  sons 
of  the  testator,  defendant  in  error's  grantors.    By  said  clause 


Oct  1907.]  Stebtp  v.  Fat.  807 

testator  devises  ''in  equal  parts  to  my  two  sons,  H.  Brent 
Cooke  and  J.  Esten  Cooke,  upon  the  following  ***  trust  and 
with  the  following  limitations,  to  wit:  The  part  devised  to 
each  of  them  shall  be  held  by  him  for  his  own  benefit  for  the 
period  about  to  be  mentioned,  but  without  any  power  in  him 
to  sell  or  encumber  the  same  or  to  anticipate  its  income  or  in 
any  way  subject  same  to  his  debts  for  and  during  his  natural 
life,  or  until  a  court  of  competent  jurisdiction  shall  by  a 
judgment  hold  that  his  interest  in  said  property,  or  its  use 
or  income,  is  liable  to  be  subjected  to  his  debts  or  liable  to 
be  sold  or  encumbered  by  him  or  to  have  its  rents  and  profits 
anticipated  by  him,  with  remainder  after  such  death  or  judg- 
ment to  my  grandchildren  now  bom  or  to  be  hereafter  born, 
per  capita  and  not  per  stirpes;  but  in  case  of  the  death  of 
any  such  grandchild,  leaving  descendants,  before  the  termina- 
tion of  the  particular  estate,  the  interest  he  or  she  would 
have  taken  shall  go  to  his  or  her  descendants.  And  though 
such  judgment  should  be  appealed  from,  still  it  is  my  will 
that  said  beneficial  interest  of  that  son  against  whom  such 
judgment  shall  be  entered  shall  cease  and  determine  at  the 
date  of  the  judgment  appealed  from.*'  The  codicil  provided 
that  if  either  of  the  sons  should  attempt  to  set  aside  the  will 
or  institute  proceedings  at  law  to  change  it  in  any  way,  the 
interest  of  such  son  should  cease  and  go  to  other  persons 
therein  provided. 

The  clause  of  the  will  quoted  in  part,  appointed  the  two 
sons  trustees  of  the  property  devised  for  their  own  use  and 
benefit  during  their  natural  lives.  The  language  used  indi- 
cates that  the  testator  intended  them  to  have  the  possession 
and  occupancy  of  the  lands  during  their  lives,  without  the 
right  to  sell  or  encumber  the  same  unless  a  court  of  compe- 
tent jurisdiction  should  hold  the  property  subject  to  the 
debts  of  the  life  tenant  or  liable  to  be  sold  or  encumbered 
hj  them,  or  in  case  proceedings  at  law  should  be  instituted 
by  the  sons  ''to  change  in  any  way''  the  ¥dll,  in  either  of 
which  events  the  interest  of  the  sons  was  to  terminate.  No 
trustee  having  been  provided  to  hold  the  legal  title  during 
the  time  the  testator's  sons  should  have  the  beneficial  inter- 
est ^'^  in  the  premises,  the  effect  of  the  devise  was  to  vest 
in  the  sons  of  the  testator  a  life  estate,  and  the  attempt  to 
deprive  the  life  tenants  of  the  power  of  alienation  is  repug- 
nant to  the  estate  devised,  and  therefore  void :  Henderson  v. 
Harness,  176  111.  302,  52  N.  £.  68.    In  that  case  it  was  said 
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(p.  310) :  "By  placing  this  estate  devised  to  Milton  Harness 
in  the  hands  of  trustees,  as  in  Steib  v.  Whitehead,  111  111. 
247,  and  applying  the  rents  therefrom  which  should  be  paid 
to  the  appellee,  the  testator  could  have  accomplished  the  ends 
which  it  is  insisted  by  appellee  it  was  the  intention  to  ac- 
complish. The  intervention  of  trustees  was  not  sought  by 
the  testator  nor  used,  and  no  principle  of  public  policy  or  of 
stare  decisis  establishes  a  rule  in  this  state  that  the  testator 
may,  without  the  intervention  of  a  trustee,  vest  an  estate  in 
fee  or  for  life  in  the  first  taker  with  a  restriction  thereoa 
repugnant  to  an  estate,  and  which  would  prevent  alienation 
of  the  same  or  seizure  under  process  of  law." 

3.  Upon   the   third  proposition   above  stated  we   are    of 
opinion  the  contention  of  plaintiff  in  error  is  correct.     Al- 
though the  covenants  for  renewal  in  the  leases  were  not  en- 
forceable because  of  their  uncertainty,  plaintiff  in  error  was 
permitted  to  remain  in  possession  of  one  of  the  lots  two 
years  and  a  half,  and  of  the  other  one  year  and  a  half,  after 
the  original  term  in  the  leases  had  expired.     There  is   no 
proof  that  any  rent  was  due  or  unpaid  at  the  time  the  de- 
mand for  possession  was  made  and  the  suit  instituted.     The 
leases  bound  plaintiff  in  error  to  pay  the  taxes  on  the  prem- 
ises, and  in  event  of  his  failure  to  do  so  the  same  might  be 
paid  by  the  lessor  and  charged  to  the  lessee  and  collected  iu 
the  same  manner  as  rent.     In  making  his  defense  in  the  trial 
court  plaintiff  in  error  introduced  in  evidence  a  tax  deed 
for  said  premises  issued  to  a  third  party,  and  from  this  de- 
fendant in  error  argues  that  the  proof  shows  plaintiff   in 
error  had  not  paid  the  rent.    Such  an  inference  is  not  war- 
ranted.   When  the  agent  of  defendant  in  error  called  upon 
plaintiff  in  error  he  did  not  claim  there  was  any  rent  ^^^  iu 
arrear,  nor  is  the  demand  for  possession  based  upon  the  claim 
that  plaintiff  in  error  had  failed  to  pay  rent  due  or  that  he 
liad  violated  any  of  the  terms  of  the  leases  under  which  he 
was  holding  over.    In  the  absence  of  proof  to  that  effect  we 
cannot  assume  that  plaintiff  in  error  had  held  over  without 
the  payment  of  any  rent    The  theory  of  defendant  in  error 
in  demanding  possession  and  in  instituting  suit  appears  to 
have  been,  and  it  is  so  argued  in  counsel's  brief,  that  after 
the  expiration  of  the  original  term  of  the  leases  plaintiff  in 
error  was  subject  to  be  dispossessed  at  the  will  of  the  land- 
lord.   If,  as  we  must  presume  in  the  absence  of  proof  to 
the  contrary,  plaintiff  in  error  was  suffered  to  remain  in 
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possession  of  one  of  the  lots  more  than  two  years  and  the 
other  more  than  one  year  after  the  expiration  of  the  term 
mentioned  in  the  leases,  daring  which  period  the  rent  was 
collected  from  him  therefor,  he  would  become  a  tenant  from 
rear  to  year.  In  Hunt  v.  Morton,  18  111.  75,  the  premises 
were  leased  to  the  tenant  in  the  fall  of  the  year  under  an 
agreement  that  he  might  remain  in  possession  until  the  fol- 
lowing spring.  He  remained  in  possession  the  year  follow- 
ing the  fall  of  his  entering  upon  the  premises  and  raised  a 
crop  on  the  land.  The  following  winter  he  left  the  premises 
in  possession  of  his  son,  who  continued  in  possession  and 
raised  a  crop  thereon  the  next  year.  The  court  treats  the 
possession  of  the  son  ''the  same  as  if  the  father  had  con- 
tinued and  was  still  in  possession,"  and  says,  by  Caton,  J.: 
"Without  any  new  agreement,  and  without  objection  from 
the  landlord  or  his  agent,  the  tenant  continued  his  posses- 
sion for  two  years  and  over  and  cultivated  the  land  in  crops 
for  both  seasons.  This  certainly  created  a  tenancy  from 
year  to  year,  if  it  is  possible  for  such  a  tenancy  to  be  cre- 
ated without  an  express  agreement  to  that  effect,  which  I 
presume  will  not  be  controverted":  See,  also,  Eppstein  v. 
Kuhn,  225  lU.  115,  80  N.  E.  80,  10  L.  R.  A.,  N.  S.,  117 ;  Abeel 
V.  Radcliff,  13  Johns.  297,  7  Am.  Dec.  377  j  1  Taylor  on  Land- 
lord and  Tenant,  8th  ed.,  sees.  55,  56,  57;  4  Kent's  Com- 
mentaries, 112,  114. 

*^  The  authorities  cited  by  defendant  in  error  are  not  in 
conflict  with  this  rule.  In  Cairo  etc.  R.  R.  Co.  v.  Wiggins 
Perry  Co.,  82  111.  230,  the  leasing  was  for  a  definite  term 
and  after  it  expired  the  defendant  held  over,  without,  how- 
ever, the  consent  of  the  plaintiff.  In  Brown  v.  Keller,  32 
III.  151,  83  Am.  Dec.  258,  the  leasing  was  for  six  months. 
The  party  holding  over  disclaimed  holding  under  the  lessor 
as  landlord  but  claimed  adversely  to  and  independent  of  him. 
Section  22  of  1  Taylor  on  Landlord  and  Tenant  lays  down 
the  rule  that  a  tenant  "who  holds  over  after  the  expiration 
of  his  term  without  paying  rent  or  otherwise  acknowledging 
a  continuance  of  the  tenancy  becomes  either  a  trespasser  or 
a  tenant,  at  the  option  of  the  landlord."  Here  there  is  no 
eridence  that  during  the  long  period  of  time  plaintiff  in 
error  held  over  he  ever  failed  or  refused  to  pay  rent  or  that 
he  ever  claimed  adversely  to  the  owner.  What  he  said  when 
Pay  asked  him  to  pay  rent  was  not  that  he  would  not  pay, 
but  that  he  would  do  so  when  he  knew  the  right  party  to 
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pay  it  to.  Under  the  state  of  defendant  in  error's  title  this 
cannot  be  said  to  be  an  unwarranted  precaution  on  his  part 
or  a  denial  of  her  right  as  landlord.  It  does  not  appear  that 
plaintiff  in  error  ever  claimed  from  any  other  source  than 
the  original  leases.  A  tenancy  from  year  to  year  cannot 
be  terminated  by  a  demand  for  immediate  possession,  but 
such  tenant  must  be  notified  to  quit  in  accordance  with  the 
requirements  of  section  5  of  chapter  80,  Kurd's  Statutes  of 
1905.  These  requirements  not  having  been  complied  with 
by  defendant  in  error  she  was  not  entitled  to  possession,  and 
the  judgment  of  the  appellate  court  to  the  contrary  was  erro- 
neous. 

The  judgment  of  the  appellate  court  is  therefore  reversed 
and  the  judgment  of  the  superior  court  affirmed. 


From  a  Tenant  Holding  Over  after  the  expiration  of  his  term,  the  law 
usually  implies  an  agreement  to  hold  for  a  year  upon  the  terms  of 
the  prior  lease.  The  option  to  so  regard  it  is  with  the  landlord,  not 
with  the  tenant,  and  the  latter  holds  over  at  his  peril:  Haynes  v. 
Aldrich,  133  N.  Y.  287,  28  Am.  St.  Rep.  636.  Compare  Andrews  v. 
Marshall  etc.  Co.,  118  Iowa,  595,  96  Am.  St.  Bep.  412,  and  see  the 
authorities  cited  in  the  cross-reference  note  thereto. 

Notice  to  Quit  is  Necessary  to  Terminate  a  Tenancy  from  year  to  year: 
See  tlie  note  to  Stedman  v.  Mcintosh,  42  Am.  Dec.  126.  It  has  been 
said,  however,  that  notice  to  quit  is  not  necessary  to  terminate  a 
tenancy  from  year  to  year  arising  from  the  tenant  holding  over  after 
the  expiration  of  the  term:  GladweU  v.  Holcomb,  60  Ohio,  427,  71 
Am.  St.  Bep.  724. 


MANTERNACH  v.  STUDT. 

[230  111.  356,  82  N.  £.  829.] 

APPEAL. — ^A  Defendant  in  Partition  wnose  answer  merely  as- 
serts that  she  is  the  owner  of  the  undivided  one-fourth  of  the  land 
sought  to  be  partitioned  and  denies  the  allegations  of  the  bill  that 
she  is  not  entitled  to  any  interest  therein,  has  no  right  of  appeal,  in 
the  absence  of  a  cross-bill,  from  a  decree  dismissing  the  bill.     (p.  313.) 

PROCESS — SerTice  on  Minors. — Jurisdiction  of  minor  defend- 
ants in  a  proceeding  by  an  administrator  to  sell  land  to  pay  debts  of 
the  estate  is  not  acquired  by  leaving  a  copy  of  the  summons  with  their 
mother  and  informing  her  of  its  contents,  when  she  is  a  creditor  of 
the  estate,  and  the  real  party  in  interest,  having-  resigned  her  office 
as  administratrix  in  order  to  purchase  at  the  sale.     (p.  314.) 

PROCESS — ^Presumption  in  Support  of  Jurisdiction. — Where  a 
decree  in  chancery  is  entered  at  a  term  subsequent  to  the  return  term 
and  recites  due  service  of  process,  but  the  return  on  the  summons  is 
insufficient,  the  finding  in  the  decree  will  be  supported  by  the  pre- 
sumption that  a  second  summons  was  issued  and  served  for  the  term 
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«i  which  the  decree  was  entered;  but  no  sach  presumption  can  be  in- 
dulged where  the  decree  was  entered  at  the  return  term  of  the  sum- 
mons, in  which  case  the  recitals  in  the  decree  cannot  prevail  if  the 
summons  and  return  show  the  court  was  without  jurisdiction,  (p. 
315.) 

DEEDS* — ^A  Minor  1b  not  Bound  by  the  WairantieB  in  a  deed 
executed  by  his  mother,  who  had  purchased  the  land  at  an  adminis- 
trator's sale,  of  her  husband's  estate,  if  the  minor  does  not  claim 
as  her  heir,  but  as  heir  of  his  father,     (p.  315.) 

ADVEBSE  POSSESSION— Payment  of  Taxes.— To  make  the 
period  of  seven  years'  payment  of  taxes  under  color  of  title  a  bar 
to  the  recovery  of  land,  they  must  be  paid  by  the  person  holding  the 
title,  or  in  some  way  interested  in  or  connected  therewith.  It  is  not 
enough  that  a  husband  pays  taxes  on  land  to  which  his  wife  holds 
color  of  title,  without  any  showing  that  he  does  so  as  her  agent  or  at 
her  request,     (p.  317.) 

ADVEBSE  POSSESSION — ^Besldence  on  Land. — Adverse  pos- 
session, under  the  Illinois  statute,  must' be  by  actual  residence.  Mere 
possession  is  not  enough,     (p.  318.) 

^lasoD  &  Wyman,  for  the  appellants. 
Bulkley,  Gray  &  Morse,  for  the  appellees. 

# 

•*^  FARMER,  J.  John  Mantemaeh,  one  of  appellants, 
began  this  suit  by  filing  a  bill  in  the  superior  court  of  Cook 
county  for  the  partition  of  a  certain  lot  described  in  the  bill. 
The  bUl  alleged  that  the  complainant  owned  the  undivided 
one-fourth  of  said  lot;  that  he  acquired  title  thereto  by  in- 
heritance from  his  father,  Peter  Manternach,  who  died  Jan- 
uary 31,  1886,  leaving  Emma  M.  Manternach,  his  widow,  and 
Lizzie,  Annie,  Mary  and  complainant  .as  his  children  and 
only  heirs  at  law.  The  bill  averred  Peter  Manternach  died 
intestate;  that  his  widow  was  appointed  administratrix  of 
his  estate  February  15,  1886 ;  that  in  March,  1887,  she  filed 
her  account  in  the  probate  court,  showing  receipts  of  $895.95 
and  disbursements  of  $1,294.65,  leaving  a  balance  due  her  of 
^^  $398.70 ;  that  January  30,  1889,  she  resigned  her  office  of 
administratrix,  and  caused  Alexander  S.  Maltman  to  apply 
for  letters  and  be  appointed  administrator  de  bonis  non  Feb- 
ruary 6,  1889;  that  February  7,  1889,  said  Maltman  filed 
his  report  and  account  of  the  personal  estate  of  the  intes- 
tate in  the  probate  court,  from  which  it  appeared  that  the 
indebtedness  of  the  estate,  including  the  widow's  award, 
amounted  to  $2,525.50  and  the  personal  property  to  $1,770.65, 
leaving  a  deficit  of  $754.85;  that  February  8,  1889,  said 
administrator  de  bonis  non  filed  a  petition  in  the  probate 
court  askiuGT  for  an  order  and  decree  to  sell  the  lot  described 
in  the  bill  for  the  payment  of  said  deficit,  and  on  that  day 
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a  summons  was  issued  on  said  petition,  returnable  on  the 
third  Monday  of  February,  which  was  the  first  day  of  the 
next  term  of  court  succeeding  the  filing  of  the  petition  and 
the  issuing  of  the  writ.  The  return  of  the  sheriff  on  the 
summons  is  dated  the  day  of  its  issue,  and  recites  that  the 
writ  was  served  on  the  complainant  and  Lizzie  Mantemach 
(now  Sperk),  "by  leaving  a  copy  thereof  for  each  of  them 
at  the  usual  place  of  abode  of  said  defendant  with  Emma  M. 
Mantemach,  a  member  of  their  family  of  the  age  of  ten 
years  and  upward,  and  informing  said  Emma  M.  Manter- 
nach  of  the  contents  thereof."  No  question  is  involved  as 
to  the  service  of  the  other  defendants. 

On  the  28th  of  February,  1889,  a  decree  was  entered  by 
the  probate  court  for  the  sale  by  the  administrator  de  bonis 
non  of  the  lot  in  controversy,  and  on  May  1,  1889,  said  ad- 
ministrator, in  pursuance  of  the  decree,  sold  said  lot  to  the 
widow,  Emma  M.  Mantemach,  for  $1,800,  which  sale  was 
afterward  approved  by  the  probate  court.  Mrs.  Manter- 
nach,  who  had  previously  been  appointed  guardian  for  her 
children,  receipted  the  administrator  for  the  amount  due  her 
and  for  $168.80,  as  guardian  for  her  four  minor  children, 
which  appears  to  have  been  the  surplus  from  the  proceeds 
of  this  sale  after  paying  the  indebtedness,  costs  and  expenses. 
There  is  no  proof  in  the  record  that  Mrs.  Mantemach,  **®  as 
guardian,  ever  accounted  to  complainant  for  his  share  of  the 
money,  or  that  he  received  any  benefit  from  it  except  support 
and  maintenance  by  his  mother.  April  22,  1893,  Mrs.  Man- 
temach sold  the  lot  to  August  T.  Studt,  who  conveyed  it  to 
his  wife  March  17,  1898,  and  on  March  17,  1906,  Mrs.  Studt 
and  her  husband  conveyed  the  lot  to  John  and  Mary  NagL 

The  bill  avers,  on  information  and  belief,  that  Lizzie 
Sperk 's  right  to  assert  title  to  an  interest  in  said  premises 
is  barred  by  the  statute  of  limitations;  that  complainant 
is  the  owner  of  the  undivided  one-fourth  of  said  premises 
and  John  and  Mary  Nagl  of  the  undivided  three-fourths 
thereof,  and  that  complainant  is  entitled  to  an  account  for 
the  rents  and  profits  of  the  premises  accruing  after  the  pur- 
chase by  Studt  from  Mrs.  Mantemach,  and  prays  that  an 
account  therefor  may  be  taken  and  for  partition  of  the  prem- 
ises. 

August  Studt,  Sophia  Studt,  John  Nagl  and  Mary  Nagl 
filed  their  joint  and  several  answers.  The  defense  set  up 
by  their  said  answers,  as  summarized  by  counsel  for  appellees 
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in  their  brief  and  argniment,  are :  First,  the  proceedings  for 
the  sale  of  the  real  estate  were  regular  on  their  face  and 
this  proceeding  is  a  collateral  attack,  and  the  recitals  in  the 
decree  are  binding  upon  John  Manternach;  second,  he  is 
bound  by  the  warranty  in  the  deed  given  by  Emma  Manter- 
nach, his  mother,  to  August  T.  Studt;  third,  he  is  barred 
by  section  9  of  the  statute  of  limitations ;  fourth,  he  is  barred 
by  sections  6,  7  and  8  of  the  statute  of  limitations ;  fifth,  he  is 
estopped  by  having  received  benefits  from  the  sale. 

Lizzie  Sperk  answered,  admitting  all  the  allegations  of 
the  bill  except  that  she  was  barred  by  the  statute  of  limita- 
^tions  from  claiming  and  asserting  a  right  to  an  interest  in 
the  real  estate,  and  averred  that  she  was  the  owner  of  the 
undivided  one-fourth  of  said  premises,  and  asked  that  the 
same  be  ascertained  and  set  off  to  her,  as  well  as  a  share  of  . 
the  rents  and  profits  if  the  account  be  taken. 

^^  Upon  a  hearing  in  open  court  a  decree  was  entered  dis- 
missing complainant's  bill  for  want  of  equity,  and  from  that 
decree  John  Manternach  and  Lizzie  Sperk  have  prosecuted 
this  appeal 

In  our  opinion  Lizzie  Sperk  was  not  authorized  to  prose- 
cute an  appeal  from  the  decree.  The  dismissal  of  the  bill 
was  not  an  adjudication  of  her  rights  in  the  premises.  By 
her  answer  she  merely  asserted  that  she  was  the  owner  of 
the  undivided  one-fourth  of  the  land  sought  to  be  parti- 
tioned and  denied  the  allegations  of  the  bill  that  she  was 
not  entitled  to  any  interest  therein.  In  the  absence  of  a 
cross-bill,  finding  that  the  complainant  had  no  interest  in 
the  premises  and  no  right  to  a  partition  thereof  would  re- 
quire that  the  biU  be  dismissed,  and  the  decree  to  that  ef- 
fect was  an  adjudication,  only,  that  the  complainant  had 
no  interest  in  the  premises,  but  was  not  a  determination  of 
the  right  of  Lizzie  Sperk,  and  there  was  nothing,  therefore, 
for  her  to  appeal  from.  This  appeal  therefore  brings  before 
us  for  consideration  nothing  except  the  correctness  of  the 
decree  of  the  superior  court  in  adjudging  that  John  Manter- 
nach (hereafter  called  appellant)  had  no  interest  in  the  real 
estate  sought  to  be  partitioned  and  dismissing  his  bill  for 
want  of  equity. 

The  proof  tends  to  show  appellant  had  no  knowledge  that 
his  father  ever  owned  the  lot  in  controversy  until  February, 
1906,  and  the  suit  was  instituted  by  him  June  29,  1906, 
There  is  some  controversy  as  to  the  age  of  appellant,  but  in 
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our  view  of  the  ease  his  exact  age  is  immaterial.  The  proof 
shows  him  to  have  been  either  seven  or  eight  years  old  at  the 
time  of  the  issuing  and  service  of  summons  in  the  *•*  pro- 
ceeding by  the  administrator  de  bonis  non  for  the  sale  of 
real  estate  to  pay  debts.  Service  of  summons  issued  in  a 
chancery  proceeding  against  minor  defendants  by  delivering 
a  copy  of  the  summons  for  the  minor  defendants  to  the  com- 
plainant in  the  bill  and  informing  such  complainant  of  its 
contents  does  not  give  the  court  jurisdiction  of  the  minors 
so  served,  and  a  decree  rendered  upon  such  service  is  void 
as  to  them.  Cases  so  holding  will  be  found  collected  in  Heppe 
V.  Szczepanski,  209  111.  88,  101  Am.  St.  Rep.  221,  70  N.  E.. 
737.  The  same  rule  applies  to  proceedings  in  the  probate 
court  for  the  sale  of  real  estate  to  pay  debts.  It  is  true,  Mrs. 
Manternach,  mother  of  appellant,  with  whom  a  copy  of  sum- 
mons was  left,  was  not  complainant  in  the  petition  to  seU  the 
real  estate,  but  the  evidence  shows  she  was  the  creditor  for 
whose  benefit  it  was  sold,  and  that  she  resigned  her  office  of 
administratrix  and  had  an  administratrix  de  bonis  non  ap- 
pointed so  she  might  become  the  purchaser  at  the  sale,  and 
while  she  was  not  the  nominal  complainant  in  the  petition 
she  was  the  real  party  interested  and  the  one  for  whose  bene- 
fit the  proceeding  was  instituted. 

The  Heppe  case  (209  111.  88,  101  Am.  St.  Rep.  221,  70  N. 
E.  737),  is  in  its  essential  features  very  similar  to  the  case  at 
bar.  In  that  case  the  widow  of  Frank  Szczepanski  was  a  cred- 
itor of  his  estate,  and  for  the  purpose  of  paying  said  indebt- 
edness, and  upon  her  request,  the  executor  of  her  husband's 
estate  procured  a  decree  of  the  probate  court  to  sell  real  es- 
tate. Rosalia  and  Marianna  Szczepanski,  only  surviving 
children  of  said  Frank  Szczepanski  and  his  widow,  were 
minors,  and  the  summons  as  to  them  was  served  by  leaving 
a  copy  with  their  mother,  who  at  that  time  was  married  to  a 
man  named  Witt  Obecny,  and  informing  her  of  the  contents 
thereof.  A  guardian  ad  litem  was  appointed  for  and  an- 
swered the  petition  for  the  minors.  At  the  sale,  which  oc- 
curred November  12,  1897,  a  brother  of  Mrs.  Obecny  was  the 
highest  bidder  for  the  land,  and  it  was  struck  off  to  and  re- 
ported sold  to  him  by  the  executor.  Upon  the  approval  of 
the  report  of  sale  the  executor  executed  '^^  a  deed  under  date 
of  November  18,  1897,  to  the  purchaser,  and  on  the  same  day 
the  purchaser  conveyed  the  premises  to  his  sister,  Mrs. 
Obecny.     In  June,  1899,  Rosalia  Szczepanski  and  Marianna 
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Szczepanski  filed  their  bill  for  partition,  and  upon  the  ques- 
tion as  to  whether  service  was  had  upon  Rosalia  and  Mari- 
anna  the  court  said  Cp-  105) :  **In  the  case  at  bar,  Katharina 
Obecny,  acting  in  the  name  of  the  executor,  Kucharski,  was 
the  real  complainant  in  this  petition  for  the  sale  of  this  prop- 
erty  There  was  no  service  upon  her  minor  children 

^'xcept  by  leaving  a  copy  of  the  summons  with  her,  the  real, 
though  not  nominal,  complainant  in  the  petition,  and  stating 
the  contents  of  it  to  her.  We  do  not  regard  this  service, 
under  the  decisions  referred  to,  and  upon  principle,  as  suffi- 
cient. Her  interest  lay  in  the  direction  of  keeping  a  knowl- 
edge of  the  filing  of  the  petition  from  the  very  children  for 
whom  she  accepted  service.  We  are  therefore  of  the  opinion 
that  the  court  acquired  no  jurisdiction  over  these  appellees 
to  enter  the  order  of  sale  against  their  property." 

But  one  summons  appears  to  have  been  issued  in  the 
present  case,  and  it  was  served  in  the  manner  above  set  out. 
That  summons  was  made  returnable  to  the  February  term 
of  court,  and  at  that  term  the  decree  for  the  sale  was  en- 
tered. In  Hemmer  v.  Wolfer,  124  111.  435,  16  N.  E.  652,  it 
was  held  that  where  a  decree  in  a  chancery  proceeding  is  en- 
tered at  a  term  subsequent  to  the  return  term  and  recites 
due  service  of  process  upon  the  defendants  but  the  return  on 
the  summons  is  insufficient,  the  finding  in  the  decree  will  be 
supported  by  the  presumption  that  a  second  summons  was 
issued  and  served  for  the  term  at  which  the  decree  is  entered, 
But  no  such  presumption  can  be  indulged  where  the  decree 
was  entered  at  the  return  term  of  the  summons,  and  in  such 
case  the  recitals  in  the  decree  cannot  prevail  if  the  sununons 
and  return  show  the  court  was  without  jurisdiction.  In  For- 
rest V.  Fey,  218  111.  165,  109  Am.  St.  Rep.  249,  75  N.  E.  789, 
1  L.  R.  A.,  N.  S.,  740,  it  was  said  (p.  170) :  ''Where  the  record 
itself  shows  that  notice  was  not  given  as  required  by  *®*  law 
the"  jurisdiction  does  not  attach,  and  where  it  shows  that  the 
finding  of  jurisdiction  upon  which  the  court  acted  was  insuffi- 
cient, the  finding  of  the  court  as  to  its  jurisdiction  is  not 
conclusive,  and  the  recital  of  proper  service  on  the  face  of 
the  decree  makes  no  difference. "  Service  of  summons  upon 
lln.  Manternach,  as  guardian  of  complainant,  did  not  give 
the  court  jurisdiction  to  enter  a  decree  to  sell  his  land.  To 
have  authorized  a  decree  to  that  effect  it  was  necessary  that 
process  be  served  legally  upon  complainant:  Greenman  v. 
Harvey,  53  111.  386  j  Bonnell  v.  Holt,  89  111.  71.    Neither  did 
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the  appointment  of  a  guardian  ad  litem  for  the  appellant  give 
the  court  jurisdiction  of  his  person:  Campbell  v.  Campbell, 
63  IlL  462 ;  Chambers  v.  Jones,  72  111.  275.  It  is  very  clear 
that  the  court  did  not  have  jurisdiction  of  the  person  of  ap- 
pellant and  had  no  authority  to  decree  a  sale  of  his  interest 
in  the  land. 

It  is  contended  by  appellees  that  even  if  the  court  had 
no  jurisdiction  of  the  person  of  appellant  in  the  proceeding 
to  sell  real  estate  to  pay  debts,  his  mother  having  made  ap- 
pellee August  Studt  a  warranty  deed  for  the  premises,  her 
warranty  is  binding  upon  her  heirs  ''and  an  estoppel  to  their 
recovery."  This  contention  is  unsound,  for  the  reason  that 
appellant  does  not  claim  title  as  heir  of  his  mother,  but  his 
claim  is  that  he  derived  title  by  descent  from  his  father.  In 
such  case  he  would  be  no  more  bound  by  the  covenants  of 
warranty  in  a  deed  made  by  his  mother  than  he  would  by 
the  covenants  of  warranty  in  a  deed  made  by  any  other 
stranger  to  the  title. 

Appellees  also  relied  upon  the  seven  years*  statute  of  lim- 
itations as  one  of  their  defenses,  but  the  proof  was  insuffi- 
cient to  establish  such  defense.  At  the  time  of  the  sale  of 
the  premises  by  the  administrator  they  were  occupied  by 
a  bam,  but  the  bam  was  burned  down  some  time  (just  when 
the  evidence  does  not  show)  before  Mrs.  Manternach  sold 
the  lot  to  Studt,  in  April,  1893.  Studt  began  the  erection 
of  a  building  on  the  lot  in  March,  1897,  and  completed  it 
^^*  about  the  first  of  July  following.  He  testified  he  rented 
the  premises,  and  they  had  been  occupied  from  the  time  of  the 
completion  of  the  building  until  the  sale  to  the  Nagls,  in 
March,  1906.  This  covered  a  period  of  more  than  seven 
years  prior  to  the  filing  of  the  bill,  June  29,  1906.  But  the 
premises  were  not  owned  by  Studt  during  all  that  time,  for 
he  conveyed  them  to  his  wife  in  March,  1898.  Studt  was 
absent  from  Chicago  from  January  1,  1898,  to  August  23, 
1899.  He  testified  that  while  he  was  at  home  he  paid  the 
taxes  and  while  he  was  absent  his  wife  paid  them.  All  he 
knew  about  his  wife  paying  the  taxes  during  his  absence, 
he  said,  was  from  what  she  told  him  and  from  the  receipts. 
He  testified  he  had  turned  over  the  tax  receipts  to  Nagl,  and 
none  were  introduced  in  evidence.  Studt 's  testimony  was 
all  the  evidence  that  was  introduced  on  the  subject  of  the 
payment  of  taxes.  To  make  the  period  of  seven  years'  pay- 
ment of  taxes  under  color  of  title  obtained  in  good  faith  a 
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bar  imder  either  section  6  or  7  of  the  statute  of  limitations, 
the  taxes  must  be  paid  by  the  person  holding  the  title  or  in 
some  way  interested  in  or  connected  therewith:  Hurlbut  v. 
Bradford,  109  111.  397 ;  Timmons  v.  Kidwell,  149  111.  507,  36 
N.  E.  974 ;  McCauley  v.  Mahon,  174  111.  384,  51  N.  B.  829. 
The  testimony  of  Studt  is  vague  and  uncertain  as  to  how  many 
of  the  years  during  which  the  premises  were  occupied  after 
he  had  received  the  conveyance  from  Mrs.  Manternach  he 
paid  the  taxes  and  how  many  of  those  years  his  wife  paid 
them  after  he  made  the  conveyance  to  her.  If  he  paid  the 
taxes  at  any  time  after  making  conveyance  to  his  wife,  he 
does  not  testify  that  he  paid  them  for  her  as  her  agent  or  at 
her  request.  In  Timmons  v.  Kidwell,  149  111.  507,  36  N.  E. 
974,  it  was  held  that  payment  of  taxes  by  the  husband  where 
color  "  title  was  in  the  wife,  in  the  absence  of  proof  that  he 
paid  them  for  his  wife,  was  insufficient.  In  Hurlbut  v.  Brad- 
ford, 109  ni.  397,  and  McCauley  v.  Mahon,  174  111.  384,  51 
N.  E.  829,  it  was  held  that  proof  that  the  taxes  were  paid  for 
the  whole  period  of  seven  years  by  or  for  the  person  hold- 
ing or  interested  in  the  color  of  title  must  be  clear  *•*  and 
convincing.  There  was  no  proof  that  the  premises  were 
vacant  and  unoccupied  for  any  period  of  seven  successive 
years.  We  hold,  therefore,  that  the  evidence  was  insufficient 
to  sustain  the  defense  under  either  section  6  or  7  of  the  statute 
of  limitations. 

Section  4  of  the  statute  of  limitations  (Hurd's  Stats.  1905, 
p.  1331)  is  also  relied  upon  by  appellees.  That  section  reads 
as  follows:  "Actions  brought  for  the  recovery  of  any  lands, 
tenements  or  hereditaments  of  which  any  person  may  be 
possessed  by  actual  residence  thereon  for  seven  successive 
years,  having  a  connected  title  in  law  or  equity,  deducible 
of  record,  from  this  state  or  the  United  States,  or  from  any 
public  officer  or  other  person  authorized^  by  the  laws  of  this 
state  to  sell  such  land  for  the  nonpayment  of  taxes,  or  from 
any  sheriff,  marshal  or  other  person  authorized  to  sell  such 
land  on  execution,  or  under  any  order,  judgment  or  decree  of 
any  court  of  record,  shall  be  brought  within  seven  years 
next  after  x>os8ession  being  taken,  as  aforesaid ;  but  when  the 
possessor  shall  acquire  such  title  after  taking  such  possession, 
the  limitation  shall  begin  to  run  from  the  time  of  acquiring 
title."  This  section  was  enacted  in  1853,  and  has  been  the 
subject  of  discussion  in  numerous  cases  in  this  court.  Sec- 
tions 6  and  7  of  the  limitation  act  were  enacted  subsequent 
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to  section  4,  to  meet  a  class  of  cases  to  which  that  section  waa 
not  applicable.  Section  4  requires  that  a  person  claiming; 
under  it  must  have  been  '' possessed  by  actual  residence 
thereon  for  seven  successive  years."  Mere  possession  under 
section  6  is  sufficient,  but  section  4  requires  the  possession 
to  be  by  actual  residence,  and  this  has  been  the  construction 
given  tiiis  section  of  the  statute  in  Stolz  v.  Doering,  112  111. 
234,  Heacock  v.  Lubuke,  107  111.  396,  Elston  v.  Kennicott,  46 
111.  187,  Woodward  v.  Blanchard,  16  111.  424,  and  Collins  v. 
Smith,  18  111.  160.  There  is  no  proof  whatever  that  the  prem- 
ises had  been  possessed  by  anyone  **by  actual  residence 
thereon  for  seven  successive  years"  or  any  other  period,  and 
we  are  *^^  of  opinion,  therefore,  appellees  failed  to  establish 
title  under  section  4  of  the  statute  of  limitations. 

It  is  also  urged  that  the  appellant  received  benefits  from 
the  proceeds  of  the  sale  of  the  real  estate  and  is  therefore 
estopped  from  attacking  appellees'  title  and  asserting  title 
in  himself.  The  proof  shows  that  his  mother,  as  his  guard- 
ian, received  $42.50  for  him  out  of  the  proceeds  of  the  sale. 
We  do  not  agree  to  the  correctness  of  this  proposition,  but 
as  appellant  has  by  an  amendment  to  his  bill  tendered  the 
money  back  to  whomever  the  court  should  decide  was  entitled 
to  it,  we  deem  it  unnecessary  to  discuss  this  question. 

We  are  of  opinion  the  court  erred  in  dismissing  the  ap- 
pellant's bill,  and  the  decree  is  reversed  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  the 
views  herein  expressed. 


Infant  Defendants  must  be  served  in  substantmllj  tlie  manner  pre- 
scribed by  statute,  else  the  proceedings  are  defective  and  subject  to 
direct  attack.  4-  defective  service,  however,  may  be  sufficient  to  in- 
vest the  court  with  jurisdiction,  so  that  its  judgment,  while  erroneous, 
will  not  be  void  and  open  to  collateral  attack:  Westmeyer  v.  Gallen- 
kamp,  154  Mo.  28,  77  Am.  St.  Rep.  747;  Kalb  v.  German  Sav.  etc. 
Society,  25  Wash.  349,  87  Am.  St.  Bep.  757;  note  to  Sanford  v.  Ed- 
wards, 61  Am.  St.  Bep.  492. 

Infants  have  No  Absolute  Bight  to  Avoid  Judgment  recovered  against 
them,  and  even  an  irregular  judgment  cannot  be  vacated  as  of  course: 
Robertson  v.  Blair,  56  S.  0.  96,  76  Am.  St.  Bep.  543.  As  a  rule,  they 
are  bound  by  a  decree  the  same  as  persons  of  full  age:  Harrison  v. 
Wallton,  95  Va.  721,  64  Am.  St.  Bep.  830.  See  the  note  to  Teel  ▼. 
Bunnihoo,  112  Am.  St.  Bep.  198,  on  bills  by  infants  to  impeach  de- 
crees. 
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TEEL  V.  DUNNIHOO. 

[230  ni.  476,  82  N.  B.  844.] 

JUDGMENTS — Res  Judicata — Questions  not  Identical. — A  de^ 
eirion  that  a  certain  decree  and  a  deed  in  pursuance  thereof  did  not 
devest  the  fee,  and  that  they  should  be  disregarded  in  determining 
where  the  fee  rested,  is  not  conclusive  of  whether  the  deed  can  be  re- 
formed by  striking  out  the  words  "bodily  heirs."     (pp.  323,  324.) 

JTn)OMENT&— Oonclnsiveness  Against  Minors. — ^Where  the 
eonrt  acquired  jurisdiction  of  the  parties  and  the  subject  matter,  then, 
although  errors  subsequently  intervened,  the  title  of  a  bona  fide 
parchaser  under  the  decree  cannot  be  impeached  by  minor  parties  ta 
the  suit.     (p.  325.) 

JUDGMENTS — Ses  Judicata. — Where  Some  Controlling  Fact 
or  question  Aiaterial  to  the  determination  of  both  causes  of  action  has 
been  determined  in  a  former  suit,  and  the  same  fact  or  question  is . 
again  at  issue  between  the  same  parties,  its  adjudication  in  the  first 
Will,  if  properly  presented,  be  conclusive  of  the  same  question  in  the 
latter  suit,  irrespective  of  whether  or  not  the  cause  of  action  is  the 
same  in  both  suits,     (p.  326.) 

JUDGMENTS — ^Enforcement  of  Inequitable  Decree. — Upon  an 
original  or  cross  bill  to  carry  a  former  decree  into  execution,  the  court 
will  look  into  the  original  case  and  see  whether  the  decree  is  equitable 
and  just.    If  it  is  not,  its  enforcement  will  be  denied,     (p.  328.) 

DEEDS — ^Beformatlon  as  Against  Minors. — Where  real  estate 
is  bought  for  its  full  value,  and  the  grantors  understand  that  they  are 
selling  and  the  grantees  understand  that  they  are  purchasing  a  fee  title, 
but  by  mistake  words  creep  into  the  deed  which  defeat  such  intention, 
it  is  not  inequitable  or  nnjiist  to  correct  the  deed  by  striking  out  those 
words,     (p.  331.) 

JUDGMENTS — Conclusiveness  Against  Parties. — Where  a  court 
having  jurisdiction  of  the  parties  and  subject  matter  makes  findings 
of  fact  in  its  decree  upon  which  innocent  parties  rely,  such  facts,  when 
again  called  in  question  in  a  subsequent  suit  by  a  party  or  ^rivy  to 
the  first  suit,  are  regarded  as  established  by  the  findings  in  the  first 
decree,     (p.  331.) 

P.  W.  Raymond  and  Arthur  W.  Underwood,  for  the  appel- 
lants. 

James  H.  Martin,  William  W.  Clemens  and  William  H. 
Warder,  for  the  appellees. 

^"^  HAND,  C.  J.  This  was  a  bill  in  chancery  filed  by  ap- 
pellants, Harry  C.  Teel  and  Nona  Teel  (formerly  Nona 
Stocks),  and  Elmo  Stocks,  by  his  guardian,  John  Stocks, 
against  the  appellees,  to  partition  certain  farm  lands  situated 
in  Williamson  county  between  Nona  Teel  and  Elmo  Stocks, 
who  were  alleged  to  be  the  owners  in  fee  simple  thereof,  and 
to  impeach  and  set  aside  as  a  cloud  upon  the  title  of  said 
Nona  Teel  and  Elmo  Stocks  a  certain  decree  entered  by  the- 
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ciroilit  court  of  Williamson  county  on  April  17,  1891,  in  a 
suit  in  chancery  then  pending  in  said  circuit  court,  wherein 
Mary  E.  A.  Stocks  and  John  Stocks,  the  father  and  mother  of 
Nona  Teel  and  Elmo  Stocks,  were  complainants,  and  wherein 
William  L.  Henderson  and  Harriet  Henderson  (the  father 
and  mother  of  Mary  E.  A,  Stocks)  and  Nona  Stocks  were 
defendants,  for  fraud  and  for  errors  of  law  appearing  upon 
the  face  of  the  record  in  said  chancery  suit,  and  to  set  aside 
and  cancel  as  clouds  upon  the  title  of  Nona  Teel  and  Elmo 
Stocks  a  master's  deed  made  to  Mary  E.  A.  Stocks  in  pur- 
suance of  the  terms  of  said  decree;  also  to  set  aside  and 
cancel  certain  deeds  made  by  Mary  E.  A.  Stocks  and  her 
grantees  to  said  lands,  through  which  the  parties  now  in 
possession  of  said  lands  claim  title.  The  court  sustained  a 
demurrer  to  said  bill  and  dismissed  the  same  for  want  of 
'*''*  equity,  and  an  appeal  was  prosecuted  to  this  court,  where 
the  decree  of  the  circuit  court  was  reversed  and  the  cause 
was  remanded  to  the  circuit  court,  with  directions  to  over- 
rule the  demurrer:  Teel  v.  Dunnihoo,  221  111.  371. 

It  appears  from  the  averments  of  the  bill  filed  in  this  case 
that  Mary  E.  A.  Stocks  was  a  daughter  of  William  L.  and 
Harriet  Henderson;  that  on  the  seventeenth  day  of  August, 
1886,  William  L.  and  Harriet  Henderson  conveyed  to  Mary 
E.  A.  Stocks  and  "her  bodily  heirs"  the  land  in  question  for 
one  thousand  dollars;  that  Mary  E.  A.  Stocks  and  her  hus- 
band, John  Stocks,  immediately  moved  upon  the  lands  and 
improved  the  same  and  made  their  home  thereon  for  a  num- 
ber of  years;  that  on  February  18,  1891,  Mary  E.  A.  Stocks 
and  her  husband,  and  after  the  birth  of  tiieir  child  Nona,  and 
when  she  was  of  the  age  of  three  years,  filed  a  bill  in  chan- 
cery in  the  circuit  court  of  Williamson  county  against  Nona 
Stocks,  William  L.  Henderson  and  Harriet  Henderson  for 
the  purpose  of  having  corrected  said  deed  by  striking  out 
therefrom  the  words  "her  bodily  heirs";  that  upon  the  hear- 
ing upon  said  bill  the  court  found  that  Willijim  L.  and  Har- 
riet Henderson  by  deed  conveyed  to  said  Mary  E.  A.  Stocks 
and  **her  bodily  heirs,"  on  the  seventeenth  day  of  Aug^ust, 
1886,  the  lands  described  in  the  bill,  and  that  the  words  *  *  her 
bodily  heirs"  were  improperly  inserted  in  said  deed,  and  that 
Mary  E.  A.  Stocks  was  entitled  to  have  said  deed  corrected 
by  eliminating  therefrom  the  words  **her  bodily  heirs,"  and 
decreed  that  William  L.  Henderson,  and  Harriet,  his  wife, 
execute  a  good  and  sufficient  warranty  deed  conveying  to 
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Mary  E.  A.  Stocks  said  lands  in  fee  simple,  without  any 
qualification  or  restriction  whatever,  within  sixty  days,  and 
that  in  default  of  the  execution  and  delivery  of  said  deed 
the  master  in  chancery  of  said  court  execute  a  deed  of  con- 
veyance conveying  to  Mary  E.  A.  Stocks  in  fee  simple  said 
lands ;  that  William  L.  and  Harriet  Henderson  having  failed 
to  make  a  deed  as  provided  by  said  decree,  the  master  in 
chancery  executed  a  deed  to  Mary  E.  A.  Stocks  in  ^""^  ac- 
cordance with  the  terms  of  said  decree;  that  Mary  E.  A. 
Stocks  subsequently  sold  and  conveyed  said  lands  by  abso- 
lute deed,  and  the  lands  have  been  transferred,  from  time 
to  time,  by  her  grantee  and  his  grantees,  and  are  now  owned 
and  in  the  possession  of  persons  who  were  not  parties  to  said 
chancery  suit  commenced  by  Mary  E.  A.  Stocks  and  hus- 
band against  Nona  Stocks  and  William  L.  and  Harriet  Hen- 
derson; that  Mary  E.  A.  Stocks  died  on  October  21,  1902, 
leaving  her  surviving  husband,  John  Stocks,  and  Nona  Teel, 
bom  March  21,  1887,  and  Elmo  Stocks,  bom  August  22,  1891, 
as  her  children  and  sole  heirs  at  law,  and  that  said  Nona  was 
about  eighteen  years  of  age  and  Elmo  about  fourteen  years 
of  age  at  the  time  this  bill  was  filed. 

The  contentions  made  on  the  former  appeal  were,  first, 
that  in  the  case  of  Stocks  et  al.  v.  Stocks  et  al.,  the  court  did 
not  have  jurisdiction  of  the  persons  of  Nona  Teel  and  Will- 
iam L.  Henderson  and  Harriet  Henderson;  second,  that  the 
guardian  ad  litem  appointed  for  Nona  Teel  neglected  and 
failed  to  properly  represent  and  protect  the  rights  of  Nona 
Teel;  third,  that  the  testimony  of  John  Stocks,  Mary  E.  A. 
Stocks  and  William  L.  Henderson,  upon  which  the  findings 
in  the  decree  were  based,  that  the  words  "bodily  heirs," 
found  in  the  deed  from  William  L.  Henderson  and  Harriet 
Henderson  to  Mary  E.  A.  Stocks,  were  improperly  inserted 
in  said  deed,  was  false ;  and  fourth,  that  the  deed  from  Will- 
iam L.  and  Harriet  Henderson  to  Mary  E.  A.  Stocks  con- 
veyed to  Mary  E.  A.  Stocks  a  life  estate  in  said  lands  only, 
and  that  the  fee  simple  estate  therein  vested  in  Nona  Teel 
and  Elmo  Stocks,  and  that  the  decree  entered  by  the  court 
in  said  chancery  case,  and  the  deed  of  the  master  in  chancery 
based  thereon,  did  not  have  the  effect  to  devest  said  Nona 
and  Elmo  Stocks,  at  the  time  of  filing  the  bill  herein,  of  their 
title  in  and  to  said  lands,  and  that  the  title  to  said  lands  was 
in  Nona  Teel  and  Elmo  Stocks  at  the  time  of  filing  the  bill 
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herein  in  fee  simple.  And  it  was  held  in  the  opinion  then 
filed  that  the  court  in  the  suit  of  ^^  Stocks  et  aL  v.  Stocks 
et  al.  had  jurisdiction  of  the  parties  and  of  the  subject  matter 
of  that  suit,  and  that  the  fact  that  error  may  have  afternv^ard 
intervened  on  the  hearing  or  in  the  entry  of  the  decree  would 
not  have  the  effect  to  defeat  the  title  of  parties  who  dealt  in 
f^ood  faith  with  the  property,  relying  upon  said  decree,  but  as 
it  appeared  that  the  title  to  said  premises  passed  out  of  Will- 
iam L.  Henderson  and  Harriet  Henderson  and  vested  in  said 
Mary  E.  A.  Stocks  for  life  and  in  Nona  Teel  and  Elmo  Stocks 
in  fee,  there  was  no  title  remaining  in  William  L.  and  Harriet 
Henderson  which  they  could  convey,  and  that  by  a  conveyance 
voluntarily  made,  or  by  one  made  under  the  direction  of  the 
court,  they  could  not  devest  Nona  Teel  and  Elmo  Stocks  of 
their  fee  simple  title  in  and  to  said  premises  and  invest  the 
same  in  Mary  E.  A.  Stocks,  and  that  the  master's  deed  had  no 
greater  effect  that  would  a  deed  from  William  L.  and  Harriet 
Henderson,  and  that  the  fee  simple  title  to  said  premises  "was 
in  Nona  Teel  and  Elmo  Stocks. 

Upon  the  case  being  reinstated  in  the  circuit  court  the 
demurrer  was  overruled,  whereupon  the  appellees  answered 
said  bill  and  filed  cross-bills,  in  which  they  prayed,  as  ^vas 
prayed  in  the  bill  filed  by  Mary  E.  A.  Stocks  and  husband^ 
that  the  deed  from  William  L.  Henderson  and  Harriet  Hen- 
derson to  Mary  E.  A.  Stocks  be  reformed  and  corrected  by 
striking  out  the  words  *'her  bodily  heirs."  The  cross-bills 
were  answered,  and,  replications  having  been  filed,  a  trial 
was  had  in  open  court,  and  a  decree  was  again  entered  dis- 
missing the  original  bill  for  want  of  equity,  and  the  prayers 
of  the  cross-bills  of  the  respective  cross-complainants  were 
granted  and  the  deed  from  William  L.  Henderson  and  Har- 
riet Henderson  to  Mary  E.  A.  Stocks  was  corrected  by  strik- 
ing out  the  words  ''her  bodily  heirs,''  and  a  second  appeal 
has  been  prosecuted  to  this  court. 

"***  It  is  first  contended  that  the  opinion  filed  by  the  court 
on  the  former  appeal  is  conclusive  against  the  right  of  the 
appellees  to  recover  in  this  case.  The  question  presented  to 
this  court  when  the  case  was  here  before  was.  Did  the  de- 
cree entered  in  the  case  of  Stocks  et  al.  v.  Stocks  et  al.  by 
the  circuit  court  of  Williamson  county,  and  the  master's  deed 
made  in  pursuance  of  said  decree,  devest  the  fee  simple  title 
of  Nona  Teel  and  Elmo  Stocks  in  the  real  estate  in  contro- 
versy and  invest  Mary  E.  A.  Stocks  with  the  fee  simple  title 
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to  said  premises! — and  it  was  held,  for  the  reasons  there 
stated,  said  decree  was  inoperative  in  that  regard,  and  that 
the  decree  and  master's  deed  did  not  devest  said  Nona  Teel 
and  Elmo  Stocks  of  the  fee  simple  title  to  said  premises,  and 
that  in  determining  the  question  of  where  the  fee  simple 
title  to  said  premises  then  rested  said  decree  and  master's  deed 
should  be  disregarded,  which  left  the  fee  simple  title  in  said 
Nona  Teel  and  Elmo  Stocks;  while  the  question  presented 
for  determination  on  this  appeal  is,  Did  the  circuit  court, 
on  the  last  trial,  properly  decree,  upon  the  cross-bills  filed 
after  the  case  was  reinstated  in  the  circuit  court,  on  the  evi- 
dence submitted  to  it,  that  the  deed  from  William  Henderson 
and  Harriet  Henderson  to  Mary  E.  A.  Stocks  should  be  re- 
formed and  corrected  by  striking  out  from  said  deed  the  words 
**her  bodily  heirs,"  and  did  the  court  err  in  reforming  and 
correcting  said  deed  by  striking  out  said  words  and  decree- 
ing that  the  appellees  be  invested  with  the  full  fee  simple 
title  to  said  premises,  as  the  remote  grantees  of  said  Mary  E. 
A.  Stocks?  It  clearly  appears,  therefore,  that  the  question 
now  presented  for  decision  is  a  different  question  from  the 
one  determined  when  the  case  was  here  before. 

^^  In  Davis  v.  Kennedy,  105  HL  300,  John  R.  Kennedy 
had  made  a  conveyance  of  an  eighty-acre  tract  of  land  to 
his  three  daughters,  but  in  describing  the  land  there  was  an 
error  in  the  deed,  the  land  being  described  as  located  in  a 
township  other  than  the  one  in  which  it  was  located.  Ken- 
nedy thereafter  became  a  bankrupt,  and  the  land  was  sold 
by  his  assignee  to  Davis.  The  daughters  filed  a  petition  and 
made  a  motion  in  the  United  States  district  court,  where 
the  bankruptcy  proceeding  was  pending,  to  set  aside  the 
sale,  which  the  court  declined  to  do,  whereupon  they  filed 
a  bill  in  equity  in  the  state  court  to  correct  the  mistake  in 
the  deed,  and  it  was  contended  they  were  foreclosed  from 
such  relief  by  reason  of  the  action  of  the  United  States  dis- 
trict court  in  overruling  their  motion  to  set  aside  said  sale, 
but  it  was  held  otherwise.  This  court,  on  page  307,  said: 
**That  proceeding  falls  far  short  of  an  adjudication  of  the 
question  being  litigated  in -this  case.  There  is,  therefore, 
no  just  claim  that  the  questions  here  litigated  were  there 
determined.  There,  the  object  and  direct  purpose  was  to 
have  the  sale  disapproved  and  set  aside;  here,  the  purpose 
is  to  have  this  deed  reformed  and  the  mistake  corrected,  and 
the  assertion  of  title  under  the  assignee's  deed  be  enjoined. 
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So  it  fails  of  an  estoppel  because  the  questions  decided^  and 
necessary  to  be  decided,  are  not  the  same.  That  court,  on 
that  petition  and  motion,  could  not  have  declared  that  de- 
fendants in  error  were  not  entitled  to  the  relief  they  seek 
in  this  case,  because  no  such  question  was  presented  or  be- 
fore that  court.  We  are  not  warranted  in  presuming  that 
court  did  what  it  was  not  authorized  to  do,  on  the  record 
as  it  then  stood,  nor  was  it  asked  nor  do  we  suppose  it 
intended  so  to  do.  We  must  therefore^  hold  that  this  pro- 
ceeding is  not  barred  by  a  former  adjudication  of  the  same 
questions  now  litigated." 

We  think  that  case,  and  many  others  which  might  be  cited, 
conchisive  of  the  proposition  that  the  appellees  were  not 
barred,  by  any  questions  determined  when  the  case  was 
'*®^  here  before,  from  filing  their  cross-bills  to  correct  the 
mistake  in  the  deed  from  William  L.  Henderson  and  Harriet 
Henderson  to  Mary  E.  A.  Stocks. 

It  is  next  contended  the  court  erred  in  admitting  in  evi- 
dence against  Nona  Teel  and  Elmo  Stocks  th$  decree  in 
the  case  of  Stocks  et  al.  v.  Stocks  et  al.,  as  it  is  said  that 
decree  is  not  binding  upon  Nona  Teel  and  Elmo  Stocks  by 
reason  of  the  fact  that  the  guardian  ad  litem  appointed  for 
Nona  Teel  neglected  and  failed  to  properly  protect  and  guard 
her  interests,  and  that  the  testimony  of  John  Stocks,  Mary 
E.  A.  Stocks  and  William  L.  Henderson,  upon  which  the  find- 
ings in  the  decree  were  based,  that  the  words  *'her  bodily 
heirs,"  found  in  the  deed  from  William  L.  Henderson  and 
Harriet  Henderson  to  Mary  E.  A.  Stocks,  were  improperly 
inserted  in  the  deed,  was  false,  and  that  the  testimony  of  John 
Stocks,  Mary  E.  A.  Stocks  and  William  L.  Henderson  was 
taken  in  the  form  of  affidavits — ^that  is,  in  narrative  form — 
before  the  master  in  chancery,  and  not  upon  questions  pro- 
pounded to  them  by  the  master  in  chancery.  On  the  formei 
appeal  similar  contentions  were  made,  and  this  court,  on  page 
476,  said:  **The  bill  filed  in  that  case  was  sufficient  to  give 
the  court  jurisdiction  of  the  subject  matter  of  the  suit,  and 
the  court  having  found  it  had  jurisdiction  of  the  parties, 
which  was  a  matter  upon  which^it  was  authorized  to  adjudi- 
cate, the  fact  that  errors  may  have  afterward  intervened  on 
the  hearing  or  in  the  entering  of  the  decree,  would  not  have 
the  effect  to  defeat  the  title  of  the  defendants,  who  dealt  in 
good  faith  with  the  property,  relying  upon  such  decree,  if 
the  effect  of  the  decree  was  to  devest  the  title  of  the  complain- 
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ants."  The  court  found,  however,  the  decree  did  not  have 
the  effect  to  devest  the  title  of  Nona  Teel  and  Elmo  Stocks, 
and  for  that  reason  the  court  was  of  the  opinion  the  fee  to 
said  premises  still  remained  in  Nona  Teel  and  Elmo  Stocks. 
It  was  also  held  in  that  opinion  that  while  an  original  bill 
might  be  filed  on  behalf  of  a  minor  during  his  minority,  or 
within  the  '***  period  allowed  after  majority  for  the  prose- 
cution of  a  writ  of  error  to  impeach  a  decree  for  fraud  or  for 
errors  of  law  appearing  upon  the  face  of  the  record,  if  it 
appeared  the  court  entering  the  decree  had  jurisdiction  of 
the  parties  and  the  subject  matter  of  the  suit,  and  parties  who 
were  not  parties  to  the  suit  and  who  had  dealt  with  the  sub- 
ject matter  of  the  suit  in  good  faith,  relying  upon  the  decree, 
had  acquired  interests  in  the  subject  matter  of  the  suit,  the 
court  would  not  set  aside  the  decree  and  thereby  devest  and 
destroy  their  interests  in  the  subject  matter  of  the  suit,  and 
the  cases  of  Hedges  v.  Mace,  72  111.  472,  Lloyd  v.  Kirkwood, 
112  HL  329,  and  Lambert  v.  Livingston,  131  lU.  161,  23  N.  E. 
352,  were  cited  as  sustaining  that  position. 

In  the  Hedges  case  (72  111.  472),  which  was  a  bill  to  im- 
peach a  decree  in  partition  for  want  of  jurisdiction  over  the 
persons  of  the  defendants  in  the  partition  suit,  none  of  the 
complainants  appear  to  have  been  minors,  but  the  court,  after 
disposing  of  the  question  of  jurisdiction  adversely  to  the  con- 
tention of  the  complainants,  announced  the  general  doctrine 
upon  the  subject  now  under  consideration  in  the  following 
words  (p.  745) :  ^'Various  other  objections  are  made  to  the 
proceedings,  but  it  is  not  necessary  to  consider  them.  If  the 
questions  raised  are  at  all  tenable  they  are  but  errors,  and 
camiot  be  urged  in  this  collateral  manner  against  the  title 
of  the  defendants  who  purchased  at  the  sale  under  the  de- 
cree. The  law  is  well  settled  that  where  the  court  has  juris- 
diction of  the  subject  matter  and  obtains  jurisdiction  of  the 
person  by  service  of  process,  then,  although  errors  may  in- 
tervene, the  title  of  a  purchaser  under  the  decree,  who  is 
not  a  party  to  the  proceeding,  will  be  protected:  Stow  v.  Kim- 
ban,  28  ni.  93 ;  Moore  v.  Neil,  39  HI.  256,  89  Am.  Dec.  303  ; 
Wight  V.  Wallbaum,  39  IlL  554 ;  Mulf  ord  v.  Stalzenback,  46 
DL  303." 

In  the  Lloyd  case  (112  HI.  329)  the  question  arose  upon 
the  eross-biU  filed  on  behalf  of  a  minor  to  impeach  a  decree 
which  was  relied  upon  in  the  original  bill  as  a  basis  for  par> 
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tition,  and  the  court  there  said  (p.  337) ;  ''In  many  of  the 
states,  *®*  ....  including  our  own,  a  decree  against  an  in- 
fant, like  that  against  an  adult,  is  absolute  in  the  first  instance, 
subject  to  the  right  to  attack  it  by  original  bill,  for  either 
fraud  or  error,  merely;  but  until  so  attacked,  and  set  aside 
or  reversed  on  error  or  appeal,  it  is  binding  to  the  same  ex- 
tent as  any  other  decree  or  judgment.  This  right  to  attack  a 
decree  by  original  bill  may  be  exercised  at  any  time  before 
the  infant  attains  his  majority,  or  at  any  time  afterward 
within  the  period  in  which  he  may,  under  the  statute,  prose- 
cute a  writ  of  error  for  the  reversal  of  such  decree.  ..<».. 
The  rule  thus  established  is,  of  course,  subject  to  the  qnali- 
fication  that  the  decree  of  a  court  having  jurisdiction  of  the 
subject  matter  of  the  suit  and  the  person  of  the  infant  against 
whom  it  is  rendered,  will  not  be  thus. set  aside  as  against 
third  parties  who  have  in  good  faith  acquired  rights  under 
it;  but  as  against  original  parties  to  the  suit,  and  their  legral 
representatives,  the  rule  as  above  stated  will  be  enforced.** 

In  view  of  the  foregoing  authorities,  if  the  mandatory 
part  of  the  decree  sought  to  be  impeached  had  corrected  the 
Henderson  deed  by  eliminating  the  .words  therefrom  which 
vested  the  fee  in  Nona  Teele  and  Elmo  Stocks,  the  appellees 
would  have  been  protected  in  their  title  against  the  claims 
of  Nona  Teele  and  Elmo  Stocks.  The  question  then  arises. 
Of  what  force  and  effect,  as  evidence  in  this  case,  is  that 
portion  of  said  decree  against  Nona  Teel  and  Elmo  Stocks 
which  finds  that  the  words  **her  bodily  heirs,"  in  the  deed 
from  William  L.  Henderson  and  Harriet  Henderson  to  Mary 
E.  A.  Stocks,  were  improperly  incorporated  therein,  and  that 
Mary  E.  A.  Stocks  was  entitled  to  have  the  deed  corrected 
by  eliminating  from  the  deed  said  words  t 

It  has  been  frequently  held  by  this  court  that  where  some 
controlling  fact  or  question  material  to  the  determination  of 
both  causes  of  action  has  been  determined  in  a  former  suit 
and  the  same  fact  or  question  is  again  at  issue  between    the 
same  parties,  its  adjudication  in  the  first  will,  ^^  if  prop- 
erly presented,  be  conclusive  of  the  same  question  in  the 
latter  suit,  irrespective  of  whether  the  cause  of  action  is  the 
same  in  both  suits  or  not :  Hanna  v.  Bead,  102  111.  596,  40  Am. 
Rep.  608 ;  Tilley  v.  Bridges,  105  HI.  336 ;  Wright  v.  Griffey, 
147  ni.  496,  37  Am.  St.  Rep.  228,  35  N.  E.  732 ;  Reynolds  v. 
Mandel,  175  111.  615,  51  N.  E.  649 ;  Brack  v.  Boyd,  211  111. 
290,  103  Am.  St.  Rep.  200,  71  N.  E.  995.    In  the  Brack  case, 
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in  a  partition  suit  between  the  parties,  it  was  held  that  one 
Maiy  J.  Singleton  was  the  legally  adopted  child  of  Allen  L. 
and  Sallie  Ralls,  and  in  a  subsequent  partition  suit  between 
the  same  parties,  although  in  regard  to  different  lands,  it 
was  held  that  the  parties  defendant  in  the  second  suit  were 
bound  by  the  findings  of  the  court  in  the  first  suit  upon  the 
subject  of  the  adoption  of  Mary  J.  Singleton,  which  finding 
in  the  first  suit  amounted  to  an  estoppel  upon  them  by  ver- 
dict. In  the  Hanna  case  (102  Am.  Hep.  60S),  Ezra  B.  Beed, 
owning  real  estate  in  Indiana  and  in  this  state,  made  two 
deeds,  one  conveying  the  Indiana  land  directly  to  his  wife 
and  the  other  conveying  the  Illinois  land  to  her  through  a 
third  party.  A  bill  was  filed  in  the  circuit  court  of  Vigo 
county,  Indiana,  to  set  aside  the  conveyance  in  that  state  on 
the  alleged  ground  that  Ezra  B.  Reed  was,  at  the  time  of  its 
execution,  of  unsound  mind  and  incapable  of  making  the 
deed,  and  that  he  was  unduly  influenced  to  execute  the  same. 
The  answer  of  the  defendant  denied  both  allegations,  and 
upon  the  hearing  a  decree  was  entered  sustaining  the  bill  and 
finding  that  the  grantor  was  of  unsound  mind  and  incapable 
of  making  said  instrument.  Afterward,  in  a  suit  between 
the  same  parties  in  this  state  to  set  aside  the  conveyance  of 
the  Illinois  lands,  the  decree  entered  in  the  Indiana  court  was 
set  up  by  the  complainants  as  res  judicata,  but  the  circuit 
court  refused  to  admit  the  transcript  of  the  record  of  the 
circuit  court  of  Vigo  county  as  evidence  to  sustain  the  bill. 
In  reversing  that  ruling  it  was  said  (p.  602) :  ''Where  the 
former  adjudication  is  relied  on  as  an  answer  and  bar  to  the 
whole  cause  of  action,  or,  in  other  words,  where  it  is  claimed 
to  be  an  answer  to  all  the  questions  involved  in  the  subsequent 
^^  action,  then  it  must  appear  ....  that  the  cause  of  ac- 
tion and  thing  sought  to  be  recovered  are  the  same  in  both 
soits.  The  former  adjudication  in  cases  of  this  class  is  tech- 
nically known  as  an  estoppel  by  judgment,  ....  but  where 
some  specific  fact  or  question  has  been  adjudicated  and  de- 
termined in  a  former  suit  and  the  same  fact  or  question  is 
again  put  in  issue  in  a  subsequent  suit  between  the  same 
parties,  its  determination  in  the  former  suit,  if  properly  pre- 
sented and  relied  on,  will  be  held  conclusive  upon  the  parties 
in  the  latter  suit,  without  regard  to  whether  the  cause  of 
action  is  the  same  in  both  suits  or  not.  This  species  of  es- 
toppel is  known  to  the  law  as  an  estoppel  by  verdict,  and  is 
equally  available  to  a  plaintiff  in  support  of  his  action,  when 
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the  circmnstances  warrant  it,  as  when  offered  by  a  defendant 
as  a  matter  of  defense." 

We  therefore  think  it  clear  that,    the    circuit    court     of 
Williamson  county  having  found  in  the  case  of  Stocks  et  aL 
y.  Stocks  et  al.   that  there  was  a  mistake  in  the  deed  from 
William  L.  Henderson  and  Harriet  Henderson   to   Mary   E. 
A.  Stocks,  to  which  litigation  Nona  Teel  was  a  party    and 
Elmo  Stocks  a  privy,  appellants  are  bound  by  such  finding 
and  estopped  in  this  proceeding  to  deny  the  facts  there  found 
as  against  the  appellees,  who  are  subsequent  bona  fide  pur- 
chasers of  said  real  estate,  even  though  the  guardian    ad 
litem  of  Nona  Teel  may  not  have  performed  his  full  duty 
in  said  chancery  suit,  and  even  though  the  appellants  bave 
introduced  into  this  record  some  evidence  which  tends    to 
contradict  the  evidence  of  the  witnesses  who  testified  in  the 
case  of  Stocks  et  al.  y.  Stocks  et  al.,  upon  whose  testimony 
said  decree  was  based,  which  objections  and  irregularities 
only  amounted  to  error  in  the  original  case,  and  which  did  not 
render  the  decree  in  that  case  void,  but  which  would  have 
been  available  in  this  suit  against  the  original  parties  to  that 
suit  (Lloyd  v.  Kirk  wood,  112  111.  329;  Crane  v.  Stafford,  217 
111.  21,  75  N.  E.  424),  but  which  are  not  available  against 
third  parties  '*®®  who  have  in  good  faith  acquired  rights  re- 
lying upon  said  decree:  Lloyd  v.  Kirkvvood,  112  111.  329. 

It  is  finally  contended  that  the  court  erred  in  entering' 
the  decree  in  this  case,  as  it  is  said  appellees  failed  to  show, 
by  proper  proofs,  that  said  former  decree  was  equitable  and 
just,  and  it  is  urged  on  an  original  bill  to  carry  a  former 
decree  into  execution  the  court  will  look  into  the  original 
case  and  see  if  the  former  decree  is  equitable  and  just,  and 
if  it  is  not,  it  will  refuse  its  enforcement.     The  doctrine 
contended  for  by  the  appellants  has  been  recognized  by  this 
court  in  Wadhams  v.  Gay,  73  111.  415,  and  subsequent  cases, 
and  it  is  a  well-established  equitable  doctrine  where  *an  orig- 
inal bill  has  been  filed  to  carry  a  former  decree  into  execution, 
and  we  think  applies  with  equal  force  where  a  former  decree 
is  sought  to  be  carried  into  execution  by  a  cross-bilL     The 
prayers  of  the  cross-bills  filed  in  this  case,  however,  are  in  the 
alternative,  that  of  Wilmoth  Dunnihoo,  the  Carterville  &  Her- 
rin  Coal  Company,  John  Waggoner,  Ellen  Augusta  Wag- 
goner, Finis  W.  Vamier,  Henry    Keiper,  Raymond    Lisby, 
Clayton  Wright,  John  Alexander,  W.  C-  Alexander,  Joseph 
Moore,  Wilford  Beson,  Wesley  Walker  and  Mary  Walker 
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being  in  the  following  form:  "Forasmuch,  therefore,  as  your 
orators  are.  without  remedy  except  in  a  court  of  equity,  and  to 
the  end  that  the  said  Harry  C.  Teel,  Nona  Teel,  John  Stocks, 
Chicago  and  Garbondale  Railroad  Company,  Illinois  Central 
Railroad  Company  and  Elmo  Stocks,  who  are  made  parties  de- 
fendant to  this  bill,  may  be  required  to  make  full  and  direct 
answer  to  the  same,  but  not  under  oath,  answer  under  oath  be- 
ing hereby  waived,  and  that  upon  a  hearing  hereon  the  court 
may  order  and  decree  that  the  relief  granted  by  the  above-re- 
cited decree  may  be  made  effectual,  the  said  deed  from  William 
L.  Henderson  and  wife  to  Mary  E.  A.  Stocks  hereinabove  set 
forth  be  canceled  and  set  aside,  and  that  the  master's  deed 
hereinabove  referred  to  and  set  forth  be  declared  effectual  to 
convey  the  "**•  fee  simple  title  of  the  lands  therein  described 
to  said  Mary  E.  A.  Stocks  at  the  time  of  its  delivery,  or  that 
said  deed  so  made  by  William  L.  Henderson  and  wife  to  IMary 
E.  A.  Stocks  be  reformed  and  corrected  to  accord  with  the  in- 
tention of  the  parties  as  found  and  declared  by  the  court  in 
said  decree  hereinabove  set  forth,  by  striking  therefrom,  and 
from  the  record  thereof,  the  words  'her  bodily  heirs,'  and 
that  your  orators  have  such  other  and  further  relief  as  equity 
may  require  and  as  to  your  honors  may  seem  meet."  And 
we  think  the  decree  of  the  circuit  court  could  properly  be 
sustained  on  the  ground  that  the  findings  of  fact  in  the  de- 
cree in  the  case  of  Stocks  et  al.  v.  Stocks  et  al.  established 
the  fact  that  there  was  a  mistake  in  the  deed  from  the  Hender- 
sons to  Mary  E.  A.  Stocks  and  it  should  be  corrected,  and 
sach  seems  to  have  been  the  view  of  the  trial  court,  as  its 
decree  was  as  follows: 

"It  is  therefore  ordered,  adjudged  and  decreed  that  the 
complainants'  original  biU  herein  be  dismissed  for  want  of 
equity,  and  that  complainants  in  their  cross-bills  herein  be 
granted  the  relief  prayed  for  in  said  cross-bills,  and  that 
said  deed  made  by  William  L.  Henderson  and  wife  to  Mary 
E.  A.  Stocks,  dated  August  17,  1886,  conveying  to  her  the 
following  described  real  estate:  The  west  half  of  the  south- 
west quarter  of  section  22  and  the  northeast  quarter  of  the 
northeast  quarter  of  section  28,  town  22  south,  range  2  east 
of  the  third  principal  meridian,  in  Williamson  county,  Illi- 
nois, be  and  the  same  is  hereby  reformed  and  corrected  by 
striking  therefrom  the  words  'her  bodily  heirs'  where  the 
same  appear  therein  after  the  words  *Mary  E.  A.  Stocks,'  and 
fhat  the  record  thereof  in  the  recorder's  of^ce  of  Williamson 
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county,  at  page  171  of  deed  records  27,  be  corrected  bj  the 
master  in  chancery  of  this  court  by  striking  out  the  said 
words  'her  bodily  heirs'  after  the  words  'Mary  E.  A.  Stocks,* 
thus  vesting  in  her  the  fee  simple  title  as  of  the  date  of 

August  17,  1886." 

"^^^  If,  however,  it  be  conceded  that  it  was  necessary  that 
the  appellees  show  that  the  decree  entered  in  that  case  was 
equitable  and  just,  we  think  the  evidence  found  in  this  en- 
tire record,  when  taken  in  connection  with  the  decree  in 
Stocks  et  al.  v.  Stocks  et  al.,  clearly  shows  that  equity  and 
good  conscience  required  the  correction  of  said  deed  as  be- 
tween Mary  E.  A.  Stocks  and  Nona  Teel  and  Elmo  Stocks, 
who  were  **her  bodily  heirs."  Prom  the  recitals  in  said 
decree  it  appears  that  the  land  in  question  belonged  to  Will- 
iam L.  Henderson;  that  on  August  17,  1886,  he  sold  the 
same  to  Mary  E.  Stocks  for  the  sum  of  one  thousand  dollars 
and  executed  to  said  Mary  E.  A.  Stocks  a  deed  of  convey- 
ance of  said  lands,  intending  to  convey  thereby  said  lands 
to  said  Mary  E.  A.  Stocks  in  fee  simple,  and  that  in  consid- 
eration of  said  deed  of  conveyance  said  Mary  E.  A.  Stocks 
paid  to  said  William  L.  Henderson  the  sum  of  one  thousand 
dollars;  that  by  some  mistake  or  error  of  the  scrivener  who 
wrote  said  deed,  or  from  some  other  error  or  mistake  at  the 
time  unknown  to  both  the  grantors  and  the  grantee  in  said 
deed,  the  deed  was  so  written  as  to  convey  said  lands  to  said 
Mary  B.  A.  Stocks  and  to  **her  bodily  heirs,*'  thereby  vesting 
in  said  Mary  E.  A.  Stocks  a  life  estate,  only,  in  said  lands, 
which  was  not  the  intention  of  the  grantors  or  the  grantee, 
each  of  whom  intended  and  agreed  that  said  deed  of  convey- 
ance should  pass  to  said  Mary  E.  A.  Stocks  the  said  lands  in 
fee  simple  absolute.  It  further  appears  that  Mary  E.  A. 
Stocks  sold  and  conveyed  said  premises  to  her  grantee,  and  he 
to  his  grantees,  for  a  full  and  valuable  consideration,  and 
that  her  remote  grantees  are  now  in  possession  of  said  lands. 
In  Dinwiddie  v.  Self,  145  lU.  290,  33  N.  E.  892,  and  Kyner  v. 
BoU,  182  111.  171,  54  N.  E.  925,  this  court  held  that  it  was 
not  inequitable  and  unjust  to  correct  a  deed,  under  similar 
circumstances  to  those  disclosed  in  this  record,  by  striking 
out  from  a  deed  words  of  similar  import  to  the  words  found 
in  the  deed  from  the  Hendersons  to  Mrs.  Stocks.  This  case, 
and  the  cases  above  *•*  referred  to,  differ  materially  from  the 
case  of  Athorton  v.  Roche,  192  111.  252,  61  N.  E.  357,  55  L. 
B.  A.  591,  the  distinction  between  the  cases  being  pointed 
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out  in  the  Atherton  case,  on  page  261.  Mistakes  of  law  can- 
not be  corrected  by  a  court  of  equity.  Where,  however,  real 
estate  is  bought  for  its  full  value,  and  the  grantors  understand 
they  are  selling  and  the  grantees  understand  they  are  pur- 
chasing a  fee  title,  and  by  mistake  some  words  creep  into  the 
deed  which  defeat  such  intention,  it  clearly  is  not  inequitable 
or  unjust,  that  the  error  should  be  corrected. 

The  appellants  have  sought  in  this  case  to  impeach  the 
findings  of  the  decree  entered  in  the  case  of  Stocks  et  al.  v. 
Stocks  et  al.  by  parol  evidence  and  by  showing  irregularities 
took  place  upon  the  triaL  Many  years  have  elapsed  since 
the  testimony  in  that  case  was  taken  and  the  decree  entered. 
Mary  E.  A.  Stocks  and  William  L.  Henderson  are  both  dead, 
and  the  interest  of  John  Stocks,  through  his  children,  is  ad- 
verse to  the  decree.  This  case  demonstrates  the  wisdom  of 
the  nile  that  where  a  court  has  jurisdiction  of  the  parties  and 
subject  matter  of  a  suit  and  makes  certain  findings  of  fact  in 
its  decree,  upon  which  innocent  parties  rely,  the  facts  thus 
found,  when  again  called  in  question  by  a  party  or  privy  to 
said  suit  in  a  subsequent  suit,  are  held  to  be  established  by 
the  findings  of  fact  in  the  first  decree.  Were  not  this  the  rule, 
no  title  in  which  a  minor  is  a  party  to  a  suit  would  ever  be 
secure  until  after  the  time  for  the  suing  out  of  a  writ  of  error 
or  for  filing  a  bill  to  impeach  the  decree  had  elapsed. 

Finding  no  reversible  error  in  this  record  the  decree  of  the 
circuit  court  will  be  affirmed. 

Mr.  Justice  Yickers  took  no  part  in  the  decision  of  this 
ease. 


1U$  Judicata, — When  Some  Controlling  Fact  or  queertion  material  to 
thf  determination  of  the  case  has  been  adjudicated  in  a  former  suit, 
and  the  same  fact  or  question  is  again  at  issue  between  the  same 
parties,  its  adjudication  in  the  first  suit  will,  if  properly  presented, 
be  conclusive  of  the  same  question  in  the  latter  suit,  irrespective  of 
whether  or  not  the  cause  of  action  is  the  same  in  both  suits:  Brack 
T.  Boyd,  211  HI.  290,  103  Am.  St.  Rep.  200;  Chicago  etc.  R.  R.  Co.  v. 
Cass  Ck>untj,  72  Neb.  489,  117  Am.  St.  Rep.  806;  Rew  v.  Independent 
School  Dist.,  125  Iowa,  28,  106  Am.  St.  Rep.  282. 

On  the  Beformation  of  Written  Instruments  and  the  correction  of  mis- 
takes therein  by  courts  of  equity,  see  the  notes  to  Steinmeyer  v. 
flehroeppel,  JL17  Am.  St.  Rep.  227;  Alabama  etc.  Ry.  Go.  v.  Jones,  55 
Am.  St.  Rep.  512;  Williams  y.  Hamilton^  65  Am.  St.  Rep.  481. 
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BRUNER  V.  HICKS.  •' 

[230  HL  536,  82  N.  £.  888.] 

HOMESTEADS — ^Laase. — The  Valne  of  a  Homestead,  so  far  as 
eoneems  an  alleged  release  thereof  by  leasing  the  prehiises  for  the 
purpose  of  prospecting  for  oil  and  gas,  is  determinable  as  of  the  date 
of  the  lease,  and  not  as  of  the  time  when  gas  or  oil  is  diseovered  bj 
the  lessees,     (p.  336.) 

HOMESTEAD. — ^A  Lease  of  a  Homestead,  valued  at  less  than 
one  thousand  dollars,  for  the  purpose  of  prospecting  the  premises  for 
oil  and  gas,  for  an  indefinite  term  in  case  these  substances  are  dis- 
covered, is  void  and  will  sustain  no  rights  in  favor  of  the  lessee,  if 
the  lessors  have  not  released  their  homestead  right  in  the  manner 
provided  by  statute,  or  voluntarily  abandoned  possession  and  accepted 
rent  with  knowledge  of  the  facts,     (p.  337.) 

G.  S.  Conger,  McCarty  &  Arnold,  J.  C.  Maxwell  and 
Brownlee  &  Browne,  for  tiie- appellants. 

Parker  &  Newlin  and  J.  A.  Hindman,  for  the  appellees. 

^'^  HAND,  C.  J.  This  was  a  bill  in  chancery  ffled  by  An- 
drew  Bruner,  John  Bighter  and  W.  G.  fekelly,  in  the  circuit 
court  of  Crawford  county,  against  Prank  Hicks,  John  Kerr, 
John  W.  Smith,  Lem  Neely,  David  C.  Brubaker  and  Mary  E. 
Bnibaker,  to  enjoin  the  said  Hicks,  Kerr,  Smith  and  Neely 
from  sinking  or  drilling  any  well  or  wells  for  oil  or  gas 
upon  a  certain  thirty-six  acre  tract  of  land  located  in  Craw- 
ford county,  by  virtue  of  a  certain  lease  bearing  date  April  5, 
1905,  made  by  said  David  C.  Brubaker  and  Mary  E.  Bru- 
baker, the  owners  in  fee  of  said  premises,  to  said  Frank 
Hicks,  and  which  lease  had  in  part  been  assigned  by  Hicks 
to  Kerr,  Smith  and  Neely,  upon  the  ground  that  said  David 
C.  and  Mary  E.  Brubaker,  on  the  eighth  day  of  December, 
1905,  had  executed  a  lease  of  said  premises  for  the  purpose 
of  mining  and  operating  for  oil  and  gas,  and  laying  pipe 
lines  and  building  tanks,  stations  and  structures  thereon  to 
take  care  of  said  products,  to  one  George  D.  McCarty  for 
the  period  of  ten  years  or  so  long  as  oil  and  gas  might  be 
found  on  said  premises,  which  lease  had  been  assigned  to 
Bruner,  Bighter  and  Skelly,  and  which  lease,  it  was  alleged, 
contained  a  release  and  waiver  of  the  homestead  rights  of 
'"^  David  C.  and  Mary  E.  Brubaker  in  said  premises,  and 
was  entered  into  by  said  McCarty  with  said  David  C.  and 
Mary  E.  Brubaker  and  assigned  to  the  said  Bruner,  Bighter 
and  Skelly,  and  recorded  in  the  office  of  the  recorder  of  deeds 
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of  said  county,  without  notice  to  them,  or  either  of  them,  of 
the  fact  that  said  lease  of  April  5,  1905,  had  been  made 
by  said  David  C.  and  Mary  E.  Brubaker  to  Frank  Hicks, 
and  which  lease  to  Hicks,  it  was  averred,  was  void  by  rea- 
son of  the  fact  that  said  premises  were  of  less  than  one  thou- 
sand dollars  in  value  and  were  occupied  by  said  David  C.  and 
^fary  E.  Brubaker  as  a  homestead,  and  the  homestead  rights  of 
David  C.  and  Mary  E.  Brubaker  therein  were  not  waived  or 
released  in  said  lease,  and  that  the  premises  described  in 
said  lease  were  so  imperfectly  described  therein  that  they 
could  not  be  located  or  identified  as  the  property  owned  by 
David  C.  and  Mary  E.  Brubaker. 

A  demurrer  was  sustained  to  the  bill,  whereupon  a  supple- 
mental and  amended  bill  was  filed  by  said  Bruner,  Bighter 
and  Skelly,  in  which  they  omitted  to  name  David  C.  and 
Mary  E.  Brubaker  as  defendants,  and  from  which  they  also 
omitted  all  averments  in  regard  to  the  homestead  rights  of 
David  C.  and  Mary  E.  Brubaker  in  the  premises,  and  averred 
that  the  complainants  had  been  let  into  the  possession  of  said 
premises  by  David  C.  and  Mary  E.  Brubaker  under  the  lease 
of  December  8,  1905,  and  that  they  had  made  valuable  im- 
provements on  said  premises.  The  misdescription  of  the 
premises  in  the  lease  of  April  5,  1905,  and  the  want  of  notice 
to  McCarty  and  his  assigns  of  the  lease  of  April  5,  1905,  at  the 
time  of  the  execution  of  the  lease  of  December  8,  1905,  were 
also  averred,  which  averments  were  relied  upon  to  establish 
complainants'  rights  under  the  lease  of  December  8,  1905, 
and  to  avoid  the  rights  of  Hicks,  Kerr,  Smith  and  Neely  under 
the  lease  of  April  5,  1905. 

On  their  petition  David  C.  and  Mary  E.-  Brubaker  were 
allowed  to  intervene  as  defendants  to  said  supplemental  and 
amended  bill,  and  they  thereupon  filed  an  answer  thereto. 
**•  They  also  filed  a  cross-bill,  in  which  they  averred  that  at 
the  time  the  lease  of  December  8,  1905,  was  made,  and  at 
the  time  of  the  filing  of  their  answer  and  cross-bill,  said  prem- 
ises were  owned  in  fee  by  them ;  that  th^y  occupied  the  same 
as  a  homestead ;  that  said  premises,  at  the  time  said  lease  was 
executed,  were  in  value  not  to  exceed  one  thousand  dollars, 
and  that  they  had  not  waived  or  released  their  homestead  in 
said  premises  or  abandoned  the  possession  of  said  premises  or 
surrendered  the  possession  of  said  premises  voluntarily  to  the 
complainants,  and  asked  that  the  lease  of  December  8,  1905, 
be  can -eled  and  set  aside  as  a  cloud  upon  their  title,  and 
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that  the  complainants  be  enjoined  from  interfering  with  their 
possession  of  said  premises.  The  other  defendants  to  the  sup- 
plemental and  amended  bill  also  filed  an  answer  and  cross- 
bill. By  their  cross-bill  they  asked  that  the  description  of 
said  premises  in  the  lease  of  April  5,  1905,  which  was  ad- 
mitted to  be  incorrect,  be  corrected,  and  for  other  relief. 

The  cross-bills  were  answered  and  replications  were  filed 
and  a  trial  was  had  in  open  court,  and  the  chancellor  en- 
tered a  decree  setting  aside  and  canceling  as  a  cloud  upon  the 
title  of  David  C.  and  Mary  E.  Brubaker  the  lease  of  Decem- 
ber 8,  1905,  and  the  assignment  thereof  to  the  complainants, 
and  perpetually  enjoined  the  complainants  from  going  upon 
said  premises  to  prospect  for  oil  or  gas,  or  otherwise,  and 
from  removing  therefrom  any  property  placed  thereon  and 
in  the  wells  drilled  by  them,  and  from  removing  any  oil 
therefrom,  directly  or  indirectly,  by  themselves,  agents,  etc., 
and  corrected  the  description  of  the  premises  contained  in 
the  lease  of  April  5,  1905,  as  against  David  C.  and  Mary  E. 
Brubaker,  and  the  complainants  have  prosecuted  an  appeal 
to  this  court  to  reverse  said  decree. 

^®  The  lease  in  question  was  executed  with  the  view  to 
transfer  a  freehold  interest  in  said  premises,  as  it  provided 
the  term  created  thereby  might  last  for  an  indefinite  and 
undetermined  period  of  time  in  case  oil  or  gas  was  discov- 
ered upon  said  premises,  and  in  that  regard  this  lease  is  not 
like  a  lease  for  a  term  of  years.  It  was  therefore  necessary 
that  the  lease,  to  be  valid,  should  contain  a  release  or  waiver 
of  the  homestead  rights  of  David  C.  and  Mary  E.  Brubaker, 
and  if  the  premises,  at  the  time  the  lease  was  executed,  were 
of  less  value  than  one  thousand  dollars  the  lease  was  void. 

The  first  question  presented  upon  this  record  for  deter- 
mination is  the  value  of  the  premises  in  question  on  the 
eighth  day  of  December,  1905,  at  the  time  the  lease  was 
made  to  McCarty  by  David  C.  and  Mary  E.  Brubaker.  If 
said  premises  at  that  time  were  of  less  value  than  one  thou- 
sand dollars,  then  the  lease  from  David  C.  and  Mary  E.  Bru- 
baker to  McCarty  is  absolutely  void  and  the  appellants  can 
predicate  no  rights  thereon,  unless  it  appears  that  the  home- 
stead rights  of  David  C.  and  Mary  E.  Brubaker  in  the  prem- 
ises were  waived  and  released  or  the  possession  of  the  prem- 
ises was  abandoned  by  them  or  they  have  estopped  them- 
selves from  setting  up  their  homestead  rights  as  against  the 
appellants. 
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The  evidence  as  to  the  value  of  the  premises  on  Decem- 
ber 8,  1905,  was  conflicting.  The  witnesses  who  testified  upon 
that  point — and  they  were  numerous — fixed  the  value  there- 
of at  that  time  from  seventeen  dollars  and  fifty  cents  per 
acre  to  fifty  dollars  per  acre,  and  the  appellants  in  their 
original  bill,  which  was  sworn  to,  admitted  they  were  worth 
less  than  one  thousand  dollars.  The  trial  court  held  they 
were  worth  less  than  one  thousand  dollars.  The  chancellor 
who  tried  the  case  saw  and  heard  the  witnesses,  and  in  view 
of  the  conflict  in  the  evidence,  his  judgment  upon  the  ques- 
tion of  the  value  of  said  premises  on  December  8,  1905,  we 
think  should  be  held  to  control.  It  must  therefore  be  held, 
for  the  purposes  of  this  case,  that  said  premises,  at  the  time 
"*  the  lease  to  McCarty  was  executed,  were  worth  less  than 
one  thousand  dollars.  As  it  is  admitted  that  the  homestead 
rights  of  David  C.  and  Mary  E.  Brubaker  in  said  premises 
were  not  waived  or  released  and  that  they  have  not  aban- 
doned the  possession  of  said  premises,  the  question  remains, 
Did  they  voluntarily  permit  the  appellants  to  enter  upon 
said  premises  to  explore  and  prospect  for  oil  and  gas,  and 
did  they  receive  rent  from  the  appellants  under  the  lease 
of  December  8,  1905,  subsequent  to  its  date,  and  thereby 
estop  themselves  from  asserting  the  invalidity' of  said  lease 
by  reason  of  their  failure  to  release  or  waive  their  homestead 
rights  therein  ! 

Up  to  the  time  of  the  filing  of  this  bill  the  complainants 
had  not  done  any  prospecting  for  oil  or  gas  upon  said  prem- 
ises. After  the  bill  was  filed,  however,  and  against  the  wish 
and  protest  of  David  C.  and  Mary  E.  Brubaker,  they  went 
upon  said  premises  and  sunk  five  wells,  from  which  they 
obtained  large  quantities  of  oil  and  gas,  and  the  rent  pro- 
vided for  in  the  lease,  which  they  claim  to  have  paid  to 
David  C.  and  Mary  E.  Brubaker,  amounted  to  but  two  dql- 
lars  and  twenty-five  cents,  which  the  trial  court  found  was 
received  by  David  C.  and  Mary  E.  Brubaker  by  reason  of 
the  fraudulent  representations  made  to  them  by  the  complain- 
ants and  their  attorneys  that  the  controversy  over  the  Mc- 
Carty and  Hicks  leases  had  been  settled  between  those  par- 
ties, and  which  amount  they  offered  to  return  to  the  com- 
plainants and  deposited  for  their  benefit  in  court.  We  think 
it  clear,  therefore,  that  it  cannot  be  successfully  contended 
that  the  complainants  were  voluntarily  let  into  the  posses- 
lion  of  said  premises  by  David  G.  and  Mary  E.  Brubaker, 
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or  that  David  C.  and  Mary  E.  Brubaker,  or  either  of  them, 
ever  received,  with  a  full  knowledge  of  all  the  facts  which 
affected  their  interest,  any  rent  provided  to  be  paid  to  them 
by  the  terms  of  the  lease  of  December  8,  1905.  We  are  there- 
fore of  the  opinion  they  are  not  estopped  to  challenge  the 
validity  of  said  lease  by  reason  of  a  failure  on  their  part  to 
release  their  homestead  rights  in  the  premises  covered  by 
the  lease. 

^"^^  It  is  contended,  however,  that  although  the  court  prop- 
erly held  'that  the  premises  on  December  8,  1905,  were  of 
less  value  than  one  thousand  dollars,  that  fact  should  not 
control,  as  it  is  said  the  court,  in  determining  the  homestead 
rights  of  David  C.  and  Mary  E.  Brubaker  in  said  premises, 
should  have  been  governed  by  the  value  of  said  premises  on 
the  day  on  which  oil  and  gas  were  discovered  upon  said 
premises,  and  not  their  value  on  the  day  on  which  the  lease 
was  executed.  We  cannot  agree  with  this  contention.  If 
the  premises,  at  the  time  the  lease  of  December  8,  1905,  was 
executed,  were  less  in  value  than  one  thousand  dollars,  then 
the  lease  which  attempted  to  give  to  McCarty  and  his  assigns 
the  right  to  use,  possess  and  enjoy  a  portion  of  said  prem- 
ises for  the  purpose  of  mining  and  operating  for  oil  and  gas, 
and  laying  pipe-lines  and  building  tanks,  stations  and  struc- 
tures theroon  to  take  care  of  said  products,  deprived  David 
C.  and  Mary  E.  Brubaker  of  a  portion  of  their  homestead, 
and  said  homestead  not  having  been  waived  or  released  in 
accordance  with  the  terms  of  the  statute,  said  lease  was  void. 
It  may  be  conceded  that  the  title  to  the  oil  and  gas  in  said 
lands  did  not  vest  in  the  appellants,  as  assignees  of  said  lease, 
until  the  oil  and  gas  were  discovered  and  appropriated  by 
them ;  still  the  right  to  occupy  the  premises  for  the  purposes 
aforesaid  conferred  upon  McCarty  and  his  assignees  a  pres- 
ent vested  right  in  said  premises,  which  might  last  ten  years 
and  might  last  for  an  indefinite  period  if  oil  and  gas  were 
discovered  in  said  premises,  and  to  the  extent  of  that  use 
David  C.  Brubaker  and  Mary  E.  Brubaker  were  deprived  of 
their  homestead  rights,  which  rights  they  could  release  to  Mc- 
Carty and  his  assies  only  by  an  instrument  in  writing  duly 
signed  and  acknowledged  in  accordance  with  the  provisions  of 
the  statute  governing  the  release  and  waiver  of  homesteads: 
Franklin  Land  Co.  v.  Wea  Gas,  Coal  and  Oil  Co.,  43  Kan.  518, 
23  Pac  630. 
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It  is  also  contended  that  the  court  erred  in  correcting  the 
description  in  the  lease  of  April  5,  1905,  by  making  the  de- 
scription *^*  therein  contained  correspond  with  the  descrip- 
tion of  the  premises  which  the  parties  intended  to  cover  by 
said  lease.  The  correction  was  Umited  by  the  decree  to  Da- 
vid C.  and  Mary  E.  Brubaker  alone,  and  in  no  way  affected 
the  appellants.  We  think,  therefore,  they  have  no  reason  to 
complain  as  against  that  part  of  the  decree. 

It  is  also  contended  the  decree  is  erroneous  in  enjoining 
the  appellants  from  removing  the  property  which  they  had 
attached  to  the  land  of  David  C.  and  Mary  £.  Brubaker. 
From  a  careful  reading  of  this  record  we  are  impressed  with 
the  view  that  the  lease  of  December  8,  1905,  was  obtained 
from  David  C.  and  Mary  E.  Brubaker  purely  as  a  matter 
of  speculation  and  not  with  a  view  to  prospect  their  lands, 
as  the  Brubakers  were  led  to  believe  the  object  of  the  lease 
was  at  the  time  it  was  executed,  and  that  nothing  was  done 
under  the  lease  by  the  appellants  until  other  parties,  acting 
under  the  Hicks  lease,  commenced  prospecting  for  oil  and 
gas  upon  the  lands  of  David  G.  and  Mary  E.  Brubaker, 
when  the  appellants,  by  a  temporary  injunction,  tied  the 
hands  of  these  parties  and  then  went  onto  the  lands  and 
commenced  prospecting  for  oil  and  gas  against  the  wishes 
and  protests  of  the  owners  of  the  land,  claiming  under  a 
lease  which  was  absolutely  void,  and  that  while  they  may 
have  expended  a  considerable  amount  of  money  upon  said 
lands,  we  think  they  did  so  with  a  knowledge  of  all  the  facts 
and  that  they  acted  at  their  peril,  and  that  the  circuit  court 
did  not  err  in  enjoining  them  from  removing  the  property 
which  they  had  placed  upon  the  land. 

Finding  no  reversible  error  in  this  record  the  decree  of 
tiie  circuit  court  of  Crawford  county  will  be  affirmed. 


A  Eomesiead  Bight  is  inalienable  otherwise  than  in  the  manner  pre- 
•eribed  by  statnte:  Ogden  Bldg.  etc.  Ason.  v.  Mensch,  196  111.  554,  89 
Am.  St.  Bep.  330,  and  cases  cited  in  the  cross-reference  note  thereto; 
McDonald  ▼.  Sanford,  88  Miss.  633,  117  Am.  St.  Bep.  758;  Murphy  v. 
Benner,  99  Minn.  348,  116  Am.  St.  Bep.  418.  As  to  the  application 
of  this  mle  in  the  case  of  leasing  a  homestead,  see  Milliken  v.  Car- 
michael,  139  Ala.  226,  101  Am.  St.  Bep.  29;  note  to  Jerdee  v.  Furbush, 
95  Am.  St  Bep.  926. 

Abandonment  of  Homesteads  is  the  subject  of  a  note  to  Burkhardt 
▼•  talker,  102  Am.  St  Bep.  388. 

Am.  St  Sep..  VoL  120—22 
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McKINNIE  V.  LANE. 

[230  m.  544,  82  N.  E.  878.] 

ASSUIifPSIT — ^Payment  In  Arttcles  of  Penonaltj. — Wbere  tliera 
is  an  agreement  to  pay  a  certain  sum  in  specified  articles  of  personal 
property,  at  agreed  prices,  on  a  particular  day,  a  failure  to  deliver  the 
articles  on  the  day  fixed  converts  the  transaction  into  a  money  obliga- 
tion,  and  a  recovery  on  the  common  eonnts  may  be  had.     (p.  340.) 

SAIiE — ^Tlma  for  DeUvery. — ^If  There  Is  Ko  Agreement  fixing  the 
time  for  the  delivery  of  goods,  the  law  will  presume  delivery  to  be 
made  on  demand,  or  at  least  within  a  reasonable  time.     (p.  340.) 

BILL  OF  PABTI0ULAB8. — ^The  Object  of  a  Bill  of  particulars 
is  to  inform  the  defendant  of  the  claim  he  is  called  upon  to  defend 
against,     (p.  341.) 

BILL  OF  PABTI0X7LABS«— The  Effect  of  a  BiU  of  particulars 
is  to  limit  and  restrain  the  plaintiff,  on  the  trial,  to  the  proof  of  the 
particular  cause  or  causes  of  action  therein  mentioned,     (p.  341.) 

BILL  OF  PABTIOtJLAJKS. — ^The  Amendment  of  a  Bill  of  Pax- 

tienlars  in  assumpsit  should  be  permitted  where  the  bill  states  that  the 
balance  of  the  amount  was  to  be  given  in  goods  at  agreed  prices, 
while  the  evidence  shows  that  payment  was  to  be  in  gooSa  or  in  cash, 
(p.  341.) 

APPEAL. — ^A  Party  cannot  Complain  of  an  Error  which  he  in- 
duced the  court  to  make,  or  to  which  he  consented,  in  refusing  to 
allow  the  amendment  of  a  bill  of  particulars,     (p.  341.) 

INSTBUCTIOKS*— A  Party  cannot  Complain  of  an  instruction 
given  on  behalf  of  his  adversary  like  one  given  at  his  own  request 
(p.  842.) 

EVIDENCE — ^Explanation  of  Receipt  in  FnlL — A  person  suing 
for  an  alleged  balance  owing  for  the  purchase  of  goods  may  explain 
why  he  gave  the  defendant  a  receipt  in  fulL     (p.  342.) 

Currey  &  Allen,  for  the  appellants. 
Wheeler,  Silber  &  Isaacs,  for  the  appellee. 

«^»  VICKEBS,  J.  This  suit  was  brought  in  the  circuit 
court  of  Cook  county  by  Maurice  T.  Lane  against  P.  L.  Me- 
Kinnie  to  recover  the  sum  of  $1,700,  which  the  former  claimed 
to  be  due  him  as  a  balance  on  the  purchase  price  of  certain 
paintings  sold  to  McKinnie. 

The  declaration  included  only  the  common  counts  and  was 
accompanied  by  a  bill  of  particulars  as  follows: 

*'To  two  pictures  by  Dupres  and  Mueller $3500 

Credit   $1700 

Two  pictures  by  Hammerstadt 100 

1800 

Balance  due    $1700 
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"The  balance  of  this  amount  was  to  be  given  in  pictures  at 
agreed  prices.  These  pictures  were  demanded  and  refused 
and  are  now  suing  for  the  cash. 

"MAURICE  T.  LANE, 
"By  WHEELER,  SILBER  &  ISAACS, 

"  Attorneys.'* 

On  7une  11,  1900,  appellee  sold  to  P.  L.  McKinnie  two 
paintings  for  which  he  claims  he  was  to  receive  the  sum  of 
$3,500,  $1,700  of  which  he  admits  was  paid  in  money  and 
$1,800  he  claims  was  to  be  paid  in  other  pictures  or  in  cash. 
Two  pictures  were  received  by  appellee,  as  he  claims,  on 
the  balance  due,  for  which  he  gave  McKinnie  credit  for  $100. 
A  demand  for  the  other  $1,700  worth  of  pictures  was,  ac- 
cording to  appellee's  contention,  met  with  a  refusal,  where- 
upon suit  was  instituted  September  11,  1903,  by  appellee  to 
recover  the  remaining  $1,700  in  money.  The  cause  was  tried 
by  jury  in  the  circuit  court  and  a  judgment  rendered  in 
favor  of  appellee  for  $1,700.  Appeal  was  prosecuted  to  the 
appellate  court  for  the  first  district,  where  the  judgment  was 
affirmed,  and  by  further  appeal  the  record  is  brought  to  this 
court  for  review. 

^^*^  After  the  trial  in  the  court  below,  and  before  the  case 
was  passed  upon  by  the  appellate  court,  McKinnie  died,  and 
his  executors  were  substituted  in  the  case  and  appear  as  ap- 
pellants herein. 

McKinnie  testified  that  the  purchase  price  of  the  paint- 
ings was  $1,700,  which  he  paid.  He  submitted  a  receipted 
biU  showing  the  purchase  price  of  $3,500,  but  he  explains 
that  by  saying:  ''Mr.  Lane  called  and  got  his  checks  for 
the  total  amount  and  brought  me  a  bill  made  out  at  $3,500, 
which  bill  at  $3,500  was  an  absolute  and  perfect  fiction.  I 
told  Mr.  Lane  I  did  not  care  to  have  a  bill  made  out  in  that 
manner,  but  he  said  to  me:  'Doctor,  these  pictures  are  worth 
more  than  this  money;  that  is  to  say,  you  may  be  able  to 
sell  them  sometime  for  a  larger  sum  than  $1,700,  and  I  will 
take  from  you  a  few  paintings  to  sell  on  commission,  and 
you  can  let  some  of  them  go  on  this,  but  this  $1,800  on  here 
is  simply  a  booster.'  I  didn't  fancy  it,  but  he  persuaded 
me  it  was  all  right.  I  never  agreed  to  give  Mr.  Lane  any 
other  paintings  than  the  two  which  he  received  for  these 
paintings.  He  wanted  me  to  forward  them  to  him  at  Pitts- 
burg, which  I  did,  and  they  are  the  only  paintings  which  I 
ever  ofi!ered  to  Mr.  Lane  in  the  world*    It  was  wholly,  purely. 
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absolutely,  a  fictitious  and  boosted  price."  He  also  submitted 
in  Ms  own  behalf  a  check  containing  the  words,  ''In  full  to 
date."  This  check  was  dated  June  11,  1900,  and  was  cashed 
by  Lane. 

Lane  testified  that  the  purchase  price  of  the  two  oil  paiut- 
inp^s  was  $3,500,  to  be  paid  $1,700  in  money  and  $1,800  in 
specific  pictures  at  agreed  prices,  or  in  cash;  that  he  re- 
ceived $1,700  in  money  on  delivery  of  the  two  paintings, 
also  two  pictures  at  $100;  that  when  he  called  for  the  re- 
maining pictures,  representing  the  other  $1,700,  McKinnie 
refused  to  deliver  them  to  him;  that  he  called  repeatedly  to 
get  them,  ** three,  four  or  five  times  at  McKinnie 's  house" 
and  "at  least  a  dozen  times  at  his  ofiice,"  but  was  never  able 
to  get  the  remaining  pictures.  Referring  to  the  check  which 
^^'^  contained  the  words  '*in  full  to  date,"  he  denied  that 
these  words  were  on  the  check  when  he  received  it.  He  ex- 
plained the  receipted  bill  by  saying:  "It  was  done  as  I  do 
in  thousands  of  cases  dealing  with  rich  people;  I  merely  re- 
ceipted the  bill  and  called  afterward  to  get  my  pictures  and 
could  not  get  them." 

The  affirmance  of  the  judgment  by  the  appellate  court 
settles  all  controverted  questions  of  fact  adversely  to  the  con- 
tention of  appellants. 

It  is  contended  by  appellants  that  under  the  bill  of  par- 
ticulars filed  in  this  case  recovery  could  not  be  had  under 
the  common  counts.  It  is  well-settled  law  that  where  there 
is  an  agreement  to  pay  a  certain  sum  in  specified  articles  of 
personal  property,  at  agreed  prices,  on  a  particular  day,  a 
failure  to  deliver  the  articles  on  the  day  fixed  in  the  agree- 
ment converts  the  transaction  into  a  money  obligation :  Borah 
V.  Curry,  12  111.  66 ;  Smith  v.  Dunlap,  12  111.  184 ;  Bilderback 
V.  Burlingame,  27  111.  338 ;  Sleuter  v.  Wallbaum,  45  111.  43. 
In  the  case  at  bar  there  was  no  agreement  fixing  the  date  for 
the  delivery  of  the  pictures.  In  such  case  the  law  will  pre- 
sume delivery  to  be  made  on  demand  or  at  least  within  a 
reasonable  time.  The  record  shows  that  after  delivering  the 
paintings  to  McKinnie  and  receiving  the  $1,700  in  money 
and  $100  in  pictures  appellee  waited  two  years  before  bring- 
ing suit,  making  during  that  time  repeated  demands  for  the 
pictures.  Appellee  did  all  the  law  required  of  him,  and  when 
McKinnie  refused  to  deliver  the  pictures  as  agreed,  he  be- 
came liable  to  pay  in  money  to  appellee  the  sum  which  they 
had  agreed  the  pictures  would  have  represented  had  they 
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been  delivered.  The  common  counts  were  *'**  sufficient  to 
support  that  cause  of  action.  The  law  is  well  settled  that 
where  a  contract  has  been  fully  performed  and  nothing  re- 
mains to  be  done  but  to  pay  the  money,  a  recovery  may  be 
had  under  the  common  counts. 

Appellants  insist  that  there  is  a  variance  between  the  bill 
of  particiilars  and  the  evidence,  in  that  the  bill  of  particu- 
lars states  that  the  balance  of  the  amount  was  to  be  given  in 
pictures  at  agreed  prices,  while  the  evidence  shows  that  Mc- 
Einnie  was  to  pay  the  balance  in  pictures  or  in  cash.  The 
object  of  a  bill  of  particulars  is  to  inform  the  defendant  of 
the  claim  he  is  called  upon  to  defend  against,  and  its  effect 
is  to  limit  and  restrain  the  plaintiff,  on  the  trial,  to  the  proof 
of  the  particular  cause  or  causes  of  action  therein  mentioned : 
Morton  v.  McClure,  22  111.  257 ;  McDonald  v.  People,  126  111. 
150,  9  Am.  St.  Rep.  547 ;  Waidner  v.  Pauly,  141  111.  442,  30 
N.  E.  1025.  At  the  conclusion  of  his  evidence  appellee  asked 
leave  to  amend  his  bill  of  particulars  by  inserting  the  words 
"or  cash,"  in  order  that  the  supposed  variance  might  be  obvi- 
ated. Upon  objection  by  appellants  he  was  not  permitted  to 
make  the  amendment.  A  bill  of  particulars  may  be  amended, 
and  it  was  proper  for  appellee  to  ask  leave  to  amend  and 
leave  so  to  do  should  have  been  granted :  Morton  v.  McClure, 
22  m.  257;  Waidner  v.  Pauly,  141  111.  442,  30  N.  E.  1025. 
If  the  bill  of  particulars  had  been  amended  as  requested  there 
would  have  been  no  ground  to  claim  that  a  variance  existed. 
The  refusal  of  the  court  to  permit  the  amendment  occurred 
through  the  objection  of  appellants,  and  they  are  not  now 
in  position  to  urge  the  variance,  even  if  the  point  was  raised 
below.  A  party  cannot  complain  of  an  error  which  he  in- 
duced the  court  to  make  or  to  which  he  consented :  Smith  v. 
Kimball,  128  111.  583,  21  N.  E.  503;  Oliver  v.  01iver,^179  111. 
9,  53  N.  E.  304;  Conness  v.  Indiana  etc.  R.  B.  Co.,'l93  111. 
464,  62  N.  E.  221 ;  Glos  v.  Murphy,  225  111.  58,  80  N.  E.  59. 

Appellants  complain  that  it  was  error  to  instruct  the  jury 
that  if  they  "find,  from  the  evidence,  that  the  defendant  was 
to  pay  for  said  pictures  $1,700  in  cash  and  $1,800  either  in 
*^  cash  or  other  pictures,"  then  the  issues  should  be  found 
for  the  plaintiff.  It  is  contended  that  the  expression  ''either 
in  cash  or  other  pictures,"  contained  in  the  instruction,  is 
error,  because  the  bill  of  particulars  mentions  pictures  only. 
This  instruction  was  proper  under  the  evidence. 
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Instruction  No.  2  given  on  behalf  of  appellee  was  as  fol- 
lows: **The  court  instructs  the  jury  that  the  credibility  of  the 
witnesses  is  a  question  exclusively  for  the  jury,  and  the  law 
is,  that  where  a  number  of  witnesses  testify  directly  oppo- 
site to  each  other  the  jury  are  not  bound  to  find  the  weight 
of  the  evidence  as  evenly  balanced,  and  the  jury  have  a  right 
to  determine,  from  the  appearances  of  the  witnesses  on  the 
stand,  their  manner  of  testifying,  their  apparent  candor  and 
frankness,  their  apparent  intelligence,  and  from  all  othc^r 
surrounding  circumstances  attending  the  trial,  which  wit- 
nesses are  the  more  worthy  of  credit,  and  to  give  credit 
accordingly." 

In  this  instruction  appellants  object  to  the  use  of  the  words, 
"from  all  other  surrounding  circumstances  attending  the 
trial."  Without  the  use  of  these  words  the  instruction  states 
the  law.  Appellants'  instruction  No.  6  contains  these  words: 
**The  jury  have  a  right  to  take  into  consideration  all  the 
facts  and  circumstances  connected  with  the  case."  Appel- 
lants' instruction  contained  words  of  the  same  import  and 
meaning  as  the  instruction  objected  to.  A  party  cannot  com- 
plain of  an  instruction  given  on  behalf  of  his  adversary  like 
one  given  at  his  own  request:  Springer  v.  City  of  Chicago, 
135  111.  552,  26  N.  E.  514,  12  L.  R.  A.  609 ;  Consolidated 
Coal  Co.  V.  Ilaenni,  146  111.  614,  35  N.  E.  162 ;  Punk  v.  Bab- 
bitt, 156  111.  408,  41  N.  E.  166. 

Appellants  assign  error  on  alleged  improper  remarks  by 
appellee's  counsel  in  his  address  to  the  jury.  We  have  read 
the  remarks  insisted  on  by  appellants  as  error  and  see  noth- 
ing in  them  to  condemn.  Appellee  had  testified  that  it  was 
his  custom  in  dealing  with  wealthy  patrons,  when  taking 
pictures  in  part  payment  for  sales,  to  give  a  receipt  in  full 
"®^  and  later  to  call  for  the  pictures.  It  was  certainly  proper 
for  him  to  explain  to  the  jury  the  reasons  why  he  gave  a 
receipt  in  full  to  Dr.  McKinnie,  and  comments  made  by 
counsel  in  his  argument  were  in  line  with  the  evidence  and 
tended  in  no  way  to  prejudice  appellants'  interests. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
appellate  court  for  the  first  district  is  aflSrmed. 


The  Nature  of  Assumpsit  as  a  Remedy  is  discussed  in  McDonald  ▼. 
Metropolitan  Ins.  Co.,  68  N.  H.  4,  73  Am.  St.  Rep.  548;  Merchants' 
etc.  Bank  v.  Barnes,  18  Mont.  335,  56  Am.  St.  Rep.  586;  Downs  v. 
Finnegan,  58  Minn.  113,  49  Am.  St.  Rep.  488.    An  agreement  to  pay 
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in  Vind,  if  not  disebarged  at  the  maturity  of  tlio  obligation  by  a  de- 
livery of  the  goods,  may  be  treated  by  the  obligee  as  an  agreement  to 
pay  in  cash,  and  he  may  maintain  a  generid  action  of  assumpsit 
thereon:  Wainwright  ▼.  Straw,  15  Vt.  215,  40  Am.  Dec.  675. 

A  Bin  of  Fartioulars  it  Amendable,  like  a  declaration:  Babcock  ▼. 
Thompson,  3  Pick.  446|  16  Am,  Dec.  235;  Spawn  v.  Yeder,  4  Cow.  401, 
15  Am.  Dm.  401. 
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POWLER  UTILITIES  COMPANY  v.  GRAY. 

[168  Ind.  1,  79  N.  E.  897.] 

IKJUNOnON — ^Breach  of  Contract. — Generally,  an  injunction 
will  not  be  granted  to  restrain  a  breach  of  contract  when  the  com- 
plainant's promises  are  of  such  a  nature  that  they  could  not  be 
specifically  enforced,  unless  they  have  already  been  performed,  (p. 
346.) 

0ONTSA0T8— Meaning  of— What  Enforceable. — ^The  term 
"contract  implies  mutual  obligations,  and,  in  general,  contracts, 
other  than  options  or  unilateral  obligations,  are  not  enforceable  unless 
both  parties  are  bound,  so  that  an  action  could  be  maintained  by  each 
against  the  other  for  a  breach,     (p.  346.) 

INJUNCTION'— Breach   of   Contract — Specific   Performance. — 

General  rules  of  law  governing  suits  for  specific  performance  of  eon- 
tracts  govern  suits  for  injunction  to  prevent  the  breach  of  a  contract, 
(p.  346.) 

SALES — ^Future  Delivery— Consideration — Option. — ^A  contract 
for  the  future  delivery  of  personal  property  is  void,  for  want  of  con- 
sideration and  mutuality,  if  the  quantity  to  be  delivered  is  conditioned 
by  the  will,  wish,  or  want  of  one  of  the  parties,     (p.  347.) 

INJUNCTION- Breach  of  Contract. — An  injunction  will  not  lie 
to  restrain  an  apprehended  injury  resulting  from  a  breach  of  contract, 
unless  the  petitioner  is  without  adequate  remedy  at  law,  and  the  eon- 
tract  itself  is  free  from  doubt  and  not  uncertain  or  vague  in  its  terms 
or  provisions,     (p.  348.) 

SPECIFIC  PEBFOBMANCE — ^B6¥Ocablo  Contracts. — A  court  of 
equity  will  not  interfere  to  decree  the  specific  performance  of  a  con- 
tract where  the  power  of  revocation  exists,     (p.  348.) 

CONTBAOTS — Determinable  at  Will — Specific  Performance— 
Injunction. — A  contract  which  can  be  terminated  at  the  will  of  one  of 
the  parties  without  liability  for  damages,  so  far  as  it  remains  ex- 
ecutory, is  not  binding  for  want  of  mutuality  and  its  performance 
cannot  be  enforced  in  equity,  either  by  way  of  specific  performance 
or  injunction,     (p.  349.) 

C.  M.  Snyder,  for  the  appellant 

Fraser  &  Isham,  B.  B.  Berry  and  D.  Smith,  for  the  ap- 
pellee. 

(344) 
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•  MONTGOMERY,  C.  J.  This  is  a  suit  for  an  injunction 
to  preyent  the  violation  of  an  oral  agreement  made  about 
September  1,  1902,  wherein  appellant  promised  to  install 
in  appellee's  building  a  heating  plant  with  sufficient  capac- 
ity to  heat  said  building  to  seventy-eight  degrees  Fahren- 
heit, and  to  connect  the  same  with  a  central  hot  water  heat- 
ing plant,  in  consideration  of  the  sum  of  two  hundred  dol- 
lars payable  upon  the  installation  of  such  plant,  and  fifty 
dollars  per  year  payable  as  long  as  appellee  desired  heat  to 
be  so  supplied  and  appellant  was  operating  its  central  plant 
under  a  franchise  granted  by  the  board  of  trustees  of  the 
town  of  Fowler.  The  annual  payments  were  to  be  made  in 
two  installments — twenty-five  dollars  on  January  1st,  and 
twenty-five  dollars  on  October  1st,  of  each  year — and  no 
greater  charge  for  heating  the  building  was  to  be  made  so 
long  as  appellee  desired  the  same  to  be  so  heated.  The  com- 
plaint further  alleged  that  the  plant  had  been  completed  and 
heat  supplied  as  agreed,  and  that  appellee  had  paid  said 
sum  of  two  hundred  dollars,  and  all  other  payments  as  they 
accrued  under  said  agreement,  but  that  appellant  is  now  de- 
manding an  increased  price  for  heating  '  said  building,  and 
threatening  to  cut  off  the  hot  water  supply  from  the  same  un- 
less said  increased  demand  is  paid.  A  demurrer  to  the  com- 
plaint was  overruled,  and  appellant  answered  (1)  by  denial, 
and  (2)  by  affirmatively  setting  up  the  statute  of  frauds. 
To  the  latter  answer  appellee  replied  in  denial.  A  trial  re- 
sulted in  a  finding  and  decree  in  favor  of  appellee,  enjoining 
appellant  from  doing  any  act  tending  to  violate  or  termin- 
ate the  agreement  to  furnish  heat  for  appellee's  building  at 
the  rate  of  fifty  dollars  per  year  so  long  as  he  may  desire 
such  heat,  and  pay  therefor,  within  the  term  of  appellant's 
franchise. 

The  assignment  of  errors  properly  challenges  the  suffi- 
ciency of  the  complaint.  The  right  to  a  future  supply  of 
hot  water  heat  at  a  special  price,  which  appellee  claims  and 
is  seeking  to  enforce  by  this  suit,  rests  wholly  upon  con- 
tract. The  theory  of  the  suit,  as  clearly  manifest  from  the 
record,  is  that  appellant  is  bound  to  supply  such  heat  for 
an  indefinite  time,  to  be  determined  solely  by  the  arbitrary 
discretion  and  will  of  appellee.  It  is  admitted  that  appellee 
is  not  bound  to  accept  such  heat  for  any  particular  period, 
and  his  only  obligation  is  an  implied  promise  to  pay  at  the 
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stipulated  rate  for  such  time  as  he  may  suffer  the  heat  to 
be  supplied. 

' '  The  general  rule  is  that  an  injunction  will  not  be  granted 
vto  restrain  a  breach  of  contract  by  a  defendant  when  the  com- 
plainant's  promises  are  of  such  a  nature  that  they  could  not 
be  specifically  enforced,  unless  they  have  already  been  per- 
formed": 22  Cyc.  L.  &  Pr.  850.  This  rule  is  founded  upon 
a  want  of  mutuality.  The  term  "contract"  implies  mutual 
obligations,  and,  in  general,  contracts,  other  than  options, 
are  not  enforceable  unless  both  parties  thereto  are  bound,  so 
that  an  action  could  be  maintained  by  each  against  the  other, 
for  a  breach:  Bishop  on  Contracts,  2d  ed.,  sec.  78;  Lawson 
on  Contracts,  sec.  97 ;  Henry  School  Tp.  v.  Meredith  ^  (1904), 
32  Ind.  App.  607,  70  N.  E.  393.  There  are  many  unilateral 
contracts  which  constitute  an  exception  to  this  rule,  includ- 
ing the  right  to  exercise  options,  but  the  contract  in  suit  has 
been  executed  in  part  and  does  not  belong  to  that  class. 

The  principle  applicable  to  the  contract  under  considera- 
tion is  stated  in  the  following  paragraph,  quoted  from  the 
case  of  Rutland  Marble  Co.  v.  Ripley  (1870),  10  Wall.  339, 
19  L.  ed.  955:  *' Another  reason  why  specific  performance 
should  not  be  decreed  in  this  case  is  found  in  the  want  of 
mutuality.  Such  performance  by  Ripley  could  not  be  de- 
creed or  enforced  at  the  suit  of  the  marble  company,  for 
the  contract  expressly  stipulates  that  he  may  relinquish  the 
business  and  abandon  the  contract  at  any  time  on  giving  one 
year's  notice.  And  it  is  a  general  principle  that  when,  from 
personal  incapacity,  the  nature  of  the  contract,  or  any  other 
cause,  a  contract  is  incapable  of  being  enforced  against  one 
party,  that  party  is  equally  incapable  of  enforcing  it  spe- 
cifically against  the  other,  tiiough  its  execution  in  the  latter 
way  might  in  itself  be  free  from  the  difficulty  attending  its 
execution  in  the  former." 

This  is  not  an  action  for  specific  performance,  but  the  con- 
tract is  to  be  enforced  negatively  by  an  injunction  prohibit- 
ing its  breach,  and  the  general  rules  governing  such  actions 
apply.  In  the  case  of  Iron  Age  Pub.  Co.  v.  Western  Union 
Tel.  Co.  (1887),  83  Ala.  498,  3  Am.  St  Rep.  758,  3  South. 
449,  involving  a  contract  determinable  at  will,  the  court  said: 
*' We  can  tie  the  hands  of  the  Associated  Press  and  the  other 
defendants  by  injunction,  forbidding  the  delivery  of  the  press 
dispatches  to  anyone  else  than  the  complainant,  as  prayed 
for,  and  leave  the  complainant  free  to  terminate  the  con- 
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tract  at  its  will  without  limitation  of  time  or  circumstanes, 
or  to  perform  its  duties  as  correspondent  as  negligently  or 

diligently  as  discretion  may  dictate The  first  decree 

*  suggested  would  be  entirely  opposed  to  all  equity  preced- 
ents and  practice,  the  settled  rule  being,  that  the  courts  will 
not  interfere  by  injunction  in  cases  of  this  kind,  if,  indeed, 
in  any  case  where  defendant  cannot  be  made  secure  in  his 
rights  and  remedies  for  violation  of  the  duties  imposed  on 
the  complainant  by  the  contract  sought  to  be  enforced :  Brom- 
ley V.  Jeffries  (1700),  2  Yem.  415;  Richmond  v.  Dubuque 
etc.  E.  Co.  (1871),  33  Iowa,  422,  and  cases  cited  on  page  486.'* 
The  application  of  the  rule  to  cases  of  this  class  is  con- 
cisely stated  by  Judge  Sanborn  in  Cold  Blast  Trans.  Co.  v. 
Kansas  City  etc.  Co.  (1902),  114  Fed.  77,  52  C.  C.  A.  25, 
57  L.  R.  A.  696,  as  follows:  **A  contract  for  the  future  de- 
livery of  personal  property  is  void,  for  want  of  considera- 
tion and  mutuality,  if  the  quantity  to  be  delivered  is  condi- 
tioned by  the  will,  wish,  or  want  of  one  of  the  parties": 
See,  also,  Lancaster  v.  Roberta  (1893),  144  111.  213,  33  N.  E. 
27;  Welty  v.  Jacobs  (1898),  171  111.  624,  49  N.  E,  723,  40 
L.  R,  A.  98;  Rust  v.  Conrad  (1882),  47  Mich.  449,  41  Am. 
Rep.  720,  11  N.  W.  265;  American  etc.  Co.  v.  Harper  (1902), 
54  r^ent.  L.  J.  449;  Hoffman  v.  Maffioli  (1899),  104  Wis. 
630,  80  N.  W.  1032,  47  L.  R.  A.  427 ;  Campbell  v.  Lambert 
(1884),  36  La.  Ann.  35,  51  Am.  Rep.  1;  Houston  etc.  R.  Co. 
V.  MitcheU  (1873),  38  Tex.  85;  Philadelphia  BaU  Club  v. 
HaUman  (1890),  8  Pa.  Co.  Ct.  57;  Davie  v.  Lumberman's 
Min.  Co.  (1892),  93  Mich.  491,  53  N.  W.  625,  24  L,  R.  A.  357. 
In  the  case  last  cited  the  supreme  court  of  Michigan  said: 
^'When  a  party  agrees  to  sell  articles  of  merchandise,  or  de- 
liver the  productions  of  his  labor,  to  another  at  a  certain  price 
as  long  as  he  can  make  it  pay,  every  one  must  clearly  under- 
stand that  the  term  is  dependent  on  conditions  over  which 
the  promisee  has  no  control,  and,  in  so  far  as  anyone  has  the 
power  to  make  the  term  effective,  it  is  lodged  solely  in  the 
promisor,  who  by  judicious  purchases  or  skillful  manipula- 
tions of  •  labor  may  be  able  to  make  a  transaction  pay  when 
a  more  careless,  negligent,  or  improvident  person  would  be 
unable  to  do  so.  This  serious  element  of  uncertainty  de- 
stroys all  mutuality  in  the  contract,  and  gives  the  promisor 
full  power  to  say  when  a  further  execution  of  the  contract 
will  not  be  advantageous,  because  he  cannot  make  it  pay. 
Contracts  cannot  arise  where  there  is  no  mutuality,  nor  can 
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they  arise  from  the  action  of  one  party  alone  where  the  other 
has  no  power  to  prevent  his  action." 

It  was  held  in  the  case  of  Philadelphia  Ball  Club  v.  Hall- 
man  (1890),  8  Pa.  Co.  Ct.  57,  that  an  agreement,  whereby 
one  engaged  to  play  baseball  for  a  period  of  time  which  at 
the  option  of  the  club  might  equal  the  term  of  the  player's 
life,  and  which  reserved  to  the  club  the  right  to  discharge 
the  player  on  ten  days'  notice  without  cause,  was  not  enforce- 
able by  an  injunction  against  its  violation  by  the  player,  for 
the  reason  that  the  agreement  was  too  unfair,  and  wanting  in 
mutuality. 

When  a  party  comes  into  equity  it  should  be  very  plain 
that  his  claim  is  an  equitable  one.  The  application  is  in  a 
measure  addressed  to  the  judicial  discretion  of  the  court. 
The  court  will  not  exercise  its  extraordinary  power  to  re- 
strain an  apprehended  injury  resulting  from  a  breach  of  con- 
tract, unless  the  petitioner  is  without  adequate  remedy  at 
law,  and  the  contract  itself  be  free  from  doubt  and  not  un- 
certain or  vague  in  its  terms  or  provisions:  Loy  v.  Madison 
etc.  Gas  Co.  (1901),  156  Ind.  332,  58  N.  E.  844. 

In  the  case  of  Rust  v.  Conrad  (1882),  47  Mich.  449,  41 
Am.  Rep.  720,  11  N.  W.  265,  a  bill  in  equity  founded  upon 
a  contract  determinable  at  the  will  of  one  of  the  parties 
was  dismissed  as  not  of  equitable  cognizance,  the  principal 
ground,  as  stated  by  Judge  Cooley,  being  as  follows:  **But 
the  court  will  also  refuse  to  interfere  in  any  case  where,  if 
it  were  to  do  so,  one  of  the  parties  might  nullify  its  action 
through  the  exercise  of  a  discretion  which  the  contract  or  the 
law  ''  invests  him  with.  The  refusal  in  such  a  case  does  not 
depend  of  necessity  upon  any  illegality,  inequality,  or  un- 
fairness, but  it  is  sufficiently  based  upon  the  impropriety  of 
imposing  on  the  judge  the  labor,  and  on  the  public  the  ex 
pense,  of  an  investigation  of  disputes  when  the  circumstances 
are  such  as  to  preclude  any  judgment  that  may  be  rendered 
from  being  final.    No  court  can  with  reason  be  called  upon 

to  do  a  vain  thing All  contracts  where  the  party  has 

reserved  to  himself,  or  where  the  law  gives  him  authority  to 
render  nugatory  any  decree  that  ought  to  be  rendered  in  their 
enforcement,  rest  upon  the  same  principle.  This  was  recog- 
nized in  Rutland  Marble  Co.  v.  Ripley  (1870),  10  WaU.  339, 
19  L.  ed.  955,  and  more  distinctly  asserted  and  decided  in 
Southern  Express  Co.  v.  Western  N.  C.  R.  Co.  (1878),  99 
IJ.  S.  191,  25  L.  ed.  319.     In  this  last  case  the  very  strong 
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assertion  is  made  that  'a  court  of  equity  never  interferes 
where  the  power  of  revocation  exists.'  " 

It  is  admitted  that  the  supply  of  hot  water  heat  bargained 
for  in  the  contract  under  consideration  could  be  terminated 
at  the  will  of  appellee,  without  liability  for  damages,  and  it 
must  follow  that  its  continuance  was  dependent  upon  the 
pleasure  of  both  parties.  The  decree  entered  by  the  trial 
court  may,  for  aught  we  know,  have  been  virtually  annulled 
before  this  time  at  the  instance  of  appellee  in  the  exercise 
of  his  discretion.  The  agreement  relied  upon,  so  far  as  it 
remains  executory,  is  not  binding  for  want  of  mutuality,  and 
its  performance  cannot  be  enforced  in  equity  at  the  suit  of 
either  party.  Other  objections  to  the  complaint  have  been 
urged,  but  the  conclusion  reached  renders  their  consideration 
unnecessary. 

The  judgment  is  reversed,  with  directions  to  sustain  ap- 
pellant's demurrer  to  the  complaint. 

Oillett,  J.,  absent 


Injunction  to  Prevent  Breach  of  Contract  is  the  subject  of  a  note  to 
Philadelphia  BaU  Glub  v.  Lajoio,  90  Am.  St  Bep.  634. 


GREEN  ▼.  ESTABROOK.  • 

[168  Ind.  123,  79  N.  £.  878.] 

MOBTOAOES— Effect  of  Joinder  of  Wife  In.— If  a  wife  Joins 
her  husband  in  a  mortgage  of  his  real  estate,  she  is  thereby  barred  of 
her  inchoate  interest  therein  as  against  the  mortgagee  and  his  privies, 
(p.  352.) 

MOBTOAaES-Joindar  of  Wife  in— Bights  of  Wife.— If  a  wife 
joins  her  husband  in  the  execution  of  a  mortgage  on  his  hands,  she  is 
entitled  to  a  decree  on  foreclosure  that  her  husband's  interest  shall 
first  be  exposed  for  sale.     (p.  352.) 

MOBTOAGES— Joinder  of  Wife  In— Bights  as  Against  Cred- 
itors.— ^If  a  wife  joins  her  husband  in  the  execution  of  a  mortgage  on 
liis  lands,  she  is  entitled  to  her  marital  interest,  as  against  creditors 
in  the  surplus  arising  from  the  sale  of  the  land  on  mortgage  fore- 
elosore.     (p.  352.) 

MOBTOAOES — Joinder  of  Wife  In— Bights  npon  Bedemptioii. 
k  wife  upon  redeeming  from  a  mortgage  in  which  she  has  joined  with 
her  husband  may  enforce  the  whole  claim  against  his  two-thirds  in- 
terest in  the  land.     (p.  352.) 

MOBTOAOE&--Jolnder  of  Wife  In^  Foreclosure— Biglits  of 
Wife^— If  a  wife  joins  her  husband  in  the  execution  of  a  mortgage 
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on  his  land,  and  npon  foreclosure  the  court  orders  that  his  two-thirds 
interest  shall  first  be  exposed  for  sale,  and  it  sells  for  a  sum  sufficient 
to  satisfy -the  mortgage  debt,  the  unsold  interest  of  the  wife  vests 
in  her  when  the  year  for  redemption  expires,     (p.  353.) 

STATUTES — Constmction— Husband  and  Wife — ^Inchoate  In- 
terest of  Wife. — A  statute  providing  that  a  wife's  inchoate  interest 
in  her  husband's  land  shall  become  vested  where  his  l&nd  is  sold  at 
judicial  sale  must  be  liberally  construed  in  her  favor,     (p.  353.) 

HUSBAND  AND  WIFE.— Wife's  Inchoate  Bifl^t  under  statute 
to  a  one-third  interest  in  her  husband 's  lands  is  a  substitute  for  dower, 
(p.  364.) 

MARRTRD  WOICEN  are  Regarded  as  Pnrchasen  for  a  valuable 
consideration  of  all  property  which  accrues  to  them  by  virtue  of  the 
marriage,     (p.  354.) 

HUSBAND  AND  WIFE.— Wife's  vested  interest  which  she 
takes  in  her  husband's  land  sold  at  judicial  sale  is  not  cut  down  by 
reason  of  the  fact  that  the  demands  of  creditors  have  been  satiafied. 
(pp.  354,  355.) 

HUSBAND  AND  WIFE — ^Mortgages — ^Redemption.— If  a  hus- 
band redeems  his  land  sold  at  judicial  sale,  the  inchoate  interest  of 
his  wife  therein  does  not  become  choate.     (p.  355.) 

CONSTITUTIONAL  LAW— Husband  and  Wife— Wife's  In- 
choate  Rights. — ^A  statute  providing  that  a  wife's  inchoate  interest  in 
her  husband's  lands  shall  become  vested  when  such  land  is  sold  at 
judicial  sale  does  not  deprive  him  of  his  property  without  due  process 
of  law.     (p.  355.) 

L.  Mock,  J.  Mock  and  G.  Mock,  for  the  appellant 
W.  H.  Eichhom  and  O.  A«  Matlack,  for  the  appellee. 

^^^  GILLETT,  J.  Appellant  commenced  partition  pro- 
ceedings against  appellee,  Leah  Estabrook,  alleging  that  he 
was  the  owner  of  a  one-third  interest  of  the  land  described, 
arifl  that  she  was  the  owner  of  the  remaining  two-thirds  in- 
terest. On  her  own  application,  appellee  Emma  Green  was 
admitted  as  a  party  defendant,  and  filed  a  general  denial  to 
the  complaint,  and  a  cross-complaint  against  appellant,  to 
quiet  title  to  one-third  of  said  real  estate.  Appellant  an- 
swered the  cross-complaint  by  a  general  deniaL  The  remain- 
ing issues  need  not  be  stated. 

At  the  request  of  appellant,  the  court  made  special  find- 
ings and  stated  its  conclusions  of  law  thereon.  The  follow- 
ing facts  are  found:  Appellant  and  appellee.  Green,  were 
married  in  1889,  and  the  marriage  relation  thus  formed  still 
continues,  although  for  some  years  they  have  been  living 
apart.  At  the  time  of  their  marriage,  appellant  was  the 
owner  of  the  tract  of  land  sought  to  be  partitioned.  Janu- 
ary 26,  1901,  appellant  borrowed  three  hundred  and  seventy- 
five  dollars  from  appellee,  Leah  Estabrook,  to  pay  for  im- 
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proyements  on  said  land«  The  debt  was  evidenced  by  his 
note,  and  at  the  same  time  he  and  his  wife  joined  in  the  exe- 
cution of  a  mortgage  on  said  real  estate  to  secnre  said  note. 
Snit  was  afterward  bronght  to  recover  on  said  note  and  to 
foredose  said  mortgage,  appellant  and  his  wife  being  made 
defendants  **•  thereto.  Such  proceedings  were  .  afterward 
had  in  said  suit  that  judgment  was  rendered  on  said  note  and 
a  decree  of  foreclosure  entered,  ordering  the  undivided  two- 
thirds  of  said  real  estate  to  be  sold.  Upon  the  sale  appellee 
Leah  Estabrook,  bid  the  fuU  amount  of  her  judgment  for 
said  two-thirds  interest,  and,  as  there  was  no  redemption, 
she  obtained  a  sheriff's  deed  therefor.  The  remaining  one- 
third,  has  never  been  sold  by  virtue  of  any  legal  process. 
The  court  stated,  as  one  of  its  conclusions  of  law,  that  the 
defendant,  Emma  Qreen,  was  the  owner  of  an  undivided 
one-third  of  said  real  estate,  and  that  the  defendant,  Leah 
Estabrook,  was  the  owner  of  two-thirds  of  said  land. 

The  question  in  the  case  is  whether  appellant  or  appellee 
Green  is  the  owner  of  one-third  of  the  land,  the  title  of  ap- 
pellee, Estabrook,  to  the  other  two-thirds  being  undisputed. 
No  question  is  made  by  counsel  for  appellant  concerning  the 
regularity  or  form  of  that  part  of  the  decree  of  foreclosure 
which  related  to  the  sale  of  a  two-thirds  interest,  nor  is  it 
questioned  that  it  was  in  fact  made  for  the  protection  of  the 
wife.  On  the  contrary,  the  brief  of  appellant's  counsel  im- 
pliedly assumes  the  validity  of  such  order,  and  the  principal 
question  is  whether,  under  the  act  of  August  24,  1875  (Acts 
1875,  p.  178;  Bum's  Rev.  Stats.  1901,  sec.  2669  et  seq.),  the 
one-third  interest  of  the  wife  became  choate  and  vested  in 
her  as  against  her  husband,  since  the  rights  of  creditors,  other 
than  the  mortgagee,  did  not  intervene. 

Section  1  of  the  statute  referred  to  is  as  follows:  **In  all 
cases  of  judicial  sales  of  real  property  in  which  any  married 
woman  has  an  inchoate  interest  by  virtue  of  her  marriage, 
where  the  inchoate  interest  is  not  directed  by  the  judgment 
to  be  sold  or  barred  by  virtue  of  such  sale,  such  interest  shall 
become  absolute  and  vest  in  the  wife  in  the  same  manner  and 
to  the  same  extent  as  such  inchoate  interest  of  a  married 
woman  now  becomes  absolute  upon  the  death  of  the  husband, 
whenever,  by  virtue  ^^  of  said  sale,  the  legal  title  of  the 
husband  in  and  to  such  real  property  shall  become  absolute 
and  vested  in  the  purchaser  thereof,  his  heirs  or  assigns,  sub- 
ject to  the  provisions  of  this  act,  and  not  otherwise.    When 


352  American  State  Bepobts,  Vol.  120.        [Indiana, 

45uch  inchoate  right  shall  become  vested  under  the  provisions 
of  this  act,  such  wife  shall  have  the  right  to  the  immediate 
passession  thereof,  and  may  have  partition,  upon  agreement 
with  the  purchaser,  his  heirs  or  assigns,  or  upon  demand, 
without  the  payment  of  rent,  have  the  same  set  off  to  her." 
When  the  wife  joined  in  the  mortgage,  it  was  for  the  sole 
purpose  of  barring  her  inchoate  interest  as  against  the  mort- 
gagee and  the  privies  of  the  latter:  Perry  v.  Borton  (1865), 

25  Ind.  274;  Purviance  v.  Emley  (1891),  126  Ind.  419,  26 
N.  E.  167;  Mandel  v.  McClave  (1889),  46  Ohio  St.  407,  15 
Am.  St.  Rep.  627,  22  N.  E.  290,  5  L.  R.  A.  519.  It  is  settled 
that  as  respects  a  mortgage  so  executed  the  wife  occupies  a 
position  analogous  to  that  of  a  surety,  and  that  as  such  she 
is  entitled  to  an  order  that  her  husband's  interest  shall  first 
be  exposed  for  sale:  Leary  v.  Shaffer  (1881),  79  Ind.  567; 
Crawford  v.  Hazelrigg  (1889),  117  Ind.  63,  18  N.  E.  603, 
2  L.  R.  A.  139;  Purviance  v.  Emley  (1891),  126  Ind.  419, 

26  N.  B.  167;  KeUey  v.  Canary  (1891),  129  Ind.  460,  29  N. 
E.  11;  Smith  V.  Sparks  (1904),  162  Ind.  270,  70  N.  E.  253. 
It  has  also  been  decided  that  she  is  entitled  to  her  marital 
interest,  as  against  creditors,  in  the  surplus  arising  from  the 
sale  on  mortgage  foreclosure,  although  she  joined  with  her 
husband  in  the  mortgage:  Purviance  v.  Emley  (1891),  126 
Ind.  419,  26  N.  E,  167;  Clements  v.  Davis  (1900),  155  Ind. 
624,  57  N.  E.  905.  And  see  Staser  v.  Gaar,  Scott  &  Co. 
(1907),  168  Ind.  131,  79  N.  E.  404.  It  has  been  held  by  the 
appellate  court  that  upon  redeeming  from  a  mortgage  in  which 
she  has  so  joined,  she  may  enforce  it  as  against  the  holder 
of  the  other  two-thirds  interest:  Union  Nat.  Bank  v.  Mc- 
Conaha  (1895),  14  Ind.  App.  82,  42  N.  E.  495. 

It  does  not  seem  to  admit  of  question  that,  where  an  order 
is  made,  for  the  protection  of  the  wife,  that  the  **®  hus- 
band's two-thirds  interest  shall  first  be  exposed  for  sale,  and 
if  it  sells  for  a  sum  sufficient  to  satisfy  the  decree,  the  stat- 
ute vests  the  unsold  interest  of  the  wife  when  the  year  for 
redemption  expires. 

Even  apart  from  the  statute,  it  appears  that  the  wife  has 
a  sufficient  equity  to  protect  her  inchoate  interest,  by  the 
procuring  of  an  order  that  the  interest  of  the  husband  shall 
first  be  offered:  Leary  v.  Shaffer  (1881),  79  Ind.  567.  But 
the  statute  of  1875  provides  that  upon  a  judicial  sale  of  the 
husband's  interest,  where  the  wife's  interest  is  not  directed 
to  be  barred  or  sold,  her  inchoate  interest  shall  become  abso- 
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hte  when  the  legal  title  of  the  husband  shall  become  abso- 
Inte  and  vested  in  the  purchaser.  The  decisions  of  this  state 
which  recognize  the  wife's  right  as  against  general  creditors 
to  one-third  of  the  real  estate  even  where  her  interest  is  di- 
rected to  be  sold,  rest  upon  the  idea  that  the  mortgage  has 
barred  her  interest  only  as  against  the  mortgagee  and  his 
privies,  and  that  as  to  general  creditors  her  interest  in  the 
proceeds  has  become  choate  by  the  sale.  The  cases  on  which 
has  been  based  the  practice  of  procuring  an  order  in  a  fore- 
closure suit  that  the  two-thirds  interest  of  the  husband  shall 
first  be  offered  for  sale  amount  to  an  adaptation  of  the  gen- 
eral principle,  that  a  wife  may  procure  an  order  for  the  pro- 
tection of  her  inchoate  interest,  to  the  provisions  of  the  act 
of  1875,  supra,  thus  anticipating  the  fact  that  her  interest 
will  become  choate  at  the  end  of  the  year,  if  the  husband's 
two-thirds  interest  is  sold  and  there  is  no  redemption.  To 
meet  possible  contingencies  that  may  arise  prior  to  the  ac- 
quiring of  title  at  the  end  of  the  year  of  redemption,  it  may 
be  that  the  decree  ought  to  provide  for  first  offering  the  whole 
interest  of  the  husband,  subject,  however,  to  the  right  of  the 
wife  to  one-third  in  case  her  interest  becomes  choate  either 
under  the  statute  of  1875  or  the  general  statute  of  descents. 
If,  however,  the  customary  practice  of  offering  the  husband's 
two-thirds  interest  is  observed,  and  it  sells  for  enough  to  sat- 
isfy the  decree,  there  can  be  no  ***  doubt  that  when  the  year 
for  redemption  has  expired,  and  the  wife  is  in  esse,  the  sale 
of  the  husband's  two-thirds  interest,  after  the  ordinary  man- 
ner, devests  him  of  all  his  title,  and  therefore  the  case  would 
be  squarely  within  the  statute.  It  is  not  required  by  said 
enactment,  in  order  to  create  an  interest  in  the  wife,  that 
the  decree  should  direct,  as  against  the  husband,  that  the 
whole  estate  should  be  sold,  leaving  her  inchoate  interest  to 
become  choate  when  the  purchkser  makes  title,  but  it  is  with- 
in the  contemplation  of  the  enactment,  as  judicially  construed, 
that  when  the  title  has  passed  to  the  latter  to  all  that  can 
pass  as  against  a  choate  marital  right,  her  title  shall  thereby 
be  created,  although  that  portion  of  the  estate  to  which  she 
becomes  entitled  by  statute  has  never  been  sold  as  against 
the  husband. 

The  real  contention  of  appellant's  counsel,  however,  seems 
to  be  based  upon  the  theory  that  the  statute  does  not  give  the 
wife  one-third  as  against  the  husband,  but  only  as  against 
creditors.    It  is  settled  that  the  statute  in  question  is  to  be 
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liberally  construed  in  favor  of  the  wife:  Lawson  v.  DeBolt 
(1881),  78  Ind.  563;  Straughan  v.  White  (1882),  88  Ind. 
242;  Mansur  v.  Hinkson  (1884),  94  Ind.  395.  In  the  inter- 
pretation of  the  statute  the  nature  of  the  claim  which  the 
enactment  was  designed  to  amplify  must  not  be  overlooked 
Her  inchoate  right  under  the  laws  of  this  state  is  a  substi- 
tute for  dower,  and  this  court  has  declared  that  dower  is 
**a  legal,  an  equitable,  and  a  moral  right":  Noel  v.  Ewing 
(1857),  9  Ind.  37;  McCord  v.  Wright  (1884),  97  Ind.  34; 
Crawford  v.  Hazelrigg  (1889),  117  Ind.  63,  18  N.  B.  603,  2 
L.  R.  A.  139;  Staser  v.  Gaar,  Scott  &  Co.  (1907),  168  Ind. 
136,  79  N.  E.  404. 

In  the  determination  of  the  question  in  hand,  the  fact  is  to 
be  remembered,  that  ^^  marriage  is  a  valuable  consideration, 
and  a  married  woman  is  regarded  as  a  purchaser  for  a  valu- 
able consideration  of  all  property  which  accrues  to  her  by 
virtue  of  the  marriage":  *^  Derry  v.  Derry  (1881),  74 
Ind.  560.  See,  also,  Richardson  v.  Schulz  (1884),  98  Ind. 
429;  Staser  v.  Gaar,  Scott  &  Co.  (1907),  168  Ind.  131,  79 
N.  E.  404. 

We  may  also  suggest  that  it  was  the  wife's  equity  which 
was  alone  sufficient  to  procure  an  order  that  the  husband's 
interest  in  the  land  be  first  offered  for  sale,  so  that,  as  against 
the  husband,  it  would  seem  that  she  had  a  reasonably  strong 
equity  to  that  part  of  the  estate  which  her  right  has  saved 
from  the  wreckage.  The  case  of  Kelley  v.  Canary  (1891), 
129  Ind.  460,  29  N.  E.  11,  is  one  which  is  strongly  against 
the  construction  contended  for  by  appellant.  It  was  there 
held  that  where  the  wife  had  procured  an  order  upon  the 
foreclosure  of  a  mortgage  in  which  she  had  joined,  that  the 
two-thirds  interest  of  the  husband  should  first  be  offered, 
and  it  sold  for  enough  to  satisfy  the  decree,  the  purchaser 
obtaining  title,  she  was  entitled  to  the  remaining  one-third 
as  against  one  who  deraigned  title  through  a  deed  made  by 
the  husband  subsequently  to  the  execution  of  the  mortgage, 
in  which  deed  she  did  not  join.  In  disposing  of  the  ease 
this  court  said,  that  if  the  husband  had  not  conveyed  she 
would  take  one-third  as  against  him,  and  that  his  convey- 
ance did  not  place  the  purchaser  in  any  better  condition.  It 
was  also  observed — and  we  are  of  the  opinion  that  this  is 
the  keynote  of  the  statute — that  its  purpose  was  **to  secure 
the  wife  not  only  against  the  misfortunes  of  the  husband  but 
his  improvidence  as  well." 
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There  is  no  merit  in  the  contention  that  construing  the 
act  of  1875  with  section  2640  of  Bum's  Revised  Statutes  of 
1901,  section  2483  of  the  Revised  Statutes  of  1881,  the  wife 
takes  her  share  as  against  creditors  only.  The  later  statute 
contains  a  substantive  provision  in  favor  of  the  wife,  and  the 
interest  she  takes  in  the  real  estate  is  not  cut  down  by  rea- 
son of  the  fact  that  the  demands  of  creditors  have  been  satis- 
fied: Mansur  v.  Hinkson  (1884),  94  Ind.  395. 

We  are  not  impressed  with  the  claim  that  the  act  of  1875, 
construed  as  we  have  indicated,  is  invalid  as  depriving  ap- 
pellant ***  of  his  property.  He  had  a  right  to  redeem  his 
two-thirds  interest,  and  the  effect  of  such  redemption  would 
have  been  to  prevent  his  wife's  interest  from  becoming  choate : 
Huffmaster  v.  Ogden  (1893),  135  Ind.  661,  35  N.  E.  512. 
He  was  not  put  under  any  greater  burden  in  effecting  a  re- 
demption than  he  would  have  been  under  had  the  statute 
not  existed.  It  was  not  until  all  interest  over  which  he  had 
any  control,  so  far  as  the  foreclosure  was  concerned,  was 
irretrievably  lost  to  him  that  the  statute  attached :  See  Ervin 
V.  State  (1898),  150  Ind.  332,  48  N.  E.  249.  But  even  should 
we  give  him  the  benefit  of  assuming  every  possibility  in  his 
favor,  and  indulging  the  supposition  that  a  sale  of  the  whole 
estate  would  have  produced  an  overplus,  of  which  he  might, 
but  for  the  statute,  have  availed  himself,  yet  we  are  not  pre- 
pared to  say,  in  view  of  the  fact  that  the  wife  is  a  purchaser 
as  respects  her  marital  right,  that  a  statute  is  invalid  which, 
as  against  such  a  possibility,  humanely  gives  her  a  remnant 
of  the  estate  as  a  provision  for  her  support.  The  authority 
of  the  law-making  power  over  the  marriaj^e  relation  and  its 
incidents  is  clearly  sufficient  to  uphold  the  statute. 

Judgment  affirmed. 


If  a  Married  Woman  Executes  Jointly  with  Her  Husband  a  mortgage 
on  land,  owned  in  part  by  him  and  in  part  by  her,  to  secure  his  debt, 
Ml  land  should  first  bjS  made  liable  and  sold  in  exoneration  of  hers: 
Shew  V.  Call,  119  N.  C.  450,  56  Am.  St.  Eep.  678. 

A  Married  Woman  Who  Mortgages  her  separate  property  to  secure 
a  loan  to  her  husband  is  a  surety,  not  the  principal  debtor,  notwith- 
standing her  general  interest  in  his  transactions:  Bull  v.  Coe,  77  Cal. 
54,  11  Am.  St.  Bep.  235;  Osborne  v.  Cooper,  113  Ala.  405,  59  Am.  St. 
Bep.  117. 
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BROADSTREET  ▼.  HALL. 

[168  Ind.  192,  80  N.  £.  145.] 

NEGLIOENOB— Parent  and  CliUd— Becklen  Bli  'ng  of  OhUd.— 

If  a  father  sends  his  young  son,  known  to  be  a  reekless  rider,  upon  the 
highway  to  deliver  a  message  upon  a  horse  known  to  be  unruly,  and 
which  the  son  is  unable  to  control,  such  father  is  guilty  of  negligence, 
(p.  359.) 

NEGLIOENOE — ^Proximata  Oanse — ^Parent  and  ChUd — ^Reckless 
Biding  of  Child. — ^If  a  father  sends  his  young  son,  knovn  to  be  a  reck- 
less rider,  upon  the  highway  to  deliver  a  message  upon  a  horse  known 
to  be  unruly,  and  which  the  son  is  unable  to  control,  and  which,  in 
consequence,  he  runs  into  a  carriage  causing  a  perspnal  injury,  the 
father  is  guilty  of  negligence,  and  such  negligence  ik'  the  proximate 
cause  of  the  injury,     (pp.  859,  360.) 

NEOLIGENOE — Anticipation  of  Injury. — To  constitute  action- 
Able  negligence  it  is  not  essential  that  the  complainJ7}g  party  should 
make  it  appear  that  the  precise  injury  or  accident  which  did  occur 
could  have  been  anticipated  or  foreseen  by  him.     (pu  360.) 

MA8TEB  AND  SEBVAMT— Parent  and  Child— Negligence  of 
Child. — ^If  a  father  sends  his  young  son,  known  to  be  t  reckless  rider, 
upon  the  highway,  to  deliver  a  message,  upon  a  horre  knoMm  to  be 
unruly,  he  thereby  creates  the  relation  of  master  and  servant  between 
himself  and  his  son,  and  is  liable  on  account  of  the  son's  negligence 
in  riding  the  horse  along  the  highway  while  engaged  in  the  peilorm- 
ance  of  the  business  of  his  father,     (p.  360.) 

NEGLIOENCE— Use  of  Highways. — Whoever  travels  over  and 
along  a  public  highway  must  do  so  in  such  a  manner  and  with  such 
care  as  is  consistent  with  the  rights  and  safety  of  others  traveling 
thereon.    A  violation  of  this  duty  is  negligence,     (p.  361.) 

PABENT  AND  CHILD-— Master  and  Servant— Principal  and 
Agent — ^Torts  of  Child. — ^A  parent,  merely  at  such,  is  not  liable  for  the 
torts  of  his  child;  but  he  may  be  liable  upon  the  relation  of  principal 
and  agent,  or  master  and  servant,     (p.  361.) 

APPEAL — Order-book  Entry  of  Verdict — ^BUl  of  Ezceptloaa. — 
A  copy  of  an  order-book  entry  of  a  verdict  under  the  certificate  of 
the  clerk  of  the  lower  court  imports  absolute  verity  and  cannot  be  con- 
tradicted by  the  bill  of  exceptions  or  a  motion  and  affidavit  therein 
contained,     (p.  364.) 

TBIAL— Instructions.— -If  the  jury  has  been  fully  instructed,  it 
is  not  error  to  refuse  to  give  further  and  additional  instructions,  (p. 
364.) 

TBIAL — ^Instructions. — ^An  instruction  stating  to  the  jury  that 
in  determining  the  disputed  question,  it  should  consider  all  the  evi- 
dence upon  that  question  in  the  case,  together  with  all  the  facts  and 
circumstances  shown  to  exist  in  the  case  which  have  any  bearing 
thereon,  is  not  open  to  the  criticism  that  it  permits  the  jury  to  consider 
evidence  which  is  not  pertinent  or  relevant  to  the  issue,  (pp.  364, 
36^.) 

EVIDENCE — Negligence — ^Master  and  Servant. — ^In  an  action 
against  a  father  to  recover  for  a  personal  injury  inflicted  by  the  reck- 
less riding  of  his  son  on  an  unruly  horse  while  upon  an  errand  for  his 
father,  evidence  of  prior  specific  acts  of  careless  and  reckless  riding 
by  such  son  and  of  his  reputation  in  that  regard  is  admissible  to  charge 
his  father  with  notice  or  knowledge  thereof,  and  of  his  incompetency, 
for  that  reason,  to  be  intrusted  with  the  control  and  management  of 
the  horse  at  the  time  he  was  sent  on  the  errana  in  question,     (p.  366.) 
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Moore  Brothers,  C.  C.  Matson  and  Crane  ft  McCabe,  for 
the  appellant. 

S.  A.  Ha]^^,  C.  B.  AkeiB  and  N.  A.  Whitaker,  for  the  ap- 
pellee. 

*•'  JORDAN,  J.  Action  by  appellee  to  recover  damages 
for  personal  injuries  sustained.  The  cause  was  originally  in- 
stituted and  tried  in  the  Putnam  circuit  court,  wherein  ap- 
pellee recovered  a  judgment,  which,  on  appeal  to  the  appel- 
late court,  was  reversed  by  reason  of  certain  erroneous  rul- 
ings of  the  <rial  court:  Broadstreet  v.  Hall  (1904),  32  Ind. 
App.  122,  69  N.  E.  415.  The  venue  of  the  action  was  sub- 
sequently changed  to  the  Montgomery  circuit  court.  The 
complaint  u]^n  which  the  cause  was  tried  in  the  latter 
court  consists  of  two  paragraphs,  the  first  and  third.  The 
*•*  former,  having  been  amended,  is  denominated  the 
amended  fir«t  paragraph  of  the  complaint.  The  answer 
was  the  general  denial.  There  was  a  trial  by  a  jury.  No 
evidence,  however,  was  introduced  by  appellant.  A  verdict 
was  returned  in  favor  of  appellee,  assessing  her  damage  at 
fifteen  hundred  dollars,  and  over  appellant's  motions  for  a 
venire  de  novo  and  a  new  trial  judgment  was  rendered  on 
the  verdict.  The  denial  of  these  motions  and  the  overruling 
of  the  demurrer  to  the  third  paragraph  of  the  complaint  are 
the  errors  assigned  and  relied  upon  for  reversal. 

The  amended  first  paragraph  of  the  complaint  abounds  in 
repetitions  and  unnecessary  averments.  The  following,  how- 
ever, may  be  said  to  be  an  epitome  of  the  facts  therein  alleged. 
On  April  15,  1899,  Clyde  Broadstreet,  a  minor  of  tender 
years,  son  of  defendant,  was  living  with  his  said  father  as 
a  member  of  his  family  at  the  town  of  Cloverdale,  Putnam 
county,  Indiana.  On  that  day  the  defendant  employed  his 
•said  son  to  convey  a  certain  message  from  said  town  to  Har- 
rison Broadstreet,  who  resided  two  miles  distant  therefrom. 
For  the  purpose  of  cariying  this  message  the  defendant  fur- 
nished and  supplied  his  son  with  a  horse,  owned  by  him  (the 
defendant),  and  tMs  horse  was  ridden  by  the  boy  on  that 
occasion.  The  horse  in  question  was  difficult  to  control,  and, 
it  is  alleged,  defendant's  son  was  careless  and  negligent  in 
managing  and  controlling  the  horse  which  defendant  fur- 
nished him  upon  the  occasion  of  carrying  said  message — all 
of  which  the  defendant  then  and  there  well  knew.  Defend- 
ant's son,  at  the  instance  and  command  of  his  father,  rode 
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the  horse  in  question  for  the  purpose  of  carrying  the  mes- 
sage as  commanded  by  his  father  to  the  person  to  whom  it 
was  directed.  "While  in  the  performance  of  this  service,  and 
within  the  scope  of  his  employment  and  agency,  he  rode  the 
horse  along  a  public  highway  upon,  which  the  plaintiff  was 
lawfully  traveling  in  a  buggy.  The  paragraph  further  al- 
leges that  on  said  occasion  the  son,  in  the  performance  of  the 
*®'  aforesaid  service  for  his  father,  negligently,  carelessly 
and  recklessly  rode  and  ran  said  horse  along  said  highway 
over  and  against  the  buggy  in  which  plaintiff  was  travelin*::, 
and  thereby  struck  her  and  threw  her  out  of  the  buggy  upon 
the  ground,  by  reason  of  which  she  was  bruised,  wounded 
and  permanently  injured  and  damaged. 

The  facts  alleged  in  the  third  paragraph  may  be  summar- 
ized as  follows:  On  April  15,  1899,  defendant  negligently 
ordered,  commanded  and  permitted  his  son,  Clyde  Broad- 
street,  of  the  age  of  nine  years,  who  was  residing  with  his 
father  as  a  member  of  the  family,  to  ride  a  horse  owned  by 
the  defendant  to  carry  a  message  for  the  defendant  from  the 
town  of  Cloverdale,  Putnam  county,  Indiana,  to  Harrison 
Broadstreet,  who  resided  about  two  miles  distant  from  said 
town.  Said  Clyde  Broadstreet  was  inexperienced  in  the  man- 
agement and  control  of  horses,  did  not  have  the  strength  and 
skill  to  manage  and  control  horses,  and  was  reckless  and  care- 
less in  the  management  and  control  of  horses — all  of  which 
was  at  the  time  known  to  the  defendant.  In  pursuance  of 
the  order  and  command  of  the  defendant,  he  started  upon 
his  said  mission  of  conveying  the  message  in  question,  and, 
while  riding  said  horse  furnished  by  his  father  along  the 
public  highway  in  a  careless  and  reckless  manner,  he  met  the 
plaintiff,  who  was  lawfully  traveling  in  a  buggy  upon  said 
highway.  It  is  alleged  that,  by  reason  of  said  Clyde's  in- 
ability, and  want  of  strength  and  skill,  to  manage  and  con- 
trol said  horse  on  which  he  was  riding,  he  ran  the  horse  into 
and  against  the  buggy  in  which  plaintiff  was  then  and  there 
traveling  on  said  highway,  and  thereby  threw  her  out  of 
said  vehicle  to  the  ground,  by  reason  of  which  she  was  bruised 
and  wounded  to  such  an  extent  as  to  be  permanently  in- 
jured and  damaged. 

The  evident  theory  of  the  first  paragraph,  as  outlined  by 
the  facts,  is  that  the  relation  of  master  and  servant  existed 
between  appellant  and  his  minor  son  at  the  time  *®^  of  the 
accident  in  question,  and  that  therefore,  under  a  well-settled 
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rale,  appellant  is  responsible  for  the  negligence  of  his  said 
servant,  to  which  the  injury  of  appellee  is  imputed.  This 
negligence,  as  shown,  was  committed  by  appellant's  son  and 
servant  within  the  scope  of  the  employment  or  service  which 
he  was  performing  at  the  time  for  his  father. 

The  third  paragraph  proceeds  upon  the  theory  that  the 
injuries  received  by  appellee  are  due  to  the  negligence  of 
appellant,  under  the  circumstances,  in  placing  his  minor  son 
in  the  control  and  management  of  his  horse  upon  the  occa- 
sion and  for  the  purpose  in  question,  and  allowing  him  to 
ride  the  horse  along  the  public  highway  in  the  performance 
of  the  business  or  mission  upon  which  he  sent  him.  That, 
by  reason  of  the  boy's  carelessness,  youth,  inexperience  in 
the  management  of  horses,  and  his  want  of  strength  and  abil- 
ity to  govern  the  horse  at  the  time  in  question,  he  ran  into 
appellee's  buggy  and  threw  her  to  the  ground,  thereby  in- 
juring her,  as  alleged  in  the  pleading. 

The  objection  urged  by  appellant's  counsel  in  respect  to 
the  insufficiency  of  the  third  paragraph  of  the  complaint  is 
that  it  was  the  willful  act  of  the  horse  which  is  averred  to 
have  injured  appellee,  and  that,  inasmuch  as  the  act  is  such 
Bs  horses  do  not  usually  commit,  the  paragraph  is  bad,  for 
the  reason  that  there  are  no  facts  to  show  that  the  horse 
which  appellee's  son  was  riding  at  the  time  had  any  disposi- 
tion or  propensity  to  commit  such  act,  and  that  the  defend- 
ant had  notice  of  such  disposition.  Counsel,  however,  cer- 
tainly misapprehended  the  facts  as  they  are  averred  in  the 
third  paragraph,  for  the  injuries  alleged  to  have  been  sus- 
tained by  appellee  are  not  attributed  to  the  willful  act  of  the 
horse,  but  it  is  alleged  that  appellant,  by  reason  of  the  youth 
of  his  son,  his  careless  and  reckless  habits,  and  his  want  of 
strength  and  skill  to  manage  and  *®^  control  the  horse  in 
question,  which  horse,  as  averred,  was  difficult  to  manage 
aad  control — all  of  which  facts  were  well  known  to  appel- 
lant at  the  time — was,  under  the  circumstances,  guilty  of  neg- 
ligence in  placing  his  son  in  charge  of  the  horse,  and  sending 
him  out  upon  the  public  highway  to  convey  the  message  to 
Harrison  Broadstreet,  as  he  was  directed  and  commanded  to 
do. 

It  appears  that  by  reason  of  his  inability  to  manage  and 

control  the  horse,  and  by  reason  of  the  careless  and  reckless 

*  manner  in  which  he  rode  the  horse  along  the  public  highway 

npon  which  appellee  was  traveling,  he  collided  with  the  buggy 
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and  thereby  caused  the  injury  of  which  appellee  complains. 
That  appellant  must  be  regarded  as  guilty  of  negligence  in 
placing  his  son  in  control  of  the  horse  and  sending  him  out 
upon  the  public  highway  is  manifest.  In  Dunlap  ▼.  Wagner 
(1882),  85  Ind.  529,  44  Am.  Rep.  42,  this  court  said:  "We 
assume  that  horses  require  the  management  of  an  intelligent 
person,  in  reasonable  control  of  his  mental  and  physical  pow- 
ers, and  this  we  do  for  the  reason  that  all  persons  are  pre- 
sumed to  know  the  natural  and  ordinary  propensities  and  dis- 
positions of  such  animals."  It  is  apparent  that  the  injury 
which  appellee  received  was  the  natural  and  approximate 
result  of  appellant's  negligence.  It  is  a  maxim  of  the  law 
that  a  person  must  be  held  to  contemplate  the  probable  con- 
sequences of  his  own  act.  It  is  true,  however,  that  in  cases 
of  this  kind  the  injury  received  by  the  complaining  party 
must  be  such  as  the  wrongdoer  might  reasonably  have  antic- 
ipated or  foreseen,  but  it  is  not  essential  that  it  should  be 
made  to  appear  that  the  precise  injury  or  accident  which 
did  occur  could  have  been  anticipated  or  foreseen.  It  will 
be  suflScient  if  the  injury  resulting  from  the  wrongful  act  is 
such  as  was  usual,  and  therefore  might  have  been  expected  : 
Dunlap  V.  Wagner  (1882),  85  Ind.  529,  44  Am.  Bep.  42,  and 
authorities  cited. 

*®*  Appellant,  by  engaging  his  son  to  carry  the  message 
for  him  on  the  occasion  in  question,  under  the  facts  and  the 
law  applicable  thereto,  must  be  held,  to  that  extent  at  least, 
to  have  created  the  relation  of  master  and  servant  between 
him  and  his  son,  and  is,  under  the  third  paragraph  of  the 
complaint,  responsible  in  damages  for  injuries  resulting  from 
the  inability  of  the  son  properly  to  control  or  manage  the 
horse,  or,  under  the  first  paragraph  of  the  complaint,  on  ac- 
count of  the  son's  negligence  in  riding  the  horse  along  the 
public  highway  while  engaged  in  the  performance  of  the  busi- 
ness of  his  father.  In  support  of  these  propositions,  see  the 
following:  Teagarden  v.  McLaughlin  (1882),  86  Ind.  476,  44 
Am.  Rep.  332;  Dunlap  ▼.  Wagner  (1882),  85  Ind.  529,  44  Am. 
Rep.  42 ;  1  Cooley  on  Torts,  3d  ed.,  ^122 ;  Tiffany  on  Peraonal 
and  Domestic  Relations,  sec.  120;  Schouler  on  Domestic  Re- 
lations, 5th  ed.,  sec.  263;  Lashbrook  v.  Patten  (1864),  62  Ky. 
316;  Wood  on  Master  and  Servant,  2d  ed.,  sees.  277,  282;  1 
Thompson  on  Negligence,  2d  ed.,  sec.  529. 

In  Lashbrook  v.  Patten,  62  Ky.  316,  the  minor  son  of  the 
def endanti  while  driving  a  carriage  conveying  his  two  sisters 
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to  a  picnic,  negligently  ran  into  and  against  the  vehicle  of 
the  plaintiff,  in  which  the  latter  was  traveling,  causing  his 
horse  to  become  frightened,  to  **run  over"  and  break  the 
carriage,  and  throw  out  plaintiff's  daughter.  The  carriage 
driven  by  the  son  on  that  occasion  belonged  to  the  father, 
as  did  the  horse  by  which  it  was  drawn,  and  the  son  and 
his  sisters,  who  were  in  the  carriage  with  him,  were  all  mem- 
bers of  his  father's  family,  and  the  son  was  driving  with  the 
approbation  of  the  father.  The  court,  in  that  case,  held  that 
the  son  must  be  regarded  as  in  the  employ  of  his  father,  and, 
therefore,  at  the  time  of  the  accident  was  the  servant  of  the 
father,  and  the  latter  was  liable  in  damages  for  the  son '»  neg- 
ligence upon  the  occasion  in  question. 

Generally  speaking,  the  law  regards  public  highways  as 
open  alike  to  travel  thereon  by  all  persons  who  may  desire 
*•*  to  exercise  that  right,  subject,  however,  to  all  reasonable 
conditions  and  restrictions  that  may  be  interposed:  City  of 
Terre  Haute  v.  Kersey  (1902),  159  Ind.  300,  95  Am.  St.  Rep. 
298,  64  N.  E.  469.  But  whoever  travels  over  and  along  a 
public  highway  must  do  so  in  such  a  manner  and  with  such 
care  as  is  consistent  with  the  rights  and  safety  of  others  trav- 
eling thereon,  and  a  violation  of  this  duty  is  regarded  by  the 
law  as  negligence.  Appellant's  counsel  earnestly  argue  that 
in  this  case  he  is  not  liable  because  the  father  is  not  respon- 
sible for  the  torts  of  his  minor  child.  But  this  is  not  the  ques- 
tion with  which  we  have  to  deal.  It  is  true  that  a  father  is 
not  responsible  for  the  torts  of  his  child,  due  to  the  negligence 
or  willful  act  of  the  latter,  merely  because  of  the  relation  ex- 
isting between  parent  and  child.  The  liability  of  the  father 
does  not  depend  upon  this  relation,  but  upon  the  relation  of 
principal  and  agent,  or  master  and  servant,  and  is  governed 
by  the  rules  applicable  to  such  relation.  Or,  in  other  words, 
the  law  holds  the  father  liable  only  on  the  same  grounds  that 
he  would  be  responsible  for  the  wrong  of  any  other  person ; 
that  is,  he  directed  or  ratified  the  wrongful  act  of  his  child 
or  accepted  the  benefit  thereof,  or  that  the  child  at  the  time 
the  tort  was  conunitted  was  engaged  in  performing  work  or 
service  for  the  father:  Teagarden  v.  McLaughlin,  86  Ind. 
476, 44  Am.  Eep.  332 ;  1  Cooley  on  Torts,  3d  ed.,  ^122 ;  Tiffany 
on  Personal  and  Domestic  Relations,  sec.  120 ;  Schouler  on  Do- 
mestic Relations,  5th  ed.,  sec.  263. 

In  view  of  these  well-settled  principles  it  has  been  held 
that  where  a  father  permitted*  his  infant  son,  eleven  years 
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old,  to  ride  the  father's  horse,  the  father  was  not  liable  for 
an  injury  resulting  from  the  negligence  of  the  child,  while 
using  the  horse,  in  running  over  a  person,  for  the  reason  that 
the  wrongful  act  was  not  committed  with  the  father's  consent 
or  at  his  direction  and  the  son  at  the  time  was  not  performing 
any  act  for  the  father:  Smith  v.  Davenport  ®^  (1891),  45 
Kan.  423,  23  Am.  St.  Rep.  737,  25  Pac.  851,  11  L.  R.  A.  429. 
We  conclude  that  the  third  paragraph  of  the  complaint  is 
«uflScient  on  demurrer. 

The  evidence  in  the  case  establishes  the  following  facts: 
On  April  15,  1899,  appellant  resided  in  the  town  of  Clover- 
dale,-  Putnam  county,  Indiana,  and  was  engaged  in  selling 
implements  and  buggies.  Clyde  Broadstreet,  his  son,  a  boy 
between  eight  and  nine  years  old,  resided  with  his  father  as 
a  member  of  his  family.  Clyde  was  small,  weighing  from  fifty- 
five  to  seventy  pounds,  and  was  physically  weak.  He  appears 
to  have  had  a  disposition  for  fast  riding.  At  and  prior  to 
the  time  of  the  accident  in  question  he  had  a  reputation  in  the 
community  in  which  he  lived  for  riding  horses  in  a  reckless, 
careless  and  dangerous  manner.  He  frequently  rode  his  fath- 
er's horse  up  and  down  Main  street  of  said  town  in  front 
of  his  father's  store  and  house,  in  a  reckless  manner  and  at 
a  dangerous  rate  of  speed.  Appellant  was  aware  of  the  reck- 
less and  careless  manner  in  which  his  son  was  accustomed  to 
manage  and  ride  a  horse.  He  also  knew  his  son's  inability, 
by  reason  of  his  physical  weakness  and  age,  properly  to  man- 
age and  control  a  horse.  On  the  morning  of  the  day  afore- 
said appellant  sent  his  said  son  with  a  message  to  Harrison 
Broadstreet,  who  lived  some  two  or  three  miles  distant  from 
the  town  of  Cloverdale,  to  inform  him  that  a  buggy  which  he 
had  ordered  through  appellant  had  been  received  by  the  latter 
and  was  ready  for  delivery.  Upon  the 'occasion  in  question, 
appellant  directed  his  hired  man  to  catch  and  saddle  the  horse 
for  Clyde  to  ride.  Clyde,  it  appears,  was  so  small  that  he 
was  unable  to  saddle  and  mount  the  horse,  and  this  service 
was  generally  performed  by  the  hired  man.  Upon  this  oc- 
casion, after  the  horse  was  saddled,  appellant  placed  his  said 
son  on  the  horse,  put  him  in  charge  of  it,  and  sent  him  out 
upon  the  highway  to  carry  said  message  to  Harrison  Broad- 
street. ^*  Clyde,  as  it  appears,  rode  the  horse  to  the  place 
where  Harrison  Broadstreet  resided,  delivered  the  message 
appellant  had  sent,  and  started  on  his  return,  riding  along 
and  over  the  public  highway,  which  was  the  proper  road  for 
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him  to  use  in  going  and  returning.  On  his  return  trip  he 
rode  the  horse  at  a  **lope"  or  gallop,  whipping  the  horse  all 
the  way  along  the  highway.  At  one  point  it  appears  that  he 
came  very  near  colliding  with  a  buggy  in  which  an  old  man, 
named  Hood,  was  riding.  After  passing  Mr.  Hood  he  con- 
tinued  riding  at  the  same  rapid  gait,  galloping  and  whipping 
his  horse,  and  urging  it  on  **f aster  and  faster,"  as  a  witness 
testified. 

Appellee,  at  the  time  of  the  accident,  was  returning  to 
her  home  from  Cloverdale,  traveling  over  the  public  hij^h- 
way  in  **an  open-top  buggy"  which  was  driven  by  a  Miss 
Poster,  who  had  invited  appellee  to  ride  with  her.  Appel- 
lee and  her  companion  had  traveled  along  the  highway  in 
the  buggy  about  one-half  a  mile  when  they  met  Clyde  Broad- 
street.  When  they  first  saw  him  he  was  about  sixty  yards 
beyond  them,  and  was  riding  his  horse  at  full  speed.  Miss 
Foster  turned  the  horse  she  was  driving  to  the  right,  as  far 
as  she  could,  but  Clyde  did  not  slacken  his  speed,  nor  did  he 
do  an\^hing  to  check  the  horse  which  he  was  riding,  but  bore 
down  at  full  speed  upon  the  buggy  in  which  appellee  was 
traveling  and  ran  into  the  buggy.  The  horse  upon  which 
he  was  riding  struck  the  front  wheel  of  the  buggy,  breaking 
it,  and  also  breaking  the  shaft,  and  appellee  was  thereby 
** knocked  or  thrown  out"  of  the  vehicle  backward,  and  seri- 
ously bruised  and  wounded.  The  injuries  which  she  received 
at  the  time  are  shown  to  be  serious  and  permanent,  and  greatly 
impaired  her  ability  to  perform  labor  or  domestic  duties. 
She  has  been  rendered  nervous  and  restless,  and  suffers  much 
pain.  There  is  no  evidence  to  show  that  she  was  at  the  time 
of  the  accident  guilty  of  contributory  negligence.  Under 
the  authorities  hereinbefore  cited,  we  are  satisfied  that  the 
evidence  sustains  the  *^^  verdict,  and  the  motion  of  appellant 
requesting  the  court  to  direct  a  verdict  in  his  favor  was  prop- 
erly denied. 

A  transcript  of  an  entry  from  the  trial  court's  order-book, 
showing  the  return  of  the  verdict,  is  as  follows : 

"  **Come  again  said  jury  in  charge  of  the  sworn  bailiff  afore- 
said and  by  their  foreman  present  to  the  court  the  following 
verdict:  *We,  the  jury,  find  for  the  plaintiff,  and  assess 
her  damages  in  the  sum  of  fifteen  hundred  dollars. 

•*  *B.  B.  RUSK, 
"  'Foreman.'  " 
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Aa  preyiously  shown,  appellant  unsuccessfully  moyed  for 
a  yenire  de  noYO,  on  the  grounds:  (1)  That  the  verdict  was 
so  ambiguous  that  no  judgment  could  be  rendered  thereon; 
(2)  that  no  damages  were  assessed  by  the  jury.  We  are  re- 
ferred by  appellant's  counsel  to  a  motion  and  an  affidavit  in 
support  thereof,  each  of  which  is  embraced  in  the  bill  of  excep- 
tions  and  shows  that  the  verdict,  as  returned  into  court,  reads 
as  follows:  **We,  the  jijry,  find  for  the  plaintiflf  and  assess 
her  damages  at  1,500,"  there  being  an  entire  absence  of  any 
dollar  mark.  But  this  fact  is  not  verified  by  the  order-book 
entry  which,  under  the  certificate  of  the  clerk  of  the  lower 
court,  imports  absolute  verity  and  cannot  be  controlled  by 
the  bill  of  exceptions  in  question,  or  the  motion  and  affidavit 
therein  contained.  The  entry  of  the  verdict  which  the  clerk 
has  transcribed  from  the  order-book,  and  certified  as  a  true 
and  correct  entry,  has  attached  immediately  to  the  left  of 
the  fifteen  hundred  a  dollar  mark.  If  this  was  not  the  con- 
dition of  the  verdict  when  it  was  returned  into  court,  appel- 
lant should  not  have  permitted  the  clerk  to  transcribe  the 
entry  of  the  verdict  into  the  order-book  with  the  dollar  mark 
immediately  preceding  the  figures  1,500,  as  disclosed  by  the 
order-book  entry  hereinbefore  set  out.  It  follows  that  there 
is  no  defect  in  the  verdict  as  it  appears  in  the  record  herein, 
and  the  motion  for  a  venire  de  novo  was  properly  denied. 

203  The  court  gave  to  the  jury  on  its  own  motion  seven  in- 
structions, by  which  it  correctly  and  fully  advised  the  jury 
in  regard  to  the  law  applicable  to  the  case.  Appellant  pre- 
sented a  request  for  twelve  additional  instructions.  Eight  of 
these  were  given  by  the  court,  but  Nos.  2,  8,  10,  and  11  were 
refused.  When  the  instructions  given  by  the  court  on  its 
own  motion,  and  those  which  it  gave  at  the  request  of  appel- 
lant, are  considered,  we  perceive  no  room  for  further  instruc- 
tions in  behalf  of  appellant.  In  fact,  it  may  be  said  that  the 
instructions  refused  by  the  court,  so  far  as  they  are  correct^ 
were  embraced  in  those  given  by  the  court. 

Appellant  assails  instruction  No.  5  of  the  series  given  by 
the  court  on  its  own  motion.  By  this  charge  the  jury  was 
informed  that  the  question  as  to  whether  appellant's  son,  at 
the  time  of  the  accident  complained  of,  was  engaged  in  the 
service  of  defendant  and  acting  within  the  scope  of  his  said 
service  was  one  of  fact  to  be  determined  from  all  of  the  evi- 
dence in  the  case.  But  in  determining  this  question  the  court 
informed  the  jury  that  it  was  its  duty  to  consider  all  of  the 
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evidence  of  the  witnesses  upon  the  subject,  together  with  all 
of  the  facts  and  circumstances  shown  to  exist  in  the  ease 
which  had  any  bearing  upon  the  question.  The  court  further 
said  in  the  charge  in  question  that  it  ''was  not  necessary 
that  agency  be  established  by  direct  or  positive  proof,  but  it 
may  be  established  by  circumstantial  evidence."  Appellant 
criticises  that  part  of  the  charge  which  stated  to  the  jury  that 
the  question  was  to  be  determined  from  all  of  the  evidence  in 
the  case.  Possibly  this  statement,  standing  alone,  might  be 
open  to  appellant's  criticism  that  the  jury  was  thereby  given 
to  understand  that  it,  in  the  determination  of  the  question 
as  to  whether  the  defendant's  son  at  the  time  of  the  accident 
was  engaged  in  the  employment  or  service  of  the  defendant, 
might  consider  all  the  evidence  in  the  case,  regardless  of  its 
pertinence  *^^  or  bearing  on  that  question,  but  the  court,  in 
that  part  of  the  charge  immediately  following,  expressly 
stated  to  the  jury  that  in  determining  the  question  it  was  its 
duty  to  consider  all  of  the  evidence  upon  that  subject,  to- 
gether with  all  of  the  facts  and  circumstances  shown  to  exist 
in  the  case  which  had  any  bearing  thereon.  Certainly  the 
jury  must  have  understood  from  this  latter  statement  that  in 
determining  the  question  involved  it  must  consider  only  such 
evidence  as  was  pertinent  to  or  had  a  bearing  upon  the  ques- 
tion. 

Complaint  is  itiade  of  the  admission  of  certain  evidence 
to  show  that  appellant's  son,  in  the  neighborhood  in  which 
he  resided,  was,  at  and  prior  to  the  time  in  controversy,  gen- 
eraUy  reputed  to  be  careless  and  reckless  in  managing  and 
riding  horses.  Complaint  is  also  made  because  the  court  per- 
mitted witnesses  to  testify  that  prior  to  the  time  of  such  acci- 
dent they  frequently  had  seen  appellant's  son  riding  in  a 
reckless  and  careless  manner  along  Main  street  in  the  town  of 
Cloverdale,  in  front  of  appellant's  house  and  place  of  busi-^ 
ness.  His  riding  on  these  occasions  was  so  reckless  and  care- 
less as  to  attract  attention  of  persons  on  the  street.  The  evi- 
dence in  question  as  to  the  son's  reputation  was  admissible  to 
charge  appellant  with  knowledge  or  notice  of  his  son's  care- 
less and  reckless  manner  of  riding  and  controlling  horses,  and 
of  his  incompetency,  for  that  reason,  to  be  intrusted  with  the 
control  and  management  of  the  horse  at  the  time  appellant 
sent  him  upon  the  errand  in  question:  1  Wigmore  on  Evi- 
dence, sec.  249,  and  authorities  cited;  Western  Stone  Co.  v. 
Whalen  (1894),  151  lU.  472,  42  Am.  St.  Rep.  244,  38  N.  E. 
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241;  6  Thompson  on  Negligence,  2d  ed.,  see.  7781;  Wood  on 
Master  and  Servant,  2d  ed.,  sec.  421 ;  1  Shearman  and  Redfield 
on  Negligence,  5th  ed.,  sec.  191. 

The  specific  acts  of  reckless  and  careless  riding  at  the  time 
and  place  testified  to  by  the  witnesses  were  also  admissible 
for  the  same  purpose  of  charging  appellant  *^^  with  knowl- 
edge or  notice  of  his  son's  incompetency  to  control  or  manage 
the  horse  at  the  time  he  employed  him  to  carry  the  message: 
Pittsburgh  etc.  R.  Co.  v.  Ruby'  (1871),  38  Ind.  294,  10  Am. 
Rep.  Ill;  City  of  Delphi  v.  Lowery  (1881),  74  Ind.  520,  39 
Am.  Rep.  98. 

The  trial  court,  at  the  time  the  evidence  in  question  was 
received,  by  an  instruction  to  the  jury  limited  the  consid- 
eration thereof^  by  that  body  to  the  legitimate  purpose  for 
which  it  was  introduced.  There  was  no  error  in  admitting 
the  evidence  in  question.  Other  minor  points  are  discussed 
by  appellant's  counsel  relative  to  the  introduction  of  evi- 
dence. These  rulings  of  the  court  we  have  considered,  but 
discover  no  error  therein.  There  being  no  available  error 
presented  by  the  record,  the  judgment  is  affirmed. 


A  Parent  is  not  Answerable  for  the  Negligence  of  his  minor  child  in 
riding  a  horse^  unless  done  with  the  parent's  consent  or  in  connection 
with  his  business:  Smith  y.  Davenport,  45  Kan.  423,  23  Am.  St.  Bep. 
737;  note  to  Johnson  v.  Glidden,  74  Am.  St.  Eep.  801.  As  to  the 
liability  of  a  master  for  the  negligence  of  his  servant  in  managing  a 
team  intrusted  to  him  by  the  master,  see  Socker  v.  Waddell,  98  Md.  43, 
103  Am.  St.  Rep.  314;  Pierce  v.  Conners,  20  Colo.  178,  46  Am.  St.  Eep. 
279;  Ritchie  v.  Waller,  63  Conn.  155,  38  Am.  St.  Bep.  361;  McCarthy 
T.  Timmins,  178  Mass.  378,  86  Am.  St.  Rep.  490. 


MILLER  V.  TOWN  OF  SYRACUSE. 

[168  Ind.  230,  80  N.  B.  411.] 

NUISANCES — Power  of  Municipal  Corporatian  to  Declare. — 

Under  a  general  grant  of  power  to  a  municipal  corporation  to  declare 
what  shall  constitute  a  nuisance,  it  cannot  declare  that  to  be  a  nui- 
sance which  from  its  evident  nature,  situation  and  surroundings  is  not, 
and  cannot  in  fact  become,  a  nuisance,     (p.  368.) 

NUISANCES  at  Common  Law. — ^Anything  offensive  to  the  sight, 
smell,  or  hearing,  erected  or  carried  on  in  or  near  a  public  place  where 
the  people  dwell  or  pass,  or  have  the  right  to  pass,  to  their  annoyance, 
is  a  nuisance  at  common  law.     (p.  368.) 

NUISANCES — Power  of  Municipal  Corporations  to  Declare. — 

Under  a  general  grant  of  power  to  a  municipal  corporation  to  declare 
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what  shall  constitute  a  nuisance,  it  may.  include  nuisances  per  se,  and 
those  things  which  in  their  nature  maj  become  nuisances,  and  as  to 
which  there  may  be  honest  differences  of  opinion  in  impartial  minds, 
(p.  368.) 

MXTNIdPAIi  OOBPOBATION8  —  Ordinances  —  Nuisance.  — ^A 
municipal  ordinance  which  treats  a  thing  as  a  nuisance  is  sufficient, 
without  a  formal  declaration  that  it  is  such.     (p.  368.) 

MUNICIPAIi  COBPOBATIONS — ^Exercise  of  Police  Power — 
Nuisances. — ^The  legislature  may  properly  delegate  to  incorporated 
towns  the  exercise  of  police  power  within  fixed  constitutional  limits, 
to  declare,  prevent  and  abate  nuisances  and  preserve  the  public  health, 
(p.  369.) 

MUNIOIPAIi  COBPOBATIONS — Ordlnances-^-Pollce  Power — 
Keeidng  Hogs. — An  ordinance  prohibiting  the  keeping  of  hogs  in  a 
pen  within  certain  prescribed  limits  of  a  city  is  clearly  within  the 
scope  of  the  exercise  of  the  police  power  which  may  be  delegated  to 
the  city.     (p.  369.) 

MUNICIPAL    COBPOBATIONS  —  Ordinances  —  Beasonable- 

ness. — ^If  the  adoption  of  a  municipal  ordinance  is  expressly  authorized 
by  the  legislature  and  the  power  so  granted  is  not  in  conflict  with  con- 
stitutional prohibitions,  or  fundamental  principles,  it  cannot  be  sue- 
cessfolly  assailed  as  unreasonable  in  a  judicial  tribunal,     (p.  369.) 

MUNICIPAIi  COBPOBATIONS — Ordinances — Exercise  of  P(k 
lice  Power. — Under  a  general  grant  to  a  city  of  authority  to  exercise 
the  police  power,  ordinances  exercising  such  power  should  not  be  de- 
clared invalid  as  unreasonable  unless  plainly  in  violation  of  constitu- 
tional guaranties,     (p.  370.) 

MUNICIPAIi  COBPOBATIONS  —  Ordinances  —  Keeping  of 
HogB^ — ^An  ordinance  prohibiting  the  keeping  of  ho^  in  a  pen  within 
certain  prescribed  limits  in  a  city  is  valid  as  a  legitimate  exercise  of 
the  police  power  for  the  promotion  of  the  public  health  and  comfort, 
(pp.  371,  372.) 

A.  L.  Cornelius,  for  the  appellant. 
J.  A.  Sloane,  for  the  appellee. 

^«  MONTGOMERY,  C.  J.  Appellant  was  convicted  of 
violatinnj  an  ordinance  of  the  town  of  Syracuse,  which  pro- 
hibited the  keeping  of  hogs  in  a  pen  within  the  corporate 
limits  when  within  two  hundred  feet  of  a  street  or  alley  of 
the  town. 

The  only  error  assigned  is  the  overruling  of  appellant's 
demurrer  to  the  amended  complaint. 

The  sufficiency  of  the  complaint  is  attacked  upon  the  ground 
that  the  provisions  of  the  ordinance  upon  which  it  is  based  are 
too  broad,  and  sweeping  to  be  valid  exercise  of  the  police 
power. 

Section  4357  of  Burns'  Revised  Statutes  of  1901  (Rev. 
Stats.  1881,  sec.  3333)  confers  upon  the  board  of  trustees  of 
an  incorporated  town  the  power  **to  declare  what  shall  con- 
stitute a  nuisance,  and  to  prevent,  abate  and  remove  the  same. 
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and  take  such  other  measures  for  the  preservation  of  the  pub- 
lic health  as  they  shall  deem  necessary."  It  was  in  pursuance 
of  this  authority,  we  assume,  that  the  ordinance  in  question 
was  enacted.  It  is  weU  settled  that  a  municipality  cannot, 
under  this  general  warrant,  declare  that  to  be  a  nuisance 
which,  from  its  evident  nature,  situation  and  surroundings, 
is  not,  and  cannot  in  fact  become,  a  nuisance :  City  of  Evans- 
ville  V.  Miller  (1897),  146  Ind.  613,  45  N.  B.  1054,  38  L.  R. 
A.  161,  and  cases  cited. 

Many  things,  however,  irom  their  nature,  the  condition 
in  which  they  may  be  maintained,  and  their  proximity  to 
public  places,  may  become  nuisances,  and  in  dealing  with 
such  things  the  municipality  is  clothed  with  a  large  discre- 
tion. Anything  offensive  to  the  sight,  smell,  or  hearing, 
erected  or  carried  on  in  or  near  a  public  place  where  the 
people  dwell  or  pass,  or  have  the  right  to  pass,  to  their  annoy- 
ance, is  a  nuisance  at  common  law:  Hackney  v.  State  (1856), 
8  Ind.  494;  Haggart  v.  Stehlin  (1894),  137  Ind.  43,  35  N.  E. 
997,  22  L.  R.  A.  577. 

^^  The  supreme  court  of  Illinois  has  held  that,  under  a 
power  in  terms  quite  similar  to  the  provision  just  quoted, 
the  governing  body  of  a  municipal  corporation  in  that  state 
is  authorized  to  denounce  conclusively  as  a  nuisance  those 
things  which  are  nuisances  per  se,  and  also  those  which  in 
their  nature  may  be  nuisances,  but  as  to  which  there  may  be 
honest  differences  of  opinion  in  impartial  minds:  Laugel  v. 
Bushnell  (1902),  197  lU.  20,  63  N.  E,  1086,  58  L.  R.  A.  266. 
See,  also,  Baumgartner  v.  Hasty  (1885),  100  Ind.  575,  50  Am. 
Rep.  830. 

The  ordinance  under  consideration  does  not  recite  or  de- 
clare what  object  or  reasons  there  are  for  its  passage,  or  in 
terms  denounce  as  a  nuisance  the  keeping  of  hogs  in  a  pen 
within  the  prohibited  limits,  but  its  silence  and  omission  in 
these  respects  in  nowise  affect  the  validity  of  the  ordinance. 
The  objects  of  any  particular  enactment  are  generally  obvious, 
and  the  reasons  for  its  passage  are  usually  found  in  existing 
conditions,  and  the  adaptability  of  the  act  to  secure  the  man- 
ifest purpose  of  the  legislation.  It  is  accordingly  sufficient 
that  the  statute  or  ordinance  treats  a  thing  as  a  nuisance,  with- 
out a  formal  declaration  that  it  is  such :  Harrington  v.  Board 
etc.  (1887),  20  R.  I.  233,  38  Atl.  1, 38  L.  R.  A.  305;  City  of 
Crowley  v.  Ellsworth  (1905),  114  La.  308,  108  Am.  St  Rep. 
353,  38  South.  199,  69  L.  R.  A.  276. 
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The  police  power  is  incident  to  the  sovereignty  of  the  state, 
and  may  be  exercised  by  the  legislature  to  protect  or  promote 
the  public  health,  morals  or  safety,  subject  only  to  such  limi- 
tations as  are  imposed  by  the  fundamental  law.  The  legis- 
lature has  properly  delegated  to  incorporated  towns  the  exer- 
cise of  such  power,  within  fixed  limits,  to  declare,  prevent 
and  abate  nuisances  and  preserve  public  health.  When  the 
exercise  of  the  police  power  by  the  state  is  challenged  as  un- 
reasonable, it  is  a  judicial  function  to  determine  whether  the 
particular  regulation  comes  within  the  scope  of  such  power, 
and,  finding  ^^^  that  fact  in  the  aflSrmative,  courts  **  cannot 
mn  a  race  of  opinions  upon  points  of  right,  reason  and  ex- 
pediency with  the  law-making  power."  It  is  not  essential 
that  a  police  regulation  be  wholly  wise  and  just  to  sustain  its 
validity,  but  if  such  regulation  appears  to  have  been  designed 
for,  and  to  be  reasonably  calculated  to  subserve,  a  proper 
public  purpose,  it  wiU  be  upheld  unless  it  clearly  invades 
some  right  secured  by  the  state  or  federal  constitution. 

The  objects  of  this  ordinance  were  clearly  within  the  scope 
of  the  police  power,  and  it  was  enacted,  as  already  shown,  in 
pursuance  of  express  authority  conferred  by  the  legislature: 
Walker  v.  Towle  (1901),  156  Ind.  639,  59  N.  E.  20,  53  L.  B. 
A.  749;  Beiling  v.  City  of  EvansviUe  (1896),  144  Ind.  644, 
42  N.  E.  621,  35  L.  B.  A.  272;  Bund  v.  Town  of  Fowler 
(1895),  142  Ind.  214,  41  N.  E.  465. 

It  is  well  settled  that  when  the  adoption  of  a  municipal 
ordinance  or  by-law  is  expressly  authorized  by  the  legislature, 
and  when  the  power  so  granted  is  not  in  conflict  with  a  con- 
stitutional prohibition  or  fundamental  principles,  it  cannot 
be  successfully  assailed  as  unreasonable  in  a  judicial  tribunal : 
Beiling  v.  City  of  Evansville  (1896),  144  Ind.  644,  42  N.  E. 
621;  Bund  v.  Town  of  Fowler  (1895),  142  Ind.  214,  41  N.  E. 
465;  Skaggs  v.  City  of  Martinsville  (1895),  140  Ind.  476,  49 
Am.  St.  Bep.  209,  39  N.  E.  241,  33  L.  B.  A.  781 ;  Steffy  v. 
Town  of  Monroe  City  (1893),  135  Ind.  466,  41  Am.  St.  Rep. 
436,  35  N.  E.  121 ;  Coal  Float  v.  City  of  Jeffersonville,  (1887), 
112  Ind.  15,  13  N.  E.  115. 

The  legislature  did  not  define  with  precision  the  details 
of  the  regulations  which  a  town  may  adopt  for  the  preven- 
tion or  abatement  of  nuisances,  or  prescribe  the  precise  pen- 
alties which  it  may  impose  for  a  violation  of  such  provisions, 
but  it  did  delegate  and  confer  upon  town  boards  full  author- 
ity within  their  jurisdictions  to  declare  and  define  what  shall 
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constitute  a  nuisance,  and  power  to  prevent  and  abate  the 
same,  and  power  to  take  such  other  measures  as  may  be 
deemed  necessary  for  the  preservation  of  the  public  health. 
It  would  ***  be  manifestly  difficult,  if  not  impossible,  to  frame 
general  laws  dealing  in  detail  with  nuisances,  and  the  legis- 
lature has  wisely  committed  to  the  local  governments  author- 
ity to  enact,  and  the  responsibility  of  enforcing,  proper  sani- 
tary and  health  regulations.  If  there  be  any  fear  of  oppres- 
sion, that  fear  must  be  that  the  people  invested  with  the  right 
of  self-government  will  oppress  themselves,  as  the  power  is 
wholly  in  their  hands.  Courts  should  be  reluctant  to  dis- 
turb a  municipal  regulation,  enacted  in  pursuance  of  sach 
a  comprehensive  grant  of  power,  and  designed  to  promote 
the  public  health  and  comfort,  on  the  ground  of  unreason- 
ableness, but  such  regulation  should  be  upheld  as  valid  unless 
it  is  plain  that  it  has  no  real  relation  to  its  professed  object, 
or  is  a  palpable  invasion  of  private  rights  protected  by  con- 
stitutional guaranties.  In  discussing  this  question  Judge 
Dillon  says:  ''Much  must  necessarily  be  left  to  the  discretion 
of  the  municipal  authorities,  and  their  acts  will  not  be  judi- 
cially interfered  with  unless  they  are  manifestly  unreasonable 
and  oppressive,  or  unwarrantably  invade  private  rights,  or 
clearly  transcend  the  powers  granted  to  them":  1  Dillon  on 
Municipal  Corporations,  4th  ed,  sec.  379. 

In  the  case  of  Town  of  Darlington  v.  Ward  (1896),  48  S. 
C.  570,  26  S.  E.  906,  38  L.  B.  A.  326,  it  was  held  that  an  or- 
dinance making  it  unlawful  to  keep  any  hog  within  the  cor- 
porate limits  of  the  town  could  not  be  held  void  for  imrea- 
sonableness,  under  statutes  giving  power  to  define  nuisances 
and  regulating  and  controlling  the  keeping  of  animals  in  the 
town. 

The  court  of  criminal  appeals  of  Texas  upheld  an  ordinance 
which  prohibited  the  keeping  of  hogs  within  one  mile  of  the 
courthouse,  the  corporate  limits  of  the  town  extending  one 
and  one-half  miles  in  each  direction  from  the  courthouse :  !Ex 
parte  Glass  (1905)    (Tex.  Cr.),  90  S.  W.  1108. 

In  the  case  of  Smith  v.  Collier  (1903),  118  Ga.  306,  45  S. 
E.  417,  the  supreme  court  of  Georgia  held  that  an  ordinance 
236  which  declares  that  "no  hogs  shall  be  permitted  to  re- 
main within  the  corporate  limits  ....  between  the  first  day 
of  April  and  the  first  day  of  Ofttober,"  is  not,  upon  its  face, 
so  unreasonable  that  it  would  be  the  duly  of  the  courts  to  de- 
clare it  void. 
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The  supreme  court  of  North  Carolina  held  an  ordinance 
to  be  valid  which  prohibited  the  keeping  of  hog-pens  within 
one  hundred  yards  of  another's  residence:  State  v.  Hord 
(1898),  122  N.  C.  1092,  65  Am.  St.  Rep.  743,  29  S.  B.  952. 

The  supreme  court  of  Massachusetts  sustained  an  ordinance 
prohibiting  the  keeping  of  swine  within  particular  districts 
of  the  city,  and  declared  that,  in  the  absence  of  evidence  to  the 
contrary,  the  court  will  presume  that  such  ordinance  is  rea- 
sonable: Commonwealth  v.  Patch  (1867),  97  Mass.  221. 

The  supreme  court  of  Iowa  confirmed  a  conviction  under 
an  ordinance  of  the  city  of  Cedar  Bapids  for  maintaining 
a  pen  in  which  one  hog  was  kept,  in  violation  of  a  regula- 
tion of  the  board  of  health.  It  was  admitted  in  the  case  that 
the  pen  was  kept  clean,  and  was  not  a  nuisance  by  reason  of 
filth,  but  was  a  nuisance,  if  at  all,  because  of  the  regulation 
of  the  board  of  health.  The  court  said  in  concluding  the 
opinion:  "Before  an  ordinance  or  regulation  of  a  board  of 
health  can  be  said  to  be  unreasonable,  it  should  clearly  so  ap- 
pear. The  question  should  not  remain  doubtful,  and  the  ex- 
ercise of  the  discretion  necessarily  reposed  in  the  officers  and 
boards  of  cities  making  regulations  for  the  preservation  of  the 
health  of  the  inhabitants  cannot  be  declared  invalid  unless  it 
dearly  so  appears.  A  legal  restraint  may  be  imposed  on  the 
few  for  the  benefit  of  the  many.  We  conclude  that  the  regu- 
lation and  ordinance  cannot,  as  a  matter  of  law,  be  said  to  be 
unreasonable";  State  v.  Holcomb  (1885),  68  Iowa,  107,  56  Am. 
Bep.  853,  26  N.  W.  33,  As  illustrative  cases,  see,  also.  Hoops 
V.  Ipava  (1893),  55  IlL  App.  94;  Ex  parte  ^'^  Foote  (1901), 
70  Ark.  12,  91  Am.  St.  Rep.  63,  65  S.  W.  706 ;  City  of  St.  Louis 
V.  Stem  (1876),  3  Mo.  App.  48;  Conmionwealth  v.  Van  Sickle 
(1845),  Brightly  (Pa.),  69. 

The  strongest  cases  cited  by  appellant  in  support  of  his  con- 
tention are  Ex  parte  O'Leary  (1887),  65  Miss.  80,  7  Am.  St. 
Rep.  640,  3  South.  144,  State  v.  Speyer  (1895),  67  Vt.  502,  48 
Am.  St.  Rep.  832,  32  Atl.  476,  29  L.  R.  A.  573 ,  and  McKnight 
V.  City  of  Toronto  (1883),  3  Ont.  284.  We  need  not  attempt 
to  distinguish  these  cases,  or  to  reconcile  the  apparent  conflicts, 
as  we  are  satisfied  that  our  conclusion  is  in  accord  with  the 
authorities,  sound  legal  principles,  and  a  wholesome  adminis- 
tration of  the  law. 

The  ordinance  in  question  is  the  product  of  the  legitimate 
exercise  of  a  legislative  power  and  administrative  discretion 
k)dged  in  the  municipality  for  the  promotion  of  the  public 
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health  and  comfort,  and  we  are  not  warranted  in  saying,  as 
a  matter  of  law,  that  its  provisions  are  unreasonable  or  im- 
properly invade  private  rights.  The  court  did  not  err  in 
overruling  appellant's  demurrer  to  the  amended  complaint. 
The  judgment  is  affirmed. 


POWEB  OF  MUNIdPALITT  TO  DEOLABE  WHAT  18  ▲  NUI- 

8ANGE. 

L  Power  to  Declare  a  Nuisance^  872. 
n.  Wliat  may  Im  Declared  a  Knisaiice^  875. 
HL  What  may  not  Im  Declared  a  Nniaanoa^  VT6, 

IV.  GoncliiaivenesB  of  Dedaratioii,  378. 

L    Power  to  Declare  a  Nuisance. 

Aj  announced  in  the  principal  case,  the  rule  is  everTwhere  conceded 
that  a  municipal  corporation  haa  no  authority  to  declare  that  to  be  a 
nuisance  which  in  fact  is  not  such,  although  it  is  by  law  empowered 
to  declare  what  shall  be  a  nuisance.  The  authorities  on  this  subject 
are  numerous  and  uniform,  and  among  them  are  the  following:  Ward 
▼.  City  of  Little  Bock,  41  Ajrk.  526,  48  Am.  Bep.  46;  Town  of  Arka- 
delphia  ▼.  Clark,  52  Ark.  23,  20  Am.  St.  Bep.  154,  11  a  W.  957;  £x 
parte  Foote,  70  Ark.  12,  91  Am.  St.  Bep.  63,  65  a  W.  706;  City  of  Den- 
ver V.  Mullen,  7  Colo.  345,  3  Pac.  693;  City  of  Orlando  ▼.  Pragg,  31 
Fla.  Ill,  34  Am.  St.  Bep.  17,  12  South.  368,  19  L.  B.  A.  196;  Harmon 

V.  City  of  Chicago,  110  HI.  400,  51  Am.  Bep.  698;  Village  of  Des 
.  Plainea  v.  Poyer,  123  111.  348,  5  Am.  St.  Bep.  524,  14  N.  E.  677;  liaugel 

V.  City  of  Bushnell,  197  111.  20,  63  N.  E.  1086,  58  L.  B.  A.  266;  City 
of  Indianapolis  v.  Miller,  168  Ind.  285,  80  N.  E.  626,  8  L.  B.  A., 
N.  S.,  822;  Everett  v.  City  of  Council  Bluffs,  46  Iowa,  66;  Tissot  v. 
Great  Southern  Tel.  etc.  Co.,  39  La.  Ann.  996,  4  Am.  St.  Bep.  243,  3 
South.  261;  City  of  St.  Paul  v.  Gilfillan,  36  Minn.  298,  31  N.  W.  49; 
Wreford  v.  People,  14  Mich.  41;  Green  v.  Lake,  60  Miss.  451;  Ex  parte 
O'Leary,  65  Miss.  80,  7  Am.  St.  Bep.  640,  3  South.  144;  St.  Louis  v. 
Heitzeberg  Packing  etc.  Co.,  141  Mo.  375,  64  Am.  St.  Bep.  516,  42  S. 
W.  954,  39  L.  B.  A.  551;  City  of  St.  Louis  v.  Schunckelberg,  7  Mo. 
App.  536;  City  of  Kansas  v.  McAleer,  31  Mo.  App.  433;  State  v.  Jersty 
City,  29  N.  J.  L.  170;  Pye  v.  Peterson,  45  Tex.  312,  23  Am.  Bep.  608; 
Yates  V.  Milwaukee,  10  Wall.  497,  19  L.  ed.  984;  In  re  Sam  Kee,  12 
Saw.  379,  31  Fed.  680;  Hennessy  v.  City  of  St.  Paul,  37  Fed.  565.  If 
a  city  by  its  charter  is  given  the  extraordinary  power  to  define  and 
declare  what  is  a  nuisance,  such  power  will  not  justify  a.  wanton 
declaration  that  an  act  or  avocation  is  a  nuisance  which  unquestion- 
ably is  not:  City  of  Kansas  v.  McAleer,  31  Mo.  App.  433.  Power  con- 
ferred in  general  terms  on  a  municipal  corporation  to  declare  what  are 
and  to  abate  nuisances  cannot  be  taken  to  authorize  the  condemna- 
tion of  that  as  a  nuisance,  which  in  its  nature,  situation,  or  use  is  not 
such  in  fact:  City  of  Otlando  v.  Pragg,  31  Fla.  Ill,  34  Am.  St.  Bep. 
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17, 12  South.  368,  19  L.  R.  A.  196.  A  clause  in  a  charter  giving  a  city- 
power  to  declare  'what  shall  be  a  nuisance,  and  to  prevent  and  remove 
It,  does  not  mean  that  a  city  council  may  by  ordinance  declare  any 
particular  thing  a  nuisance  which  has  not  theretofore  been  pronounced 
to  be  such  by  law,  or  so  adjudged  by  judicial  determination:  City  of 
Denver  v.  Mullen,  7  Colo.  345,  3  Pac.  693.  And  a  city  council  has  no 
power  to  declare  a  thing  a  nuisance  which  is  not  such  at  common  law, 
nor  in  fact  has  not  been  declared  to  be  such  by  statute:  Everett  v. 
City  of  Council  Bluffs,  46  Iowa,  66.  Under  a  general  grant  of  power, 
a  city  is  not  authorized  to  declare  that  to  be  a  nuisance,  which  in  fact 
is  not  one,  and  thus  destroy  property  or  interfere  with  individual 
rights  under  tlie  pretense  of  preventing  or  removing  nuisances,  but 
the  city  has  the  power  to  prevent  and  remove  that  which  comes  with- 
in the  legal  notice  of  a  nuisance. 

In  Be  Sam  Kee,  12  Saw.  379,  31  Fed.  680,  it  was  decided  that  a  city 
ordinance  which  declares  it  a  nuisance  to  keep  a  laundry  within  the 
larger  part  of  the  limits  of  a  city,  without  regard  to  the  character  of 
the  structure,  or  the  appliances  used,  or  the  manner  in  which  the  oc- 
cupation is  carried  on,  is  unconstitutional  and  void.     In  this  case,  it 
was  said  that  "there  is  nothing  tending,  in  the  slightest  degree,  to 
show  that  this  laundry  is,  in  fact,  a  nuisance,  and  the  uncontradicted 
allegations  of  the  petition  are  that  it  is  not.     So  far  as  appears,  it 
is  only  made  a  nuisance  by  the  arbitrary  declaration  of  the  ordinance, 
and  it  is  beyond  the  power  of  the  common  council,  by  its  simple  fiat  to 
make  that  a  nuisance  which  is  not  so  in  fact:  Yates  v.  Milwaukee,  10 
Wall.  505,  19  L.  ed.  987.    To  make  an  occupation  indispensable  to  the 
health  and   comfort  of  civilized  man,  and  the  use  of  the  property 
necessary  to  carry  it  on,  a  nuisance,  by  a  mere  arbitrary  declaration 
in  a  city  ordinance,  and  suppress  it  as  such,  is  simply  to  confiscate  the 
property  and  deprive  its  owner  of  it  without  due  process  of  law.    It 
also  abridges  the  liberty  of  the  owner  to  select  his  own  occupation  and 
his  own  method  in  the  pursuit  of  happiness,  and  thereby  prevents  him 
from  enjoying  his  rights,  privileges,  and  immunities,  and  deprives  him 
of  the  equal  protection  of  the  laws  secured  to  every  person  by  the 
constitution  of  the  United  States":  In  re  Sam  Kee,  12  Saw.  379,  31  Fed. 
680.     Again,  in  Hennessy  v.  City  of  St.  Paul,  37  Fed.  565,  it  was  said: 
''It  was  urged  on  the  trial,  and  it  is  pressed  with  some  degree  of 
earnestness,  that  under  the  charter  and  ordinance  as  above  recited,  the 
exclusive  jurisdiction  was  conferred  upon  the  common  council  to  de- 
termine what  constitutes  a  nuisance.    I  do  not  think  so.     The  common 
council  undoubtedly  has  the  power  to  abate  nuisances,  and  a  dilap- 
idated and  vacant  building,  by  reason  of  fire,  and  its  temporary  occupa- 
tion by  disorderly  persons  and  trespassers,  and  its  use  as  a  receptacle 
of  filth,  may  become  a  common  nuisance  as  recognized  by  law.    But 
nnlesa  a  nuisance,  as  defined  by 'common  law  or  by  statute,  exists,  the 
act  of  the  common  council  cannot  make  it  one  by  a  mere  resolution. 
Such  a  doctrine  might  place  the  property  of  the  people,  no  matter  what 
in  fact  might  be  its  real  condition  and  character,  at  the  disposal  of  the 
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common  eonnefl,  without  eompensatioii.  A  nalBance  cannot  be  created 
by  mere  declaration  of  the  common  council,  unless  it  is  In  some  man- 
ner injurious  to  the  public'' 

In  Grossman  ▼.  Oakland,  SO  Or.  478,  60  Am.  St.  Bep.  832,  41  Pae.  5, 
36  L.  B.  A.  593,  the  general  rule  was  laid  down  that  a  municipal  cor- 
poration has  no  power  to  declare  a  particular  use  of  property  a  nui- 
sance, unless  such  use  comes  within  the  common  law  or  the  statutorr 
idea  of  a  nuisance,  though  its  charter  purports  to  coufer  upon  it  power 
to  prevent  and  restrain  nuisances,  and  to  declare  what  shall  constitut*) 
a  nuisance.  In  this  case  it  was  said  that  under  such  a  charter  "the 
city  is  clothed  with  authority  to  declare  by  general  ordinance  under 
what  circumstances  and  conditions  certain  specified  acts  or  thing^s 
injurious  to  the  health,  or  dangerous  to  the  public  are  to  constitute 
and  be  deemed  nuisances,  leaving  the  question  of  fact  open  for  judi- 
cial determination  as  to  whether  the  particular  act  or  thing  complained 
of  comes  within  the  prohibited  class,  but  it  cannot,  by  ordinance,  arbi- 
trarily declare  any  particular  thing  a  nuisance  which  has  not  hereto- 
fore been  so  declared  by  law  or  judicially  determined  to  be  sneh: 
Denver  ▼.  Mullen,  7  Colo.  345,  30  Pac.  693.  An  ordinance  of  the  city 
cannot  transform  into  a  nuisance  an  act  not  treated  as  such  by  stat- 
utory or  common  law,  nor  can  it  prohibit  the  free  use  of  property  by 
the  owner,  so  long  as  such  use  does  not  interfere  with  the  rights  of 
others":  Grossman  v.  Oakland,  30  Or.  478,  60  Am.  St.  Bep.  832,  41  Pae. 
5,  36  L.  B.  A.  593.  The  power  to  declare  what  are  nuisances,  and  pro- 
vide for  their  removal  does  not  include  an  act,  the  doing  of  which  may 
be  a  nuisance,  but  is  confined  to  stationary  nuisances,  such  as  can  be 
removed:  State  v.  Jersey  City,  29  N.  J.  L.  170.  Trades,  occupations,  or 
businesses  which,  in  their  nature,  are  not  nuisances,  but  which  may 
become  such  by  reason  of  their  locality,  surroundings  or  the  manner 
in  which  they  are  conducted,  cannot  be  arbitrarily  declared  to  be 
nuisances,  but  they  can  be  so  declared  only  when,  under  the  circum- 
stances, they  have  become  so  in  fact:  Langel  v.  City  of  Bushnell,  197 
HI.  20,  63  N.  E.  1086,  58  L.  B.  A.  266.  The  mere  fact  that  a  city 
ordinance  declares  a  particular  use  of  property  to  be  a  nuisance  does 
not  make  it  such  unless  it  be  a  nuisance  in  fact:  Tissot  ▼.  Great 
Southern  Tel.  etc.  Co.,  39  La.  Ann.  996,  4  Am.  St.  Bep.  248,  3  South. 
261.  And  a  common  council  of  a.  city  has  no  power  to  declare  any- 
thing a  nuisance  which  cannot  be  detrimental  to  the  health  of  the 
city,  or  dangerous  to  its  citizens,  or  a  public  inconvenience,  and  even 
not  then,  where  the  thing  complained  of  is  expressly  authorized  by  the 
supreme  legislative  power  of  the  state:  State  v.  Jersey  City,  29  N.  J. 
L.  170.  In  State  v.  Mott,  61  Md.  297,  48  Am.  Bep.  105,  it  was  said 
that  limekilns  ''not  being  nuisances  in  their  nature,  irrespective  of 
their  local  surroundings,  it  is  very  clear  that  there  has  been  no  au- 
thority (Conferred  upon  the  mayor  and  city  council  to  make  them  nui- 
sances, either  to  health,  comfort,  or  property,  by  simply  declaring 
them  so.  In  the  absence  of  express  authority,  the  principle  is  too  well 
settled  to  require  the  citation  of  authorities  for  its  support,  that  a 
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particular  nte  of  property  declared  a  nniaaBCe  by  an  ordinance  of  a 
mnnieipal  corporation  does  not  make  Bach  use  a  nnisanee,  anleas  it  be 
to  in  fact,  according  to  the  common  law  or  atatntory  definition  of 
noiaance.  The  ordinance  in  qneation,  howeyer,  does  not  in  terms  de- 
clare limekilna  to  be,  within  the  limits  of  the  city,  nuisances.  It 
limply  prohibits  their  operation  altogether,  but  npon  what  ground  does 
not  distinctly  appear.  But  the  provision  in  the  charter  only  confers 
aothority  to  prevent  and  remove  nuisances,  and  the  mere  possibility 
that  all  the  limekilns  within  the  limits  of  the  city  may,  in  the  future, 
heeome  nuisances,  does  not  justify  the  city  in  prohibiting  the  business 
entirely  in  anticipation.  Upon  any  such  principle  of  action  by  the 
city,  many  of  the  most  valuable  and  indispensable  trades  might  be 
stopped." 

Considerable  discretion  is  generally  vested  in  cities  to  declare  what 
constitutes  a  nuisance,  and  such  discretion  when  exercised  by  them 
will  not  be  judicially  interfered  with,  unless  the  corporation  has  been 
manifestly  unreasonable  and  oppressive,  or  has  invaded  private  rights 
illegally  and  transcended  the  power  granted:  State  v.  Heidenhain,  42 
La.  Ann.  483,  21  Am.  St  Bep.  388,  7  South.  621. 

n.    What  may  be  Declared  a  Nolsanoe. 

When  cities  are  authorized  by  general  statute  to  declare  what  con- 
stitutes a  nuisance  and  to  abate  it,  they  may  declare  anything  a  nui- 
tanee  which  is  in  fact  in  its  nature  such,  either  under  common-law  prin- 
ciples or  which  is  legally  made  a  nuisance  by  statute.  Thus  an  old, 
dilapidated  building,  situated  npon  the  principal  street  of  a  city,  unfit 
for  human  habitation,  or  other  lawful  use,  devoted  to  no  use  or  pur- 
pose, a  resort  for  tramps  and  disorderly  persons,  a  source  of  serious 
discomfort  and  annoyance  to  the  public  and  of  actual  danger  to  useful 
and  valuable  property  of  the  community  within  the  range  of  its  in- 
finence,  may  be  declared  by  ordinance  a  public  nuisance  and  abated 
as  such:  Nazworthy  v.  City  of  Sullivan,  55  111.  App.  48.  If  a  city 
under  its  charter  has  the  extraordinary  power  to  define  and  declare 
what  is  a  nuisance,  it  may  declare  that  the  running  of  a  rock-crushing 
machine  in  any  block  or  square  wherein  there  are  three  or  more 
residences  or  dwellings  occupied  is  a  nuisance,  and  may  prohibit  it: 
Kansas  City  v.  McAleer,  31  Mo.  App.  433.  By  virtue  of  such  power 
the  following  ordinance  is  valid:  ''AH  steam  gristmills,  sawmills,  or 
machinery  run  by  steam,  contained  and  operated  in  buildings  or 
structures  wholly  or  in  part  of  wood,  which  establishment,  by  reason 
of  the  defect  or  dilapidation  of  the  buildings,  the  defective  construc- 
tion of  the  machinery,  the  worn-out  condition  of  the  boiler,  or  other 
caose,  are  or  shall  hereafter  become  dangerous  to  the  persons  or  prop- 
erty in  the  vicinity,  are  hereby  declared  to  be  public  nuisances,  and 
liable  to  be  proceeded  against  as  such":  Green  v.  Lake.  60  Miss.  451. 
Under  such  a  charter  a  city  has  authority  to  declare  the  sale  of  intox- 
icating drinks  within  its  limits  a  nuisance:  Block  v.  Town  of  Jackson- 
ville, 36  111.  301.    An  exhibition  of  a  stallion  on  the  public  streets  of  a 
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city  or  village  may  be  declared  a  naisance  by  the  municipal  author- 
ities: State  T.  lams  (Neb.),  Ill  N.  W.  604;  or  the  keeping  of  a 
jackass  within  the  limits  of  a  municipal  corporation:  Ex  parte  Foote, 
70  Ark.  12,  91  Am.  St.  Bep.  63,  65  S.  W.  706.  A  merry-go -rouii<l  run 
by  a  steam  engine,  the  whistle  of  which  blew  every  few  minutes,  ac- 
companied by  a  band,  and  attended  by  a  large,  noisy,  and  boisteroas 
crowd  until  late  at  night,  disturbing  some  of  the  people  living  ne&rby, 
is  such  a  nuisance  as  a  town  council  has  power  to  declare  to  be  such, 
and  to  abate  it:  Town  of  Davis  v.  Davis,  40  W.  Ya.  464,  21  S.  E.  906. 

Under  a  city  charter  authorizing  the  common  council  to  enact  ordin- 
ances declaring  what  is  a  nuisance  and  to  abate  it,  a  city  was  held  to 
have  power  to  pass  an  ordinance  prohibiting  ^he  erection  of  billboards 
exceeding  seven  feet  in  height,  within  the  city,  without  the  couocil'm 
permission,  and  authorizing  the  abatement  of  any  board  erected  in  vio- 
lation of  the  ordinance  as  a  nuisance:  Whitmier-Filbrick  Go.  v.  City 
of  Buflfalo,  118  Fed.  773. 

A  city,  in  the  exercise  of  its  granted  legislative  discretion,  may  de- 
termine what  is  a  nuisance,  and  enact  necessary  ordinances  to  suppress 
it,  and  it  may  thus  declare  and  abate  as  a  nuisance  the  act  of  smok- 
ing by  passengers  while  in  street-cars,  as  a  part  of  the  police  poller 
vested  in  it:  State  v.  Heidenhain,  42  La.  Ann.  483,  21  Am.  St.  Rep. 
388,  7  South.  621.  A  city  charter  giving  the  power  to  declare,  pre- 
vent, and  abate  nuisances  on  private  property  gives  power  to  pass  an 
ordinance  forbidding  the  owner  of  premises  from  permitting  a  gro^vrth 
of  weeds  thereon:  City  of  St.  Louis  v.  Gait,  179  Mo.  8,  77  S.  W.  876, 
63  L.  B.  A.  778. 

As  a  city  has  power  to  declare  anything  a  nuisance  which  is  elearlv 
per  se  such,  it  has  authority,  of  course,  under  a  general  grant  of  power 
over  nuisances,  to  adopt  an  ordinance  declaring  a  slaughterhouse 
within  the  town  limits  to  be  a  nuisance  and  to  have  it  abated:  Harmi- 
son  ▼.  City  of  Lewistown,  153  HL  813,  46  Am.  St  Bep.  893,  38  NT.  £. 
628. 

in.    What  may  not  be  Declared  s  Nuisance. 

Under  the  rule  that  a  city  can  have  no  power  to  declare  a  certain 
thing  or  a  particular  use  of  property  a  nuisance,  regardless  of  the 
fact  of  whether  it  is  such  or  not,  it  may  be  well  to  call  attention  to 
some  of  the  things,  and  uses  of  property,  which  cannot  be  dedareU 
nuisances.  Thus,  neither  the  keeping  nor  the  raising  nor  owning  of  bees 
within  the  limits  of  a  city  is,  in  itself,  a  nuisance,  and  an  ordinance 
which  declares  it  to  be  so  without  regard  to  the  fact  of  whether  it  ia 
so  or  not  is  void:  Town  of  Arkadelphia  v.  Clark,  52  Ark.  23,  20  Am. 
St.  Bep.  154,  11  S.  W.  957;  and  public  picnics  and  dances  are  not  in 
their  nature  nuisances,  and  an  ordinance  declaring  them  to  be  such  ia 
void:  Village  of  Des  Plaines  ▼.  Poyer,  123  111.  348,  5  Am.  St.  Bep. 
624,  14  N.  E.  677. 

Trees  growing  in  a  street  or  highway  do  not  constitute  a  nuisance 
unless  they  obstruct  travel,  and  in  the  absence  of  such  obstruction  aa 
ordinance  declaring  them  to  be  a  nuisance  is  void:  Everett  y.  City  ot 
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Conneil  Blaffs,  46  Iowa,  66.  It  has  also  been  held,  though  we  doabt 
the  fonndneas  of  such  holding,  that  as  a  municipal  eorporation  cannot 
make  that  a  huiaanee  which  it  not  such  in  fact,  an  ordinance  declar- 
ing that  "all  hog-pens  or  lots  now  used  as  such  are  hereby  declared  a 
snisance  and  shall  be  abated '^  is  too  broad  and  sweeping  in  its  pro- 
Tisions,  and  is  void:  Ex  parte  O'Leary,  65  Miss.  80,  7  Am.  St.  Bep. 
640,  3  South.  144.  And  that  it  is  only  when  the  keeping  of  hogs  in  a 
eitj  is  really  a  nuisance  that  the  city  may  prevent  their  being  kept 
therein,  so  that  an  ordinance  providing  generally  that  hogs  may  not 
be  kept  in  the  city,  without  reference  to  whether  they  are  or  are  not  a 
nuisance,  'is  void:  Ck>mfort  ▼.  City  of  Kosciusko,  88  Miss.  611,  41 
South.  268.  Dense  smoke  alone  is  not  a  nuisance  under  the  common 
law,  and  when  not  declared  to  be  such  by  statute,  it  cannot  be  so 
declared  by  ordinance  until  shown  to  be  such  by  clear  and  convincing 
proof:  St.  Louis  v.  HeitsKoberg  Packing  etc.  Go.,.  141  Mo.  375,  64  Am. 
St  Bep.  516,  42  &  W.  954,  39  L.  B.  A.  557.  An  ordinance  declaring 
the  running  of  any  locomotive  or  train  of  cars  upon  any  track  in  the 
city  at  a  greater  rate  than  one  mile  in  six  minutes,  or  declaring  the 
ftopping  of  a  train  of  cars  upon  the  track  of  a  railroad  authorized  by 
law,  where  the  track  does  not  cross  a  street  or  public  square,  a  remov- 
able nuisance,  is  not  a  fair  or  legal  exercise  of  the  power  to  declare 
nuisances  and  provide  for  their  removal:  State  v.  Jersey  City,  29  N. 
J.  L.  170.  Statutory  authority  to  declare  what  are  and  to  obviate 
nuisances  does  not  empower  a  municipal  eorporation  to  declare  it  a 
nuisance  to  open  theater  entrances  and  exits  on  alleys:  City  of 
Indianapolis  v.  Miller,  168  Ind.  285,  80  N.  E.  626,  8  L.  B.  A.,  N.  8.. 
822.  Under  general  power  to  declare,  prevent  and  abate  nuisances, 
and  regulate  the  places  where  offensive  trades  are  carried  on,  a  city  is 
not  authorized  to  prohibit  the  operation  of  limekilns  within  its  limits, 
irrespective  of  their  location:  State  v.  Mott,  61  Md.  297,  48  Am.  Bep. 
105. 

A  municipal  corporation  cannot,  by  its  mere  declaration  that  a  cer- 
tain structure  is  a  nuisance,  subject  it  to  removal  by  any  person  sup- 
posed to  be  aggrieved,  or  even  by  the  city  itself:  Yates  v.  City  of  Mil- 
waukee, 10  Wall.  497,  19  L.  ed.  984«  Under  a  charter  conferring  upon 
the  common  council  of  a  city  the  power  to  abate  and  remove  nuisances 
and  to  define  and  declare  what  shall  be  deemed  to  be  such,  such 
council  cannot,  in  the  absence  of  any  general  law  of  the  city  or  state, 
by  a  mere  declaration  by  ordinance  that  a  structure  is  a  nuisance, 
make  it  such:  Chicago  etc.  B.  B.  Go.  v.  City  of  Joliet,  79  HI.  25;  Lake 
V.  City  of  Aberdeen,  57  Miss.  260.  Under  power  to  declare  what  shall 
constitute  a  nuisance,  a  city  council  has  no  authority  to  •  declare 
a  partially  burned  building  a  nuisance,  irrespective  of  its  actual  con- 
dition as  affecting  publie  or  private  safety,  and  health:  City  of  Evans- 
Tille  V.  Miller,  146  Ind.  613,  45  N.  E.  1054,  38  L.  B.  A.  161.  A  publie 
laundry  is  not  a  nuisance  per  se,  and  cannot  be  made  so  by  the  mere 
legislative  declaration  of  a  city  council.  Such  declaration  is  not  a 
proper  exercise  of  the  police  power,  but  is  unconstitutional  and  void: 


378  American  State  Reports,  Vol.  120.        [Indiana, 

In  re  Sam  Kee,  12  Saw.  379,  31  Fed.  680;  In  re  Hong  Wah,  82  Fed.  623. 
The  common  council  of  a  city  cannot,  by  ordinance,  declare  a  eharch 
which  is  being  erected  by  a  negro  congregation  a  nuisance,  on  the 
ground  that  worship  therein  will  be  noisy  and  disagreeable  to  neigh- 
boring residents.  Such  an  ordinance  is  arbitrary  and  unconstitutional: 
Boyd  v.  Board  of  Council  of  Frankfort,  117  Ky.  199,  111  Am.  St.  Bep. 
240,  77  S.  W.  669.  If  a  cemetery  has  never  been,  and  will  not  become, 
a  nuisance,  and  is  not  dangerous  to  life  or  detrimental  to  the  public 
health,  it  is  not  within  the  constitutional  powers  of  a  municipality  to 
declare  it  a  nuisance  for  the  purpose  of  suppressing  it,  and  prohibiting 
its  use:  County  of  Los  Angeles  ▼.  Hollywood  Cemetery  Assn.,  124  Cal. 
344,  71  Am.  St.  Bep.  75,  57  Pac.  153;  Town  of  Lake  View  ▼.  Letz,  44 
111.  81;  Hume  v.  Laurel  Hill  Cemetery,  142  Fed.  522.  A  city  ordinance 
declaring  a  certain  newspaper  to  be  a  public  nuisance,  and  prohibiting 
its  circulation  within  the  city  limits  is  unconstitutional  and  void:  "Ejl 
parte  Neill,  32  Tex.  Cr.  Bep.  275,  40  Am.  St.  Bep.  776,  22  S.  W.  923. 
Where  the  charter  of  a  town  confers  power  on  it  to  prevent  and  re- 
move nuisances,  without  any  provision  authorizing  it  to  define  and  de- 
clare what  is  a  nuisance,  the  town  has  only  power  to  remove  sum- 
marily conditions  which  were  nuisances  at  common  law,  and  as  wooden 
awnings  over  a  city  sidewalk  do  not  constitute  a  public  nuisance,  per 
se,  the  city  has  no  power  to  declare  them  a  nuisance,  and  require  the 
summary  abatement  thereof:  Brown  ▼•  Town  of  CarroUton,  122  Mo. 
App.  276,  99  S.  W.  87. 

IV.    Ck>ncla8iTeneB8  of  DedaratioiL 

In  Illinois  the  rule  is  firmly  established  that  city  and  village  authori- 
ties under  a  general  grant  of  power  to  declare  what  shall  constitute  a 
nuisance,  have  no  power  to  adopt  an  ordinance  declaring  a  thing  a  nui- 
sance which  is  in  fact  not  clearly  so,  but,  in  doubtful  cases,  where  a 
thing  may  not  be  a  nuisance,  depending  on  a  variety  of  circumstances 
requiring  the  judgment  and  discretion  of  such  authorities  in  the  exer- 
cise of  their  legislative  functions,  their  action  is  conclusive  of  ques- 
tion, and  binding  on  the  courts:  North  Chicago  etc.  By.  Co.  ▼•  Town 
of  Lake  View,  105  HI.  207,  44  Am.  Bep.  788;  Harmison  v.  Town  of 
Lewistown,  153  111.  313,  46  Am.  St.  Bep.  893,  38  N.  E.  628;  Langel  ▼. 
City  of  Bushnell,  96  HI.  App.  618;  affirmed  on  appeal  in  Langel  v.  City 
of  Bushnell,  197  HI.  20,  63  N.  £.  1086,  58  L.  B.  A.  266.  And  the  saine 
rule  prevails  in  Indiana:  Walker  v.  Jameson,  140  Ind.  591,  49  Am.  St. 
Bep.  222,  38  N.  E.  402,  39  N.  E.  869,  28  L.  B.  A.  679.  As  a  general 
rule,  however,  the  power  or  authority  of  a  municipality  to  declare  a 
certain  thing  a  nuisance  arbitrarily  cannot  be  so  absolute  as  to  be  be- 
yond the  cognizance  of  the  courts  to  determine  whether  it  has  been 
reasonably  exercised  in  a  given  case  or  not:  Biver  Bendering  Co.  ▼. 
Behr,  77  Mo.  91,  46  Am.  Bep.  6.  Whether  an  act  or  thing  not  clearly 
a  nuisance  constitutes  one  or  not  must  be  judicially  determined  in  each 
particular  case:  Town  of  Arkadelphia  v.  Clark,  52  Ark.  23,  20  Am.  Bep. 
154,  11  8.  W.  597;  Phillips  v.  City  of  Denver,  19  Colo.  179,  41  Am.  St. 
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Rep.  230,  34  Pae.  902;  St.  Louis  ▼.  Heitzeberg  Packing  etc.  Co.,  141 
Mo.  375,  64  Am.  St.  Bep.  516,  42  S.  W.  054,  39  L.  B.  A.  551;  Button  ▼. 
Oitj  of  Camden,  89  N.  J.  L.  122,  23  Am.  Bep.  203;  Griffin  ▼.  City  of 
OloyeraTille,  67  App.  Div.  403,  73  N.  Y.  Supp.  684.  If  an  alleged  nui- 
sance is  not  BO  at  common  law,  or  made  so  by  statute,  but  has  been 
declared  a  nuisance  by  ordinance  and  ordered  to  be  abated,  under 
power  to  declare  and  abate  nuisances  granted  to  a  city,  the  person 
Tiolating  the  ordinance  may  show  that  the  thing  declared  to  be  a 
noisance  is  not  so  in  fact,  and  the  action  of  the  city  in  such  case  is 
not  conclusive:  City  of  St.  Louis  T.  Schuuckelberg,  7  Mo.  App.  536. 


CfflCAGO,  INDIANAPOLIS  AND  LOUISVILLE  BAIL- 

WAY  COMPANY  v.  RAMSEY. 

[168  Ind.  390,  81  N.  E.  79.] 

ACTIONS — Separate  Causes — Jurisdiction. — ^If  two  steers  are 
killed,  one  instantly  and  the  other  mortally  wounded,  by  being  struck 
by  a  locomotive,  running  twenty -five  or  thirty  miles  per  hour,  at 
points  about  two  hundred  feet  apart,  there  is  but  one  cause  of  action, 
and  the  circuit  court  is  not  deprived  of  jurisdiction  on  the  question 
of  the  value  of  the  property  involved,     (p.  380.) 

BAIIaBOADS — ^Liability  for  Killing  Stock — ^Farm  Crossings. — A 
railroad  company  is  not  liable,  unless  negligent,  for  injury  to  or  the 
killing  of  animals  that  enter  upon  its  tracks  by  a  gate  of  a  private 
farm  crossing,     (pp.  381,  382.) 

BATLBOADS— LlablHty  for  KlUlng  Stock— Entries  npon  Bight 
of  Wajd — A  railroad  company  is  not  liable,  unless  negligent,  for  killing 
stock  which  first  entered  upon  its  unfenced  right  of  way,  but  after- 
ward crossed  the  land  of  others  and  again  entered  upon  such  right  of 
way  through  a  gate  at  a  private  farm  crossing,     (p.  382.) 

NEOUGEKCE — How  Determined. — ^If  a  statute  fails  to  define 
what  shall  constitute  negligence,  it  must  be  determined  by  the  rules 
of  the  common  law.     (p.  384.) 

TBLAIi — ^FlndlngB — Presumption. — ^If  a  finding  is  silent  upon  a 
material  fact,  it  will  be  presumed  not  to  exist,  as  against  the  party 
having  the  burden  of  proof,     (p.  384.) 

BAILBOADS — ^Duty  as  to  Stock  Wrongfully  on  Track. — A  rail- 
road company  owes  no  duty  to  be  on  the  lookout  for  cattle,  wrong- 
fully and  unexpectedly,  on  its  right  of  way.     (p.  384.) 

BAILBOABS— Llabllil7  for  Killing  Stock — ^Negligence  Wben 
i^estion  of  Fact. — ^If  an  engineer  in  charge  of  a  locomotive  actually 
saw  cattle  on  the  track,  and  could  have  stopped  the  train  with  reason- 
able effort  and  safety  and  thus  have  avoided  killing  them,  the  question 
whether  his  failure  to  do  so,  under  the  circumstances,  constituted  negli- 
gence, is  a  question  of  fact.     (p.  385.) 

J.  R.  East  and  R.  H.  East,  for  the  appellee. 

E.  C.  Field,  H.  B.  Kunie  and  J.  E.  Henley,  for  the  appel- 
lant. 
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^*  HADLET,  J.  Action  by  appellee  for  the  killing  of  two 
steers.  The  complaint  is  in  two  paragraphs,  the  first  stating 
the  cause  of  action  under  the  statute,  alleging  that  the  steers 
went  upon  the  railroad  track  at  a  point  where  the  same  might 
have  been,  but  was  not,  securely  fenced.  The  second  is  pred- 
icated upon  the  alleged  negligence  of  appellant's  servants 
in  the  management  and  operation  of  its  train.  A  demurrer  to 
each  paragraph  of  the  complaint  was  overruled,  the  case  was 
put  at  issue  by  general  denial,  there  was  a  special  finding  of 
facts,  conclusions  of  law  stated,  and  judgment  rendered 
thereon  in  favor  of  appellee  for  ninety  dollars. 

*®*  Appellant's  first  proposition  is  that  the  trial  court  did 
not  have  jurisdiction  over  the  subject  matter  of  the  action ; 
that  as  each  animal  was  of  the  value  of  forty-five  doUars,  and 
as  they  were  killed  at  different  times,  there  were  two  separate 
causes  of  action,  each  of  which  was  within  the  exclusive  juris- 
diction of  a  justice  of  the  peace;  citing  Bums'  Rev.  Stats. 
1901,  sec.  5513 ;  Rev.  Stats.  1881,  sec.  4026 ;  Louisville  etc.  E. 
Co.  V.  Quade  (1885),  101  Ind.  364;  and  other  cases.  The 
proposition  would  be  sound  if  its  premise  were  sound.  But 
the  finding  is  that  the  steers  were  killed,  one  instantly,  the 
other  mortally  wounded,  by  being  struck  by  a  locomotive, 
running  twenty-five  or  thirty  miles  an  hour,  at  points  about 
two  hundred  feet  apart.  These  findings  show  that  while  both 
animals  were  not  struck  at  precisely  the  same  moment,  the 
time  intervening  could  not  have  amounted  to  more  than  a  few 
seconds,  and,  for  the  purpose  of  this  action,  will  be  regarded 
as  the  same  time. 

The  facts  specially  found,  applicable  to  the  first  paragraph 
of  the  complaint,  may  be  summarized  as  follows:  Appellant 
was  the  owner  of  thirteen  steers,  kept  in  an  inclosed  pasture, 
surrounded  by  a  fence,  in  good  repair  and  sufficient  to  turn 
stock.  On  May  1,  1904,  they  escaped  from  said  pasture  with- 
out plaintiff's  fault  or  knowledge,  and  he  did  not  know  that 
they  had  escaped,  until  he  was  informed  on  the  morning  of 
May  2d  that  two  of  them  had  been  killed  by  defendant  com- 
pany. After  the  steers  left  defendant's  pasture  they  entered 
upon  defendant's  right  of  way  at  a  point  near  said  pasture 
where  the  defendant  had  failed  to  construct  and  maintain  a 
fence,  and  where  it  could  and  should  have  been  fenced. 
From  the  place  of  entry  the  cattle  passed  along  the  line  of  the 
railroad  to  Clear  creek,  where  they  passed  under  a  bridge  con- 
structed by  defendant  over  said,  creek,  from  the  east  to  the 
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west  side  of  the  railroad,  and  eontiniied  their  course  west  over 
the  lands  of  others,  until  they  arrived  at  and  entered  upon 
the  lands  of  one  Ketcham,  whose  land  lay  on  hoth  sides  of  the 
railroad.  ***  Gates  in  the  right  of  way  fence  had  been  there- 
tofore erected  and  a  private  farm  crossing  constructed  across 
the  right  of  way  and  track  of  the  railroad  for  the  use  and 
convenience  of  Ketcham,  and  upon  his  request.  When  the 
cattle  went  upon  the  land  of  Ketcham  the  west  gate  of  said 
farm  crossing  was  open,  and  they  passed  through  said  open 
gate  onto  the  defendant's  railroad,  and  then  and  there  the 
two  animals  were  killed,  by  being  struck  while  on  the  track, 
at  places  about  two  hundred  feet  apart,  by  a  locomotive  draw- 
ing a  train  and  running  upgrade  at  the  rate  of  twenty-five 
or  thirty  miles  an  hour.  The  animals  killed  were  worth 
ninety  dollars. 

In  1863  (Burns*  Rev.  Stats.  1901,  sec.  5312  et  seq.,  Rev. 
Stats.,  1881,  sec.  4025  et  seq.)  the  legislature  passed  an  act 
imposing  upon  railroad  companies  liability  for  stock  killed 
at  all  places  where  their  roads  were  not  securely  fenced,  mak- 
ing no  exceptions  or  provisions  for  private  farm  crossings. 
A  line  of  decisions  followed  the  passage  of  this  act,  constru- 
ing its  provisions. to  the  effect  that  if  a  railroad  company 
constructed ,  or  permitted  the  land  owner  to  construct,  a 
private  crossing  for  his  accommodation,  such  land  owner 
thereby  waived  the  benefit  of  the  statute  as  to  all  animals 
of  his  own  that  passed  to  the  railroad  through  such  private 
gate,  but  as  to  all  other  persons  the  obligation  of  the  company 
securely  to  fence  its  right  of  way  existed  at  private  cross- 
ings the  same  as  elsewhere,  and  the  company  was  liable  for 
injury  to  animals  of  others  entering  upon  the  railroad  at  such 
crossings:  Wabash  R.  Co.  v.  Williamson  (1885),  104  Ind. 
154,  3  N.  E.  814,  and  cases  cited.  This  remained  the  law 
until  1885,  when  an  act  was  passed  providing  that  persons 
owning  land  on  both  sides  of  the  railroad  should  have  the 
right  to  construct  and  maintain  private  wagon  ways  across 
the  railroad.  And  when  such  railroad  is  fenced  such  land 
owner  shall  erect  and  maintain  substantial  gates  in  the  lines 
of  such  fence,  and  keep  the  same  securely  locked.  It  is  fur- 
ther provided:  "If  animals  are  killed  or  *®'*  injured  on  the 
track  of  such  railroad  by  the  cars  or  locomotives  thereof,  the 
company  owning  or  operating  such  railroad  shall  not  be  liable 
to  pay  damages  therefor  if  such  animal  entered  upon  the 
tiack  of  such  railroad  through  such  gates^  unless  it  shall  be 
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proved  that  such  killing  or  injury  was  caused  by  the  negli- 
gence of  the  servants  of  the  company  owning  or  operating 
such  railroad":  Bums'  Rev.  Stats.  1901,  sees.  5321,  5322; 
Acts  1885,  p.  148,  sees.  2,  3. 

The  act  of  1885,  and  all  previous  legislation,  and  the  de- 
cisions of  the  court  construing  the  same,  were  reviewed  in 
the  case  of  Hunt  v.  Lake  Shore  etc.  E.  Co.  (1887),  112  Ind. 
69,  13  N.  E.  263,  and  the  conclusion  there  reached  that,  by 
the  latter  act,  the  manifest  intention  was  to  give  the  farmer, 
who  prior  thereto  had  no  such  power,  the  right  to  force  a 
wagon  way  across  a  railroad  that  traversed  his  land,  and 
to  relieve  railroad  companies  from  all  liability  for  injuring 
or  killing  animals  that  got  upon  the  track  by  passing  through 
one  of  such  gates.  In  other  words,  under  the  act  of  1885 
a  railroad  company  is  not  liable,  in  the  absence  of  negligence, 
for  the  injury  or  killing  of  animals  that  enter  upon  its  tracks 
by  a  gate  of  a  private  farm  crossing.  We  are  still  satisfied 
with  the  ruling,  and  this  decision  must  dispose  of  the  pres- 
ent ease  if  it  is  found  that  the  cattle  in  question  went  upon 
the  railroad  track  through  such  gate. 

It  will  be  recalled  that  the  cattle  broke  out  of  their  pasture, 
and  reached  the  railroad  at  a  place  where  it  might  have  been, 
but  was  not,  fenced.  The  plaintiff  himself  testified  that  the 
unfenced  road  the  cattle  entered  upon  was  a  stone-quarry 
switch  and  not  a  part  of  the  main  road.  The  special  find- 
ing further  states  that  the  cattle  went  along  the  road  till 
they  came  to  Clear  creek,  then  down  into  the  creek,  passing 
under  the  bridge  from  the  east  to  the  west  side  of  the  right 
of  way  of  the  main  track,  and  thence,  continuing  west  some 
distance,  over  the  lands  of  others,  reached  and  entered  upon 
the  lands  of  Ketcham,  and  thence  passed  to  the  railroad  track 
^'^  through  an  open  gate  to  a  private  crossing  constructed 
for  the  convenience  and  accommodation  of  Ketcham  and  upon 
his  request. 

Relying  oh  a  long  line  of  cases  which  hold  that  the  test 
of  liability  for  animals  killed  is  the  point  of  entry  upon  the 
railroad,  and  not  the  place  where  killed,  appellee  earnestly 
contends  that  the  special  findings  show  that  the  animals  sued 
for  entered  upon  the  railroad  at  a  place  where  the  company 
was  bound  to  fence,  and  not  through  the  gate  of  a  private 
crossing.  We  cannot  accept  this  view  as  a  correct  render- 
ing of  the  facts.  The  first  entry  upon  the  railway  ended 
when  the  cattle  passed  under  the  bridge  and  off  the  railroad 
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right  of  way  to  the  west.  They  traveled  over  the  lands  of 
others,  and  reached  and  entered  upon  the  farm  of  Ketcham, 
and  while  on  the  latter 's  farm  went  through  an  open  gate  of 
his  private  farm  crossing  onto  the  railroad,  and  were  then 
and  there  killed.  How  long  they  wandered,  or  how  far  from 
the  bridge  was  the  point  of  second  entry,  is  not  stated.  It 
is,  however,  very  clear  that  they  were  uninjured  when  they 
left  the  railroad  of  their  own  accord  at  the  bridge,  and  that 
they  would  not  have  been  injured  at  all  by  defendant's  cars 
if  they  had  not  re-entered  upon  the  railroad.  Having  aban- 
doned the  railroad  at  the  bridge,  we  are  unable  to  see  any 
causal  or  proper  connection  between  the  first  and  second  en- 
try. For  aught  that  appears,  the  second  entry  might  have 
been  miles  distant  from  the  first,  and  might  have  occurred 
hours  after  the  first,  and  we  feel  compelled  to  regard  them 
as  separate  and  distinct  entries.  The  cases  of  Jeifersonville 
etc  R.  Co.  V.  Lyon  (1880),  72  Ind.  107,  and  Louisville  etc. 
R.  Co.  V.  Etzler  (1892),  3  Ind.  App.  562,  30  N.  E.  32,  re- 
lied  upon  by  appellee  as  supporting  his  claim  that  the  two 
constitute  but  a  single  entry,  cannot  be  accepted  as  author- 
ities on  that  point.  In  each  of  these  cases  the  animals  in- 
jured passed  onto  the  railroad  at  a  place  where  the  com- 
pany was  bound  to  fence,  and  while  there  were  frightened 
*••  and  driven  by  a  train  along  the  track  to  a  part  of  the 
railroad  that  was  properly  inclosed,  and  there  killed.  It 
seems  clear  that  the  entry  that  resulted  in  the  killing  of  the 
animals  was  through  the  gate  of  a  private  farm  crossing, 
and  that  the  case  must  be  governed  by  the  rule  declared  in 
Hunt  V.  Lake  Shore  etc.  R.  Co.,  112  Ind.  69,  13  N.  E.  263, 
and  Pennsylvania  Co.  v.  Spaulding  (1887),  112  Ind.  47,  13 
N.  E.  268. 

With  respect  to  the  second  paragraph  of  complaint  that 
counts  on  negligence  of  appellant's  servants  in  managing  the 
train,  the  facts  disclosed  by  the  special  findings  are,  in  sub- 
stance, as  follows:  The  defendant's  track  is  practically  straight 
for  a  distance  of  eight  hundred  feet  south  of  the  point  where 
the  first  steer  was  struck,  from  which  point  the  engineer  in 
charge  of  the  train  might  have  seen  the  cattle  on  the  right 
of  way  if  he  had  looked.  Said  engineer  did  see  the  cattle 
when  four  hundred  feet  south  of  where  the  first  one  was 
struck,  and  blew  the  engine  whistle,  and  gave  the  usual  sig- 
nal for  animala  on  the  track,  but  failed  to  stop  or  check  the 
train,  until  both  animals  were  struck.     The  steers  escaped 
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from  their  pasture  and  were  killed  as  aforesaid  *^thont  any 
fault  on  the  part  of  the  plaintiff. 

In  section  5322,  supra,  exempting  railroad  Joirpanies  from 
liability,  where  stock  enters  at  a  private  cross*  *ii«^  ig 
this  exception,  "unless  it  shall  be  proven  that  .  .u 

or  injury  was  caused  by  the  negligence  of  the  vi  •  •  * 

the  company."     There  being  no  definition  of  whr  t  shall  con- 
stitute the  negligence  referred  to  by  the  statute.  ^ 
determined  by  the  rules  of  the  common  law. 

The  charge  in  the  complaint  is  that  the  errh  xoyess  Knew 
that  the  cattle  were  on  the  track,  and  would  be  injured  by 
the  onward  movement  of  the  train,  and,  with  thfe  knowledge, 
they  went  ahead,  instead  of  bringing  the  train  to  a  stop,  as 
they  might  have  done.  The  finding  is  that  the  engineer  might 
have  seen  the  cattle  on  the  right  of  way  for  A  distance  of 
eight  hundred  feet  if  he  had  looked,  ^^  and  did  see  them 
for  a  distance  of  four  hundred  feet,  and  blew  the  whistle, 
but  failed  to  stop  his  train  until  after  the  animals  were  killed. 

It  is  not  shown  that  the  cattle  were  on  the.  rack  when 
the  engineer  could  have  seen  them.  For  aught  that  is  found 
they  might  have  been  at  the  bottom  of  a  high  embankment, 
and  might  not  reasonably  have  been  expected  to  run  upon 
Ihe  track  in  front  of  the  train.  Besides,  there  is  no  finding 
that  the  engineer  did  not  try  to  stop  the  train,  or  that  he 
could  have  stopped  it  if  he  had  tried. 

It  rested  upon  the  plaintiff  to  prove  the  negligence.  It 
is  a  familiar  rule  of  practice  that,  if  a  finding  is  silent  upon 
a  material  fact,  as  to  that  fact  it  will  be  presumed  against 
the  party  having  the  burden  of  proof:  Dennis  v.  Louisville 
etc.  R.  Co.  (1888),  116  Ind.  42,  18  N..B.  179,  1  L.  R.  A.  448. 

The  railroad  company  owed  the  plaintiff  no  duty  to  be 
on  the  lookout  for  his  cattle.  They  were  wrongfully  and 
unexpectedly  on  the  right  of  way,  while  the  company  was 
running  its  train  at  a  speed  and  place  where  it  had  a  right 
to  run  it  unobstructed  by  the  presence  of  the  cattle.  If  the 
employe  in  charge  of  the  locomotive  actually  saw  the  steers 
on  the  track,  and  could  have  stopped  the  train  with  reason- 
able effort  and  safety,  and  avoided  the  injury,  whether  his 
failure  to  do  so,  under  the  circumstances,  constituted  negli- 
gence was  a  question  of  fact.  But  it  is  plain  that  we  can- 
not say,  as  a  matter  of  law,  that  his  failure  to  see,  or  heed 
\l  he  did  see,  the  cattle  on  the  right  of  way,  eight  hundred 
ieet  distant,  was  negligence.    Neither  can  we  say,  as  a  mat- 
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ter  of  law,  ^  hat  he  could  have  stopped'  the  train,  moving,  as 
it  was,  twenty-five  or  thirty  miles  an  hour,  within  a  space  of 
four  hundred  £^et,  and  avoided  the  injury:  Dennis  v.  Louis- 
viU^.etr».  ^  ^o.  (1881),  116  Ind.  42,  18  N.  E.  179,  1  L.  R.  A. 

.  V  <facts  found  it  does  not  appear  that  there  was 
any  auty  jf^ting  upon  the  engineer  to  bring  his  train  to  a 
«+^-        ^  •'  ^  conceding  to  him  the  presumption  of  due  care, 

be  held  that  the  second  paragraph  of  the  com- 
pioint.  »fa»f^t  made  out. 

For  erri^rgof  the  court  in  stating  its  conclusions  of  law 
on  the  s^  .  ial  findings  in  favor  of  the  plaintiff,  the  judg- 
ment is  revefsed,  with  instructions  to  the  Monroe  circuit  court 
to  state  the  cpnclusions  of  law  in  favor  of  the  defendant,  and 
render  judgipent  •  accordingly. 

Judgment  j  reversed. 


EmploySs  in^harge  of  a  Bailroad  Train  are  not  bound  to  be  on  a  con- 
stant lookopi.  for  animals  trespassing  on  the  track;  but  when  they 
actually  see  hn  animal  on  the  track,  or  likely  to  at  once  go  thereon, 
it  is  their  duty  to  use  every  precaution  to  avoid  injury  to  him:  Mem- 
phis etc.  R.  R.  Co.  V.  Kerr,  52  Ark.  162,  20  Am.  St.  Rep.  159,  and  note; 
Bogera  v.  Georgia  B.  B.  Co.,  100  Ga.  699,  62  Am.  St.  Rep.  351;  Robinson 
V.  Flint  etc.  R.  B.  Co.,  79  Mich.  323,  19  Am.  St.  Rep.  174;  Case  v. 
Central  B.  B.  Co.,  59  N.  J.  L.  471,  59  Am.  St.  Bep.  617. 


SCHMIDT  V.  CITT  OP  INDIANAPOLia 

[168  Ind.  631,  80  N.  E.  632.] 

MUKIOIFAIa  OOBPOBAl^ONS — Ordinances— Motivee  in  En- 
acting.— If  a  city  is  empowered  to  enact  an  ordinance  ''to  tax,  license 
and  regulate  distilleries  and  breweries,  and  the  depots  or  agencies 
established  in  said  city  of  all  breweries  and  distilleries,"  the  motives 
and  purposes  inducing  the  passage  of  a  penal  ordinance  licensing  and 
regulating  such  breweries,  distilleries  and  depots  are  irrelevant,  and 
courts  will  not  inquire  into  them.     (p.  389.) 

MUKIOIPAIa  OOEPOBATIONS — ^Psnal  Ordinances  —  Unfair 
XSnforcement — ^Pleading. — ^Unless  facts  are  pleaded  showing  a  fixed  and 
continuous  policy  of  unjust  discrimination  on  the  part  of  a  municipal- 
ity in  the  enforcement  of  a  penal  ordinance,  its  validity  cannot  be  in- 
quired into.     (p.  389.) 

MUKIOIPAIa  OOEPOBATIONS — Ordinances— License  Tax  or 
Tax  for  Beyenne. — An  ordinance  relating  to  health,  welfare,  morality 
and  security,  and  imposing  the  payment  of  a  fee  for  the  purpose  of 
carrying  out  such  regulation,  imposes  a  license  proper  by  virtue  of  the 
police  power,  but  when  the  fee  is  imposed  solely  for  revenue  purposes, 
it  is  a  tax.     (p.  390.) 

MUKIOIPAIa  COBPOBATIOKS— Ordinance's  Validity— Pre- 
sunirtion. — ^If  a  municipal  ordinance  is  adopted  which  would  be  lawful 
Am.  St.  Rep..  Vol.  120 — 26 
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if  intended  for  one  porpoee,  and  nnlawfnl  if  for  another,  tlie  preeomp- 
tion  is  that  the  purpose  was  lawful,     (p.  390.) 

MimiCIPAIa  OOBPOBATIOire  — Ordinances— Ideenae  on 
Uqnor  TrailLc. — Generally,  license  fees  imposed  upon  useful  occupa- 
tions are  in  fact  taxes  exacted  under  the  revenue  power,  while  licenses 
imposed  upon  the  liquor  trafBc  and  such  other  occupations  as  call  for 
reflation  by  the  state  are  none  the  less  licenses  proper  because  thej 
yield  a  revenue  in  excess  of  that  required  for  the  purpose  of  reeula- 
tion.     (p.  390.)  ^ 

INTOXIOATINO  LIQUOBS— Power  of  MonlclpaUtieB  to  Oon- 
trol  Traffic  in. — The  business  of  handling  and  selling  intoxicating 
liquor  may  be  licensed,  regulated,  restrained,  or  prohibited  by  the  legis- 
lature, without  limit,  in  the  exercise  of  the  police  power,  and  this 
power  may  be  expressly  delegated  to  municipalities,     (p.  391.) 

INTOXIOATINa  LIQUOBS — ^Itaterstata  Oommerce.— Intoxicat- 
ing liquors  when  transported  as  articles  of  interstate  commerce  and 
delivered  to  the  consignee  are  subject  to  the  police  regulations  of  the 
several  states,  and  of  the  cities  therein  under  power  delegated  by  the 
state,     (p.  392.) 

INTOXIOATINO   LIQXJOB— Power   to   License    Traffic. — ^The 

I>olice  power  may  be  rightfully  exercised  in  the  levy  of  such  a  license 
tax  as  will  limit  and  discourage  the  business  of  handling  and  selling 
intoxicating  liquors,  and  this  power  necessarily  implies  the  right  to 
fix  the  amount  of  the  license  fee.     (pp.  392,  393.) 

INTOXIOATINO  LIQUOBS— Amount  of  License  FeOd — ^The 
power  to  license  and  to  fix  the  fee  to  be  charged  for  carrying  on  the 
buRiness  of  dealing  in  intoxicating  liquors  being  lodged  in  a  munici- 
pality, the  amount  to  be  exacted  will  be  disturbed  only  in  case  of  a 
manifest  abuse  of  power,     (p.  393.) 

INTOXIOATINO    LIQUOBS  —  Ordinances  —  Discrimination^- 

A  municipal  ordinance  imposing  a  license  fee  upon  all  breweries, 
distilleries,  and  depots  thereof,  established  within  the  city,  is  not  un- 
justly discriminating,  though  it  defines  the  places  which  shall  be  con- 
sidered as  depots,  so  as  to  include  a  brewery  outside  the  city  shipping 
beer  to  a  resident  agent  to  be  sold  in  such  city.     (p.  394.)* 

CONSTITUTIONAL  LAW.— Municipal  Legislation  is  to  be  con- 
strued and  interpreted  by  the  same  rules  as  statutes,  and  its  constita- 
tionality  and  validity  upheld  whenever  possible,     (p.  394.) 

F.  E.  Matson  and  J.  F.  Cowem,  for  the  appellee. 

Harvey,  Pickens,  Cox  &  Kahn,  for  the  appellant. 

««»  MONTGOMERY,  C.  J.  In  the  police  court  of  the  city 
of  Indianapolis  appellant  was  convicted  of  violating  an  ordi- 
nance which  prohibits  the  conduct  or  maintenance  within  the 
city  of  a  brewery,  or  a  depot  or  agency  of  a  brewery,  with- 
out a  license.  He  appealed  from  this  judgment  to  the  su- 
perior court  of  Marion  county,  wherein  he  refiled  his  •^  an- 
swer in  two  paragraphs.  The  iirst  paragraph  was  a  general 
denial,  and  the  second  pleaded  certain  facts  affirmatively. 
The  court  sustained  appellee's  demurrer,  for  want  of  facts, 
to  the  second  paragraph  of  answer,  to  which  decision  appel- 
lant duly  excepted,  and  thereupon  withdrew  the  general  de- 
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nial,  and  announced  an  election  to  stand  upon  the  sufficiency 
of  the  second  paragraph,  declined  to  amend  or  to  plead  fur- 
ther, and  the  court  adjudged  appellant  guilty  as  charged, 
and  assessed  a  fine  of  five  dollars  and  costs. 

The  only  error  assigned  is  the  sustaining  of  appellee's  de- 
murrer to  the  second  paragraph  of  answer. 

The  ordinance  in  question  provides  (1)  that  it  shall  be 
unlawful  for  any  person,  firm,  association,  company  or  cor- 
poration to  establish,  conduct  or  maintain  in  the  city  of  In- 
dianapolis any  brewery,  distillery  or  depot  or  agency  of  any 
brewery  or  distillery,  without  complying  with  the  provisions 
of  the  ordinance;  (2)  that  an  annual  license  fee  of  one  thou- 
sand dollars  shall  be  charged  and  paid  for  each  brewery,  dis- 
tillery, depot  or  agency  so  established,  conducted  or  main- 
tained, and  on  the  payment  of  such  a  fee  a  license  shall  be 
issued  for  one  year,  designating  the  place  where  such  brew- 
ery, distillery,  depot  or  agency  is  to  be  established,  conducted 
or  maintained;  (3)  that  "any  structure  or  inclosure  within 
said  city  used  by  any  person,  firm  or  corporation 'for  the 
receipt  anji  storage  of  liquors  brewed  by  any  brewery  with- 
out said  city  and  shipped  to  said  city  for  sale  or  distribu- 
tion to  wholesale  or  retail  dealers  in  such  liquors  shall  be 
considered  a  depot  of  a  brewery  under  the  provisions  of  this 
ordinance,  whether  such  deposit  or  storage  be  made  by  the 
owner  of  said  brewery,  or  the  agent  of  such  owner,  or  by  a 
purchaser  from  said  brewery  handling  said  liquors  on  his 
own  account";  (4)  that  a  register  of  the  name  of  the  receiver, 
date  of  issuance  and  expiration  of  such  licenses,  and  location 
of  such  distillery,  brewery,  depot  or  agency  shall  be  kept; 
(5)  that  during  business  hours,  all  such  places  shall  be  open 
to  inspection  by  the  police  officials,  ^^  board  of  health,  and 
ifliief  of  the  fire  force  of  the  city;  (6)  that  no  liquors  shall 
be  distilled,  brewed  or  kept  containing  poisonous  or  injuri- 
ous drugs,  or  other  deleterious  substances,  and  all  liquors 
kept  at  such  places  shall  be  subject  to  examination  and  tests 
us  to  their  purity  by  inspectors  of  the  board  of  health;  (7) 
that  all  such  places  and  premises  shall  be  kept  clean  and 
free  from  any  unwholesome  material  or  by-product  giving  off 
noxious  or  offensive  odors,  and  requiring  immediate  removal 
of  any  accumulation  of  such  material  on  notice  from  the 
health  officers;  (8)  that  such  liquors  shall  be  guarded  from 
contact  with  fire,  and  making  it  the  duty  of  the  fire  chief 
to  see  that  the  storage  of  such  liquors  is  not  subject  to  danger 
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from  fire;  (9)  that  it  Bhall  be  nnlawfnl  to  allow  minora  to 
congregate  on  the  premises  of  any  such  brewery,  distillery, 
depot  or  agency;  (10)  that  it  shall  be  unlawful  to  sell  in 
less  quantity  than  a  quart  ^or  to  give  away  any  liquors  to 
be  drank  upon  any  such  premises;  (11)  that  a  penalty  not 
exceeding  one  hundred  dollars  per  day  for  a  violation  of  any 
provision  of  the  ordinance  may  be  assessed;  (12)  that  all 
conflicting  ordinances  be  repealed;  (13)  that  the  ordinance 
take  effect  from  and  after  its  passage  and  publication. 

The  second  paragraph  of  answer  set  out  verbatim  the 
ordinance  upon  which  the  prosecution  was  founded,  exhibited 
the  manner  in  which  it  was  amended  at  the  time  of  its  adop- 
tion, alleged  that  the  Pabst  Brewing  Company  is  a  corpora- 
tion organized  under  the  laws  of  Wisconsin  and  engaged  in 
the  manufacture  of  beer  at  Milwaukee,  and  for  more  than 
ten  years  has  been  engaged  in  selling  the  same  in  Indiana 
and  other  states,  described  the  manner  in  which  it  is  inclosed 
in  casks,  barrels  and  bottles,  transported  and  stored;  that  it 
is  pure,'  prepared  for  shipment  under  the  supervision  of  com- 
petent scientists,  sold  at  wholesale  only  in  original  packages 
to  dealers  and  consumers,  and  that  none  is  sold  on  Sunday 
or  sold  or  given  away  to  minors  or  to  persons  in  the  habit 
of  becoming  intoxicated  or  to  be  ®®*  drank  upon  the  prem- 
ises where  sold;  that  the  premises  are  kept  clean  and  free 
from  unwholesome  substances  and  noxious  odors,  and  minors 
are  not  allowed  to  congregate  in  the  vicinity  thereof;  that 
there  is  no  more  danger  of  fire  or  explosion  from  the  stor- 
age of  such  beer  than  from  the  storage  of  other  merchandise ; 
that  appellant  is  the  special  agent  of  the  Pabst  Brewing 
Company  and  charged  with -the  duty  of  receiving,  storing 
and  caring  for  shipments  of  beer  at  Indianapolis,  and  selling 
the  same  in  said  city  and  surrounding  territory;  that  the 
ordinance  discriminates  in  favor  of  persons  who  may  handle 
and  deal  in  beer  brewed  in  the  city  of  Indianapolis,  and  also 
in  favor  of  distilleries  and  against  breweries;  that  it  grants 
to  citizens  of  Indianapolis  privileges  and  immunities  which, 
upon  the  same  terras,  are  withheld  from  citizens  outside  of 
said  city,  in  violation  of  section  23,  article  1  of  the  constitu- 
tion of  Indiana ;  that  it  denies  to  citizens  of  other  states  privi- 
leges and  immunities  granted  to  citizens  of  Indiana;  that  it 
levies  a  tax  upon  commerce  between  the  states  in  violation  of 
section  8,  article  1,  of  the  constitution  of  the  United  States; 
that  the  license  fee  charged  is  excessive;  that  three  other  brew- 
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ing  companies  are  located  withiii  the  city  of  Indianapolis, 
and  engaged  in  the  manufacture  and  sale  of  beer  in  com- 
petition with  the  Pabst  Brewing  Company;  that  other  per- 
sons within  the  city  are  engaged  in  buying  beer  from  brew- 
eries and  selling  the  same  in  like  manner  as  appellant,  from 
whom  no  license  is  required;  that  the  object  of  the  ordi- 
nance is  not  police  regulation,  but  to  oppress  and  discrim- 
inate against  the  business  of  breweries  located  outside  of  the 
city,  and  the  same  is  so  enforced  as  to  favor  the  business  of 
breweries  located  within  the  city  of  Indianapolis. 

The  charter  of  the  city  of  liidianapolis  empowers  its  com- 
mon council  to  enact  an  ordinance  *'to  tax,  license  and  regu- 
late distilleries  and  breweries,  and  the  depots  or  agencies  es- 
tablished in  said  city  of  all  breweries  and  distilleries":  Burns' 
Rev.  Stats.  1901,  sec.  3794;  Acts  1891,  «»«  p.  137,  sec.  23. 
The  ordinance  was  enacted  in  pursuance  of  this  statute,  and 
its  subject  matter  was  plainly  within  the  authority  expressly 
granted.  Under  such  circumstances  the  motives  and  purposes 
inducing  the  passage  of  the  ordinance  are  irrelevant,  and 
courts  will  not  inquire  into  or  consider  a  charge  of  an  im- 
proper or  sinister  purpose  on  the  part  of  members  of  the 
common  council  in  the  adoption  of  such  ordinance.  The 
allegations  of  the  answer  concerning  the  purpose  of  the  coun- 
cil in  the  passage  of  the  ordinance  must  be  disregarded: 
Downey  v.  State  (1903),  160  Ind.  578,  67  N.  E.  450;  Clover- 
dale  V.  Edwards  (1900),  155  Ind.  374,  58  N.  E.  495;  Lilly 
V.  City  of  Indianapolis  (1898),  149  Ind.  648,  49  N.  E.  887; 
Buell  V.  Ball  (1866),  20  Iowa,  282;  Freeport^v.  Marks  (1868), 
59  Pa.  253 ;  26  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  569. 

The  charge  that  the  ordinance  at  a  given  time  was  unfairly 
enforced  is  too  general  to  present  any  question.  No  facts 
were  alleged  upon  which  to  rest  the  conclusion  of  the  pleader 
that  the  ordinance  is  so  enforced  as  to  favor  the  business  of 
breweries  located  within  the  city.  Without  intimating  that 
the  validity  of  a  penal  ordinance  may  be  assailed  on  the 
groxmd  of  partiality  in  its  enforcement,  we  hold  that  in  the 
absence  of  facts  pleaded  showing  a  fixed  and  continuous  pol- 
icy of  unjust  discrimination  on  the  part  of  the  municipality 
we  will  not  enter  upon  a  consideration  of  the  question  sug- 
gested. The  general  purpose  of  the  ordinance  is  manifest 
from  its  terms  and  from  the  charter  provisions  quoted,  and 
the  question  for  determination  is  whether  this  enactment  for 
the  achievement  of  that  purpose  violates  the  fundamental  law. 


890  Ahebican  Statb  Reports,  Vol.  120.        [Indiana, 

Appellant's  counsel  contend  that  this  is  a  taxing  ordi- 
nance, and  that  the  police  regulations  were  embodied  as  a 
mere  cloak  to  conceal  its  true  character  and  object 

We  are  required  at  the  threshold  to  decide  whether  the 
sum  exacted  by  this  ordinance  is  a  license  fee  imposed  ®"^  un- 
der the  police  power,  or  a  tax  for  revenue.  Ordinances  en- 
acted in  relation  to  the  comfort,  health,  convenience,  good 
order,  morality,  security  and  general  welfare  of  the  inhab- 
itants are  comprehensively  known  as  police  regulations. 
Where  a  fee  is  imposed  for  the  purpose  of  such  regulation 
and  the  ordinance  requires  compliance  with  prescribed  con- 
ditions in  addition  to  the  payment  of  the  fee,  such  sum  is 
a  license  proper,  imposed  by  virtue  of  the  police  power;  but 
where  the  fee  is  imposed  solely  for  revenue  purposes,  and 
payment  thereof  gives  the  right  to  carry  on  the  business  with- 
out the  performance  of  any  further  conditions,  it  is  a  tax: 
21  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  774,  and  cases  cited. 
Where  a  municipal  regulation  is  adopted,  which  would  be 
lawful  if  intended  for  one  purpose,  and  unlawful  if  for  an- 
other, the  presumption  is  that  the  purpose  was  lawful,  un- 
less the  contrary  clearly  appears:  Johnson  v.  Philadelphia 
(1869),  60  Pa.  445;  Lansdowne  Borough  v.  Springfield  Water 
Co.  (1901),  16  Pa.  Super.  Ct.  490;  Eobson  v.  Doyle  (1901), 
191  111.  566,  61  N.  E.  435;  Harmon  v.  City  of  Chicago  (1892), 
140  111.  398,  29  N.  E.  732;  Ivey  v.  State  (1900),  112  Ga. 
175,  37  S.  E.  398;  State  v.  CapdevieUe  (1901),  104  La.  561, 
29  South.  215. 

In  general  it  Aiay  be  said  that  license  fees  imposed  upon 
useful  occupations,  not  hurtful  or  pernicious  to  society,  and 
not  calling  for  regulation  by  the  sovereign  power,  are  in  fact 
taxes,  exacted  under  the  revenue  power;  while  licenses  im- 
posed on  the  liquor  tra£Sc  and  such  other  occupations  as  call 
for  regulation  by  the  state  are  none  the  less  licenses  proper 
because  they  yield  a  revenue  in  excess  of  that  required  for 
the  purpose  of  regulation.  This  distinction  makes  much  of 
the  argument  of  appellant's  counsel  inapplicable,  and  the 
propositions  upon  which  they  insist  untenable.  Presuming, 
as  we  must,  that  the  common  council  in  the  enactment  of  this 
ordinance  acted  within  its  authority  and  in  good  faith,  we 
are  unable  to  say,  ^^  upon  the  facts  well  pleaded  in  the  an- 
swer and  admitted  to  be  true  by  the  demurrer,  that  the  or- 
dinance is  a  revenue  measure  in  the  guise  of  a  police  regula- 
tion. 
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It  is  argued  that  the  regulating  provisions  of  the  ordi- 
nance are  all  covered  by  statutes  and  are  accordingly  void; 
but  with  this  contention  we  cannot  agree.  The  maintenance 
of  offensive  things  in  or  near  a  public  place,  to  the  annoy- 
ance of  the  inhabitants,  constituted  a  nuisance  at  common 
law,  and  the  substance  of  the  common-law  definition  of  a 
nuisance  has  been  embodied  in  the  statute  law  of  this  state; 
and  yet  the  common  council  of  appellee  has  power  to  declare 
what  shall  constitute  a  nuisance,  and  to  prevent,  abate  and 
remove  the  same.  The  specific  duties  imposed  by  this  ordi- 
nance upon  the  police,  health  officers  and  fire  chief,  and  the 
prohibition  against  allowing  minors  to  congregate  upon  or 
about  the  premises,  are  not  found  in  the  statutes.  The  evils 
which  attend  and  inhere  in  the  business  of  handling  and 
selling  intoxicating  liquors  are  universally  recognized,  and 
the  danger  therefrom  to  the  peace  and  good  order  of  the  com- 
munity everywhere  necessitates  the  exercise  of  the  police 
power.  The  theory  of  the  legislation  upon  this  subject  is, 
that  the  business  is  one  which  requires  restraint  because  it 
is  harmful  to  society,  and  the  license  fee  is  exacted  for  the 
purpose  of  restraining  the  business.  This  necessity  for  regu- 
lation and  restriction  in  the  interests  of  peace  and  good  order 
and  for  the  promotion  of  public  morals,  as  already  said,  dis- 
tinguishes the  liquor  business  from  useful  and  harmless  occu- 
pations. It  is  well  settled  that  the  legislative  power  to  deal 
with  this  subject,  whether  it  be  to  license,  regulate,  restrain 
or  prohibit  the  sale  of  such  liquors  is  unlimited.  All  such  re- 
strictive measures,  taken  either  by  the  state  or  by  virtue  of 
authority  delegated  to  municipalities,  are  upheld  as  a  proper 
exercise  of  the  police  power:  17  Am.  &  Eng.  Ency,  of  Law, 
2d  ed.,  223,  and  cases  cited,  note  2. 

•■•  In  the  case  of  City  of  Indianapolis  v.  Bieler  (1894), 
138  Ind.  30,  36  N.  E.  857,  this  court  held  a  license  ordinance 
very  similar  to  the  one  in  suit,  but  without  any  of  the  regu- 
lating provisions  of  the  present  act,  not  to  be  an  attempted 
exercise  of  the  taxing  power,  but  a  valid  exercise  of  the  police 
power  expressly  granted  to  the  city  by  the  legislature:  See. 
also,  Jordan  v.  City  of  Evansville  (1904),  163  Ind.  512,  72 
N.  E.  544,  67  L.  R.  A.  613;  Boomershine  v.  Uline  (1902),  159 
Ind.  500,  65  N.  E.  513;  State  v.  Gerhardt  (1896),  145  Ind. 
439,  44  N.  E.  469,  33  L.  R.  A.  313 ;  Emerich  v.  City  of  Indian- 
apolis  (1889),  118  Ind.  279,  20  N.  E.  795;  Gambill  v.  Endrich 
Bros.  (1904),  143  Ala.  506,  39  South.  297. 
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In  the  case  of  Pabst  Brewing  Co.  v.  City  of  Terre  Hante 
(1899),  98  Fed.  330,  the  United  States  circuit  court  for  the 
district  of  Indiana  held  an  ordinance  similar  to  the  one  in- 
volved in  the  case  of  City  of  Indianapolis  v.  Bieler  (1894), 
138  Ind.  30,  36  N.  E.  857,  to  have  been  enacted  under  the 
taxing  power,  and  not  under  the  police  power  of  the  state. 
The  provisions  in  the  present  ordinance  for  the  control,  regu- 
lation, and  supervision  of  such  breweries,  distilleries,  deiK>ts, 
and  agencies  are  sufficient  to  distinguish  this  from  the  case 
of  Pabst  Brewing  Co.  v.  City  of  Terre  Haute  (1899),  89  Fed. 
330,  and  to  make  that  case  an  authority  for  our  conclusion, 
that  the  ordinance  under  consideration  was  passed  in  the 
proper  exercise  of  the  police  power  of  the  city. 

The  conclusion  already  announced — that  this  is  to  be  classed 
as  a  police  regulation  and  not  a  revenue  measure — disposes 
of  the  contention  that  it  is  an  unlawful  interference  with 
interstate  commerce,  in  violation  of  the  constitution  of  the 
United  States.  By  an  act,  approved  August  8,  1890,  Congress 
expressly  subjected  intoxicating  liquors,  when  transported  as 
articles  of  interstate  commerce  and  delivered  to  the  consignee, 
to  the  police  regulations  of  the  several  states  and  territories: 
26  U.  S.  Stats.,  p.  313,  c.  728 ;  City  of  Indianapolis  v.  Bieler 
(1894),  138  Ind.  30,  36  N.  E.  857;  Pabst  Brewing  Co.  v.  City 
of  Terre  Haute  (1899),  89  Fed.  330;  «^«  Pabst  Brewing  Co. 
V.  Crenshaw  (1905),  198  U.  S.  17,  25  Sup.  Ct.  Rep.  552,  49 
L.  ed.  925;  Foppiano  v.  Speed  (1905),  199  U.  S.  501,  26  Sup. 
Ct.  Rep.  138,  50  L.  ed.  288;  In  re  Rahrer  (1891),  140  U.  S. 
545,  11  Sup.  Ct.  Rep.  865,  35  L.  ed.  572. 

It  is  insisted  that  as  a  license  fee  the  charge  of  one  thousand 
dollars  is  excessive.  It  is  true  that  as  a  general  principle  the 
amount  which  may  be  exacted  for  a  license  proper  under  the 
police  power  must  be  limited  and  reasonably  measured  by 
the  cost  of  the  issuance  of  the  license  and  of  the  regulation 
and  inspection  for  which  provision  is  made,  while  a  wider 
latitude  is  allowed  in  imposing  a  special  tax  upon  a  particular 
occupation  or  business  as  a  source  of  revenue.  The  general 
doctrine  properly  applies  only  to  useful  occupations  which, 
being  not  detrimental  to  the  public,  cannot  be  unduly  re- 
stricted or  substantially  prohibited  under  the  guise  of  a  police 
regulation.  The  courts  now  quite  generally  recognize  that  as 
to  those  lines  of  business  which  are  hurtful  to-  public  morals, 
productive  of  disorder,  or  injurious  to  the  public,  but  never- 
theless tolerated,  the  police  power  may  be  rightfully  exercised 
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'  in  the  levy  of  such  a  license  tax  as  will  limit  and  discourage 
the  business:  Qray  on  Limitations  of  Taxing  Power,  sec. 
1452 ;  Tiedeman  on  Limitations  of  Police  Power,  pp.  273,  277^ 
278;  2  Cooley  on  Taxation,  3d  ed.,  pp.  1142,  1143;  Meyer, 
Jossen  &  Co.  v.  City  of  Mobile  (1906),  147  Fed.  843;  Duluth 
Brewing  etc.  Co.  v.  City  of  Superior  (1903),  123  Fed.  353, 
59  C.  C.  A.  481;  Bartemeyer  v.  Iowa  (1873),  18  Wall.  129, 
21  L.  ed.  929;  Boston  Beer  Co.  v.  Massachusetts  (1877),  97 
U.  S.  25,  24  L.  ed.  989;  State  v.  Hudson  (1883),  78  Mo.  302. 
The  power  and  authority  to  license  necessarily  implies  the 
right  to  fix  the  amount  of  the  license  fee:  City  of  Portland 
V.  Schmidt  (1885),  13  Or.  17,  6  Pac.  221.  The  power  to 
license  and  to  fix  the  fee  to  be  charged  being  lodged  in  the 
municipality,  the  amount  to  be  ^**  exacted  is  not  strictly  a 
judicial  question,  and  the  action  of  the  municipal  body  in  fix- 
ing the  license  fee  will  be  disturbed  only  in  case  of  a  manifest 
abuse  of  its  power:  Matter  of  Guerrero  (1886),  69  Cal.  88, 
10  Pac.  261;  Dennehy  v.  City  of  Chicago  (1887),  120  111.  627, 
!        12  N.  E.  227 ;  Spiegler  v.  City  of  Chicago  (1905) ,  216  111.  114, 

74  N.  E.  718. 
I  The  allegations  of  the  answer  showing  the  cleanliness  of 

i  the  premises,  purity  of  the  goods,  and  freedom  from  danger 
i  of  fire,  are  of  no  weight  in  determining  the  question  before 
us.  In  the  light  of  these  controlling  principles  we  cannot 
I  judicially  know  or  say  that  the  amount  of  the  license  exacted 
of  appellant  in  this  case  was  unreasonable  or  excessive.  The 
contrary  is  presumptively  true :  City  of  Indianapolis  v.  Bieler 
i  (1894),  138  Ind.  30,  36  N.  E.  857;  Jordan  v.  City  of  Evans- 
viUe  (1904),  163  Ind  512,  72  N.  E.  544,  67  L.  B.  A.  613^ 
2  Cooley  on  Taxation,  3d  ed.,  p.  1143 ;  Meyer,  Jossen  &  Co.  v. 
City  of  Mobile,  147  Fed.  843;  Van  Hook  v.  City  of  Selma 
(1881),  70  Ala.  361,  45  Am.  Rep.  85;  Kittanning  Borough 
v.  Kittanning  etc.  Gas  Co.  (1904),  26  Pa.  Super.  Ct.  355,  362; 
Brown  v.  City  of  Galveston  (1903),  97  Tex.  1,  75  S.  W.  488. 
It  is  further  claimed  that  section  3  of  the  ordinance  is  void, 
for  the  reason  that  it  discriminates  in  favor  of  persons  who 
may  handle  and  deal  in  beer  brewed  in  the  city  of  Indian- 
apolis, and  in  favor  of  distilleries  as  against  breweries,  and 
grants  to  citizens  of  Indianapolis  privileges  and  immunities 
which  upon  the  same  terms  are  withheld  to  citizens  residing 
outside  of  said  city,  and  denies  to  citizens  of  other  states 
privileges  and  immunities  granted  to  citizens  of  Indiana. 
Appellant  is  not  in  a  position  to  raise  and  present  the  last 
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objection,  since  he  is  not  shown  by  the  record  to  be  a  citizen 
of  another  state,  and  the  constitutional  provision  invoked 
does  not  apply  to  the  Pabst  Brewing  Company,  a  corporation : 
Pembina  Min.  Co.  v.  Pennsylvania  (1888),  125  U.  S.  181,  8 
Sup.  Ct.  Rep.  737,  31  L.  ed.  650. 

®**  The  provisions  of  the  city  charter  and  of  the  first  and 
aecond  sections  of  the  ordinance  are  general  in  character,  and 
subject  alike  to  license  and  regulation  every  brewery,  dis- 
tillery, depot  and  agency  of  any  brewery  or  distillery  within 
the  city,  and  are  wholly  free  from  any  charge  of  discrimina- 
tion. The  objections  under  immediate  consideration  are  di- 
rected solely  to  section  3  of  the  ordinance.  In  our  opinion 
this  section  is  merely  in  aid,  and  in.  a  measure  explanatory, 
of  the  preceding  sections,  and  is  not  to  be  construed  as  ex- 
clusive in  character  and  as  containing  an  exhaustive  definition 
of  the  subjects  to  be  licensed.  We  may  assume  that  at  the 
time  of  the  passage  of  the  ordinance  certain  places  were  main- 
tained within  the  city,  for  the  storage  and  distribution  of  beer 
brewed  without  the  city,  some  of  which  were  conducted  by 
the  owners  of  such  liquors,  and  others  by  agents,  and  that  to 
facilitate  the  interpretation  and  enforcement  of  the  ordinance 
this  section  was  drafted,  providing  that  all  such  places,  with- 
out regard  to  proprietorship,  should  be  included  within  the 
purview  of  the  ordinance  and  regarded  as  depots  of  a  brewery. 
This  construction  seems  to  us  reasonable,  gives  the  ordinance 
a  general  and  uniform  application  to  all  places  within  the 
contemplation  of  the  statute,  and  upholds  its  validity.  Munic- 
ipal legislation  is  to  be  construed  and  interpreted  by  the 
same  rules  as  statutes  are  construed.  It  is  the  duty  and  the 
uniform  rule  of  this  court,  when  the  constitutionality  of  a 
statute  is  under  consideration,  so  to  construe  and  interpret 
its  provisions,  if  possible,  as  to  sustain  and  not  defeat  the  act 
in  question:  Hovey  v.  State  (1889),  119  Ind.  395,  21  N.  E. 
21;  McComas  v.  Krug  (1882),  81  Ind.  327,  42  Am,  Rep.  135, 
and  cases  cited;  8  Cyc.  Law  &  Pr.   801. 

It  is  our  conclusion,  therefore,  that  the  ordinance  as  a 
whole  makes  no  discriminations,  is  not  subject  to  the  constitu- 
tional objections  urged  against  it,  and  is  valid.  Appellant 
was  not  charged  with  a  violation  of  any  of  the  regulative 
"•^^  sections  of  the  ordinance,  other  than  the  one  requiring 
a  license,  and  the  conclusion  reached  renders  it  unnecessary 
to  determine  whether  any  of  such  regulative  sections  may 
be  void  for  the  reason  that  the  same  subject  matter  ia  covered 
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by  a  penal  statute.     It  follows  that  the  second  paragraph 
of  answer  was  insufficient,  and  the  demurrer  thereto  was 
rightly  sustained. 
The  judgment  is  afSrmed. 


The  Begulation  of  the  Sale  of  Inioxicatinff  LigfH>r$  by  municipal  cor- 
porations is  the  Bubjeet  of  a  note  to  State  v.  Calloway,  114  Am.  St. 
Bep.  298.  The  legislative  branch  of  the  state  government,  in  the  exer- 
cise of  the  police  power,  has  practically  unlimited  power,  in  regulating 
and  absolutely  forbidding  the  sale  of  intoxicants:  New  Orleans  v. 
Smythe,  116  La.  685,  114  Am.  St.  Bep.  566;  State  v.  Frederickson,  101 
Me.  37,  115  Am.  8t  Bep.  295;  Hart  ▼.  State,  87  Miss.  171,  112  Am. 
St  Bep.  437:  Equitable  Loan  etc.  Co.  v.  Edwardsville,  143  Ala.  182, 
HI  Am.  St.  Bep.  34.  As  to  whether  such  regulations  are  unconstitu- 
tional when  affecting  interstate  commerce,  see  Harrell  v.  Speed,  113 
Tenn.  224,  106  Am.  St.  Bep.  814;  Cook  v.  MarshaU  County,  119  Iowa, 
384,  104  Am.  St  Bep.  283;  Tredway  v.  BUey,  82  Neb.  495,  29  Am.  Bt 
Bep.  447* 


PEOVIDENCB  WASHINGTON  INSURANCE  COMPANY 

V.  WOLF. 

[168  Ind.  690,  80  N.  £.  £6.] 

nVBUBANCE,  FIBE. — ^Waiver  of  Pioof  of  Lo88  by  the  iBsurer 
within  a  specified  time  may  be  inferred  from  such  acts  and  conduct 
as  are  inconsistent  with  an  intention  to  insist  upon  a  strict  perform- 
ance,   (p.  400.) 

INSUBAKCE,  FIBE — ^Waiver  of  Proof  «f  Loss. — ^A  distinct 
recognition  of  liability  by  the  insurer,  as  by  an  offer  to  pay  all  or 
a  part  of  the  loss,  ^mounts  to  a  waiver  of  formal  notice  and  proof  of 
loss  or  of  defects  therein,     (p.  401.) 

INSUBAKOE,  FIBE — ^Waiver  of  Conditions. — An  insurance 
company  may  waive  conditions  inserted  in  the  policy  for  its  benefit 
and  such  waiver  may  be  inferred  from  the  conduct  of  its  agents  ana 
representatives,     (p.  401.) 

INSUBAKOE,  FIBE — ^WalTor  of  Arbitration. — ^The  insured  is 
released  from  complying  with  a  contract  to  submit  the  loss  under  a 
fire  policy  to  arbitration,  as  a  condition  precedent  to  bringing  suit, 
by  any  conduct  on  the  part  of  the  insurer's  representatives  which  has 
the  effect  of  unreasonably  delaying  or  preventing  an  appraisal  from 
being  had  or  an  award  being  made.     (p.  402.) 

INSUBAKOE,  FIBE — ^Waiver  of  Arbitration — Question  for 
Jury. — Whether  arbitration  of  a  fire  insurance  loss  failed  on  account 
of  the  fraud  of  either  party,  and  whether  delay  and  failure  to  demand 
ta  appraisal  or  to  proceed  therewith  in  a  reasonable  time,  if  agreed 
upon,  constitute  a  waiver,  are  questions  for  the  jury  to  determine, 
(p.  404.) 

IKSUBAKOE,  FIBE  —  Arbitration — ^Appraisement.  —  A  pro- 
▼iflion  in  a  fire  insurance  policy  that  the  loss  is  to  be  paid  sixty  days 
after  due  notice  and  satisfactory  proof  of  loss  has  been  received  does 
not  give  the  insurer,  after  he  has  agreed  to  an  appraisal  and  named 
tn  appraiser,  an  absolute  right  to  sixty  days  within  which  to  eom- 
mence  the  appraisaL     (pp.  404,  405.) 
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IKSUBAKOE^  FnUB — ^Apinraifleinent— Time  for^-Tbe  right  of 
the  insured  to  hare  an  appraisal  of  his  loss  nnder  an  agreement  there- 
for is  not  indefinite  as  to  time,  but  such  appraisal  must  be  completed 
bj  the  insurer  within  a  reasonable  time,  and  what  is  such  reasonable 
time  upon  the  facts  of  the  ease  is  a  question  for  the  jury  to  determine* 
(pp.  404,  405.) 

APPEAIi— Pointing  Ont  Errors^ — ^The  appellate  court  will  not 
search  the  record  tor  alleged  errors,  and  unless  the  -  page  and  line 
where  such  rulings  may  be  found  are  cited  in  the  brief,  thej  will  not 
be  considered,     (p.  406.) 

INSURAKOE,  FIBE — Appraisement— Waiver. — ^In  an  action  on 

a  fire  insurance  policy  where  the  defense  is  set  up  that  a  required  ap- 
praisement has  not  been  made,  an  instruction  that  such  requirement 
might  be  waived  and  that  the  insurer's  conduct  should  be  considered 
on  the  question  of  waiver  b^  unreasonable  delay  is  proper,  and  not 
open  to  the  objection  that  it  permits  the  jury  to  put  a  too  liberal 
construction  upon  the  contract  of  insurance,     (p.  407.) 

PLEADINO — Plea  in  Abatement— Plea  In  Bar— EstopiML — ^An 
insurer,  by  pleading  a  provision  of  his  policy  for  the  arbitration  of 
the  amount  of  the  loss,  and  that  he  has  not  waived  such  provision,  in 
abatement  of  the  action,  and  procuring  an  unsuccessful  trial  on  anch 
plea,  cannot  thereafter  change  his  position  and  claim  that  the  matter 
so  pleaded  in  abatement  is  a  matter  in  bar  of  the  action  to  recover 
on  the  policy,     (p.  408.) 

TBIAL. — Oral  Exceptions  to  Burtaractloiui  to  be  effective  must 
be  entered  upon  the  record,     (p.  408.) 

NEW  TBIAIi — Instmctions — ^Exceptions. — ^Assigning  the  giv- 
ing  of  an  instruction  to  the  jury,  or  other  ruling  of  the  trial  eourt, 
as  a  cause  for  a  new  trial^  presents  no  question  to  such  court  as  to 
the  correctness  of  such  ruling,  unless  an  exception  has  been  properly 
taken  thereto,     (p.  408.) 

TBIAL — ^Instruction8.--Bemarks  of  the  court  to  the  jury  during 
the  progress  of  the  trial  calling  attention  to  the  purpose  for  whien 
certain  evidence  is  admitted  are  not  instmctions.     (p.  409.) 

S.  N.  Chambers,  S.  0.  Pickens,  C.  W.  Moores,  R.  F.  David- 
son, O.  Pickens  and  Duncan  &  Batman,  for  the  appellant. ' 

A.  Dowling,  East  &  East  and  J.  E.  Henley,  for  the  ajK 
pellee. 

^^  MONKS,  J.  This  action  was  brought  by  appellee 
against  appellant  on  a  fire  insurance  policy  issued  by  ap- 
pellant to  appellee,  insuring  him  against  loss  or  damage  by 
fire,  upon  a  certain  stock  of  goods,  wares,  merchandise, 
furniture  and  fixtures  therein  described,  in  the  sum  of  one 
thousand  dollars.  There  was  eight  thousand  five  hundred 
dollars  additional  insurance  upon  the  property,  making  nine 
thousand  five  hundred  dollars  in  all.  A  plea  in  abatement 
was  filed  by  appellant.  Appellee  filed  a  reply  to  said  plea  in 
two  paragraphs,  the  first  of  which  was  a  general  denial.  Ap- 
pellant's  demurrer  ^^  for  want  of  facts  to  said  second  para- 
graph of  reply  was  overruled*    A  trial  of  the  issues  joined  oxk 
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the  plea  in  abatement  resulted  in  a  verdict  and,  over  a  motion 
for  a  new  trial,  a  judgment  in  favor  of  appellee.  Appellee's 
demurrer,  for  want  of  facts,  to  the  complaint  was  overruled. 
Appellant  answered  in  five  paragraphs,  the  first  being  a  gen- 
ptkI  denial.  On  motion  of  appellee,  the  second  and  third 
paragraphs  of  answer  were  stricken  out.  Appellee  filed  a 
general  denial,  to  the  fourth  and  fifth  paragraphs  of  answer. 
A  trial  by  jury  resulted  in  a  verdict,  and,  over  a  motion  for 
a  new  trial,  a  judgment  in  favor  of  appellee  for  the  full 
amount  of  the  policy. 

The  assignments,  which  are  not  waived,  are  '*that  the  court 
erred  (1)  in  overruling  the  demurrer  to  the  second  para- 
graph of  reply  to  the  plea  in  abatement;  (2)  in  overruling 
appellant's  motion  for  a  new  trial  upon  the  plea  in  abate- 
ment; (3)  in    overruling   the   demurrer   to   the   complaint; 

(4)  in  striking  out  appellant's  second  paragraph  of  answer; 

(5)  in  striking  out  the  fourth  paragraph  of  answer;  (6)  in 
overruling  the  motion  for  a  new  trial  upon  the  merits  of  the 
case."  We  will  first  consider  the  demurrer  to  the  complaint. 
The  policy  upon  which  suit  was  brought  contained,  among 
others,  the  following  provisions: 

**This  company  shall  not  be  liable  beyond  the  actual  cash 
value  of  the  property  at  the  time  any  loss  or  damage  occurs, 
and  the  loss  or  damage  shall  be  ascertained  or  estimated  ac- 
cording to  such  actual  cash  value,  with  proper  deduction  for 
depreciation  however  caused. 

''Said  ascertainment  or  estimate  shall  be  made  by  the  in- 
sured and  this  company,  or,  if  they  differ,  then  by  appraisers 
as  hereinafter  provided. 

"If  fire  occur  the  insured  shall  give  immediate  notice  of 
any  loss  thereby,  in  writing,  to  this  company,  protect  the  prop- 
erty from  further  damage,  forthwith  separate  the  damaged 
and  undamaged  personal  property,  put  it  in  the  best  possible 
order,  make  a  complete  inventory  of  the  same,  stating  the 
quantity  and  cost  of  ••*  each  article  and  the  amount  claimed 
thereon,  and  within  sixty  days  after  the  fire,  unless  such  time 
is  extended  in  writing  by  this  company,  shall  render  a  state- 
ment to  this  company  signed  and  sworn  to  by  said  insured, 
stating  the  knowledge  and  belief  of  the  insured  as  to  the  time 
and  origin  of  the  fire. 

"In  the  event  of  disagreement  as  to  the  amount  of  loss, 
the  same  shall,  as  above  provided,  be  ascertained  by  two  com- 
petent and  disinterested  appraisers,  the  injured  and  this  com- 
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pany  each  selecting  one,  and  the  two  so  chosen  shall  first  select 
a  competent  and  disinterested  umpire;  the  appraisers  shall 
together  then  estimate  and  appraise  the  loss,  stating  separately 
sound  value  and  damage,  and,  failing  to  agree,  shall  submit 
their  differences  to  the  umpire,  and  the  award  in  writing  of 
any  two  shall  determine  the  amount  of  such  loss ;  the  partiea 
thereto  shall  pay  the  appraiser  respectively  selected  by  them, 
and  shall  bear  equally  the  expense  of  the  appraisal  and  um- 
pire. 

''This  company  shall  not  be  held  to  have  waived  any  pro- 
vision or  condition  of  this  policy  or  any  forfeiture  thereof 
by  any  requirements,  act  or  proceeding  on  its  part  relating 
to  the  appraisal  or  to  any  examination  herein  provided  for; 
and  the  loss  shall  not  become  payable  until  sixty  days  after 
the  notice,  ascertainment,  estimate  and  satisfactory  proof  of 
the  loss  herein  required  have  been  received  by  this  company,, 
including  an  award  by  appraisers  when  appraisal  has  been 
required, 

*'No  suit  or  action  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  in  any  court  of  law  or  equity  until 
after  full  compliance  by  the  insured  with  all  the  foregoing 
requirements,  nor  unless  commenced  within  twelve  months 
next  after  the  fire." 

It  is  admitted  by  appellee  that  said  provisions  of  the  policy 
respecting  the  proofs  of  loss  and  the  arbitration  of  the  amount 
of  the  loss  are  conditions  precedent,  and  no  question  is  made 
as  to  their  validity.  It  is  contended,  however,  that  there  was 
a  waiver  of  these  conditions  by  appellant.  The  allegations 
of  the  complaint  concerning  such  waiver  are,  substantially, 
as  follows :  That,  immediately  ®®*  after  the  fire,  the  plaintiff 
notified  the  defendant  of  the  loss,  and  on  January  14,  1903, 
the  defendant  sent  its  adjusters  to  the  city  of  Bloomington 
to  adjust  said  loss,  who,  after  an  examination  of  the  premises,, 
the  stock  of  goods  and  conditions,  offered  plaintiff  three  bun- 
dred  dollars  in  full  pa>Tnent  of  said  loss,  and  no  more,  which 
offer  the  plaintiff  refused  to  accept  in  full  payment  of  said 
loss,  and  thereupon  the  said  adjusters  agreed  with  the  plain- 
tiff on  the  loss  on  part  of  the  goods,  to  wit,  those  articles  which 
had  been  totally  destroyed,  agreeing  that  the  loss  on  said 
goods  was  six  hundred  and, sixty-one  dollars;  that  said  ad- 
justers refused  to  agree  with  plaintiff  on  any  other  class  of 
goods  injured  by  said  fire,  and,  under  pretense  of  desiring  an 
appraisal  of  the  same,  demanded  of  the  plaintiff  that  the  re- 
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mainder  be  appraised  under  the  terms  of  the  policy,  where- 
upon the  plaintiff,  as  provided  by  the  insurance  contract, 
named  David  Juday,  a  disinterested  and  competent  appraiser, 
and  the  defendant  named  T.  J.  Boyd,  and  it  was  agreed  that 
these  appraisers  so  appointed  should  proceed  at  once  to  ap- 
praise said  goods,  and  to  commence  the  same  on  January  19, 
1903;  that  this  plaintiff,  by  telegram  and  at  great  expense 
to  himself,  procured  the  attendance  of  said  Juday  on  said 
date,  retained  him  in  said  city  of  Bloomington,  awaiting  the 
action  of  defendant,  for  six  days,  at  an  expense  of  thirty  dol- 
lars per  day,  in  addition  to  the  sum  of  twenty-five  dollars  for 
railroad  charges;  that  as  soon  as  defendant  procured  the 
agreement  to  enter  into  said  appraisal,  it  and  its  adjusters 
commenced  a  systematic  course  of  evasion,  deception  and 
neglect  toward  the  plaintiff,  with  the  intention  of  coercing 
him,  if  possible,  to  accept  the  three  hundred  dollars  in  full 
payment  of  defendant's  liability;  that  defendant  did  not  in- 
tend to  complete  said  appraisal,  but  to  put  the  plaintiff  to 
all  possible  expense  in  forcing  him  to  keep  his  goods  in  a 
badly  damaged  condition,  denying  him  the  right  to  sell  or 
dispose  of  them,  and  postponing  said  appraisal  from  date  to 
date,  in  this:  that  it  first  falsely  claimed  that  its  appraiser 
T.  J.  Boyd,  who  had  been  appointed  by  it,  could  ®®®  not  at- 
tend, and  that  it  would  procure  a  substitute  for  him,  but  has 
ever  since  refused  to  do  so;  that  during  the  next  week  the 
goods  were  wasting,  and  the  plaintiff  was  paying  forty  dollars 
a  month  rental  for  the  room  they  were  in,  without  selling  or 
disposing  of  them;  that  his  appraiser,  Juday,  was  waiting 
from  day  to  day,  at  heavy  expense  to  plaintiff;  that  the  de- 
fendant still  continued  evading  the  appraisal  of  said  goods, 
refusing  to  communicate  with  plaintiff  or  come  to  the  place 
of  the  fire ;  that  on  January  28,  1903,  the  plaintiff  seiit  a  tele- 
gram to  one  of  the  defendant's  adjusters  at  Indianapolis, 
Indiana,  in  the  words  following,  to  wit:  **Our  appraiser  here 
since  Sunday,  at  heavy  expense.  When  will  yours  be  here? 
Answer." 

I*iaintiff  further  alleges  that  the  defendant's  adjuster  re- 
ceived said  message  on  the  day  it  was  sent,  but  willfully,  and 
for  the  unjust  purpose  of  coercing  the  plaintiff  to  accept  said 
sum  of  three  hundred  dollars,  a»nd  with  no  intention  of  com- 
pleting said  appraisal,  refused,  and  has  ever  since  refused, 
to  answer  said  message,  or  to  give  the  plaintiff  any  reason 
therefor,  well  knowing  all  the  while  that  such  delay  was  caus- 
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ing  the  plaintiff  much  trouble  and  expense,  and  that  the  plain- 
tiff was  losing  money  every  day;  that  the  plaintiff  was  led 
to  believe,  and  did  believe,  that  said  appraisal  had  been  aban- 
doned and  waived  by  the  defendant,  and,  to  save  himself 
from  further  loss  by  disposing  of  the  goods,  he,  on  January 
30,  1903,  conimeBced  a  sale  of  said  goods  for  whatever  amount 
each  article  might  bring,  but,  before  doing  so,  he  caused  said 
goods  to  be  appraised  by  said  Juday,  who  selected  Moses  Kahn, 
and  the  two,  being  disinterested  and  competent,  after  being 
sworn  according  to  law,  appraised  the  loss  on  said  goods  at 
the  sum  of  eleven  thousand  three  hundred  and  sixty-four  dol- 
lars and  forty-three  cents ;  that  at  the  time  of  the  fire  his  goods 
so  destroyed  were  worth  twelve  thousand  and  eighty  dollars, 
and  the  total  amount  of  insurance  held  by  the  plaintiff  in  de- 
fendant's  and  seven  other  companies  was  nine  thousand  five 
hundred  dollars,  the  latter  amount  being  nearly  two  thousand 
five  hundred  dollars  less  than  their  cash  ^^  value;  that  the 
goods  were  in  a  frozen  condition,  foul  from  smoke,  decaying, 
and  losing  their  color,  and  so  depreciating  in  value  that  un- 
less disposed  of  plaintiff  would  be  compelled  to  lose  the  un- 
insured portion  of  said  goods ;  that  these  facts  were  all  well 
known  to  this  defendant  and  the  adjusting  agent,  and  they 
also  knew  that  if  plaintiff  saved  anything  from  the  part  un- 
insured, he  was  compelled  to  do  so  by  an  early  appraisement 
and  disposition  of  the  goods;  that  the  defendant  went  to  no 
expense  whatever  to  procure  said  appraiser,  but  sought  to 
delay  and  oppress  the  plaintiff  by  using  its  knowledge  of  his 
condition  and  the  condition  of  the  goods;  that  its  evasion, 
neglect,  refusal  to  communicate  with  him,  answer  his  tele- 
grams, or,  in  good  faith,  to  act  in  the  premises,  and  its  unfair- 
ness, injustice,  and  oppression  caused  the  plaintiff  to  lose  more 
than  five  hundred  dollars  on  said  goods,  as  herein  set  forth. 
Waiver  of  a  provision  requiring  a  proof  of  loss  within  a 
specified  time  may  be  inferred  from  such  acts  and  conduct 
as  are  inconsistent  with  the  intention  to  insist  upon  a  strict 
performance;  Hartford  Fire  Ins.  Co.  v.  Keating  (1897),  86 
Md.  130,  63  Am.  St.  Rep.  499,  38  Atl.  29 ;  Germania  Fire  Ins. 
Co.  V.  Pitcher  (1903),  160  Ind.  392,  64  N.  E.  921,  66  N.  E. 
1U03;  Prussian  Nat.  Ins.  Co.  v.  Peterson  (1903),  30  Ind.  App, 
289,  64  N.  E.  902 ;  13  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  345, 
346;  Kerr  on  Insurance,  pp.  550-552.  In  Prussian  Nat.  Ins. 
Co.  V.  Peterson  (1903),  30  Ind.  App.  289,  64  N.  E.  902,  the 
court  said  on  page  294  (30  Ind.  App.):  **When  the  insur- 
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ance  company,  having  notiee  of  the  loss,  refers  the  matter  to 
its  authorized  adjuster,  who  makes  full  investigation  thereof 
and  leads  the  insured  to  believe  that  there  is  nothing  in  the 
way  of  payment  of  the  claim  except  a  difference  of  opinion 
aa  to  the  value  of  the  property,  the  furnishing  of  formal  proof 
of  loss,  it  was  held,  is  waived :  Hitchcock  v.  State  Ins.  Co. 

(1897),  10  S.  Dak.  271,  72  N.  W.  898 If  payment  be 

withheld  on  special  grounds  other  than  the  ^®  failure  to 
furnish  proof  of  loss,  or  the  insufficiency  of  proof  furnished, 
and  having  no  reference  to  the  want*  or  the  insufficiency  of 
such  proof,  the  insurance  company  thereby  waives  its  right 
to  defend  upon  the  ground  of  such  want  or  insufficiency  of 
proof:  Aetna  Ins.  Co.  v.  Shryer  (1882),  85  Ind.  362;  Com- 
mercial Union  Assur.  Co.  v.  State  (1888),  113  Ind.  331,  15 
N.  E.  518;  Western  Assur.  Co.  v.  McCarty  (1897),  18  Ind. 
App.  449,  48  N.  E.  265;  Aetna  Ins.  Co.  v.  Simmons  (1896),  49 
Neb.  811,  69  N.  W.  125." 

In  Murphy  v.  North  British  etc.  Ins.  Co.  (1897),  70  Mo. 
App.  78,  it  was  said:  "If  the  insurer  offers  to  pay  what  he 
thinks  has  been  the  amount  of  the  loss  of  the  insured,  and 
is  rejected  by  the  latter,  this  implies  that  the  insurer  is  satis- 
fied of  the  integrity  of  the  loss.  It  implies  further  that  he 
will  not  require  proofs  of  loss,  but  will  pay  the  amount  ascer- 
tained by  the  arbitrators The   implications   already 

stated  continue  as  long  as  the  insurer's  offer  of  settlement  is 
not  withdrawn."  In  19  Cyclopedia  of  Law  and  Procedure, 
865,  it  is  said:  "Negotiations  or  proceedings  by  the  company 
with  reference  to  settlement  of  loss  will  be  a  waiver  of  failure 
to  give  notice  or  make  proofs  of  loss,  and  proceedings  to  ad- 
just the  loss  in  the  usual  way  will  waive  objection  on  account 
of  defects  in  the  proofs  or  failure  to  furnish  proofis  as  re- 
quired by  the  policy." 

A  distinct  recognition  of  liability  by  the  company,  as  by 
an  offer  to  pay  all  or  a  part  of  the  loss,  will  amount  to  a 
waiver  of  formal  notice  and  proofs  of  loss  or  of  defects  there- 
in: Caledonian  Fire  Ins.  Co.  v.  Traub  (1897),  86  Md.  86,  37 
Atl.  782;  Pentz  v.  Pennsylvania  Fire  Ins.  Co.  (1901),  92  Md. 
444,  48  Atl.  139;  Aetna  Ins.  Co.  v.  Simmons  (1882),  85  Ind. 
362;  Commercial  Fire  Ins.  Co.  v.  Allen  (1886),  80  Ala.  571, 
1  South.  202;  Lewis  v.  Monmouth  Mut.  Fire  Ins.  Co.  (1864), 
52  Me.  492 ;  Murphy  v.  North  British  etc  Ins.  Co.,  70  Mo. 
App.  78. 

▲m.  Si.  Bep.,  VoL  120—20 
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It  is  well  settled  that  an  insurance  company  may  waive 
conditions  inserted  in  the  policy  for  its  benefit,  and  that 
*••  such  waiver  may  be  inferred  from  the  conduct  of  its 
agents  and  representatives:  Lamson  etc.  Co.  v.  Prudential 
Fire  Ins.  Co.  (1898),  171  Mass.  433,  50  N.  E.  943,  and  cases 
cited;  Eerr  on  Insurance,  p.  663;  4  Cooley's  Briefs  on  In- 
surance, 3658-3673. 

It  is  a  general  rule  that  the  insured  will  be  released  from 
complying  with  a  contract  to  submit  the  loss  under  a  fire 
policy  to  arbitration,  as  a  condition  precedent  to  bringing 
a  suit  upon  the  policy,  by  any  conduct  on  the  part  of  the 
company's  representatives  which  has  the  effect  of  preventing 
an  appraisal  from  being  had  or  an  award  being  made:  4 
Cooley's  Briefs  on  Insurance,  3658.  After  the  provision  of 
the  policy  requiring  an  arbitration  becomes  operative,  as  in 
this  case,  by  the  execution  of  the  agreement  to  arbitrate  and 
the  appointment  of  the  arbitrators,  both  the  insurer  and  the 
insured  are  bound  to  act  in  good  faith  to  have  the  loss  ascer- 
tained in  accordance  with  the  provisions  of  the  policy,  and^ 
if  either  party  acts  in  bad  faith  so  as  to  defeat  the  object 
of  the  arbitration,  as  by  refusing  to  proceed,  or  by  insisting 
upon  the  selection  of  improper  arbitrators  or  umpire,  or  by 
undue  interference  with  any  of  them  after  their  selection, 
the  other  party  is  absolved  from  further  obligation  to 
arbitrate,  and  is  not  bound  to  enter  into  an  agreement  for 
another  arbitration:  Tlhrig  v.  Williamsburgh  City  Fire  Ins. 
Co.  (1886),  101  N.  Y.  362,  4  N.  E.  745;  Hickerson  &  Co.  v. 
German-American  Ins.  Co.  (1896),  96  Tenn.  193,  33  S.  W. 
1041,  32  L.  B.  A.  172,  and  cases  cited;  Brock  v.  Dwelling- 
House  Ins.  Co.  (1894),  102  Mich.  583,  47  Am.  St.  Rep.  562, 
61  N.  W.  67,  26  L.  E.  A.  623 ;  Powers  Dry  Goods  Co.  v.  Im- 
perial Fire  Ins.  Co.  (1892),  48  Minn.  380,  51  N.  W.  123;. 
Niagara  Fire  Ins.  Co.  v.  Bishop  (1894),  154  111.  9,  45  Am.  St. 
Rep.  105,  39  N.  E.  1102;  Kerr  on  Insurance,  pp.  666,  667, 
and  cases  cited  in  notes.  It  was  said  in  Read  v.  State  Ins.  Co. 
(1897),  103  Iowa,  307,  64  Am.  St.  Rep.  180,  72  N.  W.  665: 
*  *  The  law  seems  to  be  well  ^®®  settled  that,  ijE  either  party  to 
an  agreement  to  arbitrate  intentionally  prevents  or  unreason- 
ably delays  the  stipulated  method  of  adjusting  the  rights  of 
the  parties,  he  will  not  be  permitted  to  plead  failure  to 
arbitrate  as  a  defense  to  an  action  subsequently  brought: 
Uhrig  V.  WiUiamsburgh  City  Fire  Ins.  Co.  (1886),  101  N.  T. 
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362,  4  N.  B.  745 ;  Powers  Dry  Goods  Co.  v.  Imperial  Fire  Ins. 
Co.  (1892),  48  Minn.  380,  51  N.  W.  123.*' 

In  Chapman  y.  Rockford  Ins.  Co.  (1895),  89  Wis.  572,  62 
N.  W.  422,  28  L.  E.  A.  405,  the  court  said:  "We  do  hold 
that  the  parties  are  bound  to  exercise  toward  each  other  the 
utmost  good  faith  and  proceed  with  all  reasonable  diligence 
to  procure  an  adjustment  according  to  the  letter  and  spirit 
of  the  contract.  It  is  not  permissible  for  the  insurers,  under 
the  provisions  of  the  standard  policy,  arbitrarily  or 
capriciously  to  demand  an  appraisal,  simply  to  suspend  a 
claim  for  a  loss,  and  select  an  appraiser  who  will  perversely 
refuse  to  concur  in  the  appointment  of  an  umpire  unless  he 
resides  in  Chicago  or  is  the  kind  of  man  the  insurers  want. 
Such  a  course,  if  tolerated,  places  the  assured  very  largely 
at  the  mercy  of  the  insurers.  Any  attempt  on  the  part  of 
either  party  to  misuse  or  pervert  the  provisions  of  the 
standard  policy  for  an  appraisal,  so  as  unreasonably  to  delay 
an  adjustment  or  to  secure  an  unjust  abatement  of  an  honest 
loss,  is  a  breach  of  good  faith  and  should  be  treated  as  a 
waiver  of  the  condition,  and  dispensing  with  the  necessity 
of  an  appraisal  and  warranting  a  resort  to  an  action  without 
one,  if  the  party  thus  prejudiced  has  used  all  fair  and  rea- 
sonable means  and  diligence  on  his  part  to  secure  it.  To 
hold  otherwise  would  be  to  permit  the  party  in  fault  to  profit 
by  his  own  wrong.''  In  Uhrig  v.  Williamsburgh  City  Fire 
Ins.  Co.  (1886),  101  N.  Y.  362,  4  N.  B.  475,  it  was  laid  down 
that,  "under  the  arbitration  clause,  it  was  the  duty  of  each 
party  to  act  in  good  faith  to  accomplish  the  appraisement  in 
the  way  provided  in  the  policy,  and  if  either  party  acted  in 
bad  faith,  so  as  to  defeat  the  real  '^^^  object  of  the  clause,  it 
absolved  the  other  party  from  compliance  therewith;  and  if 
either  party  refused  to  go  on  with  the  arbitration,  or  to  com- 
plete it,  or  to  procure  the  appointment  of  an  umpire  so  that 
there  could  be  an  agreement  upon  an  appraisal,  the  other 
party  was  absolved. "  It  is  stated  in  the  syllabus  to  Northern 
Assur.  Co.  V.  Samuels  &  Jordt  (1895),  11  Tex.  Civ.  App.  417, 
33  S.  W.  239 :  '  *  Where  an  insurer  demands  an  appraisement 
of  a  fire  loss,  but  fails  to  name  an  appraiser  and  to  appear 
at  the  time  and  place  designated,  he  thereby  abandons  his 
demand,"  and  waives  the  right  to  an  appraisement.  In  Mil- 
waukee M.  Ins.  Co.  V.  Schallmann  (1900),  188  111.  213,  59  N. 
E.  12,  a  letter  written  by  the  insured  to  an  agent  of  the  in- 
surance eompany  was  introduced  in  evidenoe,  for  the  purpose 
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of  showing  the  insured's  efforts  to  secure  an  appraisal,  and 
that  the  appraisal  was  waived  by  the  failure  of  the  insurance 
company  to  respond  to  the  request  for  the  same  as  made  in 
the  letter.  The  court  held  on  page  223  that  whether  the  fail- 
ure to  respond  to  the  request  for  an  appraisement  was  a 
waiver  of  the  appraisal,  was  a  question  to  be  determined  by 
the  jury.  The  court  said  on  page  224:  "The  failure  to  re- 
spond to  the  letter  was  not  merely  a  waiver  of  appraisal  by 
such  agents,  but  was  a  waiver  of  appraisal  by  the  companies 
themselves. ' ' 

Whether  the  arbitration  failed  on  account  of  the  fraud  of 
either  party,  and  whether  delay  or  failure  to  demand  an  ap- 
praisal or  to  proceed  with  the  same  in  a  reasonable  time,  if 
agreed  upon,  constitute  a  waiver,  are  questions  for  the  jury 
to  determine:  McManus  v.  Western  Assur.  Co.  (1898),  22 
Misc.  Rep.  269,  48  N.  Y.  Supp.  820,  43  Hun,  550,  60  N.  Y. 
Supp.  1143;  Lamson  etc.  Co.  v.  Prudential  Fire  Ins.  Co. 
(1898),  171  Mass.  433,  50  N.  E.  943;  Chainleas  Cycle  Mfg. 
Co.  V.  Security  Ins.  Co.  (1901),  169  N.  Y.  304,  62  N.  E.  392; 
Hamilton  v.  Phoenix  Ins.  Co.  (1894),  61  Fed.  379,  9  C.  C.  A. 
530;  Lancashire  Ins.  Co.  v.  Murphy  '^^  (1900),  10  Kan. 
App.  251,  62  Pac.  729;  Fowble  v.  Phoenix  Ins.  Co.  (1904), 
106  Mo.  App.  527,  81  S.  W.  485;  Carp  v.  Queen  Ins.  Co. 
(1903),  104  Mo.  App.  502,  79  S.  W.  757,  and  cases  cited;  19 
Cyc.  of  Law  &  Proc.  959. 

Neither  party  will  be  permitted,  by  willfully  or  negligently 
postponing  the  appraisal,  unreasonably  to  delay  the  adjust- 
ment of  the  controversy.  Otherwise  the  very  purpose  of 
arbitration,  which  is  a  speedy  and  inexpensive  settlement 
of  disputes  as  to  the  amount  of  loss,  would  be  defeated.  The 
provision  of  the  policy  that  the  loss  was  to  be  paid  sixty  day« 
after  due  notice  and  satisfactory  proof  of  the  same  had  been 
received,  according  to  the  terms  of  the  policy,  did  not  give 
appellant,  after  it  had  agreed  to  an  appraisal  and  named  its 
appraiser,  an  absolute  right  to  sixty  days  within  which  to 
commence  the  appraisal. 

When  the  agreement  to  submit  to  appraisal  was  executed 
by  the  parties,  and  appellant  learned  that  the  appraiser 
selected  by  it  could  not  be  present  at  the  time  fixed  to  com- 
mence the  appraisal,  it  was  the  duty  of  appellant,  within  a 
reasonable  time,  to  select  another  appraiser  who  would  pro- 
ceed, without  unnecessary  delay,  to  the  performance  of  his 
duties.    The  right  of  appellee  to  have  an  appraisal  under  the 
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agreement  therefor  was  not  indefinite  as  to  time,  but  such 
appraisal  must  be  completed  within  a  reasonable  time,  and 
what  was  such  reasonable  time  depends  upon  the  facts  of  the 
case,  and  was  a  question  for  the  jury  to  determine :  Hamilton 
V.  Phoenix  Ins.  Co.  (1894),  61  Fed.  379,  9  C.  C.  A.  530,  and 
cases  cited.  As  was  said  in  Chainless  Cycle  Mfg.  Co.  y.  Se- 
curity Ins.  Co.  (1901),  169  N.  T.  304,  62  N.  E.  392:  '^Either 
party,  however,  has  the  right  to  require  an  appraisal  when 
there  is  a  disagreement  as  to  the  amount  of  the  loss:  Silver 
y.  Western  Assur.  Co.  (1900),  164  N.  T.  381,  58  N.  E.  284. 
That  right  is  not  indefinite  as  to  time,  but  must  be  exercised 
within  a  reasonable  period,  '^^  depending  upon  the  facts  of 
the  particular  case.  Neither  party  can  so  use  the  right  as 
to  take  undue  advantage  of  the  other,  but  both  must  act  in 
good  faith:  Uhrig  v.  Williamsburgh  City  Fire  Ins.  Co. 
(1886),  101  N.  T.  362,  4  N.  B.  745;  Bishop  v.  Agricultural 
Ins.  Co.  (1892),  130  N.  Y.  488,  29  N.  E.  844.  It  is  not  a 
weapon  of  attack,  but  of  defense,  and  a  party  who  intends  to 
use  it  must  give  reasonable  notice  of  such  intention,  for  its 
omission  to  do  so  will  be  evidence  of  waiver,  more  or  less  con- 
clusive according  to  the  circumstances.  The  insurer,  for  in- 
stance, knowing  that  the  insured  desires  a  prompt  appraisal 
or  an  adjustment,  so  that  the  property  may  not  suffer  further 
injury  before  it  is  sold,  cannot  postpone  its  demand  for  an 
appraisal  until  after  the  insured,  misled  by  its  acts,  has  been 
placed  in  a  position  where  one  is  impossible.'' 

It  is  evident  from  the  authorities  cited  that  the  allegations 
of  the  complaint  as  to  the  waiver  of  proofs  of  loss  and  waiver 
of  arbitration  were  su£Scient  to  require  that  said  issues  be 
submitted  to  a  jury  for  determination.  It  follows  that  the 
court  did  not  err  in  overruling  the  demurrer  to  the  com- 
plaint. 

Appellant's  plea  in  abatement  set  up  the  provision  of  the 
policy  sued  upon  providing  for  an  appraisal  of  the  amount 
of  the  loss;  a  disagreement  of  the  parties  as  to  the  amount 
of  the  loss,  the  execution  of  an  agreement  for  an  appraisal 
of  the  amount  of  the  loss,  in  accordance  with  the  terms  of 
the  policy,  and  the  refusal  of  the  appellee  to  proceed  there- 
with; that  appellant  ''had  not  in  any  manner  waived,  re- 
fused or  declined  to  have  the  loss  or  damages  appraised ;  and 
that  no  suit  or  action  upon  said  policy  had  accrued  to  plain- 
tiff until  such  appraisement  has  been  made."  The  second 
paragraph  of  reply  to  said  plea  in  abatement  contained  sub- 
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gtantially  the  tame  allegations  concerning  waiver  of  fhe  ap- 
praisal clause  of  said  policy  by  appellant  as  were  set  forth  in 
the  complaint.  As  we  held,  said  allegations  of  the  complaint 
were  sufficient,  upon  the  ^^^  question  of  waiver,  to  withstand 
a  demurrer  for  want  of  facts.  It  follows  that  the  court  did 
not  err  in  overruling  appellant's  demurrer  to  said  second 
paragraph  of  reply  to  the  plea  in  abatement. 

Appellant  complains  of  rulings  of  the  trial  court  in  admit- 
ting certain  evidence  on  the  trial  of  the  plea  in  abatement, 
but  has  not  pointed  out  the  page  and  line  of  the  record  show- 
ing the  rulings  of  the  court  in  admitting  such  evidence  nor 
where  the  evidence,  so  admitted,  may  be  found.  It  has  been 
uniformly  held  by  this  court  that  it  will  not  search  the  record 
for  alleged  errors,  and  that,  unless  the  page  and  line  where 
such  rulings  may  be  found  are  cited,  they  will  not  be  con- 
sidered: Ewbank's  Manual,  sec.  182,  p.  277;  Indiana  etc.  B. 
Co.  V.  Ditto  (1902),  158  Ind.  669,  64  N.  E.  222,  and  cases 
cited. 

Appellant  contends  that  the  fourth  instruction  given  by 
the  court  on  the  trial  of  the  plea  in  abatement  "is  wrong, 
in  that  it  advises  the  jury  that  in  considering  whether  the 
defendant  had  waived  an  appraisal  they  should  consider  all 
facts  and  circumstances,  including  the  condition  of  the  goods 
at  and  since  the  fire,  the  value  of  the'  goods  at  the  time  they 
were  burned,  the  amount  of  the  insurance,  as  well  as  the  ex- 
tent of  the  damage  by  fire,  whether  it  was  necessary  and 
prudent  to  have  an  early  appraisal  of  the  goods,  whether  the 
goods  were  deteriorating  and  becoming  less  valuable;  what 
expense,  if  any,  the  plaintiff  and  defendant  were  put  to  in 
an  effort  to  secure  such  an  appraisal.''  The  objection  stated 
to  this  instruction  is  that  ''the  rights  and  obligations  of  the 
parties  were  contractual  and  absolutely  fixed  by  the  terms  of 
the  policy;  that  the  condition  of  the  goods  at  the  time  of 
and  since  the  fire,  and  the  other  matters  mentioned  in  said 
instruction,  were  immaterial  and  had  nothing  to  do  with  fix- 
ing the  time  within  which  the  defendant  might  investigate 
and  reach  its  conclusions  as  to  the  amount  of  the  "^^^  dam- 
ages and  loss;  that  is  fixed  by  the  contract.  It  has  sixty  da^'s 
within  which  to  make  such  investigation,  including  the  right  of 
appraisal.''  True,  in  case  of  disagreement  as  to  the  amount 
of  loss,  appellant  had  the  right  to  demand  an  appraisal,  and 
this  right  was  contractual,  but,  when  an  appraisal  has  been 
agreed  upon,  as  in  this  case,  there  is  no  provision  in  the  policy 
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giviDg  appellant  sixty  days,  or  any  other  definite  time,  in 
which  to  coimnence  or  complete  an  appraisal.  The  role,  as 
heretofore  stated  in  this  opinion,  is  that,  after  the  agreement 
of  appraisal  has  been  made,  the  same  must  be  completed  within 
a  reasonable  time,  and  what  is  snch  reasonable  time  depends 
upon  the  facts  and  circumstances  of  the  case,  and  is  to  be 
determined  by  the  jury.  It  is  clear  from  what  we  have  said  in 
disposing  of  the  objections  to  the  sufficiency  of  the  complaint 
that  said  instruction  is  not  open  to  the  objections  urged. 

The  fifth  instruction  given  on  the  trial  of  the  plea  in  abate- 
ment is  objected  to  on  the  ground  that  it  advises  the  jury  that 
they  have  the  right  to  inquire  as  to  the  motives  the  defendant 
had  in  asserting  a  contractual  right.  Said  instruction  reads 
as  follows:  "I  instruct  you  that  the  provisions  in  the  policy 
sued  on  by  the  plaintiff,  and  set  forth  in  the  plea  in  abato- 
ment,  which  require  that,  in  the  event  of  a  disagreement  as  to 
the  amount  of  the  loss,  the  loss  and  damage  shall  be  submitted 
to  an  appraisal,  may  be  waived,  even  after  an  agreement  is 
signed  in  writing,  by  conduct  on  the  part  of  either  party  that 
evinces  a  deliberate  intention  and  purpose  to  defeat  the  object 
of  the  appraisal,  or  to  put  one  of  the  parties  to  unnecessary 
expense  with  a  view  to  coercing  an  unjust  settlement  of  such 
loss,  but  it  is  for  you  to  determine  from  the  facts  in  this  case 
whether  any  such  conduct  has  been  proved  in  this  cause." 
Said  instruction  is  in  harmony  with  the  law  as  already  de- 
clared in  this  opinion,  and  no  error  was  committed  in  giving 
it  to  the  jury. 

'^^  Another  instruction  on  the  trial  of  the  plea  in  abate- 
ment is  objected  to  because  it  '^  advises  the  jury  to  put  a  lib- 
eral construction  upon  the  provision  of  the  policy  against 
waiver,  when  it  is  the  duty  of  the  court,  and  not  the  jury^ 
to  construe  the  provisions  of  the  policy.''  Said  instruction 
did  not  authorize  the  jury  to  construe  said  provision  of  the 
policy,  and  it  is  not  open  to  the  objection  urged.  It  is  next 
contended  that,  on  the  trial  of  the  plea  in  abatement  there 
was  no  evidence  to  show  that  appellant  waived  the  righ^  to  an 
appraisal,  and  that,  therefore,  the  verdict  of  the  jury  du  that 
issue  was  not  sustained  by  sufficient  evidence,  and  uas  con- 
trary to  law.  It  would  unduly  extend  this  opinion  to  set  out 
the  evidence,  but,  after  a  careful  examination  of  ^ihe  same, 
we  are  unable  to  say  that  the  verdict  of  the  jury  wai  not  fully 
sustained  thereby. 

Appellant  complains  of  the  action  of  the  court  in  striking 
out  the  second  and  third  paragraphs  of  his  answer  to  the 
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complaint,  whieh  alleged  the  same  matters  in  bar  of  the  action 
that  it  had  set  up  in  its  plea  in  abatement,  and  also  the  ac- 
tion of  the  court  in  excluding  all  evidence  offered  by  it  on 
the  trial  of  the  merits  of  the  cause,  for  the  purpose  of  showing 
that  it  had  not  waived  the  appraisal  clause  of  said  policy. 
Appellant,  by  pleading  the  provision  of  the  policy  for  the 
arbitration  of  the  amount  of  the  loss,  and  that  it  had  not 
waived  the  same,  in  abatement  of  the  action  and  procuring  a 
trial  thereon,  assumed  the  position  that  the  same  was  in  abate- 
ment of  the  action,  and  induced  the  court  so  to  hold,  and  could 
not  thereafter  change  its  position  and  successfully  claim  that 
the  matter  so  pleaded  in  abatement  was  a  matter  in  bar  of  the 
action,  and  thus  secure  another  trial  of  the  same  question  in 
the  same  action:  State  v.  Board  etc.  (1906),  166  Ind.  162,  76 
N.  E.  986,  and  cases  cited;  Bigelow  on  Estoppel,  5th  ed.,  673, 
717-723.  The  trial  court  committed  no  reversible  error  in 
any  of  said  rulings. 

'^^  Appellant  assigned  as  grounds  for  a  new  trial  of  the 
cause  on  its  merits,  the  giving  of,  and  refusal  to  give,  a  num- 
ber of  instructions,  but  as  said  motion  was  overruled  on  July 
1,  1903,  and  the  exceptions  "taken  in  writing"  to  the  giving 
and  the  refusal  to  give  said  instructions,  wefe  not  signed  and 
dated  until  July  3,  1903,  no  question  is  presented  as  to  the 
correctness  of  said  instructions  or  any  of  them.  True,  said 
written  exceptions  state  that  the  "defendant  at  the  time  ex- 
cepted," but  under  section  1  of  the  act  of  1903  (Acts  1903,  p. 
338;  Bums'  Rev.  Stats.  1905,  sec.  544a),  an  exception  to  the 
giving -or  refusal  to  give  an  instruction  when  in  writing  is 
not  taken  until  the  writing  is  dated  and  signed.  Oral  excep- 
tions, taken  under  said  section,  to  be  effective,  must  be  "en- 
tered upon  the  record  or  minutes  of  the  court." 

Assigning  the  giving  of  an  instruction  to  the  jury,  or  other 
ruling  of  the  trial  court,  as  a  cause  for  a  new  trial,  presents 
no  question  to  the  trial  court  as  to  the  correctness  of  such 
instruction  or  ruling,  unless  an  exception  has  been  properly 
taken  thereto :  Elliott  on  Appellate  Procedure,  sees.  623,  624, 
795. 

It  is  true  that  section  1  of  the  act  of  1903,  supra,  provides 
that  "exceptions  to  giving  or  refusing  of  instructions  may  be 
taken  at  any  time  during  the  term,"  but  this  must  be  con- 
strued in  connection  with  the  eighth  clause  of  section  568  of 
Bums'  Revised  Statutes  of  1901  (Rev.  Stats.  1881,  sec. 
559),  which  provides  that  a  new  trial  may  be  granted  for 
**  error  of  law  occurring  at  the  trial  and  excepted  to  by  the 
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party  makmg  the  application."  When  so  construed,  it  is 
dear  that  sach  exceptions,  to  have  any  force,  must  be  taken  at 
least  before  the  motion  for  a  new  trial  is  ruled  upon  by  the 
trial  court,  because  said  clause  only  authorizes  the  trial  court 
to  grant  a  new  trial  when  the  error  of  law  complained  of  has 
been  excepted  to,  before  the  motion  therefor  is  ruled  upon. 

During  the  progress  of  the  trial  objection  was  made  by  ap- 
pellee to  certain  evidence  offered  by  appellant,  which  "^^^  ob- 
jection was  overruled  and  the  evidence  admitted,  the  court  at 
the  time  informing  the  jury  of  the  purpose  for  which  the  evi- 
dence was  admitted. 

Appellant  excepted  to  this  action  of  the  court  and  assigned 
the  same  as  one  of  its  causes  for  a  new  trial. 

It  is  urged  by  appellant  tbat  section  544a,  supra,  requires 
that  all  instructions  given  by  the  court  of  its  own  motion  shall 
be  in  writing,  and  that  therefore  **the  court  erred  in  giving 
said  instruction  orally." 

The  provision  of  said  section  requiring  the  instruction 
** given  by  the  court  of  its  own  motion"  to  be  in  writing  ap- 
plies only  to  instructions  given  at  the  close  of  the  argument, 
and  not  to  what  the  court  may  say  during  the  progress  of  the 
trial  calling  the  attention  of  the  jury  to  the  purpose  for  which 
certain  evidence  is  admitted.  We  are  satisfied  from  an  exam- 
ination of  the  evidence  that  the  verdict  was  sustained  by  suffi- 
cient evidence,  and  was  not  contrary  to  law.  Other  rulings 
of  the  court  are  objected  to,  but,  even  if  erroneous,  they  are 
not  of  such  a  character  as  would  authorize  a  reversal  of  the 
cause. 

Judgment  affirmed. 


Arbitratum  may,  Perhaps,  he  Made  a  Condition  Precedent  to  a  right 
of  action  on  a  policy  of  insurance,  although  stipulations  to  that  eftect 
have  very  justly  been  declared  unenforceablQ  as  tending  to  oust  the 
ecurts  of  jurisdiction:  Hartford  Tire  Ins.  Co.  v.  Hon,  66  Neb.  555, 
lt)3  AnL  St.  Bep.  725;  Fisher  v.  Merchants'  Ins.  Co.,  95  Me.  486,  85 
Am.  St.  Bep.  428.  But  if  a  stipulation  for  arbitration  is  regarded  as 
valid,  stiU  the  insurance  company  may,  by  bad  faith,  lose  its  right  to 
rely  on  it:  Western  Assur.  Go.  v.  Hall,  120  Ala.  547,  74  Am.  St.  Bep. 
48;  Stephens  v.  Union  Assur.  Soc,  16  Utah,  22,  67  Am.  St.  Bep.  595; 
Brock  Y.  DweUing-House  Ins.  Co.,  102  Mich.  583,  47  Am.  St.  Bep.  562; 
Christiansen  v.  Norwich  Union  Fire  Ins.  Co.,  84  Minn.  526,  87  Am. 
St.  Bep.  379.  And  the  insurer,  onee  having  waived  the  right  to  de- 
mand arbitration,  cannot  thereafter  insist  on  an  arbitration:  Conti- 
nental Ins.  Co.  v.  Yallandingham^  116  Ky.  287,  105  AnL  St.  Bep.  218. 
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W.  T.  JOYCE  COMPANY  ▼.  ROHAN. 

[134  Iowa,  12,  111  N.  W.  819.] 

PROMISSORY  NOTE  CKven  to  Oompound  Felony. — ^To  defeat 
aa  action  on  a  note  given  to  compound  a  f elonj,  it  ia  not  necessary  to 
prove  that  the  alleged  crime  was  in  fact  committed,     (p.  411.) 

AOEKOT. — ^Wbatever  Evidence  lias  a  Tendency  to  prove  an 
agency  is  admissible,  even  though  it  be  not  foil  and  satisfactory,  and 
it  is  the  province  of  the  jury  to  pass  upon  it.     (p.  411.) 

AOENOT.^Wben  One  Knowingly  and  Withont  Dissent  per- 
mits another  to  act  as  his  agent,  the  capacity  will  be  conclusively 
presumed,     (p.  411.) 

Lee  &  Bobb,  for  the  appellant. 

George  W.  Bowen,  for  the  appellee. 

^*  SHERWIN,  J.  This  suit  is  on  an  ordinary  promis- 
sory note  made  payable  to  one  E.  C.  Spurr  and  alleged  to 
have  been  transferred  to  the  plaintiff  before  maturity.  The 
defendant,  Eohan,  in  his  separate  answer  admitted  the  exe- 
cution of  the  note,  but  alleged  as  a  defense  thereto  that  it 
was  without  consideration  and  that  it  was  given  for  the  pur- 
pose of  settling  a  criminal  charge  made  against  his  cosigner, 
J.  A.  Mavity,  that  the  note  was  given  for  the  sole  purpose 
of  compromising  and  compounding  a  felony,  and  was  so  re- 
ceived by  said  Spurr,  who  was  the  plaintiff's  agent,  with  such 
understanding.  At  the  close  of  the  testimony  the  plaintiff 
moved  for  a  directed  verdict,  on  several  grounds;  among 
others,  that  the  defendant  had  failed  to  allege  in  his  answer 
or  to  prove  that  a  crime  was  in  fact  committed  by  the  de- 
fendant Mavity,  the  compounding  of  which  constituted  any 
part  of  the  consideration  of  the  note  sued  on,  and  that  the 

(410) 
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defendant  had  failed  to  show  that  the  plaintiff  had  any  knowl- 
edge or  notice,  actual  or  constructive/  that  the  note  in  suit 
was  obtained  by  the  compounding  of  a  felony.  The  court 
vas  clearly  right  in  setting  aside  the  verdict  which  had  been 
directed  and  in  granting  a  retrial  of  the  case.  It  is  true 
there  was  no  evidence  tending  to  support  the  charge  of  em- 
bezzlement that  had  been  made  against  Mavity  in  an  informa- 
tion sworn  *^  to  and  filed  by  Spurr,  the  payee  of  the  note, 
but  it  is  not  necessary  in  a  case  of  this  kind  to  show  that  the 
crime  which  it  is  alleged  was  compounded  was  in  fact  com- 
mitted: Shaulis  V.  Buxton,  109  Iowa,  355,  80  N.  W.  397; 
Smith  V.  Steely,  80  Iowa,  738,  45  N.  W.  912 ;  State  v.  Ruth- 
▼en,  58  Iowa,  121,  12  N.  W.  235. 

There  is  evidence  in  the  record  tending  to  show  that  Spurr, 
who  was  the  payee  named  in  the  note,  was  the  agent  of  the 
plaintiff  in  Carroll  county.  As  we  have  seen,  the  informa- 
tion which  was  filed  against  Mavity  was  filed  by  Spurr.  It 
charged  Mavity  with  the  crime  of  embezzling  from  the  plain- 
tiff in  this  case,  the  W.  T.  Joyce  Company,  alleging  the  com- 
pany to  be  a  corporation.  It  is  a  general  rule  of  law  that 
whatever  evidence  has  a  tendency  to  prove  an  agency  is  ad- 
missible, even  though  it  be  not  full  and  satisfactory,  and 
it  is  the  province  of  the  jury  to  pass  upon  it;  and  it  is 
equally  as  well  settled  that,  when  one  knowingly  and  with- 
out dissent  permits  another  to  act  as  his  agent,  the  capacity 
will  be  conclusively  presumed.  In  this  case  Spurr  was  shown 
to  be  the  agent  of  the  plaintiff  in  the  transaction  of  other 
business,  or,  at  least,  there  was  evidence  before  the  jury  tend- 
ing to  so  show.  He  appeared  before  the  justice  and  filed  an 
information  against  Mavity,  charging  him  with  the  crime  of 
embezzling  from  this  plaintiff;  thereafter  this  note  was  given 
for  the  purpose  of  settling  that  criminal  charge,  and  still 
later  the  note  was  transferred  to  the  plaintiff  by  Spurr,  their 
agent,  and  sued  upon  by  them.  All  of  these  transactions 
constituted  evidence  from  which  the  jury  might  have  found 
that  Spurr  was  in  fact  acting  as  the  plaintiff's  agent  and  for 
it  in  making  the  criminal  charge  and  in  settling  the  alleged 
embezzlement  by  taking  the  note  in  suit.  This  being  true, 
it  was  clearly  error,  under  the  rule  heretofore  announced,  to 
direct  a  verdict  for  the  plaintiff.  It  was  a  question  for  the 
jury,  and  should  have  been  submitted  to  it. 

The  order  setting  aside  the  verdict  was  right,  and  it  is 
affirmed. 
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To  Bender  a  Cantraet  Void  oa  the  ground  that  its  eonsideration 
the  suppreesion  of  a  proseentioiiy  the  erime  eharged  need  not  have 
been  eommitted:  Intoranee  Co.  ▼•  Hull,  61  Ohio  St.  270j  M  Am.  QL 
Bep.  67h 


BEECHLEY  ▼.  BEECHLET. 

[134  Iowa,  75,  108  N.  W.  762.] 

AKTEKUPTIAL  DEED  in  Fraud  of  Wlf o  not  yot  Mleetod. — 
A  Toluntaiy  conveyance,  made  to  defeat  the  marital  riffhts  of  tho 
fntnre  wife  of  the  grantor,  is  not  relieved  of  invalidity  hj  the  fact 
that  ahe  has  not  yet  been  aelected.     (p.  415.) 

ANTENUPTIAL  DEED. — MUttO|ifOoentatlott  of  the  Valno  of 

hie  property  by  the  grantor  in  an  antenuptial  deed  ia  incompetent  to 
prove  irand  in  iti  execution,     (p.  415.) 

ANTENUPTIAIi  DEED — ^When  not  Fraudulent. — An  ante- 
nuptial  deed,  if  not  voluntary,  will  be  set  aside  as  in  fraud  of  the 
woman  whom  the  grantor  thereafter  marries,  only  on  proof  that  the 
grantee  was  a  party  to  the  fraudulent  intent.^    (p.  416.) 

ANTENUPTIAL  DEED  to  Ohfldrea  by  Former  Marriage. — 
A  voluntary  conveyance  to  the  children  of  the  grantor  by  a  former 
marriage  is  not  fraudulent  as  to  his  prospective  wife,  when  only  a 
reasonable  provision  is  made  for  them,  and  no  misrepresentation  ia 
made  to  her.     (p.  416.) 

AN  ESTOPPEL  in  Pals  is  Baaed  on  Fraud,  actual  or  construc- 
tive. There  must  be  deception,  and  change  of  conduct  in  consequence 
thereof,     (p.  417.) 

ESTOPPEL. — ^There  can  be  No  Estoppel  by  Silence  unless  there 
is  a  duty  to  speak,     (p.  417.) 

Dawley,  Hubbard  &  Wbeeler  and  Lewis  Heins,  for  the 
appellant. 

Charles  W.  Kepler  &  Son,  for  the  appellee. 

T«  SHERWIN,  J.  The  plaintiff  is  the  widow  of  Jesse 
Beechley,  having  been  his  third  wife.  The  defendant  is  the 
oldest  son  of  said  Jesse  Beechley  by  his  first  wife.  The  sec- 
ond wife  of  Jesse  Beechley  was  a  sister  of  the  plaintiff,  and 
died  in  the  latter  part  of  December,  1889.  At  the  time  of 
her  death,  and  for  many  years  prior  thereto,  Jesse  Beech- 
ley owned  about  six  hundred  and  sixty-five  acres  of  land,  in- 
cluding the  land  in  controversy  herein,  four  hundred  and 
fifty  acres.  A  deed  to  this  four  hundred  and  fifty  acres  of 
land  was  executed  and  delivered  by  said  Jesse  Beechley  to 
the  defendant  December  17,  1890.  About  two  weeks  after 
the  death  of  his  second  wife,  ^Ir.  Beechley  asked  the  plaintiff 
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to  become  the  third  Mrs.  Beechley,  but  she  refused  to  do  so, 
and  they  did  not  meet  again,  nor  was  there  any  correspond- 
ence between  them  until  in  August,  1891,  at  which  time  Mr. 
Beechley  again  made  the  plaintiff  an  offer  of  marriage,  which 
was  accepted,  and  followed  by  a  marriage  on  the  eighth  day 
of  September,  '"'  1891.  At  the  time  of  their  marriage  the 
plaintiff  was  about  sixty-six  years  old  and  Mr.  Beechley 
nearly  seventy.  In  the  spring  of  1890,  and  again  in  July, 
1891,  Mr.  Beechley  proposed  marriage  to  another  widow,  and 
was  both  times  rejected.  Not  until  after  the  plaintiff  and 
bis  father  had  been  married  did  the  defendant  have  any  in- 
formation or  intimation  that  his  father  contemplated  another 
marriage.  At  the  time  he  executed  and  delivered  to  the  de- 
fendant the  deed  in  question,  Mr.  Beechley  still  had  two  hun- 
dred and  fifteen  acres  of  land  left,  which  was  occupied  as  a 
homestead  by  himself  and  the  plaintiff  until  1893,  when  it 
was  deeded  by  Mr.  Beechley  to  a  son  by  his  second  wife,  the 
plaintiff's  sister,  in  pursuance  of  a  promise  made  to  her  be- 
fore her  death,  the  plaintiff  voluntarily  joining  in  the  con- 
veyance thereof.  When  the  land  in  question  was  conveyed 
to  the  defendant,  it  was  encumbered  by  a  mortgage  that  he 
assumed  and  which,  at  the  time  of  the  trial  below,  amounted 
to  nearly  $13,000.  At  the  time  of  this  conveyance  the  gran- 
tor also  owed  other  debts  amounting  to  $3,000  or  $4,000,  so 
that  his  total  liabilities  at  that  time  were  somewhere  from 
$15,000  to  $16,000.  Before  conveying  the  two  hundred  and 
fifteen  acres  of  land,  Mr.  Beechley  had  provided  a  large 
amount  of  material  for  the  erection  of  a  new  house  thereon, 
and  after  the  conveyance  he  rebought  this  material  from  his 
grantee,  moved  it  onto  the  four  hundred  and  fifty  acre  tract 
that  he  had  conveyed  to  the  defendant,  and  in  1894  built 
thereon  a  new  house  which  he  and  the  plaintiff  occupied 
until  his  death  early  in  1904,  and  which  the  plaintiff  still 
occupies.  The  defendant's  deed  was  not  recorded  until  after 
his  father's  death  because  of  the  grantor's  request,  made  at 
the  time  of  its  execution  and  delivery,  that  it  be  not  sooner 
recorded.  The  record  shows  that  the  plaintiff  had  no  knowl- 
edge of  the  deed  to  the  defendant  until  it  was  recorded,  and 
it  may  fairly  be  said  that,  at  the  time  of  the  marriage,  the 
plaintiff  supposed  that  her  husband  owned  the  four  hundred 
and  fifty  acres  in  controversy  as  well  as  the  '^^  other  two 
hundred  and  fifteen  acres.  The  plaintiff  bases  her  right  to 
relief  on  allegations  of  fraud  in  the  conveyance  to  the  de- 
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fendant  and  on  an  estoppel  which  will  be  hereinafter  more 
fully  noticed. 

We  are  clearly  of  the  opinion  that  fraud  cannot  be  predi- 
cated on  the  facts  disclosed.  As  we  have  already  shown,, 
there  was  no  engagement  nor  any  negotiations  therefor  until 
eight  months  after  the  conveyance  was  made.  It  is  true  that 
the  grantor  had  theretofore  proposed  marriage  to  the  plain- 
tiffy  and  some  months  after  her  refusal  to  marry,  him  he  had 
proposed  to  another  and  had  been  rejected;  and  it  may  be 
said,  perhaps,  that  he  had  not  entirely  abandoned  the  thought 
of  another  marriage  if  he  could  find  a  willing  woman ;  while, 
on  the  other  hand,  three  rejections  within  a  year  woidd  or- 
dinarily be  entirely  sufficient  to  cool  the  "Douglas  blood" 
were  age,  alone,  insufficient  therefor.  Aside  from  the  pro- 
posals which  we  have  mentioned  and  the  fact  of  his  subse- 
quent marriage  to  the  plaintiff,  there  is  nothing  in  the  rec- 
ord tending  to  show  that,  at  the  time  of  this  conveyance,  the 
grantor  contemplated  another  marriage,  and. if  he  did  not, 
there  can  be  no  fraud  therein.  Even  if  he  then  had  a  fixed 
purpose  to  marry  as  soon  as  he  could  find  some  one  who  was 
willing  to  become  his  wife,  no  negotiations  or  engagement 
therefor  were  then  pending,  and,  under  the  rule  of  our  own 
cases,  the  conveyance  was  not  fraudulent  as  to  the  plaintiff. 
In  Gainor  v.  Qainor,  26  Iowa,  337,  the  conveyance  sought  to 
be  set  aside  was  made  seven  months  before  the  mjirriage,  and 
four  months  before  negotiations  therefor  began.  We  held  it 
utterly  impossible  that  the  conveyance  could  have  been  in- 
tended as  a  fraud,  and  said:  "A  voluntary  settlement  or  con- 
veyance of  property  by  a  wife  or  husband  prior  to  marriage 
will  be  held  fraudulent  as  to  the  marital  rights  of  the  one 
to  whom  she  or  he  may  afterward  be  joined  in  matrimony, 
only  when  made  in  contemplation  of  marriage,  and  pending 
a  treaty  of  '^  marriage  between  the  parties":  See,  also,  Ham- 
ilton V.  Smith,  57  Iowa,  15,  42  Am.  Rep.  39,  10  N.  W.  276 ; 
Beere  v.  Beere,  79  Iowa,  555,  44  N.  W.  809. 

The  Qainor  case  undoubtedly  states  the  rule  announced  in 
nearly  all  of  the  cases  treating  the  subject.  Indeed,  we  have 
found  but  one  case  among  a  great  many  which  we  have  ex- 
amined that  holds  that  an  antenuptial  voluntary  conveyance, 
if  made  with  intent  to  defeat  the  marital  rights  of  any  per- 
son whom  the  grantor  might  subsequently  marry,  would  be 
void  as  to  such  rights  whether  the  person  was  then  selected 
or  not     Such  is  the  rule  adopted  in  Higgins  v.  Higgins,  219» 
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ni.  146,  109  AnL  St  Rep.  316,  76  N.  E.  86.  After  full  con- 
sideration of  the  question,  we  are  of  opinion  that  the  rule  ia 
sound.  If  the  intent  to  defraud  actually  exists,  it  is  im- 
material whether  a  particular  person  has  already  been  se- 
lected against  whom  it  will  operate.  So  far,  then,  as  Gainor 
▼.  Gainor,  26  Iowa,  337,  limits  the  application  of  the  rule 
in  this  dass  of  eases  to  eases  where  negotiations  or  an  en- 
gagement exist  at  the  time  of  the  conveyance,  it  must  be  and 
is  OYermled.  If  the  conveyance  is  made  in  contemplation  of 
marriage  and  with  intent  to  deprive  the  spouse  of  the  marital 
rights  which  she  would  otherwise  acquire,  it  is  enough  to  in- 
validate the  Conveyance  so  far  as  it  affects  such  rights.  But 
if  there  be  no  treaty  of  marriage  at  the  time  of  the  convey- 
ance, it  is,  in  our  judgment,  a  strong  circumstance  tending 
to  disprove  fraud. 

There  is  evidence  tending  to  show  actual  misrepresenta- 
tion by  the  grantor  as  to  the  amount  of  his  property,  but  it 
is  contended  that  the  evidence  is  incompetent.  We  think  the 
contention  is  correct,  but  do  not  deem  the  question  at  all  con- 
trolling on  this  branch  of  the  case.  In  some  of  the  earlier 
cases  it  was  thought  that  a  distinction  should  be  made  be- 
tween silence  or  failure  to  disclose  the  true  situation,  and 
actual  misrepresentation  as  to  property.  The  later  decisions, 
however,  and  the  weight  of  authority  in  this  coimtry,  at  least, 
hold  that  th';  ignorance  of  the  spouse  of  a  settlement  or  con- 
veyance ^  pending  a  treaty  of  marriage  is  fatal  thereto, 
though  no  actual  misrepresentation  or  deceit  appear:  Chand- 
ler ▼.  HoUingsworth,  3  Del.  Ch.  99,  and  cases  cited.  This  is 
an  exhaustive  and  leading  case  on  the  subject,  and  contains 
a  review  of  the  early  English  and  many  of  the  American 
cases :  Collins  v.  Collins,  98  Md.  473,  103  Am.  St.  Rep.  408, 
and  note,  p.  418,  57  Atl.  597. 

The  deed  to  the  land  in  question  recites  a  consideration 
of  $16,000,  and  the  uncontradicted  evidence  shows  that  the 
defendant  assumed  the  payment  of  mortgages  on  the  land  and 
other  indebtedness  of  his  father  amounting  in  the  aggregate 
to  the  consideration  named  in  the  deed.  The  evidence  shows 
the  land  to  have  been  worth  from  $16,000  to  $22,000,  but  in 
addition  to  the  indebtedness  assumed  by  the  defendant  the 
father  retained  a  life  interest  therein  and  the  possession. 
It  cannot  be  said,  then,  that  the  conveyance  was  voluntary, 
and  it  not  being  voluntary,  it  can  only  be  set  aside  on  proof 
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that  the  defendant  was  a  party  to  the  fraudulent  intent  of 
the  grantor,  if  any  such  intent  existed. 

There  is  absolutely  no  evidence  of  fraud  on  the  part  of 
the  defendant,  Tinless  it  be  said  that  the  request  to  withhold 
the  deed  from  record  proves  fraud.  There  are  two  suflScient 
answers  to  this  suggestion:  The  grantor  gave  no  reason  for 
his  request,  and  his  financial  condition  at  that  time  was  such 
that  it  would  cause  the  grantee  no  surprise.  Fraudulent  in- 
tent will  not  be  presumed,  and  secrecy  alone  does  not  neces- 
sarily tend  to  establish  fraud:  Hamilton  v.  Smith,  57  Iowa, 
15,  42  Am.  Rep.  39,  10  N.  W.  276;  Luckhart  v.  Luckhart, 
120  Iowa,  248,  94  N.  W.  461. 

The  general  rule  that  a  voluntary  conveyance  made  in 
contemplation  of  marriage  will  be  declared  fraudulent  has 
a  well-settled  exception  in  cases  of  conveyance  to  children  by 
a  former  wife,  it  being  generally  held  that  where  no  false 
representations  are  made  to  the  prospective  wife,  and  only 
reasonable  provision  is  made  for  such  children  in  proportion 
to  his  or  her  estate,  such  ®*  conveyance  is  not  necessarily 
fraudulent,  but  the  question  in  such  cases  is.  Was  fraud  in- 
tended? Hamilton  v.  Smith,  57  Iowa,  15,  42  Am.  Rep.  39, 
10  N.  W.  276;  note  in  103  Am.  St  Rep.  418.  There  is  no 
competent  evidence  that  Mr.  Beechley  made  any  false  rep- 
resentations as  to  his  property  before  his  marriage  to  the 
plaintiff,  and  such  representations  made  thereafter  are  im- 
material. He  had  two  hundred  and  fifteen  acres  of  land  left, 
worth  one-third  as  much  as  the  land  conveyed,  at  least,  and 
amply  sufficient  to  afford  him  and  the  plaintiff  reasonable 
support  and  sufficient  to  afford  her  reasonable  maintenance 
after  his  death.  Fraud  must  be  clearly  proven,  and  from 
the  record  before  us  we  are  unable  to  say  that  any  fraud  was 
intended  by  the  grantor,  and  we  are  very  clear  that  no  fraud 
on  the  part  of  the  defendant  is  shown:  Hamilton  v.  Smith, 
57  Iowa,  15,  42  Am.  Rep.  39,  10  N.  W.  276 ;  Butler  v.  Butlor, 
^1  Kan.  521,  30  Am.  Rep.  441.  It  is  true,  as  we  have  already 
said,  that  the  grantor  remained  in  possession  and  made  cer- 
tain improvements  on  the  land,  but  he  held  a  life  estate  there- 
in which  was  of  value  to  him,  and  such  possession  and  im- 
provements do  not  alone  establish  adverse  possession  or  a 
trust  for  the  benefit  of  the  plaintiff:  Luckhart  v.  Luckhart, 
120  Iowa,  248,  94  N.  W.  461 ;  McClenahan  v.  Stevenson,  118 
Iowa,  106,  91  N.  W.  925. 
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When  the  two  hundred  and  fifteen  acres  were  conveyed, 
the  defendant,  at  the  request  of  his  father,  prepared  a  deed 
conveying  the  same,  and  later  went  to  his  father's  home  to 
witness  its  execution  and  to  take  the  acknowledgments  there- 
to. The  plaintiff  claims  that,  at  the  time  of  its  execution 
and  as  an  inducement  for  her  to  sign  it,  it  was  talked  by 
those  present  that  there  would  be  four  hundred  and  fifty 
acres  left,  and  that  her  husband  said,  **That  will  be  enough 
for  us,"  and  that  he  further  said  he  would  build  a  new  house 
on  it.  The  plaintiff  says  she  thinks  that  conversation  oc- 
curred in  the  presence  of  the  defendant.  She  bases  her  claim 
to  an  estoppel  on  his  failure  to  then  disclose  his  ownership  of 
the  four  hundred  and  fifty  acres  of  land.  Her  testimony  as 
to  the  statements  of  her  husband  at  that  time  ®*  is  clearly 
incompetent  under  section  4604  of  the  Code.  But  aside  from 
that,  and  aside  from  her  uncertainty  as  to  the  defendant's 
presence  when  such  statements  were  made,  all  of  the  other 
persons  present  when  the  deed  was  executed  and  acknowl- 
edged testify  that  no  such  conversation  was  had  at  that  time. 

If  it  were  true  that  the  plaintiff  were  induced  to  sign  the 
deed  by  representations,  made  in  the  presence  and  hearing 
of  the  defendant,  that  the  four  hundred  and  fifty  •acres  of 
land  still  belonged  to  her  husband,  we  think  it  would  have 
been  his  legal  duty  to  inform  her  that  he  held  the  title  there- 
to, for  silence  when  one  should  speak  may  create  an  estoppel 
as  effectually  as  a  declaration.  But  an  estoppel  in  pais  is 
based  on  fraud,  and  the  conduct  relied  upon  to  establish  it 
must  be  such  as  to  amount  to  fraud,  actual  or  constructive. 
There  must  be  deception,  and  change  of  conduct  in  conse- 
quence thereof:  Garretson  v.  Equitable  etc.  Life  Assn.,  93 
Iowa,  402,  61  N.  W.  952.  To  create  an  estoppel  in  the  in- 
stant case,  it  is  essential  that  the  defendant  should  have  spoken 
and  disclosed  his  title,  and  that  the  plaintiff  was  induced  to 
sign  the  conveyance  by  his  silence:  Garretson  v.  Equitable 
etc.  Life  Assn.,  93  Iowa,  402,  61  N.  W.  952 ;  Jamison  v.  Miller, 
64  Iowa,  402,  20  N.  W.  491.  '  An  estoppel  by  acts  and  declara- 
tions, or  by  silence,  is  defined  by  Bouvier  in  his  Law  Dic- 
tionarv,  541,  as  follows:  "Such  as  arises  from  the  acts  and 
declarations  of  a  person  by  which  he  designedly  induces  an- 
other to  alter  his  position  injuriously  to  himself":  See,  also, 
Wishard  v.  McNeill,  85  Iowa,  474,  52  N.  W.  484.  If  noth- 
ing  was  said  in  the  defendant's  presence  about  the  property 
remaining  after  the  conveyance  of  the  two  hundred  and  fif- 
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teen  acres,  the  defendant  certainly  was  not  bound  to  disclose 
his  ownership  of  the  four  hundred  and  fifty  acres  simply 
because  he  was  called  upon  to  take  the  acknowledgments  of 
the  grantors  of  the  two  hundred  and  fifteen  acres,  for  the 
plaintiff  could  not  have  acted  on  his  silence.  There  can  be 
no  estoppel  by  silence  unless  there  is  a  duty  to  speak.  *•  The 
transaction  concerned  land  in  which  the  defendant  was  in 
no  way  interested,  and  he  was  not  bound  to  disclose  to  the 
plaintiff  a  perfectly  legal  transfer  of  other  lands  made  two 
or  three  years  before :  5  Current  Law,  1288.  The  plaintiff  is 
clearly  not  entitled  to  have  the  deed  set  aside,  and  to  have 
her  statutory  interest  in  the  four  hundred  and  fifty  acres  of 
land. 

Claim  is  made  that  the  plaintiff  put  some  of  her  own  money 
into  the  land  in  question  by  way  of  improvements  made  there- 
on by  her  husband.  She  sold  a  little  place  of  her  own  for 
$800,  and  she  testifies  that  some  of  the  money  received  from 
this  sale  was  so  used.  She  is  unable  to  show,  however,  that 
any  certain  sum  was  used  for  the  purpose,  and  we,  of  course, 
cannot  supply  the  want  of  testimony  on  the  subject,  and  can- 
not, therefore,  find  that  any  substantial  amount  was  so  used. 

The  judgment  must  be  reversed. 

Jastlces  Weaver  and  Ladd  Dissented  from  the  conclusion  of  the 
majority  of  the  court  that  the  charge  of  fraud  was  not  supported  hj 
the  evidence,  and  that  the  plea  of  estoppel  had  not  sufficient  support 
in  the  record.  However,  they  did  not  question  the  soundness  of  the 
legal  propositions  advanced  in  the  opinion. 


Antenuptial  Conveyances  in  Fraud  of  the  prospective  husband  or  wife 
of  the  grantor  are  discussed  in  the  note  to  Collins  v.  Collins,  103  Am. 
St.  Bep.  418.  If  a  conveyance  is  voluntary,  and  the  intention  of  the 
grantor  is  to  defraud  any  person  whom  he  thereafter  should  marry  of 
her  marital  rights,  it  is  immaterial,  so  far  as  concerns  the  validity 
of  the  transaction,  that  he  has  not  yet  selected  any  particular  person 
as  his  wife:  Higgins  v.  Higgins,  109  Anu  Bt.  Bep.  316. 
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TALCOTT  BROTHERS  v.  CITY  OP  DES  MOINES. 

[134  Iowa,  113,  109  N.  W.  311.] 

FDBLIO  STREETS — Ohangtt  of  Oracle — ^Damage  to  Abutting 
Owner. — A  city  may,  in  bringing  a  street  of  which  it  owns  the  fee 
to  the  re-established  grade,  excavate  therein  so  that  the  soil  of  an 
abutting  lot  will  slide  into  the  street,  without  incurring  liability  for 
taking  property  without  compensation  or  for  removing  the  lateral 
support,     (p.  432.) 

W.  H.  Bremner,  M.  H.  Cohen  and  B.  B.  Alberson,  for  the 
appellants. 

George  H.  Lewis,  for  the  appellees. 

*^*  BISHOP,  J.  Action  to  recover  damages  for  an  inva- 
sion upon  and  injury  to  real  estate.  Plaintiffs  are  the  owners 
of  certain  lots  abutting  on  what  is  known  as  ** State  street," 
in  the  defendant  city.  They  allege  that  long  prior  to  the  mat- 
ters complained  of  they  had  improved  their  said  property, 
and  this  was  done  with  reference  to,  and  in  conformity  with, 
the  natural  surface  of  said  street.  Among  other  things,  it 
is  then  alleged  that  in  the  year  1901,  the  city,  by  its  officers 
and  agents,  entered  upon  said  street  and  proceeded  to  make 
municipal  improvements,  and  that  in  connection  therewith, 
and  particularly  in  front  of  plaintiffs'  lots,  the  street  was 
caused  to  be  excavated  up  to  the  lot  line  to  the  depth  of 
several  feet.  And  plaintiffs  say  that  their  property  was 
thereby  invaded,  injured  and  damaged  in  that  the  lateral 
support  to  the  soil  having  been  removed,  such  soil  for  some 
distance  on  the  surface  back  from  the  lot  line  became  loose 
and  slid  down  into  the  street,  and  that  in  addition  to  the 
injury  to  the  property  arising  directly  therefrom,  the  ex- 
pense of  a  retaining  wall  was  made  necessary.  The  plead- 
ing presents  the  conclusion  that  the  acts  of  the  city  so  had 
and  done  constituted  a  taking  of  their  property  without  com- 
pensation being  made  therefor  within  the  meaning  of  the 
constitution  of  this  state  and  of  the  United  States.  Recovery 
*^*  is  asked  on  account  of  the  diminution  in  the  sale  and 
rental  value  of  the  property,  and  for  the  expense  of  building 
a  wall.  The  answer  of  defendant  makes  admission  of  the 
street  excavation,  but  it  is  alleged  that  the  work  was  done 
under  proceedings  authorized  by  statute,  and  was  in  all  re- 
spects proper  and  legal ;  the  object  being  to  bring  the  surface 
thereof  to  the  level  of  the  grade  regularly  established  for  said 
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street  and  to  permanently  improve  the  same.  The  damage 
alleged  by  plaintiffs  is  accordingly  denied.  It  is  also  denied 
that  there  was  any  violation  of  the  constitutional  provision 
invoked.  To  the  answer  a  demurrer  was  interposed.  The 
first  six  grounds  thereof  have  relation  to  matters  of  allega- 
tion found  in  the  answer  concerning  the  title  of  the  city  to 
the  fee  of  the  street,  and  to  the  ordinances  and  proceedings 
under  which  the  improvements  in  question  were  being  pro- 
ceeded with.  As  to  all  such  grounds  the  demurrer  was  over- 
ruled. The  remaining  grounds  were  as  foUow^s:  **(7)  It  ap- 
pears that  in  excavating  the  street  there  was  removed  the 
natural  support  of  the  adjacent  soil  to  which  plaintiffs  were 
entitled  of  right,  and  the  city  thereby  became  liable  for  all 
damages  to  plaintiff's  property  thus  occasioned.  (8)  It  ap- 
pears that  by  reason  of  the  acts  of  defendant  alleged  the 
soil  of  plaintiff's  property  as  the  same  was  left  by  excavation 
was  thereby  caused  to  crumfcle  and  slide  into  the  street, 
and  there  was  accordingly  a  physical  invasion  of  plaintiff's 
property  and  a  taking  thereof  without  making  due  compen- 
sation as  provided  by  the  constitution."  Upon  these  grounds 
the  demurrer  was  sustained.  From  the  ruling  so  far  as  ad- 
verse, the  defendant  city  appeals. 

There  has  come  to  us  with  the  record  in  the  case  what  are 
denominated  ** briefs"  and  ** arguments"  addressed  to  a  cross- 
appeal  by  the  plaintiffs.  The  ^*®  record  does  not  show  that 
any  such  appeal  was  taken.  Since  the  submission  of  the  case, 
there  has  been  filed  with  the  clerk  a  statement  on  the  part 
of  the  attorneys  for  the  city  to  the  effect  that  a  timely  and 
legal  notice  of  cross-appeal  was  served  upon  them,  but  that, 
in  preparing  the  record  for  this  court,  they  failed  by  over- 
sight to  include  the  same  in  such  record.  If  this  method  of 
record  presentation  could  be  approved,  still  it  must  be  said 
that  there  is  nothing  before  us  to  indicate  that  any  such  no- 
tice was  served  upon  the  clerk  of  the  court  below.  This  was 
essential  to  the  appeal.  Following  the  statute,  and  imder 
our  repeated  holdings,  we  are  without  jurisdiction  to  enter- 
tain the  cross-appeal:  Code,  sec.  4114;  Names  v.  Names,  74 
Iowa,  213,  37  N.  W.  163;  Plummer  v.  People's  Bank,  74  Iowa, 
731,  33  N.  W.  150 ;  Clayton  v.  Sievertsen,  115  Iowa,  687,  87 
N.  W.  412. 

2.  The  constitutional  provision  invoked  by  plaintiff — ^section 
18  of  the  Bill  of  Rights — declares  that  private  property  shall 
not  be  taken  for  public  use  without  just  compensation  first 
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being  made.  And  it  will  be  observed  that  the  precise  ground 
of  the  ruling  of  the  trial  court  complained  of  was  that  on  the 
facts  alleged,  of  whicli  the  answer  made  admission,  a  case 
of  wrongful  taking  of  private  property  within  the  meaning 
of  the  constitution  was  made  out.  It  is  the  correctness  of 
this  ruling  that  is  made  the  subject  of  argument,  and  we 
shall  confine  our  attention  thereto.  To  begin  with,  it  is  no 
doubt  the  general  rule  that  every  owner  of  soil  has  the  right 
to  a  continuance  of  the  lateral  support  afforded  thereto  in  a 
state  of  nature  by  the  soil  of  his  neighbor.  The  right  is  one 
of  property,  and  the  owner  may  restrain  any  threatened  in- 
terference therewith,  or,  if  deprived  thereof,  he  may  have  re- 
covery in  the  way  of  damages.  The  cases  in  which  the  doc- 
trine is  announced  are  extensively  collected  in  1  Cyclopedia, 
775  et  seq.,  and  we  need  not  stop  for  further  citation.  And, 
on  general  view,  we  perceive  no  good  reason  for  making  any 
distinction  between  those  cases  involving  the  question  of  lat- 
eral support  where  a  municipality  is  a  party  and  those  in 
which  the  rights  of  individuals  simply  are  ^^'^  brought  for- 
ward for  consideration.  It  becomes  manifest  upon  examina- 
tion and  reflection,  however,  that,  when  dealing  with  the  sub- 
ject matter  as  related  to  the  improvement  of  streets  in  mu- 
nicipalities, we  are  not  given  the  situation  which  obtains  or- 
dinarily in  cases  arising  between  individual  adjoining  owners. 
A  municipality  takes  title  in  fee  to  streets  by  authority  of 
statute,  and  for  a  specific  purpose.  .Having  acquired  title, 
it  becomes  its  right — and,  not  only  that,  but  subject  to  some 
qualifications  as  to  time  and  manner,  its  duty — to  **  improve 
and  repair*':  Code,  sec.  751.  Now,  it  is  apparent  to  every 
observing  man,  and  hence  must  have  been  to  the  legislature, 
that  a  system  of  streets  constructed  to  meet  the  requirements 
of  the  public  is  not  possible  in  the  average  municipality  by 
conforming  strictly  to  the  natural  surface  of  the  soil.  There 
must  be  a  cut  here  and  a  fill  there.  When,  therefore,  munici- 
pal authority  was  granted  to  acquire  land  for  and  to  lay  out 
streets,  there  was  annexed  the  general  power  to  establish 
grades  and  to  improve  in  accordance  with  such  grades :  Code, 
sees.  751,  782.  And  it  has  never  been  doubted  but  that  within 
the  contemplation  of  the  statute  the  right  to  grade  and  im- 
prove is  coextensive  with  the  limits  of  the  street:  GkiUaher 
▼.  City  of  Jefferson,  125  Iowa,  324,  101  N.  W.  124.  Title  as 
for  a  street  being  present,  the  municipality  may  not  only 
enter  upon  and  proceed  to  improve,  but,  in  the  language  of 
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the  cases,  the  character  and  extent  of  the  improvements  to  be 
made,  as  of  grading,  etc.,  is  for  the  exclusive  determination 
of  the  municipal  authosities.  The  courts  will  not  interfere 
with  their  action  unless  fraud  or  Oppression  is  made  to  ap- 
pear :  Dewey  v.  Des  Moines,  101  Iowa,  416,  17  N.  "W.  605. 

As  a  matter  of  statute,  it  is  nowhere  provided  that  dam- 
ages may  be  recovered  by  an  abutting  property  owner  occa- 
sioned by  the  work  of  bringing  the  surface  of  a  street  to  the 
grade  as  originally  established  therefor.  And,  except  in  cases 
where  a  physical  trespass  and  taking  possession  of  the  soil 
has  been  made  to  appear,  or  we  have  **®  been  presented  with 
allegation  and  proof  of  negligence  in  respect  of  the  manner 
of  doing  the  work,  we  have  steadily  refused  to  recognize  any 
such  right  as  existing  at  common  law :  Greal  v.  Eeokuk,  4  G. 
Greene,  47 ;  Coates  v.  Davenport,  9  Iowa,  227 ;  Russell  v.  Bur- 
lington, 30  Iowa,  262;  Hoffman  v.  Muscatine,  113  Iowa,  332, 
85  N.  W.  17 ;  Reilly  v.  Ft.  Dodge,  118  Iowa,  633,  92  N.  W. 
887.  It  is  to  be  observed,  however,  that  in  no  one  of  our 
cases  giving  sanction  to  a  recovery  was  the  right  bottomed 
on  the  lateral  support  doctrine.  And  the  subject  matter  was 
not  presented  to  the  court  or  discussed  in  opinion  as  involv- 
ing any  question  of  constitutional  right.  In  Creal  v.  Keokuk, 
4  G.  Greene,  47,  the  injury  complained  of  consisted  in  plain- 
tiff being  compelled  to  raise  his  store  building  to  conform  to 
a  grade  established  by  the  city  for  the  street.  The  ground 
of  the  denial  of  a  right  of  recovery  was  twofold.  After  speak- 
ing of  the  necessity  for  and  benefits  of  municipal  corporate 
organization,  it  is  said  in  the  opinion  that  every  man  who  be- 
comes a  citizen  of  the  municipality  becomes  a  member  of  the 
corporation,  and  consents  to  the  provisions  and  powers  as  well 
as  the  liabilities  contained  in  the  charter.  One  of  these  pro- 
visions authorized  the  grading  of  streets.  "This,"  it  is  said, 
**was  agreed  to  by  the  parties  to  the  compact,  and  consid- 
ered essential  to  the  enjoyment  of  property  and  advancement 

and  prosperity  of  the  city It  being  for  the  mutual 

benefit  of  all  that  this  power  should  exist  and  be  incorporated 
into  the  charter,  and  the  grading  of  the  streets  being  neces- 
sary for  the  convenience  of  all,  every  man  surrendered  for 
his  own  good  all  objections  to  the  prudent  exercise  of  this 
power."  The  court  then  goes  on  to  the  further  pronounce- 
ment that  with  title  to  the  fee  of  the  street  there  passed  to 
the  city  as  by  grant  the  right  to  do  all  those  things  reason- 
ably necessary  to  make  it  safe  and  convenient  for  the  le- 
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quired  purpose.  In  each  of  our  cases  which  follow,  the  con- 
dusion  reached  in  Creal  ▼.  Keokuk,  4  G.  Greene,  47,  finds 
approval  without  discussion.  Counsel  for  appellees  has  not 
in  argument  taken  note  of  these  cases,  and  ^^®  this,  we  as- 
sume, on  the  theory  that  the  filling  of  a  street  within  its 
borders  does  not  amount  to  a  taking  of  the  abutting  prop- 
erty or  any  part  thereof,  and  hence  the  cases  are  not  in  point. 
Whether  this  is  so  or  not,  we  shall  have  occasion  to  treat  of 
on  a  later  page  of  this  opinion. 

The  general  subject  has,  with  more  or  less  frequency,  been 
dealt  with  by  the  courts  elsewhere,  and  examination  discloses 
that  not  a  little  conflict  exists  in  the  cases  and  among  the 
text-writers.  Within  proper  limits,  we  can  do  no  more  than 
to  call  attention,  in  a  partial  way,  to  what  has  been  said  on 
the  subject.  The  English  cases,  and,  almost  without  excep- 
tion, the  earlier  cases  in  this  country,  hold  to  the  doctrine  of 
nonliability  for  damages  variously  denominated  as  "indi- 
rect," "incidental,"  or  "consequential,"  arising  out  of  the 
making  of  street  improvements.  Of  these  a  leading  Ameri- 
can case  IS  Callender  v.  Marsh,  1  Pick.  (Mass.)  418.  There 
the  case  was  for  digging  down  the  street  in  front  of  plaintiff's 
dwelling-house  and  taking  away  the  earth,  so  as  to  lay  bare 
the  foundations  of  the  house  and  endanger  its  falling,  in  con- 
sequence of  which  the  plaintiff  was  obliged  to  build  new  walls, 
etc. — a  case  in  its  facts,  as  will  be  seen,  very  similar  to  the 
one  we  have  before  us.  The  defendant,  a  street  ofl5cer  of  the 
city,  pleaded  the  statute  authorizing  the  work  of  grading 
streets,  and  to  this  the  plaintiff  made  reply  that  the  statute 
was  in  excess  of  constitutional  authority  in  that  according 
to  a  provision  of  the  Declaration  of  Rights  no  property  of 
an  individual  can  be  appropriated  to  public  uses  without  rea- 
sonable compensation  being  made  therefor.  In  refusing  to 
make  application  of  the  constitutional  provision,  the  court 
said:  "There  has  been  no  construction  given  to  this  provi- 
sion which  can  extend  the  benefit  of  it  to  the  case  of  one  who 
suffers  an  indirect  or  consequential  damage  or  expense  by 
means  of  the  right  use  of  property  already  belonging  to  the 
public.  It  has  ever  been  confined,  in  judicial  application,  to 
the  case  of  property  actually  taken  and  appropriated  by  the 
government"  Finding  that  the  **^  street  had  been  prop- 
erly laid  out,  the  court  proceeded  to  say  further:  "He  who 
sells  [to  the  city]  may  claim  damages,  not  only  on  account 
of  the  value  of  the  land  taken,  but  for  the  diminution  of  the 
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value  of  adjoining  lots,  calculating  upon  the  future  probable 
reduction  or  elevation  of  the  street.     And  all  this  is  a  proper 
subject  for  the  inquiry  of  those  who  are  authorized  to  lay  out, 
or  of  a  jury  if  a  party  should  demand  one.     And  he  who  pur- 
chases lots  so  situated  for  the  purpose  of  building  upon  tbem 
is  bound  to  consider  the  contingencies  which  may  belong  ta 
them."    And  this  language  was  quoted  with  approval  in  the 
opinion  in  Creal  v.  Keokuk,  4  G.  Greene,  47.    Following  tbis 
came  the  case  of  Radcliff's  Exrs.  v.  Mayor,  4  N.  Y.  195,  53 
Am.  Dec.  357.     There,  also,  the  case  arose  out  of  a  street  ex- 
cavation whereby  the  soil  of  plainti£F's  lot  was  caused  to  fall. 
A  recovery  was  denied  on  the  ground  that  the  defendants 
were  acting  under  authority  conferred  by  the  legislature  to 
grade,  and  were  not  answerable  for  the  consequential  dam- 
ages sustained  by  abutting  owners,  the  statute  having  made 
no  provision  for  the  payment  of  such  damage.     In  the  course 
of  the  opinion  it  is  said:  **Our  constitution  provides  that  pri- 
vate property  shall  not  be  taken  for  public  use  without  just 
compensation.     But  I  am  not  aware  that  this,  or  any  similar 
provision  in  the  constitutions  of  other  states,  has  ever  been 
held  applicable  to  a  case  like  this.     Although  plaintiff's  prop- 
erty has  suffered  damage,  I  find  no  precedent  for  saying  that 
it  has  been  taken  for  public  use  within  the  meaning  of  the 
Constitution."    This  case  was  cited  in  approval  in  the  late 
case  of  Uppington  v.  New  York,  165  N.  Y.  222,  59  N.  B.  91, 
53  L.  R.  A.  550.     The  question  presented  in  Mayor  etc.  v. 
Omberg,  28  Ga.  46,  73. Am.  Dec.  748,  was  in  ail  respects 
similar.    It  was  there  said:  **It  being  conceded  that  these 
proceedings  are  regular,  that  what  has  been  done  it  was  law- 
ful to  do,  and  the  corporation  not  having  transcended  its  au- 
thority, our  conclusion  is  that,  although  the  plaintiff  has  been 
injured,    it    is    damnum    absque    injuria.     People    purchase 
'**  property  and  build  in  towns  with  full  knowledge  of  pub- 
lic necessity  to  level  streets  by  excavating  or  elevating  as  the 
case  may  demand;  and  they  must  take  the  chances  and  the 
consequences."    And  further:  **It  cannot,  we  think,  with  any 
propriety  be  contended  that  this  is  taking  private  property  for 
public  use."    In  M.  E.  Church  v.  City  of  Wyandotte,  31  Kan. 
721,  3  Pac.  527,  another  excavation  case,  it  was  held  that  in 
the  absence  of  any  express  provision  of  statute  on  the  subject, 
a  city  cannot  be  made  liable  for  incidental  injuries  arising 
from  the  exercise  of  its  continuing  authority  to  make  changes 
in  the  grade  of  its  streets;  that  in  such  there  is  no  taking 
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of  private  property  for  public  use.  In  Taylor  v.  St.  Louis, 
14  Mo.  20,  55  Am.  Dec.  89,  the  damage  arose  out  of  the  ex- 
cavation of  an  alley  causing  the  soil  of  plaintiff's  premises 
to  cave  in.  It  was  held  that  here  was  not  an  exercise  of 
eminent  domain  so  as  to  require  compensation.  Northern 
Trans.  Co.  v.  Chicago,  99  U.  S.  635,  25  L.  ed.  336,  was  a 
case  for  damages  growing  out  of  an  interference  with  access 
to  plaintiff's  property  by  a  work  of  public  improvement. 
And  it  was  said:  **That  persons  appointed  or  authorized  by 
law  to  make  or  improve  a  highway  are  not  answerable  for 
consequential  damages,  if  they  act  within  their  jurisdiction 
and  with  care  and  skill,  is  a  doctrine  almost  universally  ac- 
cepted alike  in  England  and  in  this  country."  After  citing 
several  cases,  among  others  Callender  v.  Marsh,  1  Pick.  418, 
the  court  proceeds:  "The  decisions  to  which  we  have  re- 
ferred were  made  in  view  of  Magna  Charta  and  the  restric- 
tion to  be  found  in  the  constitution  of  every  state,  that  pri- 
vate property  shall  not  be  taken  for  public  use  without  just 
compensation  being  made.  But  acts  done  in  the  proper  ex- 
ercise of  governmental  powers,  and  not  directly  encroach- 
ing upon  private  property,  though  their  consequences  may 
impair  its  use,  are  universally  held  not  to  be  a  taking  within 
the  meaning  of  the  constitutional  provision."  In  Smith  v. 
Eau  Claire,  78  Wis.  457,  47  N.  W.  830,  the  damage  sought 
to  be  recovered  was  for  an  elevation  of  the  street  surface. 
122  ipjjg  doctrine  of  nonliability  for  consequential  damages 
was  declared  for,  and  the  court  adds:  '*The  principle  upon 
which  the  rule  is  based  seems  to  be  that  the  purchaser  of  a 
lot  upon  a  street  is  supposed  to  calculate  the  chances  that  the 
grade  of  the  street  may  be  changed,  and  such  contingency  is 
an  element  which  affects  the  price  he  pays  for  the  lot.'^ 
Pellowes  V.  New  Haven,  44  Conn.  240,  26  Am.  Rep.  447, 
was  an  excavation  case,  and,  as  here,  the  complaint  was  of 
the  sliding  in  of  the  soil  of  the  abutting  lots.  A  recovery 
was  denied,  and  the  holding  was  put  on  the  ground  that  an 
injury  of  the  character  alleged  must  have  been  contemplated 
when  the  street  was  laid  out,  and  damages  consequent  thereon 
must  have  been  considered  and  compensation  made  or  waived 
at  such  time.  The  foregoing  reference  to  particular  cases 
will  be  sufficient  to  indicate  the  trend  of  judicial  decision. 
If  the  reader  cares  to  exploit  the  subject  further,  he  will  find 
the  cases  well  collected  in  Dillon  on  Municipal  Corporations, 
section  989  et  seq.  and  notes,  in  Cooley  on  Constitutional 
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Limitations,  251  (note)  ,  in  Lewis  on  Eminent  Domain,  sec- 
tion 92  et  seq.,  and  notes,  and  in  Abbott  on  Municipal  Cor- 
porations, section  810  (note).  See,  also,  the  exhaustive  dis- 
senting opinion  of  Mr.  Justice  Hoyt  in  Parke  v.  Seattle,  5 
Wash.  1,  34  Am,  St.  Rep.  839,  31  Pac.  310,  32  Pac.  82,  20 
L.  R.  A.  68. 

Judge  Dillon,  in  discussing  the  subject  in  his  work  (sec- 
tion 989),  says:  "In  view  of  the  nature  of  the  streets  and 
of  that  control  over  them  which  of  right  belongs  to  the  state, 
and  of  the  nature  of  the  ownership  of  lots  bounded  thereon, 
which  implies  subjection,  if  not  consent,  to  the  exercise  and 
determination  of  the  public  will  respecting  what  grades  or 
changes  in  grades  thereof  shall,  from  time  to  time,  be  found 
necessary,  and  what  other  improvements  thereon  or  therein 
(w^ithin  the  legitimate  purposes  of  streets)  shall  be  found  ex- 
pedient, we  think  that  adjoining  property  owners  are  not 
entitled  of  legal  right,  without  constitutional  or  statutory 
aid,  to  compensate  for  damages  **•  which  result  as  an  inci- 
dent or  consequence  of  the  exercise  of  this  power  by  the  state, 
or  the  municipality  by  delegation  from  the  state."  And  in 
section  992  he  states  it  as  his  conclusion  that,  although  ad- 
joining property  may  suffer  indirect  or  consequential  dam- 
ages as  a  result  of  street  improvements,  still  it  is  not,  in  a  con- 
stitutional sense,  taken  for  public  use.  Judge  Cooley,  in 
his  work  on  Constitutional  Limitations,  page  253,  sums  up 
his  view  of  the  subject  thus:  **If  a  city  .  •  .  .  orders  and  con- 
structs public  works  from  which  incidental  injury  results 
to  individuals  ....  an  action  will  not  lie  for  injury.  The 
reason  is  obvious.  The  maintenance  of  such  an  action  would 
transfer  to  court  and  jury  the  discretion  which  the  law  vests 
in  the  municipality,  but  transfer  them  not  to  be  exercised 
directly  and  finally,  but  indirectly  and  partially  by  the  retro- 
active effect  of  punitive  verdicts  upon  special  complaints." 

Of  the  cases  which  announce  a  rule  at  variance  with  the 
class  of  which  those  cited  above  stand  as  examples  are  the  fol- 
lowing: Stearns  v.  Richmond,  88  Va.  992,  29  Am.  St.  Rep. 
758, 14  S.  E.  847 ;  Parke  v.  Seattle,  5  Wash.  1,  34  Am.  St.  Rep. 
839,  31  Pac.  310,  32  Pac.  82,  20  L.  R.  A.  68 ;  Dyer  v.  St  Paul, 
27  Minn.  457,  8  N.  W.  272 ;  Damkoehler  v.  Milwaukee,  124 
Wis.  144, 101  N.  W.  706.  And  the  Ohio  cases  of  which  Keating: 
V.  Cincinnati,  38  Ohio  St.  141, 43  Am.  Rep.  421,  is  a  type.  The 
Ohio  cases  have  from  the  beginning  consistently  declared  for  a 
liability  doctrine,  not  on  constitutional  grounds,  but  upon  the 
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general  principles  as  expressed  in  the  maxim  "Sic  utere  tuo/' 
etc.  For  the  other  cases  it  must  be  said  that  in  no  one  of  them 
was  the  decision  made  to  rest  on  strict  constitutional  grounds. 
In  each  thereof  the  court  was  called  upon  to  deal  with  a  con- 
dition of  peculiar  hardship  arising  out  of  the  withdrawal  of 
lateral  support  in  making  a  street  excavation.  And  while 
the  doctrine  of  nonliability  for  consequential  damages  as 
summed  up  by  Judge  Dillon,  supra,  was  not  impugned — on 
the  contrary,  adherence  thereto  was  expressly  announced  in 
the  Wisconsin  and  **•  Virginia  cases — ^the  several  decisions 
were  put  upon  the  ground  that  the  rule  of  lateral  support 
as  it  obtains  between  individual  land  owners  should  obtain 
between  a  municipality  and  an  abutting  lot  owner.  And  in 
this  view,  Mr.  Lewis,  in  his  work  on  Eminent  Domain,  section 
101,  concurs.  Another  class  of  cases  cited  to  our  attention 
may  properly  enough  be  taken  note  of.  It  has  been  variously 
held,  both  in  this  state  and  otherwhere,  that  a  municipality 
may  be  charged  as  for  a  taking  in  the  constitutional  sense 
where  in  making  a  street  fill  the  earth  at  the  base  of  the  em- 
bankment is  permitted  to  encroach  upon  the  abutting  prop- 
erty. Of  these  cases  Hendershott  v.  City  of  Ottumwa,  46 
Iowa,  658,  26  Am.  Rep.  182,  furnishes  a  sufficient  example. 
It  was  there  decided  that  the  city  had  no  right  in  making  an 
embankment  to  enter  upon  plaintiff's  lot  and  deposit  earth 
thereon,  and  that  it  made  no  difference  whether  the  deposit 
was  directly  made,  or  that  the  earth  was  permitted  to  roll 
down  the  sides  of  the  embankment  in  such  manner  that  it 
passed  at  once  upon  the  lot.  In  either  event,  it  would  amount 
to  an  encroachment  on  the  soil  of  the  lot,  and  hence  a  direct 
trespass.  In  closing  the  opinion  the  court  said:  **We  need 
not  determine  whether  a  city  is  liable  for  digg:ing  to  a  line 
of  a  street  by  which  the  soil  upon  the  adjoining  land  is  caused 
to  fall,  to  the  damage  of  the  owner.  There  is  a  clear  dis- 
tinction between  such  a  case  and  the  case  at  bar.  In  making 
an  excavation  to  the  line  of  the  street,  there  is  no  encroaoh- 
ment  upon  the  adjoining  land.  The  injury  is  not  direct  and 
immediate.  It  depends  upon  the  lapse  of  time,  the  action  of 
the  elements,  the  depth  of  the  excavation,  and  the  character 
of  the  soil.'*  It  may  be  said  in  passing  that,  following  the 
case  thus  cited,  and  furnishing  a  legislative  view  of  the  sub- 
ject, came  the  act  of  the  25th  General  Assembly,  now  Code, 
section  784,  which  provides  that  cities  of  the  first  class  in  ad- 
dition to  the  right  to  purchase  shall  have  the  extraordinary 
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power  to  take  by  condemnation  proceedings  so  much  of  the 
abutting  lands  as  may  be  necessary  to  the  construction  of  a 
street  fill,  to  the  end  that  the  *^  street,  when  brought  to 
grade,  shall  be  of  uniform  surface  to  the  full  width  thereof 
as  laid  out.  Upon  the  abutting  property  being  brought  to 
grade  the  city  shall  reconvey  to  the  owner  upon  repayment  of 
the  originalpurchase  or  condemnation  price. 

Still  another  class  of  cases  are  cited  on  the  brief  of  coun- 
sel for  appellee,  of  which  mention  only  need  be  made.  In 
several  of  the  states  a  change  has  been  made  in  the  form  of 
constitutional  expression,  so  that  as  now  existing  the  man- 
date  forbids,  not  only  the  taking  of  private  property,  but 
declares  that  it  shall  not  be  injured  or  damaged.  Expressly 
based  on  such  a  provision,  it  has  been  variously  held  that  for 
indirect  injuries  or  consequential  damages  caused  to  abut- 
ting property  by  the  making  of  street  improvements  a  recov- 
ery may  be  had.  We  shall  not  attempt  a  discussion  as  to 
the  soundness  of  the  conclusion  reached  in  these  cases,  be- 
cause manifestly  enough  they  cannot  be  accepted  as  author- 
ity, where,  as  in  this  state,  no  such  constitutional  provision  ex- 
ists. 

With  the  general  state  of  authority  before  us,  we  come 
to  con»<icler  what  shall  be  the  rule  adopted  for  the  determina- 
tion of  the  instant  case.  The  question  is  of  much  importance 
beiause  common  observation  teaches  that  the  facts  as  dis- 
closed by  the  petition  are  not  unusual  in  practical  experience. 
In  most  of  the  cities  and  towns  of  this  state  grading  work 
is  necessary  to  the  convenient  use  of  streets,  and  elevations 
and  excavations  are  frequent.  As  the  question  is  presented 
to  us  it  may  be  divided  thus:  1.  Must  it  be  said  that  in  the 
case  of  a  street  excavation  which  has  resulted  in  the  caving 
in  of  the  soil  of  the  abutting  lots  along  the  street  line  there 
has  been  a  taking  in  contravention  of  the  provision  of  the 
Bill  of  Bights?  2.  If  not  a  taking  in  the  constitutional  sense, 
then  shall  the  rule  of  our  former  cases  be  repudiated  and 
the  lateral  support  doctrine  as  the  same  has  application  in 
cases  arising  between  individual  owners  be  made  to  govern  t 

**•  Quite  naturally  we  address  ourselves  first  to  the  con- 
stitutional question.  It  should  be  kept  in  mind  in  this  con- 
nection that  plaintiffs  do  not  complain  as  of  a  direct  and 
physical  invasion  upon  their  soil.  They  are  not  seeking  to 
recover  the  value  of  the  earth  which  caved  off  into  the  street 
Their  action  is  for  damages  to  their  premises  as  a  whole,  in 
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the  respect  that  the  convenience  of  use  has  been  destroyed  in 
party  and  the  sale  and  rental  value  diminished.  Now,  as  a 
general  proposition,  it  would  seem  that  there  can  be  no  dis- 
turbance of  or  interference  with  the  property  rights  of  an 
abutting  owner  without  involving  to  some  extent  a  taking. 
The  right  to  light,  air,  of  access,  to  be  free  from  nuisance, 
etc.,  as  well  as  the  right  of  lateral  support,  are  property 
rights,  and  it  follows  as  a  matter  of  course,  that  he  who  de- 
prives the  owner  thereof  in  any  degree  is  guilty  of  a  taking. 
If  without  right,  he  may  be  held  answerable.  And,  reason- 
ing from  one  point  of  view,  there  can  be  no  difference  whether 
the  taking  is  by  an  individual  or  by  the  public.  It  is  mani- 
fest, however,  that  in  many  respects  the  relations  existing 
between  individuals,  separately  considered,  cannot  be  ac- 
cepted as  in  all  respects  the  correct  measure  to  judge  of  the 
relations  between  the  citizen  and  the  municipal  body  of 
which  he  is  a  part.  In  every  citizen  there  is  vested  dual 
riglits — those  individual  to  himself,  as  of  life  and  property, 
and  those  which  concern  the  general  public  of  which  he  is  a 
part.  The  former  he  may  defend  as  against  every  other  citi- 
zen, but  it  is  the  very  essence  of  government  and  fundamen- 
tally so,  that  private  rights  shall  at  all  times  be  held  subordi- 
nate to  the  public  good.  And  to  this  every  citizen  is  held,  as 
by  imperative  decree,  to  have  given  his  consent.  Hence  it  is 
that  reduced  to  a  last  analysis  the  Bill  of  Rights  is  no  more 
than  a  bill  of  favors.  It  follows  that  whoever  associates  him- 
self with  the  community  in  legal  contemplation  proclaims 
primary  allegiance  to  the  common  good  of  that  community 
as  within  bounds  it  finds  expression  in  the  voice  of  consti- 
tuted authority.  And  his  rights  are  those  that  the  law  gives 
^^^  him.  One  of  those  rights,  as  we  have  seen,  is  that  prop- 
erty accumulated  by  him  shall  not  be  taken  for  the  use  of  the 
public  without  compensation.  But  with  consistency  this 
grant  cannot  be  given  force  according  to  a  literal  reading  of 
the  language  used.  Thus  it  has  never  been  considered  that 
every  property  right  conceivable,  nor  every  possible  talcinsr, 
was  included  in  tiie  grant.  And  it  could  not  well  be.  It 
would  be  subversive  of  public  interests  in  the  highest  degree, 
and  wholly  intolerable,  if  every  act  done  in  the  name  of  the 
government  which  should  have  effect,  near  or  remote,  to  re- 
strict or  impair  individual  property  holdings,  could  be  made 
the  basis  of  a  legal  demand  for  compensation.  A  recovery  of 
damages  for  an  injury  which  is  merely  an  incident  of  com- 
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munity  life,  or  which  flows  fcom  the  general  and  necessary 
operations  of  government,  must  be  regarded  as  waived  in 
virtue  of  the  compact  existing  between  the  individual  and 
the  public,  and,  so  considered,  the  force  of  reasoning  in  the 
statement  respecting  the  subject  as  quoted  by  Judge  Dillon 
becomes  fully  apparent.  It  is  in  this  view  that  courts  in 
giving  construction  to  the  constitution  have  held  almost  uni- 
versally that  there  can  be  no  recovery  for  indirect  or  conse- 
quential damages  resulting  from  the  work  of  public  improve- 
ment. As  applied  to  such  cases,  and  to  maintain  a  harmoni- 
ous balance,  the  constitution  must  be  construed  to  mean  not 
only  that  the  taking  must  be  direct,  but  it  must  amount  to 
an  actual  invasion  and  appropriation  of  the  abutting  prop- 
erty or  some  part  thereof  in  such  manner  as  to  deprive  the 
owner  of  the  use  thereof,  as  was  complained  of  in  Ilender- 
shott  V.  Ottumwa,  46  Iowa,  658,  26  Am.  Rep.  182.  See  the 
cases  cited  foregoing,  and,  generally  on  the  subject,  Cooley 
on  Constitutional  Limitations,  666.  Also  the  cases  collected 
in  8  Words  and  Phrases,  6852.  To  say  otherwise  would  be  to 
practically  tie  the  hands  of  the  state,  acting  through  its  mu- 
nicipalities, and  prevent  the  making  of  most,  if  not  all,  those 
improvements  which  are  universally  considered  essential,  not 
only  to  the  comfort  and  convenience  of  individual  members 
^^^  of  the  general  public,  but  to  the  growth  and  development 
of  our  cities  and  towns.  Not  a  street,  park  or  other  public 
place  could  be  opened,  improved  or  vacated;  not  a  bridge, 
levee,  market-house  or  other  public  building  could  be  built, 
put  into  use,  abandoned  or  torn  down,  except  upon  payment 
of  damages  to  every  property  owner  making  proof  that  the 
use  of  his  property  was  being  interfered  with,  or  that  the 
value  thereof,  in  whole  or  in  part,  had  thereby  suffered  or 
been  taken  away.  Thus  that  one  who  suffers  inconvenience 
in  the  use  of  his  property,  or  loss  in  the  value  thereof,  by 
reason  of  the  vacation  of  a  public  street,  cannot  recover  dam- 
ages thepefor  on  the  ground  that  such  constitutes  a  taking 
for  public  use,  see  Barr  v.  Oskaloosa,  45  Iowa,  275  and  cases 
cited.  Looking,  now,  to  the  case  as  here  made  by  plaintiffs, 
it  is  clear  that  they  have  suffered  no  physical  invasion  or 
appropriation  of  their  premises,  nor  have  they  been  deprived 
of  the  free  use  thereof  from  one  boundary  line  to  the  other. 
The  city  had  the  right,  as  we  have  seen,  to  make  the  excavation, 
and,  had  the  soil  been  such  as  that  the  earth  wall  would  have 
remained  standing,  by  all  the  authorities  there  would  have 
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been  no  injury  for  which  damages  could  be  recovered.  As  it 
is,  by  combined  force  of  what  was  rightfully  done  by  the  city, 
and  the  operation  of  a  law  of  nature,  plaintiffs  have  been  de- 
prived not  of  the  possession,  use  and  control  of  their  prem- 
ises, but — and  this  is  the  extreme — of  a  quantity  of  earth 
from  along  the  margin  of  the  lot.  And  in  saying  this  we  do 
not  overlook  the  fact  that  plaintiffs  allege  the  necessity  for 
the  building  of  a  retaining  wall.  The  fact  could  only  be  con- 
sidered, if  at  all,  as  an  element  of  damage  following  a  find- 
ing that  there  been  an  actionable  taking. 

But  we  need  not  rest  our  holding  for  nonliability  in  cases 
like  the  one  before  us  wholly  on  the  ground  as  above  stated. 
And  in  our  further  consideration  we  shall  not  be  met  with 
any  question  of  constitutional  right.    Within  our  view  the 
reasoning  in  Callender  v.  Marsh,  1  Pick.  418,  and  approved 
'*•  in  Creal  v.  Keolnik,  4  G.  Greene,  47,  to  the  effect  that  the 
grant  to  the  city,  whether  by  dedication,  by  condemnation,  or 
purchase,  carried  with  it  the  right  to  injure,  if  this  need  be 
in  reason,  the  abutting  property  in  making  such  improve- 
ments as  the  necessity  of  public  travel  should  reasonably 
require,  is  unanswerable.    And,  indeed,  in  no  one  of  the  cases 
holding  to  the  liability  doctrine  was  there  a  serious  attempt 
made  to  answer  it.    At  the  time,  the  land  owner  knew,  of 
course,  the  purpose  for  which  the  city  was  acquiring  the  land, 
and  that  sooner  or  later  the  making  of  improvements  would 
be  entered  upon.    If  his  land  was  situated  on  a  hilltop  or  in 
a  ravine,  he  knew  that  when  improvements  came  to  be  made 
there  would  be  necessity  for  excavations  and  fills,  and  he 
must  be  held  to  have  taken  this  into  consideration  when  he 
made  the  dedication,  or  fixed  the  price  on  sale,  or  made  his 
claim  for  damages  on  condemnation  proceedings,  as  the  case 
may  have  been.    And  the  conclusive  presumption  must  be  in- 
dulged not  only  that  the  city  in  accepting  of  the  dedication, 
or  in  paying  the  purchase  or  condemnation  price,  understood 
that  there  was  included  in  the  grant  the  right  to  inflict  indi- 
rect injury,  if  necessary  to  a  proper  work  of  improvement, 
but  that  there  was  in  fact  included  in  the  consideration  for 
the  grant  compensation  for  such  injury  as  might  be  reason- 
ably expected  to  follow.    And,  this  being  true,  it  would  be 
tmjust  in  the  extreme  to  permit  a  grantor  to  thereafter  stand 
upon  the  position  that  having  transferred  to  the  city  either 
by  way  of  dedication,  or  for  the  highest  price  obtainable,  he 
•ecretly  reserved  the  right  to  sue  for  and  recover  a  further 
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sum  as  damages  to  his  property  when  improvemenla  should 
be  undertaken,  and  this  on  a  basis  of  its  valuation,  enhanced, 
it  may  be,  a  hundred-fold,  as  of  the  time  of  the  making  of 
such  improvements.  It  is  plain,  also,  that  one  holding  as  a 
purchaser  from  such  grantor  would  be  in  no  different  posi- 
tion. He  must  be  held  to  have  taken  with  knowledge  and 
to  have  been  governed  in  maldng  his  purchase  accordingly. 
And  this  conclusion  is  of  itself  amply  sufficient  **^  to  support 
a  finding  in  the  case  against  the  contention  of  the  plaintifTs. 

This  leaves  as  the  phase  of  the  subject  remaining  to  be 
considered  the  question  whether  we  shall  depart  from  the 
inile  of  our  former  cases  and  announce  a  liability  rule,  either 
predicated  upon  the  general  maxim,  **Sic  utere  tuo,"  or  by 
holding  that  to  cases  such  as  we  have  before  us  the  doctrine 
of  lateral  support  should  be  given  specific  application.  This 
we  are  wholly  unwilling  to  do.  Apart  from  the  doctrine  of 
stare  decisis,  to  which  we  should  be  disposed  to  yield  in 
the  absence  of  any  other  reason,  it  must  be  manifest  from 
uhat  we  have  said  on  the  foregoing  pages  of  this  opinion 
that  a  departure  could  have  but  one  result,  and  that  is  the 
working  out  of  positive  injustice.  And  it  must  be  presumed, 
and  that  is  what  we  hold,  that  compensation  for  injuries  re- 
sulting from  a  proper  exercise  of  power  in  making  street 
improvements  was  either  waived  or  paid,  according  as  the 
eity  acquired  the  fee  of  the  street  by  dedication  or  through 
private  or  condemnation  sale,  then  it  can  require  no  argu- 
ment to  make  evident  the  injustice  should  payment  of  a  fur- 
ther sum  be  decreed  as  of  the  time  of  making  the  improve- 
ment, and  the  amount  thereof  to  be  determined  with  refer- 
ence to  the  conditions  then  existing. 

This  opinion  is  already  overlong,  and  we  shall  not  attempt 
to  pursue  the  subject  further.  It  follows  from  what  we  have 
said  that  the  court  below  was  in*  error  in  its  ruling  sustain- 
ing the  demurrer  as  appealed  from. 

Reversed. 

Weaver,  J.,  dissents. 


For  Authorities  on  the  Question  Involved  in  the  principal  cnae,  me 
the  notes  to  Smith  v.  St.  Paul  etc.  By.  Co.,  109  Am.  St.  Kcp.  911; 
O'Brion  v.  Philadelphia,  30  Am.  St.  Rep.  837.  For  authoritirs  dis- 
cuflsing  the  particular  question  of  a  city's  liability  for  removing  the 
lateral  support  of  abutting  property  in  changing  the  grade  of  a  street, 
see  Nichols  v.  Duluth,  40  Minn.  389,  12  Am.  St.  Rep.  743;  Stearns  t. 
Richmond,  88  Va.  992,  29  Am.  St.  Rep.  758;  Parke  v.  Seattle,  5  Wash. 
1,  3i  Am.  St.  Bep.  839.    The  three  eases  last  cited|  together  with 
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Cabot  ▼.  King,  166  MasB.  408,  44  N.  E.  844,  83  L.  B.  A.  45,  and 

Damkoehler  ▼.  City  of  Milwaukee,  124  Wis.  144,  101  N.  W.  706,  show 
tliat  the  Bupreme  court  of  Iowa  is  not  in  line  with  the  weight  of  au- 
thoritj  on  the  subject  in  declaring  that  the  interference  with  a  lot 
owner's  right  of  lateral  support,  though  done  by  a  city  in  grading,  or 
changing  the  grade  of,  a  street,  is  not' a  taking  of  property  not  per- 
oissible  without  first  making  compensation* 


POWLEB  V.  CHADIMA. 

{184  Iowa,  210,  111  N.  W.  108.} 

DOWEB— BtfeaBe  Without  Joining  With  Husband.— It  If  not 
■eceasajy  for  a  husband  and  wife  to  unite  in  the  same  deed  to  effect 
a  release  of  her  dower.  She  may  relinquish  her  dower  to  hit  grantee 
by  a  quitclaim  deed  in  which  he  does  not  join,     (j^  437.) 

S.  H.  Fairall,  for  the  appellant 

Bemley  &  Remley,  for  the  appellees. 

**•  WEAVER,  C.  J.  On  and  for  some  time  prior  to  Au- 
gust 14,  1888,  the  plaintiff  herein  was  the  wife  of  one  David 
H.  Fowler,  who  was  then  the  owner  of  a  quarter  section  of 
^^*  land  in  Jackson  county,  Iowa.  On  July  26,  1888,  plain- 
tiff made  and  delivered  to  her  said  husband  a  quitclaim  deed, 
purporting  to  convey  to  him  all  her  interest  in  said  land. 
On  August  14,  1888,  said  David  H.  Fowler  sold  aild  con- 
veyed said  land  to  one  Novak  by  warranty  deed  in  which 
plaintiff  did  not  join.  On  October  4,  1888,  plaintiff  con- 
veyed the  same  land  to  Novak  by  a  quitclaim  deed  in  which 
her  husband  did  not  join.  Thereafter,  and  during  the  life- 
time of  David  H.  Fowler,  said  Novak  conveyed  the  land  in 
question  to  the  defendant  herein.  In  the  year  1904  Fowler 
died,  and  thereafter  plaintiff  instituted  this  proceeding  on 
the  theory  that  her  contingent  dower  right  in  the  land  had 
never  been  effectually  released,  and  that  upon  his  death  she 
became  vested  with  the  fee  to  a  one-third  interest  in  said 
property.  To  the  petition  of  the  plaintiff  setting  forth  the 
facts  above  related,  the  defendant  demurred  on  the  ground 
that  the  averments  of  said  pleading  af&rmatively  show  a  re- 
lease of  her  dower  right.  This  demurrer  having  been  sus- 
tained, plaintiff  elected  to  stand  upon  her  petition,  and  judg- 
ment was  thereupon  rendered  against  her  for  costs.  From 
this  judgment,  she  appeals. 

▲m.  Bi.  Bep.,  VoL  120 — 28 
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The  one  question  thus  presented  is  whether  husband  and 
wife  must  unite  in  the  same  deed  in  order  to  effect  a  release 
of  the  latter 's  contingent  right  or  dower.  In  a  brief  showing 
much  industry  and  research,  counsel  for  appellant  has  arrayed 
a  large  number  of  authorities  for  our  consideration,  many 
of  which  may  fairly  be  cited  in  support  of  his  proposition 
that  at  common  law  a  joinder  of  husband  and  wife  in  the 
same  deed  was  necessary  to  an  effectual  release  of  the  wife 'a 
right  of  dower;  but  modern  innovations  by  statute  and  other- 
wise, upon  common-law  rules  affecting  the  property  rights  of 
married  women,  have  been  so  great  and  are  of  such  radical 
character  that  the  earlier  precedents  upon  the  subject  are  of 
but  little  value,  save  as  matters  of  history.  According  to  the 
ancient  theory,  the  individuality  and  independence  of  the 
wife  were  so  merged  (or  submerged,  rather)  ***  in  the  per- 
son and  authority  of  her  husband  that,  generally  speaking, 
she  was  held  incompetent  to  transact  any  business,  great  or 
small,  with  reference  to  her  own  estate,  or  with  reference 
to  her  interest  in  the  estate  of  her  husband,  unless  he 
united  with  her;  and  while  the  husband  could  not  by 
the  conveyance  of  his  real  estate  defeat  his  wife's  con- 
tingent interest  therein,  yet,  even  after  an  absolute  convey- 
ance by  him  of  his  own  estate  or  interest  in  such  property, 
his  wife  was  disqualified  to  release  the  possibility  of  a  right 
on  her  part,  which  could  not  ripen  into  enjoyment  except  by 
bis  death,  until  he  was  willing  to  unite  with  her  in  executing 
the  necessary  writing  for  that  purpose.  If  there  was  ever 
any  good  reason  for  this  rule,  it  has  ceased  to  exist.  In 
many,  if  not  all,  of  the  later  cases  cited  by  the  counsel  for 
appellant,  the  decision  has  been  reached,  not  so  much  because 
of  reliance  upon  the  common-law  rule,  as  because  the  terms  of 
the  statute  of  the  particular  state  seemed  to  require  the  deed 
or  release  to  be  executed  by  both  husband  and  wife.  Our 
own  statute  does  not  attempt  to  prescribe  the  manner  or  form 
in  which  dower  may  be  released.  It  does  provide  (Code, 
sec.  2919)  that  a  married  woman  may  convey  or  encumber 
real  estate  or  any  interest  therein  belonging  to  her,  and  may 
control  the  same,  or  contract  with  reference  thereto,  to  the 
same  extent  and  in  the  same  manner  as  other  persons.  Tech- 
nically speaking,  dower,  in  the  common-law  sense  of  the  term, 
has  long  been  abolished  in  this  state,  and  the  wife's  interest 
in  her  deceased  husband's  lands  is  a  distributive  share  of 
one-third  in  fee  of  all  the  real  property  possessed  by  him  dur* 
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ing  his  marriage,  which  has  not  been  sold  on  judicial  sale, 
"and  to  which  the  wife  has  made  no  relinquishment  of  her 
right''  Now,  although  a  contingent  dower  right  may  not  be 
an  estate,  it  certainly  does  constitute  an  interest  in  land  which 
is  recognized  by  the  statute  as  being  the  subject  of  relinquish- 
ment by  her  in  the  life  of  her  husband.  Such  being  the  case, 
it  would  seem  that,  under  the  general  terms  of  Code,  section 
2919,  cited,  its  ***  relinquishment  may  be  accomplished  by 
her  "in  the  same  manner"  as  other  persons  not  laboring  under 
the  disabilities  of  coverture  would  relinquish  a  contiugent  or 
remote  interest  in  like  property.  So  long  as  the  husband  re- 
tains his  title  to  the  land,  there  is  good  reason  for  saying  the 
wife  should  not  be  empowered  to  convey  or  transfer  her 
dower  right  to  a  stranger.  There  is  also  obviously  good  reason 
for  saying  that,  when  a  husband  has  by  his  separate  deed  con- 
veyed the  fee  to  a  third  person,  it  should  not  be  competent 
for  his  wife  to  convey  or  transfer  her  contingent  interest  to 
a  stranger  to  the  title,  and  the  statute  has  wisely  provided 
that  a  wife's  contingent  interest  in  her  husband's  property 
shall  not  be  the.  subject  of  contract  or  traffic  between  them ; 
but  when  the  husband  has  once  conveyed  the  fee,  why  should 
the  wife  not  be  at  liberty  to  relinquish  her  dower  interest 
to  the  purchaser  with  or  without  her  husband's  consent t 

The  wife's  deed,  under  such  circumstances,  is  not  a  grant 
or  conveyance,  in  the  legal  sense  of  the  term,  though  we  fre- 
quently used  those  terms  as  applicable  to  her  act.  She,  has 
no  estate  in  the  land  which  she  can  grant  or  convey  to  an- 
other. She  has  at  most  a  contingent  interest,  a  possibility 
of  an  estate  which  may  accrue  to  her  in  the  event  that  sha 
outlives  her  husband,  and,  while  she  cannot  sell  or  convey  it 
to  another,  she  can  release  or  relinquish  it  in  favor  of  the 
owner  of  the  fee,  save  only  where  the  owner  of  the  fee  is 
her  husband.  Her  relinquishment  adds  nothing  to  the  qual- 
ity of  the  estate  of  the  fee  owner,  but  it  removes  a  burden  or 
encumbrance  therefrom.  By  enabling  a  married  woman  to 
engage  in  business  in  her  own  name,  and  to  buy,  sell,  own 
and  control  property  as  freely  and  effectively  as  her  hus- 
band can  do,  our  statute  necessarily  subjects  her  to  the  or- 
dinary rules  of  the  law  of  estoppel,  and  when  upon  a  suffi- 
cient consideration  moving  directly  to  her,  or  upon  a  con- 
sideration moving  to  her  husband  in  the  sale  of  the  fee  of 
his  land,  she,  by  deed  or  by  formal  release,  relinquishes  her 
dower  rights  she  should  be  held  estopped  to  say  that,  not- 
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withstanding  ***  such  conveyance  or  relinquishment,  she  still 
demands  an  admeasurement  of  dower  upon  the  husband  *s 
death.  Indeed,  it  was  the  general  rule,  even  at  common 
law,  that  the  wife's  release  of  dower  was  held  operative  as 
an  estoppel,  rather  than  as  a  contract:  Qillilan  v.  Swift,  14 
Hun,  574 ;  Reiflf  v.  Horst,  55  Md.  42.  And  decisions  holding 
her  estopped  by  her  separate  deed  were  not  unknown  before 
the  modern  statutes  emancipating  women  from  most  of  the 
disabilities  of  coverture:  Shepherd  v.  Howard,  2  N.  H.  597; 
Fowler  v.  Shearer,  7  Mass.  14;  Irving  v.  Campbell,  4  N.  Y. 
Supp.  103;  Nelson  v.  IloUy,  50  Ala.  3.  She  has  often  been 
held  estopped  by  her  conduct,  on  which  the  purchaser  of  the 
fee  has  relied,  although  no  deed  of  any  kind  was  executed  by 
her:  Wright  v.  DeGroflf,  14  Mich.  164;  Connolly  v.  Branstler, 
3  Bush  (Ky.),  702,  96  Am.  Dec.  278;  Hart  v.  Giles,  67  Mo. 
175 ;  Smiley  v.  Wright,  2  Ohio,  506. 

This  court  has  had  no  case  before  it  raising  the  question 
precisely  as  it  is  presented  by  the  record  now  before  us ;  but 
we  have  on  several  occasions  considered  questions  involving 
principles  which  we  think  must  govern  our  oonclusion.  For 
instance,  it  has  several  times  been  held  that,  till  modified 
by  the  enactment  of  Code,  section  3154,  our  statutes  empow- 
ered husband  and  wife  to  enter  into  contracts  with  each  other 
for  the  sale  or  relinquishment  of  their  contingent  rights  in 
each  other's  property:  Robertson  v.  Robertson,  25  Iowa,  350; 
Poole  V.  Burnham,  105  Iowa,  620,  75  N.  W.  474;  McKee  v. 
Reynolds,  26  Iowa,  578.  In  the  last  case,  the  court  held 
that,  even  if  the  circumstances  of  the  case  made  the  release 
from  hiLsband  to  wife  invalid  as  a  contract,  yet  where  the 
release  has  been  executed,  and  the  consideration  paid,  '^the 
law  will  estop  the  husband  to  disregard  the  agreement."  In 
the  same  case,  Mr.  Justice  Dillon,  who  wrote  the  opinion, 
says:  "Aside  from  the  statute,  it  is  a  well-established  rule 
that  a  wife  cannot  relinquish  her  contingent  right  of  dower, 
except  by  joining  with  her  husband  in  a  conveyance  to  a 
***  third  person,  or,  at  least,  after  a  sale  and  conveyance  by 
him,  executing  to  the  purchaser  from  him  a  release  or  re- 
linquishment." It  is  true  this  remark  appears  to  have  been 
made  arguendo,  but  it  is  significant  of  the  view  held  by  that 
distinguished  jurist  as  to  the  broadening  effect  of  the  statute 
upon  the  rights  of  married  women  and  of  the  manner  in 
which  a  release  of  dower  may  be  effected  thereunder.  Again, 
in  Dunlap  v.  Thomas,  69  Iowa,  358,  28  N.  W.  637,  we  find 
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that  even  an  oral  relinquishment  by  a  wife,  made  upon  con- 
sideration paid,  and  upon  which  the  purchaser  relies,  will  be 
respected  and  enforced.  Now,  Code,  section  3154,  does  no 
more  than  to  render  husband  and  wife  incompetent  to  con- 
tract between  themselves  concerning  their  contingent  interest 
in  each  other's  lands.  It  in  no  manner  affects  the  right 
of  either  as  it  stood  before  its  enactment  to  relinquish  his 
or  her  contingent  interests  to  a  third  person,  holding  the 
fee  by  conveyance  from  his  or  her  spouse.  If,  except  for  this 
statute,  the  wife  could  of  her  own  right  and  volition,  relin- 
quish her  contingent  interest  to  her  husband,  and  thus  enable 
him  by  his  individual  deed  to  convey  an  unencumbered  title 
to  his  grantee,  it  would  seem  clear  that  she  could  accomplish 
the  same  end  by  making  the  relinquishment  direct  to  such 
grantee — and,  while  the  statute  last  referred  to  disenables 
her  to  relinquish  to  her  husband,  it  does  not  in  terms  or  by 
implication  take  away  her  rights  in  any  other  respect. 

The  statutes  of  the  several  states  bearing  upon  this  sub- 
ject and  kindred  subjects  are  quite  dissimilar  in  terms,  and 
most  of  the  decisions  of  the  courts  of  other  jurisdictions  are 
for  that  reason  not  in  point  with  the  instant  case.  In  our 
judgment,  to  hold  that  a  wife  cannot  effectively  release  her 
dower  interest  in  land  to  the  grantee  of  her  husband,  with- 
out joining  the  latter  with  her  in  the  relinquishment,  is  to 
ignore  the  spirit  and  purpose  of  our  statute,  and  revert  to 
burdensome  forms  and  restrictions  which  the  law  has  long 
since  outgrown.  We  do  not  overlook  the  objection  that  the 
instrument  in  this  case  is  in  form  a  conveyance  or  quitclaim ; 
^**  but  we  think  that,  under  the  circumstances  as  pleaded  in 
the  petition  and  admitted  by  the  demurrer,  the  court  is  bound 
to  give  it  effect  as  a  release  of  dower. 

The  ruling  of  the  district  court  is  right,  and  the  decree 
appealed  from  is  affirmed. 


On  the  BeUaae  of  Her  Dower  Bight  by  an  instnimeiit  in  which  h«r 
hnsband  does  not  join,  see  Sloeomb  v.  Bay,  128  N.  C.  671|  68  Am. 
St  Bep.  880. 
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IN  EE  ESTATE  OP  HBNDERSHOTT. 

[134  Iowa,  320,  111  N.  W.  969.] 

WILL  CONTEST — Testamentary  Capacity — ^Former  Adjndlc^ 
tlon. — On  the  contest  of  a  will  by  the  heirs  of  the  testatrix,  the 
pleadings  and  decree  in  a  suit  by  her  guardian  against  the  proponent 
canceling  certain  of  her  contracts  made  about  the  time  of  the  execu- 
tion of  the  will,  on  the  ground  of  unsoundness  of  mind,  are  admissible 
on  the  issue  of  testamentary  capacity,     (p.  439.) 

WILL  CONTEST. — The  Order  of  Introductioa  of  Evidence  in 

a  will  contest  is  largely  in  the  discretion  of  the  court,     (p.  439.) 

WILL  CONTEST. — ^Tlie  Costs  of  a  Will  Contest  between  the 
proponent  who  claims  the  estate  of  the  decedent  under  the  will  and 
the  contestants  who  claim  as  heirs  at  law  are  properly  charged  to  the 
unsuccessful  party«     (p.  440.) 

Contest  of  a  will  on  the  ground  that  the  testatrix  was  of  un- 
sound mind,  that  the  will  was  procured  by  undue  influence,  and 
that  it  was  subsequently  revoked.  From  a  judgment  for  the 
contestants,  the  proponents  appeaL 

G.  C.  Hoover  and  Wright,  Leech  &  Wright,  for  the  appel- 
lant 

Henry  Negus  and  Baker  ft  Ball,  for  the  appellees. 

*^*  McCLAIN,  J.  1.  Contestants  offered  in  evidence  the 
pleadings  and  decree  in  a  proceeding  by  Robert  B.  Smith  as 
guardian  of  Hannah  Hendershott  against  C.  M.  Oruwell,  the 
proponent  in  the  case,  to  have  canceled  certain  assignments  of 
notes  by  her  to  said  Gruwell,  on  the  ground  that  said  assign- 
ments were  fraudulently  procured ;  and,  further,  to  have  can- 
celed and  set  aside  on  the  same  ground  a  certain  contract  be- 
tween Hannah  Hendershott  and  said  Oruwell  by  which  she 
agreed  to  make  the  will  in  his  favor,  which  is  offered  for  pro- 
bate in  this  proceeding,  in  consideration  of  care  to  be  rendered 
and  conditions  performed  by  said  GruwelL  Proponent's  ob- 
jections to  the  introduction  in  evidence  of  these  pleadings,  on 
the  general  ground  that  they  were  incompetent^  irrelevant  and 
immaterial,  and  of  the  decree  on  the  further  ground  that  it 
in  no  way  affected  the  parties  in  the  case,  were  overruled.  If 
the  decree  was  admissible,  the  pleadings  in  the  case  in  which 
the  decree  was  rendered  were  also  admissible,  as  showing  the 
force  and  effect  of  the  decree.  In  this  decree  the  court  found 
that  Hannah  Hendershott  was  of  unsound  mind  and  incom- 
petent to  execute  a  contract  at  the  time  said  alleged  contract 
was  executed,  and  said  alleged  assignments  were  made,  and 
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ordered  that  said  contracts  and  assignxnents  be  set  aside  and 
canceled.    By  the  allegations  of  the  pleadings  under  which 
the  decree  was  entered,  and  by  the  other  evidence  introduced 
in  this  case,  it  was  made  to  appear  that  the  assignments  and 
contract  were  executed  at  about  the  same  time  as  the  will, 
probate  of  which  is  proposed  in  the  present  case,  and  as 
parts  of  a  general  plan  to  convey,  devise  and  bequeath  all 
of  testatrix's  property  to  this  proponent;  and,  if  she  had 
not  sufficient  capacity  to  make  the  assignments  and  execute 
*^  the  contract,  she  was  not  capable  of  making  a  valid  will. 
If,  then,  the  contestants  of  his  will  are  privies  to  the  ad- 
judication in  the  action  by  the  guardian,  this  proponent, 
who  is  asking  to  have  the  will  probated  for  his  benefit,  can- 
not say  that  the  decree  in  no  way  affects  him,  for  it  directly 
relates  to  the  capacity  of  testatrix  to  execute  the  will.    It 
cannot  be  doubted  that,  if  testatrix  herself  during  her  life- 
time had  brought  the  action  which  was  brought  by  her  guard- 
ian,  and  this  decree  had  been  entered  in  such  action,  the 
finding  would  have  been  competent  evidence  against  this  pro- 
ponent, as  to  her  capacity  to  make  the  wiU.    The  proceed- 
ing in  behalf  of  testatrix  by  her  guardian  was  in  law  a 
proceeding  instituted  by  her,  for  the  guardian  conclusively 
represented  her:  1  Herman  on  Estoppel,  377.    The  contest- 
ants, claiming  interests  in  the  estate  of  Hannah  Hendershott 
as  heirs  at  law  and  next  of  kin,  are  privy,  therefore,  to  the 
adjudication,  and  proponent,  who  was  defendant  in  that  pro- 
ceeding,  cannot  question  the  conclusion  of  the   court  ex- 
pressed as  an  essential  finding  in  that  decree  that  Hannah 
Hendershott  had  not  mental  capacity  to  make  the  contract. 
That  finding  was  admissible  in  evidence  against  proponent 
on  the  question  of  the  capacity  of  testatrix  to  make  the  will. 
As  tending  to  support  this  conclusion,  see  Sly  v.  Hunt,  159 
Mass.  151,  38  Am.  St.  Rep.  403,  34  N.  E.  187,  21  L.  R.  A.  680 ; 
Manley's  Exr.  v.  Staples,  62  Vt.  153,  19  Atl  983,  8  L.  R.  A. 
707-     The  decree  and  pleadings  were  therefore  properly  re- 
ceived in  evidence. 

2.  Complaint  is  made  of  the  action  of  the  trial  court  in  ad- 
mitting what  was  claimed  to  be  a  revocation  of  the  will  when 
offered  by  contestants  in  rebuttal,  although  it  had  been  ex- 
cluded when  first  offered  by  them  as  a  part  of  their  evidence 
in  chief.  The  order  of  introduction  of  evidence  is  largely  in 
the  court's  discretion.  It  may  be  that  when  first  offered  so 
strong  a  case  of  mental  incapacity  continuing  from  a  time  prior 
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to  the  making  of  the  will  up  to  testatrix's  death  had  ^^  been 
made  out  that  the  court  could  not  properly  assume  that  tes- 
tatrix had  capacity  to  execute  a  valid  revocation;  but  that, 
after  the  evidence  for  proponent  had  been  introduced,  there 
was  a  question  |ls  to  capacity  which  could  properly  be  submit- 
ted to  the  jury.  No  complaint  is  made  as  to  the  instructions  on 
the  subject,  and  we  assume  that  the  question  was  properly 
submitted.  No  prejudice  to  proponent  appears,  for  he  did  not 
ask  an  opportunity  to  introduce  further  evidence,  and  simply 
reasserted  the  objection  made  when  the  instrument  of  revoca- 
tion was  offered  in  chief. 

3.  The  costs  were  properly  taxed  to  proponent  The  trial 
was  simply  a  contest  between  proponent,  claiming  the  estate 
of  deceased  under  the  will,  and  contestants,  claiming  it  as 
heirs  at  law  and  next  of  kin ;  and  the  costs  were  properly  taxed 
to  the  unsuccessful  party,  under  the  general  rule:  See  Code, 
sec.  3853 ;  AUen  v.  Seaward,  86  Iowa,  718,  52  N.  W.  587 ;  In 
re  Nicholson's  Will,  123  Iowa,  630,  99  N.  W.  300;  Beebe  v.  Mc- 
Faul,  125  Iowa,  514,  101  N.  W.  267. 

The  judgment  of  the  lower  court  is  correct,  and  it  is 
affirmed. 


A  Decision  upon  the  Contest  of  a  Will  that  the  testator  waa  of  sound 
and  disposing  mind  at  about  a  particular  time  is  conclusive  of  that 
question  in  a  subsequent  controversy  between  the  same  parties  in 
which  the  same  issue  is  again  involved;  Qly  v.  Hunt,  159  Mass.  151, 
38  Am.  St.  Bep.  403. 


BOND  V.  MILLIKEN. 

[134  Iowa,  447,  109  N.  W.  774.] 

BANKBUPTCT — Judgment  for  Breach  of  Promise. — A  judg- 
ment recovered  in  an  action  for  breach  of  contract  to  marry,  wherein 
there  is  no  allegation  of  seduction,  is  for  a  breach  of  contract,  not  for 
a  willful  and  malicious  injury,  and  hence  does  not  survive  the  dis- 
charge of  the  defendant  in  bankruptcy,     (p.  442.) 

BANKBUl^TCY — Appeal. — The  Question  cannot  be  Balsed  for 

the  first  time  on  appeal  that  a  discharge  in  bankruptcy  is  not  effectual 
as  against  a  judgment  because  the  latter  was  not  scheduled,     (p.  443.) 

Action  in  equity  to  establish  a  judgment  against  the  de- 
fendant as  a  lien  on  land  acquired  by  him  since  the  rendition 
of  the  judgment.  The  defendant  pleaded  his  discharge  in 
bankruptcy,  subsequent  to  the  time  when  the  judgment  was 
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rendered,  and  asked  for  a  cancellation  of  the  judgment.   From 
a  decree  for  the  defendant  the  plaintiff  appeals. 

F.  M.  WilliamSi  for  the  appellant. 

J.  H.  Scales,  for  the  appellee. 

*•*  McCLAIN,  0.  J.  It  appears  from  the  record  that  the 
judgment  which  the  plaintiff  seeks  to  have  established  as  a 
lien  against  the  property  of  defendant  was  rendered  in  an 
action  brought  by  this  plaintiff  against  this  defendant  to  re- 
cover damages  for  breach  of  promise  of  marriage,  and  is  for 
the  recovery  of  damages  in  the  sum  of  three  thousand  dollars, 
on  that  cause  of  action.  Two  questions  are  presented  on  this^ 
appeal:  First,  as  to  whether  the  discharge  in  bankruptcy 
pleaded  by  defendant  relieved  defendant  from  liability  for 
the  damages  recovered  in  that  action,  the  claim  on  behalf  of 
the  appellant  being  that  her  claim  is  one  of  those  excepted 
by  the  bankrupt  act  from  the  effect  of  the  discharge :  second, 
that  the  discharge  was  not  effectual  because  it  was  not  made 
to  appear,  either  in  the  allegations  of  the  answer  or  by  the 
evidence  introduced  on  the  trial,  that  plaintiff's  claim  was 
scheduled  among  the  liabilities  of  defendant  in  the  bank- 
ruptcy proceeding,  or  that  plaintiff  had  any  notice  or  actual 
knowledge  of  such  proceeding. 

1.  The  contention  that  judgment  for  breach  of  promise  of 
marriage  is  not  within  the  operation  of  a  discharge  **•  under 
the  bankrupt  law  is  based  on  the  second  subdivision  of  section 
17  of  the  bankruptcy  act  of  July  1,  1898,  chapter  541,  30 
Statute,  550  (U.  S.  Comp.  Stats.  1901,  p.  3428),  under  which 
the  discharge  in  question  was  granted,  by  which  it  is  pro- 
vided that  the  discharge  shall  not  release  the  bankrupt  from 
liability  on  a  judgment  "for  willful  and  malicious  injuries 
to  the  person  or  property  of  another."  The  action  for  dam- 
ages for  breach  of  promise  is  not  only  technically  an  action 
for  breach  of  contract,  but,  in  the  action  in  which  this  judg- 
ment was  rendered,  was  in  fact  only  for  breach  of  contract, 
for  there  were  no  allegations  of  seduction  or  other  wrong. 
The  allegations  were  that  the  defendant  by  "promises  and 
artifices  won  the  affection  of  the  plaintiff,  and  she  greatly 
became  interested  in  the  defendant  and  looked  upon  him  as 
her  future  husband,  but  that  the  defendant,  in  violation  of 
said  promise  and  agreement  [of  marriage  to  plaintiff] ,  wrong- 
fully entered  into  marriage  ....  with  one  Mary  Rush  and 
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thereby  placed  it  beyond  his  power  to  coriSummate  and  carry  out 
his  agreement  with  this  plaintiff ;  that  by  reason  of  said  wrong- 
ful act  on  the  part  of  defendant  the  plaintiff  has  been  outraged 
in  her  feelings  and  humiliated  in  the  estimation  of  her  friends 
and  acquaintances  and  suffered  great  mental  anguish,  agony 
and  mortification,  by  reason  of  which  she  has  been  damaged 
by  the  defendant  in  the  sum  of  five  thousand  dollars."  It 
is  plain  that,  under  these  allegations,  defendant  could  not 
have  been  held  liable  for  any  injury  to  plaintiff  without 
proof  of  a  contract  of  marriage,  and  that  the  sole  damage 
which  could  be  proven  was  the  damage  resulting  from  the 
breach  of  such  contract.  The  allegation  of  subsequent  mar- 
riage to  another  did  not  in  any  way  change  the  nature  of  the 
cause  of  action.  It  seems  to  have  been  uniformly  held,  in 
cases  involving  the  effect  of  a  discharge  in  bankruptcy  on  a 
claim  for  breach  of  promise  of  marriage,  that  the  claim  is 
not  within  the  exception  of  the  bankrupt  act  above  referred 
to :  Finnegan  v.  Hall,  35  Misc.  Rep.  773,  72  "^^  N.  Y.  Supp. 
347;  In  re  Fife  (D.  C),  109  Fed.  880;  In  re  McCauley  (D. 
C),  101  Fed.  223;  Biela  v.  Urbanczyk  (Tex.  Civ.  App.),  85 
S.  W.  451. 

It  is  evident  that  the  statutory  exception  referred  to  re- 
lates to  torts  and  not  to  breaches  of  contract.  See,  for  in- 
stance, Tinker  v.  Colwell,  193  U.  S.  473,  24  Sup.  Ct.  Rep. 
595,  48  L.  ed.  754,  wherein  it  is  held  that  a  claim  for  criminal 
conversation  is  within  the  statutory  exception  and  is  there- 
fore not  released  by  discharge  in  bankruptcy.  We  are  not 
concerned  here  with  the  question  involved  in  some  of  the 
cases  already  cited  as  to  whether  the  discharge  relieves  the 
bankrupt  from  liability  for  damages  in  an  action  for  breach 
of  promise  of  marriage  in  which  seduction  is  alleged.  It  may 
be  well  that,  although  the  action  is  technically  for  breach  of 
contract,  if  there  is  seduction  as  an  accompanying  fact,  the 
claim,  so  far  as  it  is  for  the  special  recovery  of  damages  due 
to  the  seduction,  may  be  held  to  be  a  claim  for  willful  and 
malicious  injury  to  the  person;  and  no  doubt,  under  the 
amendment  to  section  17  of  the  bankruptcy  act  of  February 
5,  1903  (32  Stats.  798,  c.  487  [U.  S,  Comp.  Stats.  Supp.  1903, 
p.  684]),  which  enlarges  the  exceptions  from  the  effect  of  a 
discharge  so  as  to  include  liabilities  for  the  seduction  of  an 
unmarried  female  or  for  criminal  conversation,  the  claim  of 
damages  for  seduction  in  an  action  for  breach  of  promise  ot 
marriage  is  reserved.    But  we  have  no  question  of  that  kind 
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in  this  case,  and  are  satisfied  with  the  correctness  of  the  con- 
clusion of  the  trial  court  that  the  discharge  relieved  defend- 
ant from  further  liability  to  the  plaintiff  under  her  judg- 
ment, unless,  for  the  reason  discussed  in  the  next  paragraph 
of  this  opinion,  the  defendant  has  failed  to  make  out  a  dis- 
charge with  reference  to  this  particular  liability. 

2.  It  is  further  contended  that  defendant  was  relying  on 
the  discharge,  and  that  he  had  the  burden  of  showing  that 
plaintiff's  judgment  was  scheduled,  or  that  the  plaintiff  had 
notice  or  knowledge  of  the  bankruptcy  proceeding:  See  sub- 
division ^^^  3  of  section  17  of  the  bankruptcy  act  of  1898. 
In  fact,  however,  defendant's  discharge  was  set  up  in  plain- 
tiff's petition  with  the  accompanying  allegations  that  it  was 
ineffectual  because  plaintiff's  judgment  was  within  the  excep- 
tion already  referred  to  covering  injuries  to  the  person,  and 
it  is  further  alleged  that  for  this  reason  the  judgment  remains 
a  lien  on  defendant's  land.  Defendant  had  no  occasion  to 
allege  or  prove  the  scheduling  of  the  judgment,  for  its  effect 
was  not  attacked  on  that  ground,  in  this  court,  for  the  first 
time,  as  it  appears  plaintiff  raises  the  point  that  the  discharge 
was  not  effectual  because  the  judgment  was  not  scheduled. 
As  plaintiff  assumed  the  burden  in  the  first  instance  of  at- 
tacking the  insufficiency  of  the  discharge  as  to  her  judgment, 
she  ii^nnot  rely  on  a  ground  of  objection  not  raised,  and  which 
defendant  was  not,  therefore,  called  upon  to  disprove. 

The  decree  of  the  trial  court  is  affirmed. 

Weaver,  J.,  takes  no  part 


A  Judgment  for  Criminal  Conversation  is  for  a  wiUful  and  malicious 
injury  to  both  the  person  and  property  of  a  husband,  and,  by  virtue 
of  section  17  of  the  bankruptcy  act,  is  exempt  from  the  effect  of  the 
discharge  of  the  defendant  in  bankruptcy:  ColweU  v.  Tinker,  169  N. 
Y.  531,  98  Am.  St.  Bep.  587. 
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NEW  YORK  LIFE   INSURANCE   COMPANY  v.  CHIT- 
TENDEN. 

[184  Iowa,  613,  112  N.  W.  96.] 

ABMINI8TBATION  on  Estate  of  Absenteo— Validity.— A  stat- 
ute anthorizine  administration  on  the  estate  of  a  person  who  has  ab- 
sented himself  and  concealed  his  whereabouts  for  seven  years  Is- 
constitutional,  and  an  administration  thereunder  ia  valid  althoagh  be 
is  in  fact  not  dead.     (p.  446.) 

ADMINI8TBATION  on  Estate  of  Absentee— Iiife  Insurance. — 
Where  the  estate  of  an  absentee  has  been  administered,  and  the 
insurer  of  his  life,  rather  than  stand  suit  on  the  policy,  and  litigate 
the  question  of  death,  has  paid  the  loss  to  the  administrator,  the 
money  thus  paid  cannot  be  recovered  back  when  it  thereafter  appeara 
that  the  absentee  is  alive,     (p.  448.) 

PAYMENT  BT  MISTAKE— BecoTory  of  Money.— The  role 
that  money  paid  under  a  mutual  mistake  of  fact  can  be  recovered 
back  is  not  applicable  where,  under  an  assumption  of  fact  known  to 
both  parties  to  be  doubtful,  a  voluntary  payment  has  been  made  in 
extinguishment  of  a  claim,     (p.  449.) 

INSUBANCE  AGENT— Scope  of  Aatbority^— When  an  insur- 
ance agent  has  been  authorized  to  deliver  drafts  in  settlement  of  a 
claim,  his  acts  and  declarations  in  effecting  a  settlement  bind  his 
principal,  regardless  of  restrictions  on  his  authority  contained  in  the- 
policy,     (p.  450.) 

Action  to  recover  back  money  paid  on  a  life  insurance  pol- 
icy under  a  mistake  as  to  the  death  of  the  insured.  From  a 
judgment  for  the  defendants  the  plaintiff  appeals. 

Seerley  &  Clark  and  James  H.  Mcintosh,  for  the  appel- 
lant 

Blake  &  Wilson  and  Power  &  Power,  for  the  appellees. 

•^'^  McCLAIN,  J.  Two  policies  were  issued  by  plaintiff" 
to  one  Jarvis  on  the  ninth  day  of  September,  1889,  each  for 
thirteen  hundred  and  fifty  dollars,  payable  on  his  death  to 
his  wife,  or,  if  not  living,  to  his  children,  or,  if  no  children 
should  survive,  then  to  the  executors,  administrators  or  as- 
signs of  the  insured.  Prior  to  the  twenty-fifth  day  of  Decem- 
ber, 1894,  the  wife  of  the  insured  had  died,  and  he  was  without 
children,  and  he  had  assigned  the  policy  to  the  defendants 
Chittenden  &  Eastman,  a  partnership  to  whom  he  was  in- 
debted, and  forwarded  a  copy  of  this  assignment  to  the  plain- 
tiff. It  appears,  also,  that  prior  to  the  assignment  to  Chit- 
tenden &  Eastman  there  had  been  another  assignment  by 
way  of  security  to  the  Iowa  State  Savings  Bank  which  had 
not  been  forwarded  to  the  plaintiff,  and  was  not  known  to  it 
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when  the  assignment  to  Chittenden  &  Eastman  was  received 
and  recognized.     On  the  last  above  date  Jarvis,  the  insured, 
disappeared  from  his  home  in  Burlington,  and  was  not  heard 
of  for  more  than  seven  years.     At  the  April  term,  1902,  of 
the  district  court  of  Des  Moines*county,  the  Iowa  State  Sav- 
ings Bank  applied  as  creditor  for  the  appointment  of  an  ad- 
ministrator for  the  estate  of  Jarvis,  alleging  his  disappear- 
ance, and  that  his  whereabouts  had  continued  unknown  to  his 
friends  and  the  members  of  his  family,  and  that  he  had  not 
been  heard  from.     Proper  proceedings  were  had,  under  which 
defendant  Waldeck  was  appointed  administrator  of  the  estate 
of  Jarvis,  and  a  claim  was  then  made  jointly  by  Waldeck  as 
administrator  and  Chittenden  &  Eastman  as  assignees  for 
payment  of  the  policies  held  by  Jarvis  in  the  plaintiff  com- 
pany; and  proofe  of  death  were  furnished  by  Waldeck,  in 
"^  which  were  the    following    statements:    **(7)  Date    of 
death:  During  Christmas  week,  1894.     (8)  Place  of  death: 
The  assured  disappeared,  and  since  that  date  he  has  not  been 
heard  from.     There  was  nothing  in  his  family  or  business 
relations  to  explaifi  his  absence.     His  brother  at  the  time  of 
his  disappearance  was  a  resident  of  Burlinprton,  Iowa,  and 
has  ever  since  continued  to  reside  there  and  the  most  pleas- 
ant relations  existed  between  them (10)  In  what  ca- 
pacity, or  by  what  title,  do  you  claim  this  insurance?    As  ad- 
ministrator of  the  estate  of  the  assured."    Negotiations  were 
had  between  attorneys  representing  the  administrator  and  an 
agent  of  the  insurance  company  in  which  it  was  insisted  for 
the  administrator  that  the  insurance  money  was  due  and  pay- 
able, and  that,  unless  it  was  paid,  suit  would  be  instituted  on  . 
the  policies.     Subsequently  two  drafts  for  the  amount  speci- 
fied in  the  policies  payable  jointly  to  Chittenden  &  Eastman, 
assignees,  and  C.  W.  Waldeck,  administrator,  were  tendered 
to  the  attorneys  for  the  administrator  by  the  agent  of  the 
plaintiff,  with  the  condition  that  the  administrator  and  as- 
signees should  give  a  bond  of  indemnity  to  the  company  for 
the  return  of  the  money  in  case  it  should  be  subsequently  dis- 
covered that  Jarvis  was  not  dead  at  the  time  of  this  settle- 
ment.    The  attorneys  for  the  administrator  refused  in  behalf 
of  their  client  to  furnish  sv.ch  bond,  and  thereupon  the  drafts 
were  delivered  without  further  insistence  upon  this  condi- 
tion.    The  proceeds  of  the  drafts  were  paid  in  part  to  the 
Iowa  State  Savings  Bank  and  in  part  to  Chittenden  &  East- 
pian.    It  is  conceded  that  after  this  payment  and  the  distri- 
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bution  of  the  proceeds  thereof  by  the  administrator  Jarvis 
was  alive,  and,  on  the  discovery  of  this  fact  in  April,  1905, 
the  company  tendered  back  the  policies  of  insurance  and  de- 
manded  the  return  of  the  money  paid,  and  on  refusal  thi» 
suit  was  instituted.  As  the  payment  of  the  insurance  was  by 
drafts  made  jointly  to  Chittenden  &  Eastman  and  Waldeck, 
this  suit  is  no  doubt  properly  instituted  against  them  jointly, 
although  the  money  has  ^*  been  in  part  distributed  to  the 
Iowa  State  Savings  Bank,  which  is  not  a  party  to  this  action; 
but,  as  our  conclusions  in  the  case  are  not  dependent  on  the 
extent  of  the  liability,  respectively  of  Waldeck  and  Chitten- 
den &  Eastman,  we  shall  give  that  subject  no  further  eonsid- 
eration. 

1.  If  Waldeck  as  administrator  was  entitled  to  maintain  a 
suit  against  plaintiff  under  the  authority  given  him  in  the 
administration  proceeding  and  to  recover  the  insurance 
money  which  was  in  fact  paid,  plaintiff  had  no  right  to  re- 
cover as  against  him  individually,  for  he  had  done  what  by 
law  he  was  authorized  to  do,  and  could  not  be  held  individu- 
ally liable.  The  first  question,  then,  as  w«  think,  is  whether 
the  proceedings  for  administration  on  the  estate  of  Jarvis 
were  valid.  It  seems  to  be  conclusively  settled  by  adjudica- 
tions that  a  probate  court  acquires  no  jurisdiction  by  pro- 
ceeding to  administer  on  the  estate  of  a  person  on  the  ground 
that  he  is  dead  if  in  fact  he  is  alive,  and  such  proceedings 
are  entirely  invalid,  and  any  judgments  or  orders  made  in 
pursuance  thereof,  and  any  action  taken  thereunder,  are  ab- 
solutely void  as  against  the  person  who  is  erroneously  ad- 
judged to  be  dead.  Without  citing  the  many  authorities 
supporting  this  proposition,  it  is  sufficient  to  say  that  any 
such  proceeding,  if  sustained,  would  result  in  depriving  the 
person  erroneously  adjudged  to  be  dead  of  his  property  with- 
out due  process  of  law :  Scott  v.  McNeal,  154  U.  S.  34,  14  Sup. 
Ct  Rep.  1108,  38  L.  ed.  896. 

But,  in  the  exercise  of  its  jurisdiction  over  property  within 
the  state,  it  may  be  provided  by  the  legislature  that  after  the 
absence  of  the  owner  unheard  of  for  a  specified  period  such 
property  may  be  administered  upon  in  the  same  form  of  pro- 
ceeding as  is  provided  for  administration  upon  the  prop- 
erty of  a  person  deceased,  and  such  administration  will  be 
valid  as  against  the  absentee  and  all  persons  interested,  al- 
though he  is  in  fact  not  dead:  Cunnius  v.  Reading  School 
Dist.,  198  U.  S.  458,  25  Sup.  Ct.  Rep.  721,  49  L.  ed.  1125. 
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•^'^  Section  3307  of  our  Code  provides  for  such  an  adminis- 
tration on  the  estate  of  one  who  has  absented  himself  from 
the  state  and  concealed  his  whereabouts  from  his  family  for 
a  period  of  seven  years,  and  under  the  decision  last  above 
cited  we  have  no  doubt  that  this  section  is  constitutional  and 
provides  for  a  proceeding  which  may  properly  be  resorted  to 
in  such  cases,  and  which  is  conclusive  on  the  absentee  and 
those  claiming  under  him.  The  administration  granted  as 
to  the  property  of  Jarvis  was  in  accordance  with  the  provi- 
sions of  this  section,  and  we  think  it  was  valid. 

Waldeck,  as  administrator,  had  the  right,  therefore,  to  re- 
ceive from  the  plaintiff  the  proceeds  of  the  policies  on  JaT- 
vis'  life  so  far  as  such  proceeds  were  payable  to  his  adminis- 
trator, and,  as  Chittenden  &  Eastman  assented  to  such  payment 
and  to  the  distribution  of  the  proceeds  by  Waldeck  as  admin- 
istrator, there  was  a  final  settlement  under  the  policies,  which, 
if  Jarvis  had  been  in  fact  dead,  would  have  been  binding  on 
all  parties.  It  may  be  conceded  that  the  policies  did  not 
mature  simply  on  the  granting  of  administration  on  the  es- 
tate of  Jarvis  as  an  absentee.  The  conditions  of  the  policies 
were  that  the  sums  named  therein  should  be  paid  on  Jarvis' 
death,  and,  as  already  indicated,  the  administration  was  not 
conclusive  as  to  the  fact  of  his  death,  but  only  as  to  the  fact 
of  his  absence  and  the  concealment  of  his  whereabouts  from 
his  family  for  seven  years.  But  the  facts  which  justified  the 
administration  would  also  as  evidence  have  established  a  right 
of  action  on  the  policies  by  the  administrator  and  the  as- 
signees to  recover  the  insurance  money,  for  those  facts  would 
have  been  sufficient  evidence  of  death  to  sustain  a  judgment 
based  on  that  fact.  The  plaintiff  company  was  thereupon 
brought  face  to  face  with  the  question  whether  it  would  pay 
the  amounts  of  the  policies  or  stand  suit  thereon,  and  question 
the  fact  of  the  death  of  Jarvis. 

It  may  further  be  suggested  that  the  obligation  of  the 
plaintiff  under  its  policies  was  to  pay  the  amount  named 
•*®  therein  to  the  proper  beneficiary  within  sixty  days  after 
due  notice  and  satisfactory  proof  of  death,  and  that  proof  of 
death  stating  the  facts  which,  if  established,  would  show 
the  liability  of  the  company  was  furnished,  and  no  objection 
thereto  on  the  part  of  the  company  was  made.  Under  these 
conditions,  and  for  the  purpose  of  avoiding  an  action  on  the 
policies,  the  plaintiff  company  elected  to  pay  over  the  amount 
thereof  to  the  persons  entitled  to  receive  the  insurance  money 
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if  Jarvis  were  in  fact  dead,  and  this  compromise  and  settle- 
ment of  a  claim  based  on  the  assertion  of  his  death  was,  we 
think,  binding  and  condusive  on  the  company.  Had  a  judg- 
ment been  secured  in  an  action  by  the  administrator  with 
authority  to  represent  the  rights  of  all  persons  interested  in 
the  proceeds  of  the  policies,  such  judgment  would  have  been 
conclusiye  as  to  the  death  of  Jarvis,  and  the  company  could 
not,  after  paying  the  amount  of  such  judgment,  have  recov- 
ered back  the  money  paid  on  discovering  that  the  essential 
fact  in  issue  in  the  case,  to  wit,  the  death  of  Jarvis,  had  been 
erroneously  adjudicated.  The  judgment  would  have  been 
conclusive  as  to  that  fact.  Therefore,  we  think  that  a  set- 
tlement by  which  the  money  was  paid  for  the  purpose  of 
avoiding  a  suit  in  which  such  a  judgment  might  have  been 
rendered  is  also  conclusive,  and  that  plaintiff  cannot  now 
recover  back  the  money  thus  paid. 

In  a  case  quite  similar  in  its  essential  facts  to  the  one  now 
before  us  the  court  of  appeals  of  New  York  held  that  an  ar- 
rangement for  the  payment  of  the  amount  of  the  policies  en- 
tered into  in  view  of  the  assumed  death  of  the  assured  as  indi- 
cated by  his  absence  unheard  of  for  more  than  seven  years  was 
binding  after  it  had  been  ascertained  that  he  was  still  living; 
such  arrangement  having  been  made  with  regard  to  the  chances 
of  success  of  the  claimant  under  the  policy  at  the  time  when 
the  insured  was  thought  to  be  dead.  In  that  case,  as  in  this, 
*' clearly  but  one  thing  was  dealt  with  or  could  be  in  the 
agreement  of  settlement,  to  wit,  the  possibility  that  the  insured 
should  prove  to  be  alive":  Sears  v.  ®*®  Grand  Lodge,  163  N. 
Y.  374,  57  N.  E.  618,  50  L.  R.  A.  204.  In  the  case  before  us 
there  was  no  compromise,  it  is  true,  as  to  the  amount  to  be 
paid;  but  there  was  a  compromise  on  the  question  whether 
anything  was  payable,  and  for  the  purpose  of  avoiding  liti- 
gation the  plaintiff  elected  to  make  payment.  A  voluntary 
payment  is  usually  conclusive,  and  cannot  be  recovered  back : 
Manning  v.  Poling,  114  Iowa,  20,  83  N.  W.  895,  86  N.  W.  30; 
James  v.  Dalbey,  107  Iowa,  463,  78  N.  W.  51;  Davenport  & 
St.  P.  R.  Co.  V.  Rogers,  39  Iowa,  298 ;  Bailey  v.  PauUina,  69 
Iowa,  463,  29  N.  W.  418 ;  Baldwin  v.  Foss,  71  Iowa,  389,*  32 
N.  W.  389 ;  Lyman  v.  Lauderbaugh,  75  Iowa,  481,  39  N.  W. 
812 ;  Weaver  v.  Stacey,  93  Iowa,  683,  62  N.  W.  22 ;  Windbiel 
V.  Carroll,  16  Hun,  101;  National  Life  Ins.  Co.  v.  Jones,  1 
Thomp.  &  C.  466, 
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2.  Counsel  for  appellant  insist  that  this  payment  was  one 
made  under  a  mutual  mistake  of  facty  and  that  in  accordance 
with  a  well-recognized  equitable  principle  money  thus  paid 
may  be  recovered  back.  The  rule  thus  invoked  is  not  appli- 
cable, however,  where,  under  an  assumption  of  fact  known  to 
both  parties  to  be  doubtful,  there  has  been  a  vrfuntsry  pay- 
ment in  extinguishment  of  a  claim.  The  principle  is  thus 
stated  in  1  Pomeroy's  Equity  Jurisprudence,  second  edition, 
section  855: 

"Where  parties  have  entered  into  a  contract  or  arrange- 
ment based  upon  uncertain  or  contingent  events  purposely 
as  a  compromise  of  a  doubtful  claim  arising  from  them, 
....  and  there  is  ....  an  absence  of  bad  faith,  violation 
of  confidence,  misrepresentation,  concealment  and  other  in- 
equitable conduct,  ....  if  the  facts  upon  which  such  agree- 
ment or  transaction  was  founded  ....  turned  out  very 
diflferently  from  what  was  expected  or  anticipated,  this  error, 
miscalculation  or  disappointment,  although  relating  to  a 
matter  of  fact  and  not  of  law,  is  not  such  a  mistake  within 
the  meaning  of  the  equitable  doctrine  as  entitles  the  disap- 
pointed party  to  any  relief In  such  classes  of  agree- 
ments and  transactions  the  parties  are  supposed  to  calculate 
the  chances,  and  they  certainly  assume  the  risks." 

*^^  And  at  another  place  in  the  same  work  (section  849) 
the  author  uses  this  language:  "It  should  be  carefully  ob- 
served that  this  rule  [allowing  recovery  of  money  paid  under 
mistake]  has  no  application  to  compromises  where  doubts 
have  arisen  as  to  the  rights  of  the  parties,  and  they  have  in- 
tentionally entered  into  an  arrangement  for  the  purpose  of 
compromising  and  settling  those  doubts.  Such  compromises, 
whether  involving  mistakes  of  law  or  fact,  are  governed  b}' 
special  consideration."  The  foregoing  quotations  are  made 
part  of  the  opinion  in  Sears  v.  Grand  Lodge,  163  N.  Y.  374, 
57  N.  E.  618,  50  L.  R.  A.  204,  as  applicable  to  a  case  very 
similar  to  the  one  before  us.  In  Riegel  v.  American  Life 
Ins.  Co.,  140  Pa.  193,  23  Am.  St.  Rep.  225,  21  Atl.  392, 
11  L.  R.  A.  857,  and  on  a  subsequent  appeal,  153  Pa.  134,  25 
Atl.  1070,  19  L.  R.  A.  166,  it  was  decided  that  the  holder  of  a 
policy  accepting  its  surrender  value  under  the  assumption 
that  the  assured  was  still  alive  might,  on  proving  that  in  fact 
the  insured  had  already  died,  recover  the  balance  of  the  face 
of  the  policy  which  had  matured  by  the  death  of  the  assured 
without  the  knowledge  of  either  party.     But  it  is  evident  that, 
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under  these  circumstances,  there  was  a  mistake  as  to  a  fact 
not  within  the  contemplation  of  either  party  in  entering  into 
the  arrangement.  In  the  case  before  us  the  question  whether 
Jarvis  was  dead  was  distinctly  within  the  contemplation  of 
both  parties,  for  it  was  expressly  recited  in  the  proof  of  loss 
that  he  had  been  absent  for  more  than  seven  years,  and  had 
not  been  heard  of  within  that  time.  The  only  question  of 
controversy  between  the  parties  in  determining  whether  or 
not  the  insurance  money  should  be  paid  was  as  to  whether 
Jarvis  was  dead,  and  the  plaintiff  conceded  its  liability  by 
voluntarily  paying  the  claim.  In  the  absence  of  fraud  or 
concealment,  the  means  of  knowledge  as  to  the  fact  in  contro- 
versy being  equally  accessible  to  each  party,  the  payment  is 
conclusive:  Eagan  v.  Aetna  F.  &  M.  Ins.  Co.,  10  W.  Va.  583; 
Mutual  Life  Ins.  Co.  v.  Wager,  27  Barb.  (N.  T.)  354. 

^*^  3.  With  reference  to  the  consideration  of  the  negotia- 
tions between  the  agent  of  plaintiff  and  the  attorney  for  the 
administrator,  it  is  contended  that  the  acts  and  statements 
of  the  plaintiff's  agent  were  not  binding  upon  it,  for  the  reason 
that  they  are  not  shown  to  have  been  within  the  scope  of  his 
authority,  which  was  limited  by  stipulations  in  the  policy. 
It  is  enough  to  say  that  this  agent  had  authority  to  represent 
the  company  in  delivering  the  drafts  to  the  defendants  in 
payment  of  the  claims  under  the  policies,  and  that  what  he 
did  and  said  in  connection  with  the  effecting  of  this  settle- 
ment must  be  binding  upon  the  plaintiff.  It  is  to  be  remem- 
bered that  he  at  first  refused  to  deliver  the  drafts  until  a  bond 
of  indemnity  was  furnished,  and  that  afterward,  on  a  repre- 
sentation made  to  the  company  by  counsel  for  the  adminis- 
trator, that  no  bond  would  be  furnished,  and  that,  if  not  vol- 
untarily paid,  the  right  of  recovery  under  the  policies  would 
be  litigated,  the  agent  delivered  the  draft  without  further 
condition.  Certainly  what  his  agent  said  and  did  was  within 
the  scope  of  his  authority,  regardless  of  any  provisions  in  the 
policy.  The  company  is  now  relying  on  the  delivery  of  these 
drafts  as  constituting  the  very  payment  which  they  make 
the  basis  of  their  right  to  recover  back  the  money  paid,  and 
cannot  question  the  authority  of  the  agent  through  whom 
such  payment  was  made. 

The  judgment  of  the  trial  court  is  therefore  affirmed 


Statutes  Authorising  Administration  upon  the  estates  of  absenteat 
as  though  they  were  deceased  have  been  held  unconstitutional  in  some 
•tates,  bat  in  others  have  been  upheld  as  valid:  Belden  v.  Kennedy^ 
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104  Ya.  826,  113  Am.  St.  Bep.  1076,  and  cases  cited  in  the  cross- 
reference  note  thereto. 

Becovery  of  Payments  of  Money  voluntarily  made  is  the  subject  of  a 
note  to  New  Orleans  etc  Co.  y.  Louisiana  etc.  Co.,  94  Am.  St.  Bep. 
408. 


PUGH  V.  JONES. 

[134  Iowa,  746,  112  N.  W.  225.] 

OABNISHMENT. — ^A  Guardian  cannot  be  Garnldied  after  the 
death  of  his  ward  by  creditors  of  her  heirs,     (p.  452.) 

THE  GABNISHMENT  of  an  Administrator  by  creditors  of  the 
heirs  after  the  heirs  have  assigned  their  interest  in  the  estate  ia 
ineffeetnal.     (pp.  452,  453.) 

R.  W.  Pugh,  for  the  appellee. 

J.  M.  Dower,  for  the  appellees. 

''^T  DEBMBB,  J.  One  M.  Dwyer  was  the  guardian  of 
Mary  L.  Murphy.  The  latter  died  May  28,  1904.  After 
her  death  her  guardian  was  garnished  by  plaintiff  as  a  sup- 
posed debtor  or  as  holding  certain  property  belonging  to 
Richard  M.  Murphy  and  Eugene  A.  Murphy,  against  whom 
plaintiff  held  judgments.  These  judgment  defendants  were 
heirs  and  legatees  of  Mary  L.  Murphy,  deceased.  D.  M.  Van- 
nest,  a  son  in  law  of  Mary  L.  Murphy,  was,  on  the  thirteenth 
day  of  June,  1904,  appointed  a  special  administrator  of  Mary 
L.  Murphy's  estate,  but  he  never  qualified  as  such.  There- 
after, and  on  July  9,  1904,  John  Jones  was  appointed  and 
qualified  as  administrator  of  her  estate,  and  on  the  thirteenth 
day  of  July,  1904,  he  too  was  garnished  by  plaintiff.  Gar- 
nishment was  also  had  on  Yannest;  but,  as  he  never  quali- 
fied and  never  held  any  money  or  property  belonging  to  the 
heirs  of  the  deceased,  no  attention  need  be  paid  to  this  gar- 
nishment. In  the  meantime,  and  before  July  9,  1904,  de- 
fendants, R.  M.  and  E.  A.  Murphy,  had  assigned  to  various 
parties,  interveners  in  this  case,  all  their  rights,  titles  and 
interests  in  and  to  the  estate  of  Mary  L.  Murphy,  deceased. 
These  assignments  were  each  and  all  prior  to  the  garnish- 
ments of  the  administrator  ''*®  and  seem  to  have  been  made 
in  good  faith,  at  least  their  bona  fides  is  not  questioned,  so 
that  this  garnishment  cuts  no  figure  in  the  case. 
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But  plaintiff  contends  that  his  garnishment  of  the  guard- 
ian of  Mary  L.  Murphy,  although  run  after  her  death,  was 
and  is  suflScient  to  hold  the  funds  which  might  eventually 
pass  to  her  heirs  and  legatees.  It  is  a  general  rule  that,  when 
property  is  in  custodia  legis,  the  officer  holding  it  w  not  liable 
to  garnishment:  Rood  on  Garnishment,  sec.  27.  and  eases 
-cited ;  Martin  v.  Davis,  21  Iowa,  535.  "When  sue  \  right  ex- 
ists, it  is  in  virtue  of  some  statute,  and,  as  there  is  no  stat- 
ute in  this  state  authorizing  it,  there  seems  to  bei  no  author- 
ity for  holding  a  guardian  as  garnishee:  Brooke  v.  Cook,  8 
Mass.  246 ;  Waite  v.  Osborne,  11  Me.  185 ;  Short  v.  Moore,  10 
Vt.  446 ;  Stout  V.  La  PoUette,  64  Ind.  365.       .    ' 

Administrators  and  executors  may,  under  our  statute  (Code, 
sec.  3936),  be  garnished,  but  not  guardians.  But  it  is  argued 
that  Dwyer  was  no  longer  guardian  when  garnished,  for  the 
reason  that  his  ward  was  then  dead.  But  this  is  not  so.  Al- 
though the  ward  was  dead,  the  guardianship  continued  for 
the  purpose  of  settlement  until  a  proper  adjustment  of  the 
trust  in  the  probate  court :  State  Fair  Assn.  v.  Tefry,  74  Ark. 
149,  85  S.  W.  87.  After  the  death  of  the  ward.iie  was  still 
an  officer  of  court  until  discharged,  and  subject  li^  its  control 
and  order.  He  was  not  holding  the  funds  in  hi  hands  for 
the  heirs  of  his  ward,  but  his  accountability  wat  u)  the  ad- 
ministrator of  his  ward's  estate.  He  could  not  pay  the  money 
in  his  hands  to  the  heirs  of  his  ward  with  impunity,  and  could 
not  close  up  his  trust  without  accounting  under  the  direction 
of  the  court  to  the  administrator  of  his  ward's  estate.  While 
for  certain  purposes  it  is  held  that  the  estate  of  an  ancestor 
vests  immediately  in  his  heirs,  yet  this  does  not  entitle  them 
to  the  personal  estate  or  to  any  aliquot  part  thereof  uncon- 
ditionally. It  is  all  subject  to  administration,  and  passes  as 
in  this  case  from  the  guardian  ''*®  to  the  administrator,  and 
not  directly  to  the  heirs.  But  in  this  case  it  is  plain  that  the 
guardian  was  holding  the  property  when  garnished  as  an 
officer  of  court,  and,  as  such,  was  responsible  to  the  court 
appointing  him  and  to  the  administrator,  and  not  to  the  heirs 
of  his  ward.  Under  no  view  could  he  be  held  as  garnishee 
until  discharged  as  guardian,  and,  as  such  discharge  could 
not  be  had  until  he  had  turned  the  property  over  to  the  ad- 
ministrator of  Mary  L.  Murphy's  estate,  he  was  manifestly 
not  subject  to  garnishment. 

When  the  proper  administrator  was  garnished,  the  heirs 
had  assigned  all  their  interest  in  their  ancestor's  estate,  and 
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as  plaintiff  had  no  greater  rights  in  and  to  the  fund  than  his 
debtors  had  or  would  have  had,  he  got  nothing  by  that  gar- 
nishment. The  whole  proposition  here  is  answered  by  the 
suggestion  that  the  property  was  in  custodia  legis,  while  in 
the  hands  '^f  the  guardian,  although  his  ward  was  dead,  and 
that  there  i^  no  provision  of  statute  authorizing  the  garnish- 
ment of  al^uardian.  As  we  have  said,  the  garnishment  of 
Vannest  is*of  no  moment  (Mechanics'  Bank  v.  Waite,  150 
'Mass.  234,  22  N.  E.  915;  and  the  garnishment  of  the  admin- 
istrator wa%  after  all  the  assignments  had  been  made. 

Further,  It  is  argued  that  the  assignments  to  interveners 
are  not  sufficiently  established.  This  is  purely  a  fact  ques- 
tion. Turning  to  the  record,  we  find  that  they  are  properly 
proved. 

The  judgment  discharging  the  garnishees  is  correct,  and 
is  a£5rmed. 


A  Gwxrdian  4t  not  Chargeable  at  Trustee^  at  the  suit  of  creditors  of 
his  ward,  mioil  there  has  been  an  accoantkig  and  a  balance  found  in 
his  hands:  Dayis  y.  Drew,  6  N.  H.  399,  25  Am.  Dec.  467.  Nor  can  an 
administratr  ,  in  advance  of  a  decree  of  distribution,  be  charged 
afl  a  garnish'  )  in  respect  to  funds  in  his  hands  belonging  to  an  heir;. 
Orlopp  V.  Bclueller,  72  Ohio  St.  41,  106  Am.  St.  Bep.  583. 
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WHITMORE  V.  BROWN. 

[102  Me.  47,  65  AtL  516.] 

KUISAKOE,  Removal  of. — ^A  court  of  eqaity  will  not,  except 
in  extreme  eases,  exercise  its  power  to  compel  the  remoyal  of  exist  in  c^ 
structures  upon  land,  though  they  may  constitute  a  nuisance,  but  will 
leave  the  plaintiff  to  his  remedy  at  law.     (p.  456.) 

NUISANCE,  AcqalescMce  in,  Bemoval  of. — ^A  court  of  equity 
will  not  intervene  to  remove  an  alle^^ed  nuisance  when  the  plaintiff 
has  long  tolerated  it,  but  will  leave  him  to  establish  his  claim  at  law. 
(p.  456.) 

NXnSANOE — Stractnres  on  Another's  Land. — ^The  mere  fact 
that  structures  are  or  will  be  erected  on  the  land  of  another  without 
the  required  statutory  license,  does  not  make  them  nuisances  or  out- 
laws to  be  lawfully  assailed  and  destroyed  by  anyone,  or  abated  at 
the  private  suit  of  any  person,     (p.  457.) 

NUISANCE — ^Erection  of  Building— Injunction  Against. — A 
court  of  equity  will  not,  at  the  suit  of  a  private  person,  restrain  the 
erection  of  a  building  on  the  land  of  another,  not  in  fact  a  nuisance, 
merely  because  its  erection  is  forbidden  by  statute  or  ordinanee.  (pp. 
457,  458.) 

NUISANCE. — StructnreB  on  Land  of  another  lessening  plain- 
tiff's enjoyment  thereof  for  residence  purposes,  and  also  lessening 
its  commercial  value,  do  not  give  a  right  to  an  abatement  of  them 
as  a  nuisantse,  or  even  to  damages,     (p.  458.) 

NUISANCE — Stractnres  on  Land^ — A  land  owner,  to  enable 
him  to  have  structures  upon  the  land  of  another  declared  a  nnisauce, 
must  show  that  they  infringe  some  individual  right  recognized  by 
the  law  as  a  legal  private  right  of  his.  That  they  infringe  the  legal 
rights  of  others  gives  him  no  cause  of  action,     (p^  458.) 

NUISANCE. — Structnres  Infringing  Public  Bights  only,  snch 
as  navigation  and  boating,  can  be  dealt  with  only  by  the  public,  by  a 
proceeding  in  the  name  of  the  state,  or  by  some  authorized  person  in 
behalf  of  the  public  An  individual  affected  has  no  separate  right 
of  action  in  his  own  name.     (pp.  458,  459.) 

NUISANCE.— Proximity  or  U^^ess  of  Othsrwlse  Harmless 
Structnres  upon  the  land  of  another,  although  thej  obstmet  tha  Tiew 
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of  the  adjoining  owner,  do  not  constitute  them  a  nuisance.  The  hurt 
to  plaintiff  mast  come  from  the  structure,  qua  nuisance,  to  give  him 
m  cause  of  action,     (p.  459.) 

NUISANCE — ^Injiinctioii  Against  Erectton  of  Structure. — To 
«nable  a  plaintiff  to  have  a  wharf  on  the  land  of  another  declared  a 
nnisanee  and  the  extension  thereof  enjoined,  on  the  ground  that  it 
materially  impedes  the  passage  by  water  to  and  from  his  land,  the 
proof  of  that  fact  must  be  clear  and  convincing,     (p.  461.) 

Hale  &  Hamlin,  for  the  plaintiff. 

A.  W.  King  and  J.  A.  Peters,  for  the  defendants. 

*^  EMERY,  J.  Prom  the  bill,  answer  and  evidence  we 
find  the  following  facts :  On  the  south  side  of  Mt.  Desert  Island 
18  a  small  cove  of  tide  water  called  *'Gilpatrick's  Cove."  The 
defendants  have  a  warranty  deed  of  a  lot  of  upland  on  this 
eove  at  its  head  or  extreme  northern  end,  and  also  of  so  much 
of  the  shore  or  fiats  of  the  cove  as  is  included  within  the  exten- 
sion of  the  side  lines  of  their  upland  across  the  shore  or  fiats  so 
as  to  include  the  structures  hereinafter  described.  The  plain-, 
tiff  owns  a  lot  of  upland  bordering  on  the  cove  next  southwest 
of  the  defendants'  upland,  but,  so  far  as  appears  in  this  case, 
she  does  not  own  any  part  of  the  shore  or  flats  of  the  cove: 
Whitmore  v.  Brown,  100  Me.  410,  61  Atl.  985.  The  defendants, 
being  in  possession  under  a  warranty  deed,  must  therefore  be 
held  to  have  a  prima  facie  title  to  the  fiats  named  in  their 
deed,  at  least  as  against  the  plaintiff.  The  defendants'  gran- 
tor some  twelve  years  ago  erected  on  the  land  included  in  his 
deed  to  them  a  wharf  extending  from  the  upland  out  upon 
their  flats  in  front,  and  also  erected  upon  this  wharf  a  build- 
ing for  trading  purposes.  This  wharf  and  building  have  been 
maintained  ever  since,  and  are  now  maintained  by  these  de- 
fendants and  are  wholly  upon  their  land.  They  are  now  pro- 
posing to  widen  the  wharf  by  an  addition  to  its  eastern  side 
within  the  side  lines  of  their  flats  and  not  extending  any  fur- 
ther out  from  the  upland.  The  present  wharf  was  erected 
and  has  ever  since  been  maintained  without  ^*  the  license 
required  therefor  by  the  statute  (Rev.  Stats.,  c.  4,  sees.  96-99, 
inclusive),  and  no  such  license  has  been  obtained  for  the  pro- 
posed extension.  The  statute  prohibits  the  erection  and  main- 
tenance of  an  unlicensed  wharf.  The  plaintiff  by  her  bill 
asks  the  court  to  enjoin  the  proposed  extension  of  the  wharf 
and  also  the  further  maintenance  of  the  present  structures 
on  the  flats  upon  the  ground  that  being  forbidden  by  the 
statute  they  are  a  nuisance  in  law,  and  injure  the  plaintiff 
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*'m  her  comfort,  property  and  the  enjoyment  of  her  estate" 
(Rev.  Stats.,  c.  22,  sec.  13),  her  land  being  used  and  valuable 
as  a  summer  residence. 

If  the  existing  structures  alone  were  the  subject  matter  of 
this  suit,  the  bill  would  need  be  dismissed  under  the  settled 
doctrine  of  this  court  that  it  will  not,  except  in  extreme  cases, 
exercise  its  equity  powers  to  compel  the  removal  of  existing 
structures  upon  the  land  of  the  defendant,  though  they  may 
be  a  nuisance  in  law,  but  will  leave  the  plaintiff  to  his  remedy 
at  law' which  in  this  state  is  ''plain,  adequate  and  complete": 
See  the  statute  on  nuisances,  Rev.  Stats.,  c.  22 ;  Davis  v.  Wey- 
mouth, 80  ]Me.  307,  14  Atl.  199 ;  Tracy  v.  Le  Blanc,  89  Me. 
304,  36  Atl.  399 ;  Sterling  ▼.  Littlefield,  97  Me.  479,  54  AtL 
108.  In  Maine  Wharf  v.  Custom  House  Wharf,  85  lie.  175, 
27  Atl.  93,  the  structure  was  not  on  the  defendant's  land  and 
the  rights  had  been  settled  at  law.  No  such  hurt  or  danger 
of  hurt  is  shown  by  the  evidence  in  this  case  as  would  take 
it  out  of  that  rule. 

The  bill  would  also  need  be  dismissed  under  the  general 
principle  of  equity  jurisprudence  that  an  equity  court  will 
not  intervene  where  the  plaintiff  has  long  tolerated  the  al- 
leged nuisance,  but  will  leave  him  to  establish  his  claim  at 
law.  These  present  structures  had  been  tolerated  for  ten 
years,  during  all  which  time  they  were  as  much  nuisance  as 
now,  having  the  same  effect  on  persons  and  property  at  Gil- 
patrick's  Cove.  The  danger  of  future  hurt  from  them  is  no 
more  imminent  now  than  at  first.  After  ten  years  the  claim 
of  the  plaintiff  for  their  removal  is  much  too  stale  for  the 
court  to  enforce  by  decrees  in  equity. 

But  the  claim  of  the  plaintiff  for  an  injunction  against  the 
proposed  extension  is  cognizable  in  equity  and  hence  requires 
consideration  in  this  suit;  and  the  already  extensive  and  in- 
creasing occupation.  ^*  of  lands  bordering  on  the  tide  waters 
of  the  Maine  coast  for  summer  residences  by  citizens  of  this 
and  other  states  and  countries  justifies,  we  think,  a  somewhat 
elaborate  exposition  of  the  law  governing  cases  like  this.  The 
wharf  extension,  if  erected,  will,  so  far  as  appears,  be  wholly 
on  flats  owned  by  the  defendants.  Under  our  law,  based  on 
the  Colonial  Ordinance  of  1641-1647,  their  ownership  of  their 
fiats  is  as  full  and  complete  as  their  ownership  of  their  up- 
land, except  that  it  is  subject  to  some  extent  to  certain  pub- 
lic rights :  State  v.  Wilson,  42  Me.  9 ;  Moore  v.  Grifiin,  22  Me. 
350;  King  v.  Young,  76  Me.  76,  49  Am,  Rep.  596.    In  this 
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case,  however,  we  have  to  do  only  with  the  public  right  of 
navigation,  since  no  complaint  is  made  of  infringement  of 
any  other  public  right.  Prior  to  the  statute  cited  (Rev. 
Stats.,  c.  4,  sees.  96-99,  inclusive),  the  owner  of  flats  could 
erect  wharves  on  them  as  freely  as  upon  his  upland,  pro- 
vided he  did  not  thereby  actually  interrupt  or  impede  naviga- 
tion: Commonwealth  v.  Charleston,  1  Pick.  180,  11  Am.  Dec. 
161 ;  Commonwealth  v.  Alger,  7  Cush.  53 ;  Low  v.  Knowlton, 
26  Me.  128,  45  Am.  Dec.  100;  State  v.  Wilson,  42  Me.  9. 
Whether  a  wharf  did  actually  obstruct  or  impede  navigation 
and  thereby  become  a  nuisance  at  common  law  or  under  Re- 
vised Statutes,  chapter  22,  section  5,  was  a  question  of  fact, 
and  sometimes  a  difficult  one,  to  be  determined  in  each  case 
upon  the  evidence  in  that  case.  The  legislature  has  now  in- 
tervened and  created  a  tribunal  to  determine  that  question, 
viz.,  the  municipal  officers  of  the  town,  and  has  prohibited 
the  erection  of  wharves  in  tide  waters  without  a  license  from 
that  board  (Rev.  Stats.,  c.  4,  sees.  96-99,  inclusive).  If  that 
license  is  duly  granted,  the  wharf  cannot,  under  the  state 
law,  be  abated  as  an  obstruction  to  navigation,  even  if  it  be 
such  in  fact,  though,  of  course,  the  license  will  not  protect 
the  wharf  from  complaints  for  infringement  of  private  rights. 
If  the  license  is  not  obtained,  the  wharf  erected  without  it  is 
an  unlawful  structure  even  if  it  does  not  in  fact  obstruct 
navigation.  That  the  legislature  has  the  power  to  thus  re- 
quire a  license  for  the  erection  of  wharves  on  flats  is  not  ques- 
tioned: Commonwealth  v.  Alger,  7  Cush.  53. 

Such  being  the  rights  of  the  defendants  and  of  the  state 
in  and  over  their  flats,  we  proceed  to  consider  what  right  the 
plaintiff  may  have  to  an  injunction  against  the  proposed  ex- 
tension of  the  defendants'  ^^  wharf  and  also  to  an  abate- 
ment of  the  existing  structures,  assuming  for  convenience  of 
statement  and  argument  the  present  suit  to  be  appropriate 
for  that  purpose. 

The  mere  fact  that  the  structures  are,  or  will  be,  erected  and 
maintained  without  the  required  statutory  license  does  not 
make  them  outlaws,  to  be  lawfully  assailed  and  destroyed  by 
anyone,  or  abated  at  the  private  suit  of  any  person :  Bright- 
man  V.  Bristol,  65  Me.  426,  20  Am.  Rep.  711.  Indeed,  the 
statute  does  not  declare  them  to  be  a  nuisance  in  law.  An 
equity  court  will  not  at  the  suit  of  a  private  party  restrain 
the  erection  of  a  building,  not  in  fact  a  nuisance,  merely  be- 
cause its  erection  is  forbidden  by  statute  or  ordinance:  St 
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John  Village  Corp.  v.  McParlan,  33  Mich.  72,  20  Am.  Eep. 
671;  Mayor  of  Manchester  v.  Smith,  64  N.  H.  380,  10  AtL 
700.  Again,  the  mere  fact  that  the  existence  of  these  struc- 
tures upon  the  defendants'  flats  do  or  will  lessen  the  plain- 
tiff's enjoyment  of  her  lot,  even  as  a  summer  residence,  and 
lessen  its  commercial  value,  does  not  give  her  a  right  to  an 
abatement  or  even  to  damages.  A  neighbor's  building  on 
his  own  land,  by  its  ugliness  of  architecture  or  by  its  mere 
proximity,  may  lessen  one's  enjoyment  of  his  own  residence 
and  lessen  its  market  value ;  or  a  competing,  neighboring  fac- 
tory may  lessen  one's  business  profits  and  the  value  of  his 
own  factory,  and  yet  no  legal  right  be  infringed.  It  is  not 
enough,  therefore,  for  the  plaintiff  to  show  that  the  struc- 
tures on  the  defendants'  flats  are  there  without  the  required 
statutory  license,  and  that  they  lessen  the  enjoyment  and 
market  value  of  her  land.  She  must  go  further  and  show 
that  they  infringe  some  individual  right  recognized  by  the 
law  as  a  legal,  private  right  of  hers.  That  they  infringe  the 
legal  rights  of  others  gives  her  no  cause  of  action  against 
them. 

The  present  structures  and  the  proposed  extension  are  for- 
bidden by  statute,  and  to  that  extent  are,  and  will  be,  illegal. 
Do  they  or  will  they  infringe  any  individual  legal  right  of 
the  plaintiff!  There  is  no  evidence  nor  complaint  that  they 
do  or  threaten  any  injury  to  the  plaintiff  or  her  land  by  vitiat- 
ing the  air  or  water,  by  unhealthy  or  offensive  odors,  by  dis- 
turbing noises,  or  by  obstructing  the  passage  of  light  or  air, 
or  by  otherwise  unfavorably  affecting  her  health  or  physical 
<»omfort.  The  plaintiff  practically  advances  but  three  propo- 
sitions, viz. :  1.  That  the  structures  are  in  law  and  in  fact  an 
obstruction  ^^  to  the  navigation  of  the  cove  and  thereby  re- 
duce the  value  of  her  land  in  the  cove;  2.  That  the  struc- 
tures are  unsightly  and  also  obstruct  the  view  of  the  scenery 
from  her  land,  and  thus  lessen  the  enjoyment  and  value  of 
her  estate;  and  3.  That  the  structures  materially  impede  the 
passage  by  water  to  and  from  her  land,  and  thus  lessen  its 
value. 

As  to  the  first  proposition,  whatever  the  damage  to  the 
plaintiff  or  her  land,  the  right  infringed,  that  of  the  unim- 
peded navigation  of  the  cove,  is  a  public  right  conunon  to  all 
the  people  of  the  state,  and  not  a  right  peculiar  to  owners 
and  occupants  of  land  bordering  on  the  cove.  It  is  the  settled 
law  of  this  state  that  structures  which  only  infringe  public 
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rights  can  be  dealt  with  only  by  the  public — ^that  is,  by  pro- 
ceedings in  the  name  of  the  state  or  some  authorized  person 
in  behalf  of  the  public.  An  individual  affected  has  ho  sepa- 
rate right  of  action  in  his  own  name.  To  enforce  the  public 
right  for  his  benefit  he  must  set  the  public  agencies  in  mo- 
tion. It  is  only  when  the  structures  inflict  upon  him  some 
special  legal  injury  different  in  kind  as  well  as  degree  from 
that  suffered  by  others  that  he  has  an  individual  right  of  ac- 
tion against  them :  Holmes  v.  Corthell,  80  Me.  31,  12  Atl.  730 ; 
Penley  v.  Auburn,  85  Me.  278,  27  Atl.  158,  21  L.  R.  A.  657 ; 
Taylor  v.  Portsmouth  K.  &  Y.  St.  Ry.  Co,  91  Me.  193,  64  Am. 
St.  Rep.  216,  39  Atl.  560. 

The  plaintiff  contends,  however,  that  boating  privileges  in 
and  about  the  cove  are  attached  to  her  lot,  that  these  are  a 
large  and  peculiar  element  in  its  market  value,  and  consti- 
tute a  legal  right  appurtenant  thereto  apart  from  the  public 
which  has  no  right  to  make  use  of  it  to  facilitate  their  use  of 
their  public  right,  and  that  the  structures  restrict  and  abridge 
these  privileges.*  There  may  be  appurtenant  to  her  lot  a  right 
of  passage  by  boats,  etc.,  to  and  from  it  (Maine  Wharf  v. 
Custom  House  Wharf,  85  Me.  175,  27  Atl.  93),  but  that  is 
only  the  right  of  access  to  and  departure  from  her  land  by 
water.  Any  other  use  of  the  water  for  boating  or  other 
navigation  would  be  under  the  public  right  alone. 

But  the  plaintiff  further  urges  that,  conceding  the  right 
violated  to  be  a  public  right  only,  the  violation  of  that  public 
right  has  damaged  the  value  of  her  land,  and  that  this  damage 
is  individual  and  peculiar,  one  not  suffered  by  the  public  at 
large.  The  question,  ^  however,  is  not  whether  the  plain- 
tiff's land  has  been  damaged,  but  whether  any  of  her  legal 
rights  have  been  infringed.  The  land  owner  has  no  legal 
right  that  the  market  value  of  his  land  shall  not  be  disturbed. 

Though  by  reason  of  her  land  being  on  this  cove  the  plain- 
tiff may  have  more  need  or  occasion  than  other  persons  to 
make  use  of  the  public  right  to  the  unimpeded  navigation  of 
the  cove,  and  her  land  may  be  more  damaged  by  the  viola- 
tion of  that  right,  the  right  itself  is  still  public  and  not  pri- 
vate. Her  ownership  of  land  on  the  cove  gives  her  no  greater 
nor  different  right  to  navigate  it.  Every  other  citizen  has 
the  same  right  in  kind  and  degree.  The  plaintiff  may  have 
a  greater  interest  than  others  in  the  right  and  a  greater  need 
of  its  enforcement,  but  that  does  not  change  the  public  right 
into  a  private  right:  Frost  v.  Washington  Co.  B.  B.  Co.,  96 
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Me.  76,  51  Atl.  806,  59  L.  R.  A.  68.  It  may  be  that  an  in- 
dividual actually  obstructed  by  an  unauthorized  structure 
while  iif  the  actual  exercise  of  the  public  right  may  maintain 
an  action  for  damages  resulting,  as  was  held  in  Brown  v. 
Watson,  47  Me.  161,  74  Am.  Dec.  482 ;  but  that  is  a  different 
case  from  this,  where  the  only  complaint  is  of  the  unfavor- 
able effect  upon  the  enjoyment  and  value  of  the  land. 

The  plaintiff  further  urges  the  hardship  of  her  being  left 
to  the  action  of  public  officials  to  enforce  the  public  right  and 
relieve  her  from  the  damage  done  her  by  these  unlicensed 
structures.  She  suggests  that  the  officials,  influenced  by  local, 
political  or  other  immaterial  considerations,  may  improp- 
erly neglecrt  and  even  refuse  to  act  upon  application  and  thus 
leave  her  helpless.  Even  if  this  apprehension  be  well  founded, 
the  court  cannot  afford  relief  in  this  suit.  Her  remedy  against 
recalcitrant  public  officers  is  in  some  other  procedure. 

To  the  second  proposition  there  are  two  answers.    The  law 
of  this  state  does  not  recognize  any  legal  right  to  an  unob- 
structed view  of  scenery  over  and  across  the*  lands,  even  the 
flats,  of  others  unless  acquired  by  grant;  nor  does  the  law 
recognize  as  a  cause  of  action  the  annoyance  caused  by  the 
proximity  or  u^ijliness  of  otherwise  harmless  structures  upon 
the  land  of  another.    The  pleasure  of  an  unobstructed  view 
and  of  a  prospect  free  from  unsightly  objects  may  *®  be 
great,  but  in  the  present  state  of  the  law  it  is  too  refined  for 
legal  cognizance.    Again,  the  annoyances  complained  of,  and 
the  consequent  loss  in  value  of  land,  were  not  caused  by  the 
fact  that  the  structures  are  or  will  be  erected  and  maintained 
without  the  required  statutory  license.     The  plaintiff  must 
prove  that  her  damage  was  caused  by  the  particular  element 
in  the  character  or  use  of  the  structure  which  renders  it  a 
nuisance:  Burbank  v.  Bethel  Steam  Mill  Co.,  75  Me.  373,  46 
Am.  Rep.  400.    The  hurt  to  the  plaintiff  must  come  from 
the  structure,  qua  nuisance,  to  give  her  a  cause  of  action  for 
maintaining  it:  Bowden  v.  Lewis,  13  R.  I.  189,  43  Am.  Rep. 
21,  a  case  in  many  respects  similar  to  this.    In  the  first  case 
the  plaintiff's  buildings  were  destroyed  by  fire  conununicated 
from  the  defendant's  steam  mill  situated  on  its  own  land, 
but  without  the  required  statutory  license  therefor.    The  stat- 
ute declared  any  stationary  steam  engine  so  erected  without 
the  license  ''to  be  a  common  nuisance,"  and  the  statute  (Rev. 
Stats.,  c.  22,  sec.  13)    giving  a  right  of  action  for  injury  from 
a  common  nuisance   was  then  in  force.    It  was  held,  never- 
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theless,  that  the  absence  of  the  required  license  did  not  give 
the  plaintiff  a  right  of  action,  and  that  unless  the  steam  mill 
ivas  a  nuisance  in  fact,  its  erection  and  use  were  not  wrong- 
ful as  to  the  plaintiff.  In  the  second  case  the  plaintiff  was 
lessee  of  certain  oyster  lots  from  the  state,  and  erected  a 
building  on  them  without  the  required  statutory  license  there- 
for. This  building  somewhat  impeded  navigation,  was  un- 
sightly, and  also  obstructed  the  view  from  the  defendant's 
villa  lots  near  by.  After  the  denial  of  a  request  for  the  re- 
moval of  the  building,  the  defendant  himself  removed  it.  In 
an  action  of  trespass  for  such  removal,  it  was  held  that  neither 
the  absence  of  the  required  license  nor  the  described  dam- 
age to  the  defendant's  villa  lots  justified  his  action.  The 
plaintiff  had  judgment.  In  the  case  at  bar  had  the  license 
been  obtained  and  the  structures  made  lawful,  the  inconven- 
ience to  the  plaintiff  from  the  obstruction  to  navigation,  the 
lessening  of  her  enjoyment  of  her  estate  and  of  its  value  from 
the  proximity  and  ugliness  of  the  structures,  would  have 
been  the  same  in  kind  and  degree.  Hence  she  was  not  in- 
jured by  the  lack  of  the  license  and  cannot  maintain  this 
suit  on  that  ground.  The  two  cases  cited  by  the  plaintiff, 
being  from  other  states,  are  not  compelling  authority  •*  how- 
ever closely  in  point,  but  we  think  they  are  each  distinguish- 
able from  this  case.  In  Wheeler  v.  Bedford,  54  Conn.  244, 
7  Atl.  22,  the  plaintiff's  residence  fronted  on  a  public  park. 
The  defendant  undertook  to  inclose  a  large  part  of  the  park 
for  his  own  use.  The  court  enjoined  him  at  the  suit  of  the 
plaintiff.  The  park,  however,  was  not  established  or  reserved 
simply  as  a  highway  for  purposes  of  passage,  but  to  be  kept 
open  for  air  and  prospect  as  well.  Residences  fronting  on 
this  park  practically  had  annexed  to  them  the  privilege  of 
air  and  prospect  over  the  park,  a  distinct  privilege  appurte- 
nant, and  as  such  of  material  value.  It  was  as  if  A  had 
granted  to  B  a  privilege  of  prospect  over  his  land  as  appur- 
tenant to  B's  residence,  and  C  should  undertake  to  obstruct 
it.  In  the  case  at  bar  the  flats  are  the  defendants'  private 
property,  subject  only  to  certain  public  rights.  Neither  the 
public,  however,  nor  the  plaintiff  has  any  privilege  of  pros- 
pect over  them.  In  First  Nat.  Bank  ▼.  Tyson,  133  Ala.  459, 
91  Am.  St.  Bep.  466,  32  South.  144,  59  L.  B.  A.  399,  the  plain- 
tiff owned  a  store  on  a  business  street  The  defendant  owned 
An  adjoining  lot  on  the  same  side  of  the  street,  and  proposed 
to  extend  its  building  into  the  street  of  which  it  owned  the 
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fee  subject  to  the  easement  of  a  public  street.  The  plain- 
tiff alleged  that  the  proposed  extension  would  obstruct  not 
only  the  view  of  the  street  from  his  store,  but  also  the  view 
of  his  store  from  the  street.  It  was  held  on  demurrer  that 
the  plaintiff  had  stated  an  injury  different  in  kind  and  de- 
gree from  that  suffered  by  the  public  Granting  that  the 
owner  of  a  store  on  a  business  street  has,  as  appurtenant 
thereto,  the  right  that  nothing  shall  be  erected  by  his  neigh- 
bor on  the  street  to  hide  his  store  from  the  passing  throng 
upon  whose  custom  his  store  depends,  the  case  is  obviously 
not  the  one  at  bar. 

Undoubtedly  these  structures  do  annoy  the  plaintiff  and 
the  occupants  of  her  land,  and  do  reduce  its  renting  and 
selling  value,  but,  so  far  at  least,  it  appears  to  be  a  case  of 
damnum  absque  injuria.  It  is  clear,  we  think,  that  her  first 
and  second  propositions  do  not,  under  our  law,  sustain  her 
suit. 

We  come  now  to  her  third  and  last  proposition,  viz.,  that 
the  structures  in  fact  materially  impede  the  passage  by  water 
to  and  from  her  land,  and  thereby  infringe  a  legal  right  ap- 
purtenant to  her  •*  land,  and  distinct  from  the  public  right. 
As  to  the  structures  in  existence  at  the  time  she  filed  her  bill, 
she  must  be  remitted  to  her  action  at  law  under  the  rules 
stated  in  the  early  part  of  this  opinion.  As  to  the  proposed 
extension,  the  evidence  does  not  make  it  plain  to  us  that  it 
will  materially  impede  passage  by  water  to  and  from  the 
plaintiff's  land.  It  is  by  no  means  so  plain  a  case  as  that 
of  Maine  Wharf  v.  Custom  House  Wharf,  85  Me.  175,  27 
Atl.  93.  The  defendant's  upland  and  wharf  are  at  the  ex- 
treme head  of  the  cove.  The  plaintiff's  land  is  wholly  west 
of  them.  The  proposed  extension  is  on  the  east  side  of  the 
wharf  and  no  farther  out  toward  the  sea.  Not  being  fully 
convinced  of  the  fact  alleged,  we  cannot  make  it  the  basis  of 
a  decree  in  equity  for  a  permanent  injunction,  but  must 
leave  the  plaintiff  to  establish  it  at  law.  A  decree  of  abso- 
lute injunction  is  too  sharp  and  heavy  an  instrument  to  be 
used  unless  the  right  to  be  protected  thereby  has  been  estab- 
lished by  a  judgment  at  law  or  made  indisputable  in  equity. 

We  find  no  ground  upon  which  this  suit  can  be  maintained 
in  equity,  and  hence  the  decree  dismissing  the  bill  must  be 
afiirmed;  but  since  the  plaintiff  may  possibly  be  able  to 
establish  in  an  action  at  law  some  infringement  of  her  in- 
dividual legal  rights,  such  as  the  right  of  access,  the  decree 
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of  dismissal  should  be  without  prejudice  to  such  an  action. 
Since  the  wharf  and  the  proposed  extension  are  confessedly 
in  violation  of  the  statute  requiring  a  license,  we  think  the 
defendants  should  not  recover  costs  of  appeal. 
Final  decree  to  be  made  in  accordance  with  this  opinion. 


A  Private  Indwidudl  may  Sue  to  Enjoin  or  Abate  a  publie  nmsance 
which  causes  him  to  suffer  a  special  injury,  different  in  kind  and 
degree  from  that  suffered  by  the  public  in  general:  Kauffman  v. 
Stein,  138  Ind.  49,  46  Am.  St.  Bep.  3G8;  Sloss-Sheffield  Steel  etc.  Go. 
▼.  Johnson,  147  Ala.  384,  119  Am.  St.  Rep.  89;  Dennis  v.  Mobile  etc. 
By.  Co.,  137  Ala.  649,  97  Am.  St.  Bep.  69.  This  rule  has  been  applied 
to  obstructions  of  a  public  street  in  the  nature  of  a  nuisance:  Roberts 
▼.  Mathews,  137  Ala.  523,  97  Am.  St.  Bep.  56;  Sloss-Sheffield  Steel  etc. 
Co.  ▼.  Johnson,  147  Ala.  384, 119  Am.  St.  Bep.  89;  Dickinson  ▼.  Arkan- 
sas City  Imp.  Co.,  77  Ark.  570,  113  Am.  St.  Bep.  170;  Knowles  ▼. 
Pennsylvania  B.  B.  Co.,  175  Pa.  623,  62  Am.  St.  Bep.  860;  Smith  v.  Mit- 
chell, 21  Wash.  536,  75  Am.  St.  Bep.  858;  and  also  to  the  erection 
of  structures  interfering  with  the  easement  of  light  and  air  from  the 
public  street:  First  Nat.  Bank  v.  Tyson,  133  Ala.  459,  91  Am.  St  Bep. 
46;  Townsend  ▼.  Epstein,  93  Md.  537,  86  Am.  St.  Bep.  441. 

The  Bight  of  a  Private  Individual  to  Erect  Wharves  on  submerged 
lands  is  discussed  in  Cobb  ▼.  Commissioners  of  Lincoln  Park,  202  HI. 
427,  95  Am.  St  Bepw  258. 


AMERICAN  MERCANTILE  EXCHANGE  v.  BLUNT. 

[102  Me.  128,  66  Aa  212.] 

CONTBAOTS  Partly  In  Writing  and  Partly  in  ParoL — ^Under  a 
written  contract  for  the  collection  of  claims  according  to  a  '* system" 
of  the  collector,  such  system  as  explained  by  the  agent  fecnring  the 
contract  becomes  part  thereof,  although  not  in  writing,  and  the 
written  and  oral  parts  of  the  contract  are  to  be  construed  together  in 
determining  what  the  whole  contraet  expresses,    (p.  465.) 

CONTBAOTS — ^Abrogation  by  Statatew— If  an  entire  eontract 
is  lawful  when  made  and  a  statute  afterward  renders  performance  of 
it  unlawful,  neither  party  is  prejudiced,  but  the  eontract  is  to  be 
considered  at  an  end;  and  although  a  party  it  thna  released  from  lia- 
bility for  damages  for  nonperformance,  he  has  no  right  to  maintain 
an  action  for  recovery  on  the  contract^  the  performance  of  any  part 
of  which  is  prohibited,  even  though  it  haa  been  partly  performed, 
(pp.  466,  467.) 

OONTBA0T8— Abrogation  by  Statnte— Part  Perf oxmanca.— If 
any  material  stipulation  in  an  entire  contract  ia  rendered  illegal  by 
the  enactment  of  a  statute  before  performanee,  the  contraet  cannot 
be  enforced.  The  eontraet  fails  and  no  recovery  can  be  had  even  for 
the  part  performed,     (pp.  467,  468.) 

T.  P.  Wormwood,  for  the  plaintiff. 
Martin  &  Cook,  for  the  defendant 
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ISO  SPEAB,  J.  This  action  ifl  based  upon  a  eontract 
wherein  the  plaintiff  avers  that  the  defendant  has  failed  of 
performance  on  his  part,  and  in  consequence  of  such  fail- 
ure is  indebted  to  the  plaintiff  in  the  sum  of  seventy-five 
dollars.  The  essential  part  of  the  contract  under  which  the 
plaintiff  claims  is  as  follows: 

**  AMERICAN  MERCANTILE  EXCHANGE. 

**  Incorporated  Nov.  24,  1897. 

"In  consideration  of  an  annual  contract  in  above  Agency, 
I  hereby  agree  to  pay  said  Agency,  or  order,  all  sums  of 
money  as  collected  out  of  accounts  placed  in  said  Agency's 
hands  by  me,  whether  such  collections  or  settlements  are  made 
through  said  Agency's  oflBce  or  by  me  through  my  oflSce  or 
by  any  other  person  in  my  behalf,  until  the  same  shall  amount 
to  Twenty  Dollars,  and  I  further  agree  to  send  to  the  said 
Agency  on  or  before  ten  days  from  date,  ten  accounts,  other- 
wise the  payment  of  Twenty  Dollars  shall  become  due  and 
payable  to  said  Agency,  or  order,  on  demand." 

This  agreement  was  properly  executed  by  the  plaintiff  and 
defendant. 

^*To  American  Mercantile  Exchange. 

**We  hereby  agree  to  subscribe  to  your  Exchange  under 
the  following  special  terms  and  conditions. 

*'l.  You  will  employ  your  system  to  collect  all  claims  we 
may  place  in  your  hands,  suing  where  you  deem  advisable, 
and  using  legal  means  to  enforce  payment  from  debtors  in. 
any  part  of  the  United  States  and  Canada,  and  all  such 
claims  shall  be  subject  to  our  control  or  withdrawal;  unless 
legal  action  has  been  taken,  and  all  debts  that  may  be  ad- 
vertised for  sale  shall  be  held  at  the  figures  quoted  by  us." 

It  will  be  observed  by  the  use  of  the  language  in  the  first 
elause  of  this  stipulation,  **you  will  employ  your  system  to 
coUeot  all  claims,"  etc.,  that  the  written  contract  herein  set 
forth  did  not  state  or  contain  all  the  elements  of  the  con- 
tract. What  the  plaintiff's  system  ***  above  alluded  to  was, 
is  not  stated.  The  testimony,  however,  fully  describes  the 
* 'system"  employed  by  the  agency  in  the  collection  of  ac- 
counts. In  answer  to  the  question,  **You  have  stated  that 
when  you  went  to  Mr.  Blunt,  you  explained  to  him  the  method 
of  the  agency.  Now,  will  you  explain  to  us  what  that  method 
was?"  the  acrent  of  the  plaintiff  who  executed  the  con- 
tract answered  in  detail  as  follows:  ''At  that  time  the  method 
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was  to  take  the  list  of  claims  on  a  blank  form,  collecting  ten 
cents  for  each  claim  to  cover  postage.  A  series  of  four  let- 
ters were  employed  by  the  agency,  the  first  notifying  that 
the  acconnt  was  due  and  unpaid,  and  asking  them  to  call  on 
their  creditor  and  make  some  settlement,  and  informing  them 
at  the  same  time  that  the  agency  in  no  case  handled  the  money. 
After  a  certain  length  of  time  which  shows  on  the  list,  I 
can't  remember  now,  a  second  letter  was  sent  informing  them 
of  the  fact  that  they  who  did  not  pay  would  be  reported  to 
the  trade  if  it  was  still  left  unpaid.  After  a  certain  length 
of  time  a  third  one  was  sent  informing  them  that  they  would 
be  sued  if  it  was  not  paid,  and  a  fourth  one  that  when  judg- 
ment was  obtained,  the  account  would  be  advertised  for  sale 
by  public  posters,  and'  inclosing  them  a  copy  of  one  of  the 
posters  that  had  been  already  published. '* 

This  "system,"  the  terms  of  which  were  not  incorporated 
in  the  written  contract,  nevertheless,  in  view  of  the  purposes 
and  object  of  the  defendant,  became,  by  the  specific  written 
allusion  to  it,  a  material  and  important  feature  in  the  per- 
formance of  the  contract  on  the  part  of  the  plaintiff.  The 
defendant  in  the  written  stipulation,  prescribing  its  duties, 
required  that  the  plaintiff  should  use  its  '^ system.''  Its 
"system"  at  the  time  the  contract  was  executed  was  explained 
by  the  plaintiff's  agent  as  above  set  forth.  When  so  ex- 
plained, the  terms  of  his  interpretation  became  as  much  a 
part  of  the  contract  as  though  they  had  been  contained  in  a 
separate  written  document.  Therefore,  the  whole  contract 
of  the  parties,  or  so  much  of  it  as  is  necessary  to  the  de- 
cision of  this  case,  is  contained  in  the  written  clauses  before 
quoted  in  this  opinion,  and  the  explanation  of  the  "system" 
as  made  by  its  agent  to  the  defendant;  that  is,  the  written 
and  the  oral  parts  of  the  contract  are  to  be  construed  to- 
gether in  determining  what  the  whole  contract  expressed. 

***  This  contract  was  entire,  and  constituted  a  continuing 
agreement,  and  was  binding  upon  the  defendant  to  pay  his 
subscription  yearly  unless  abrogated  by  consent  of  the  parties 
or  operation  of  law.  There  is  no  pretense  that  the  contract 
was  mutually  canceled,  but  the  defendant  avers  that  its  fur- 
ther performance  was  made  illegal  by  the  enactment  of  chap- 
ter 112  of  the  Public  Laws  of  1899,  which  went  into  effect 
April  16,  1899,  seven  months  before  the  maturity  of  the  sec- 
ond year's  subscription.  By  the  contract  the  subscription 
was  not  due  until  the  end  of  the  year.    This  act  is  now  in- 
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corporated  in  chapter  130,  section  7  of  the  Revised  Statutes, 
as  follows:  ''No  person,  firm  or  corporation  shall  publicly 
advertise  for  sale  in  any  manner  whatever,  or  for  any  other 
purpose  whatever,  any  list  or  lists  of  debts,  dues,  accounts^ 
demands,  notes  or  judgments,  containing  the  names  of  any 
or  all  of  the  persons  who  owe  the  same.  Any  such  public 
advertisement  containing  the  name  of  but  one  person  who 
owes  as  aforesaid  shall  be  construed  as  a  list  within  the  mean- 
ing of  this  section.  Any  person,  firm  or  corporation  violate 
ing  the  provisions  of  this  section  shall  be  liable  in  an  action 
of  debt,  to  a  penalty  not  exceeding  one  hundred  dollars,  and 
not  less  than  twenty-five  dollars,  to  each  and  every  person, 
severally  and  not  jointly,  whose  name  appears  in  any  such 
list.'* 

It  is  clear  that  this  statute,  when  it  took  effect  April  16, 
1899,  absolutely  prohibited  the  plaintiff  from  using  that  part 
of  its  ''system''  wherein  it  had  stipulated  that  accounts  would 
be  advertised  for  sale  by  public  poster.  It  is  presumed  that 
the  plaintiff  did  not  violate  this  statute,  and  did  not,  subse- 
quently to  the  date  when  it  took  effect,  post  any  list  of  de- 
linquent debtors.  Therefore  the  case  stands  as  if  the  plain- 
tiff on  the  sixteenth  day  of  April,  1899,  had  ceased  to  per- 
form its  contract  in  respect  to  posting  lists  of  debtors'  names 
and  advertising  the  judgment  for  sale.  While  the  plaintiff's 
contract  as  to  the  method  of  advertising  does  not  specifically 
state  that  the  posters  shall  contain  the  name  of  the  debtor, 
yet  the  only  inference  to  be  derived  from  the  language  used 
clearly  sustains  that  conclusion. 

But  the  full  performance  of  its  contract  was  a  condition 
precedent  to  the  right  of  the  plaintiff  to  recover  the  annual 
payment  agreed  upon,  whether  the  nonperformance  waa 
caused  either  by  the  fault  ***  of  the  plaintiff,  by  impossibil- 
ity, as  by  an  act  of  Gk)d,  or  by  a  statute  prohibiting  perform- 
ance. Upon  this  point  the  circuit  court  of  the  United  States 
for  the  district  of  Pennsylvania  in  Odlin  v.  Insurance  Co.  of 
Pennsylvania,  Fed.  Cas.  No.  10,433,  2  Wash.  C.  C.  312,  says: 
^' It  is  a  general  principle  of  law  that  where  a  contract  is  law- 
ful when  made  and  a  law  afterward  renders  performance  of 
it  unlawful,  neither  party  to  the  contract  shall  be  prejudiced, 
and  the  contract  is  to  be  considered  at  an  end."  This  does 
not  mean  that  a  contract  legal  at  its  inception  becomes  illegal 
by  subsequent  statutory  prohibition  as  to  acts  done  before 
the  enactment  of  the  statute,  but  that  the  statute  puts  an  end 
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to  the  contract,  and  there  can  be  no  legal  recovery  by  the 
plaintiffs  even  if  it  should  perform  the  unlawful  acts,  as  it 
is  contrary  to  the  policy  of  the  law  to  permit  a  party  to  re- 
cover for  the  performance  of  his  own  illegal  acts  or  benefit 
by  his  own  wrong.  The  law,  however,  excuses  the  plaintiff 
from  performing  its  contract,  and  releases  it  from  liability 
to  damages  for  nonperformance,  but  it  does  not  leave  it  in 
a  position  to  maintain  an  action  for  recovery  upon  an  entire 
contract,  the  performance  of  any  part  of  which  is  prohib- 
ited, even  if  performed. 

In  Greenough  v.  Balch,  7  Me.  461,  the  court  fully  approved 
of  this  rule  of  law  and  says:  "Nor  are  we  disposed  to  find 
fault  with  the  doctrine  that  where  the  consideration,  or  a 
part  of  it,  is  malum  prohibitum,  it  violates  and  invalidates 
the  promise  as  much  as  if  it  had  been  malum  in  se;  both 
being  unlawful,  and  neither  entitled  to  favor  or  indulgence." 

Shaw,  C.  J.,  in  White  v.  Buss,  3  Cush.  448,  in  discussing 
the  status  of  illegal  contracts,  says:  "The  law  will  not  lend 
its  aid  to  carry  into  effect  an  illegal  contract,  if  it  be  execu- 
tory, nor  to  restore  the  party  who  has  paid  money  on  it,  if 
executed.'* 

In  Goodwin  v.  Clark,  65  Me.  280,  it  was  held:  "A  person 
cannot  recover  for  his  personal  services,  portions  of  which 
are  rendered  in  an  unlawful  employment,  the  contract  being 
an  entirety." 

In  Bishop  ▼.  Pahner,  146  Mass.  469,  4  Am.  St.  Bep.  339, 
16  N.  E.  299,  the  court  say:  ''As  a  general  rule,  where  a 
promise  is  made  for  one  entire  consideration,  a  part  of  which 
is  fraudulent,  immoral  or  unlawful,  and  there  has  been  no 
apportionment  made,  or  means  of  apportionment  furnished 
**•  by  the  parties  themselves,  it  is  well  settled  that  no  action 
will  lie  upon  the  promise."  But  these  propositions  are  ele- 
mentary. While  these  two  cases  do  not  involve  the  same 
state  of  facts  presented  in  the  case  at  bar,  yet  by  analogy 
they  are  clearly  applicable.  In  the  cases  cited,  it  is  held  that 
when  any  stipulation  of  an  entire  contract  is  illegal,  the  con- 
tract cannot  be  enforced.  In  the  case  at  bar  the  contract  is 
entire,  and  a  part  of  it  became  illegal,  malum  prohibitum, 
at  once  upon  the  effect  of  the  statute.  The  advertisement  of 
a  single  account  for  sale,  however  soon  after  the  statute  be- 
came a  law,  would  have  subjected  the  plaintiff  to  the  penalty 
prescribed.  Therefore,  if  the  plaintiff  during  the  second  year 
of  the  contract,  and  before  it  was  performed,  was  prohibited 
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by  law  from  the  performance  of  any  material  stipulation, 
the  entire  contract  for  the  year  failed,  and  it  cannot  recover 
even  for  the  part  performed.  • 

For  the  third  and  subsequent  years  for  which  it  has  brought 
suit  the  prohibited  part  of  the  contract  was  illegal  from  the 
beginning  of  the  year,  and  no  recovery  can  be  had  for  any  of 
these  years. 

Under  the  contract  the  balance  of  the  first  year's  subscrip- 
tion— eleven  dollars  and  fourteen  cents — ^is  barred  by  the 
statute  of  limitations. 

Judgment  for  the  defendant. 


THE   EFFECT    OF   8TATX7TE8   BCAKINO  PBE-EZI8TINO   GOV- 

TBA0T8  ZLI20AL. 

L  General  PrInciplM  OontrolUng. 

a.  In  Oeneral,  468. 

b.  niustrations  of  General  Doctrine^  472* 

• 

XL  LawB  Belatiiig  to  Remedy. 

a.  In  General,  476. 

b.  niustrations  of  the  Doctrine^  470i 

m.  Laws  Beating  to  Exemptions^  478. 
IV.  Laws  Relating  to  Limitations,  479. 
V.  Laws  Relating  to  Redemption,  470. 

L  General  Frindples  Oontvcflling: 
a.  Jn  GeneraL — ^How  far  legislation  of  a  retrospeetfye  ebaraeter 
can  proceed  without  infringing  upon  the  provision  of  the  federal  con- 
stitution inhibiting  state  legislation  which  impairs  the  obligations  of 
contracts  is  not  a  question  of  easy  solution.  The  eases  involying  this 
point  are  numerous,  and  the  distinctions  which  have  been  drawn  lu 
determining  whether  the  obligations  of  pre-existing  contracts  were 
impaired  by  subsequent  legislation  are  exceedingly  dose.  One  of  the 
justices  of  the  supreme  court  of  the  United  States  has  said:  ''The 
states  and  the  United  States  are  continually  legislating  on  the  sub- 
ject of  contracts,  prescribing  the  mode  of  authentication,  the  ii^^ 
within  which  suits  shall  be  prosecuted  for  them,  in  many  cases  affect- 
ing existing  contracts  by  the  laws  which  they  pass,  and  declarin); 
them  to  cease  or  lose  their  effect  for  want  of  compliance,  in  the 
parties,  with  such  statutory  provisions.  All  these  acts  appear  to  be  with- 
in the  most  correct  limits  of  legislative  powers,  and  most  beneficially 
exercised,  and  certainly  could  not  have  been  intended  to  be  affected 
by  this  constitutional  provision;  yet  where  to  draw  the  line,  or  ho^ 
to  define  or  limit  the  words',  'obligation  of  contracts,'  will  be  found 
a  subject  of  extreme  difficulty":  Johnson,  J.,  in  Fletcher  v.  Peck,  0 
Cranch,  87,  8  L.  ed.  162.  The  difficulty  arises  in  part  because  the 
words  "retrospective  laws"  are  sometimes  used  as  of  similar  import 
with  ex  post  facto  laws.    There  is  no  express  provision  in  the  eonstita- 
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tion  against  the  passage  of  the  former,  though  there  is  against  the 
latter.     A  retrospective  law,  to  come  within  the  prohibition,  must  be 
one  which  takes  away  the  right  of  property  or  dissolves  the  obligation 
of  a  contract.    Hence,  unless  a  statute  violates  directly  some  right  by 
a  pre-existing  contract,  it  is  not  unconstitutional:  Erie  ft  Northeast 
B.  Go.  ▼.  Casey,  26  Pa.  287.    There  are  many  cases,  too,  where  the 
questions  presented  are  of  polity,  rather  than  of  constitutional  power, 
and  in  such  cases  retrospective  laws  are  not  unconstitutional,  though 
they  may  infringe  to  some  extent  upon  vested  rights.    Thus,  retro- 
spective laws  passed  to  correct  innocent  mistakes,  remedy  mischiefs, 
execute  the  intention  of  the  parties  and  promote  justice  will  be  sus- 
tained.    This  general  principle  is  upheld  in  Woodruff  v.  Scruggs,  27  Ark. 
26,  11  Am.  Bep.  777;  Mechanics'  etc.  Sav.  Bank  v.  Allen,  28  Conn. 
97;  Oriental  Bank  v.  Freeze,  18  Me.  109,  36  Am.  Dec  701;  Grove  v. 
Todd,  41  Md.  633,  20  Am.  Bep.  76;  Kunkle  v.  Franklin,  13  Minn.  127; 
Bich  ▼.  Flanders,  39  N.  H.  304;  Lane  v.  Nelson,  79  Pa.  407.     So,  too, 
retrospective  laws  which  validate  antecedent  marriages,  or  municipal 
ordinances  which  were  legally  enacted  but  were  inoperative  for  want 
of  registration,  have  been  sustained.    And  retrospective  laws  whicli 
tend  to  preserve  the  public  health  and  safety  are  not  prohibited,  for 
there  can  be  no  vested  right  to  do  wrong.    As  was  said  in  Baughn 
V.  Nelson,  9  GiD    (Md.),  299,  52  Am.  Dec.  694:  <<When  vested  rights 
are  spoken  of  by  the  constitution  as  being  guarded  against  legislative 
interference,  they  mean  those  rights  to  which  a  party  may  adhere, 
and   upon   which  he  may  insist  without   violating  any  principle   of 
sound  morality.    In  the  language  of  Judge  Duncan  in  Satterlee  v. 
Mathewson,  2  Pet.  380,  7  L.  ed.  458,  'there  can  be  no  vested  right  to 
do  wrong.'    In  the  nature  of  things,  there  can  be  no  vested  right  to 
violate  a  moral  duty  or  resist  the  performance  of  a  moral  obligation. ' ' 
The  doctrine  above  stated  is  supported  in  State  v.  Worden,  56  Conn. 
216,  14  Atl.  801;  Eastman  v.  State,  109  Ind.  278,  58  Am.  Bep.  400,  10 
N.  E.  97;  Jamieson  v.  Indiana  Nat.  Gas    &  Oil  Co.,  128  Ind.  555,  28 
N.  E.  76,  12  L.  B.  A.  652;  Powell  v.  Pennsylvania,  127  U.  8.  678,  8 
Sop.  Ct.  Bep.  992,  1257,  32  L.  ed.  253.     It  is  also  held  that  a  law, 
though   retrospective,   which   relates   merely   to   procedure   is   valid: 
Davis  V.  Central  B.  &  B.  Co.,  17  6a.  323;  Bead  v.  Frankfort  Bank,  23 
Me.  318;  Hinckle  ▼.  Biffert,  6  Pa.  196.     Hence,  a  statute  requiriiij; 
that  suits  must  be  brought  by  the  real  party  in  interest  is  valid: 
Hancock  v.  Bitchie,  11  Ind.  48;  Crawford  v.  Branch  Bank  of  Alabama, 
7  How.  17.  S.)   279,  12  L.  ed.  700.     And  a  contract  which  is  ultra 
vires   cannot  be  affected  by  the  constitutional   provision  as  to  im- 
pairment of  obligation  of  contracts:  Westminster  Water  Co.  v.  West- 
minster, 98  Md.  551,  103  Am.  St.  Bep.  424,  56  Atl.  990,  64  L.  B.  A. 
630.     But  contracts  granting  immunity  from  taxation  are  within  the 
provisions  of  the  federal  constitution:  Ladd  v.  Portland,  32  Or.  271, 
67  Am.  St.  Bep.  526,  51  Pac.  654. 

This  brings  us  to  the  question,  When  is  the  obligation  of  a  con- 
tract impaired  within  the  meaning  of  the  constitution f    There  have 
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bean  manj  dMifliou  whieli  wo  will  note  later,  wherein  will  be  found 
the  principle  announced,  that  a  contract,  though  leg^  when  made, 
is  abrogated  when  its  performance  la  rendered  illegal  by  a  Bubseqaent 
law.  A  careful  examination  of  these  cases,  however,  will  show  that 
in  most  of  them  the  lauguage  referred  to  is  mere  dicta;  that  the  de- 
cisions were  based  on  the  particular  facts  presented,  and  that  while 
some  of  the  distinctions  were  very  close,  the  contracts  in  those  caso^i 
were  either  illegal  when  made,  or  the  statute  in  question  tended  to 
preserve  the  public  health  or  safety.  Before  taking  up  these  cases, 
it  is  well  to  note  some  general  tests  which  have  been  adopted  by  the 
courts  in  determining  what  is  meant  by  the  words,  "impairing  the 
obligations  of  contracts."  In  Bobinson  ▼.  Magee,  9  CaL  81,  70  Aul 
Dec.  638,  it  is  held  that  the  obligation  of  a  contract  is  impaired  if 
conditions  are  imposed  which  were  not  required  when  the  contract 
was  executed;  and  to  a  similar  effect  is  the  ruling  in  Bailey  ▼.  Phila- 
delphia W.  k  B.  B.  Co.,  4  Harr.  (Del.)  389,  44  Am.  Dec  693,  and  in 
McCulloch  V.  Maryland,  4  Wheat.  316,  4  L.  ed.  579.  Hence  in  applj- 
ing  the  test  whether  the  obligation  of  a  contract  has  been  impaired, 
the  only  question  is  whether  its  value  has  been  diminished  by  subse- 
quent legislation,  without  reference  to  the  extent  of  the  change  which 
a  subsequent  law  may  make  in  it,  for  any  deviation  from  its  terms 
by  imposing  conditions  not  expressed  in  the  contract,  however  minute 
and  apparently  immaterial,  come  within  the  constitutional  prohibi- 
tion: People  V.  Bond,  10  Cal.  563;  Bailey  v.  Philadelphia  W.  ft  B.  R. 
Co.,  4  Harr.  (Del.)  389,  44  Am.  Dec.  593;  Winter  v.  Jones,  10  Ga.  190, 
54  Am.  Dec.  879;  and  Planters'  Bank  v.  Sharp,  6  How.  (U.  8.)  301, 
12  L.  ed.  447,  where  it  is  said:  "It  [the  contract]  is  not  by  th« 
prohibition  of  the  constitution  to  be  impaired  at  all.  This  is  not  a 
question  of  degree,  or  manner,  or  cause,  but  of  encroaching  in  any 
respect  on  its  obligation,  dispensing  with  any  part  of  its  force."  In 
Edwards  v.  Kearzey,  96  U.  S.  595,  24  L.  ed.  793,  Mr.  Justice  Swayne 
said:  "The  lexical  definition  of  'impair'  is  to  make  worse,  to  dimin- 
ish in  quality,  value,  excellence  or  strength,  to  lessen  in  power,  to 
weaken,  to  enfeeble,  to  deteriorate:  Webster's  Dictionary.  And  the 
test  does  not  depend  upon  the  extent  of  the  change  which  the  law 
effects;  any  deviation  in  its  terms  by  which  conditions  not  ex- 
pressed in  the  contract  are  imposed,  or  those  stipulated  in  the  con- 
tract are  dispensed  with,  renders  the  act  unconstitutional  as  impairing 
its  obligation." 

In  applying  the  above  tests,  it  is  amply  upheld  that  the  law  in 
existence  at  the  time  a  contract  is  adopted  becomes  a  part  of  the 
contract:  Aycock  v.  Martin,  37  Ga.  124,  92  Am.  Dec  56;  Phinney  v. 
Phinney,  81  Me.  450,  10  Am.  St.  Rep.  266,  17  Atl.  405,  4  L.  R.  A.  348; 
People  V.  Common  Council  of  Buffalo,  40  N.  Y.  300,  37  Am.  St.  Bep. 
563,  35  N.  E.  485;  Swinburne  v.  Mills,  17  .Wash.  611,  61  Am.  St.  Rep. 
932,  50  Pac.  489;  State  v.  Superior  Court,  21  Wash.  186,  57  Pac.  337; 
Walker  v.  Whitehead,  16  Wall.  (U.  S.)  314,  21  L.  ed.  347.  The  case  of 
Aycock  V.  Martin,  37  Qa.  124,  92  Am.  Dec  56,  seems  to  have  com- 
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manded  the  most  lerioas  consideration,  and  after  an  extensive  review 
of  the  authorities  on  the  question  now  under  investigation  Chief  Jus- 
tice "Werner  said:  "The  first  inquiry,  therefore,  which  is  presented  for 
OUT  consideration  and  judgment  is,  Does  the  act  of  the  legislature  of 
the  13th  of  December,  1866,  impair  the  obligation  of  the  contract  be- 
tween the  parties  in  this  ease,  as  prohibited  by  the  constitution  of 
the  United  States  f    The  eonstitution,  it  will  be  perceived,  does  not 
prohibit  the  states  from  passing  laws  impairing  contracts.    The  pro- 
hibition is  expressly  directed  against  laws  which  impair  the  obligation 
of  contracts.     What  is  the  obligation  of  a  contract  as  contemplated 
by  the  constitution f    'The  obligation  of  a  contract  is  a  legal,  not  a 
mere  moral,  obligation;  it  is  the  law  which  binds  a  party  to  perform 
hia  undertaking.    The  obligation  does  not  inhere  or  subsist  in  the  con- 
tract itself,  proprio  vigore,  but  in  the  law  applicable  to  the  contract': 
1  Bonvier's  Law  Dictionary,  652,  and  authorities  there  cited.    When 
the  parties  entered  into  the  contract  now  before  the  court  which  the 
plaintiff  seeks  to  enforce,  what  was  the  legal  obligation  of  the  defend- 
ant f     His  legal  obligation  was  to  do  and  perform  just  what  the  laws 
of  the  land,  applicable  to  the  contract,  required  him  to  do  and  per- 
form at  the  time  the  contract  was  made,  in  accordance  with  its  terms 
and  stipulations;  that  was  the  exact  measure  of  his  legal  obligation 
at  the  time  the  contract  was  made — nothing  more,  nothing  less.    The 
defendant's  legal  obligation  was  to  perform  his  contract  as  the  laws 
of  the  land  applicable  to  that  contract  required  him  to  perform  it  at 
the  time  it  was  made.    That  was  the  extent  of  his  legal  obligation  to 
the  plaintiff,  and  just  to  that  extent  the  plaintiff  had  the  legal  right 
to  have  it  performed,  in  order  to  maintain  the  integrity  of  the  legal 
obligation  of  the  defendant 's  contract.    If  it  was  not  the  existing  law 
of  the  state,  applicable  to  {he  contract  at  the  time  it  was  made,  which 
created  and  defined  the  defendant's  legal  obligation  to  perform  it, 
in  accordance  with  its  terms  and  stipulations,  what  is  it  that  does 
define  his  obligation  to  perform  itf    If  there  had  been  no  existing  law 
applicable  to  the  contract  prescribed  by  the  supreme  power  of  the 
state  at  the  time  it  was  made,  creating  and  defining  the  defendant's 
obligation  to  perform  it,  then  he  would  have  incurred  no  other  than 
a  mere  moral  obligation,  over  which  human  tribunals  have  no  juris- 
diction.    It  therefore  necessarily  follows  that  the  existing  law  ap- 
plicable to  the  contract  prescribed  by  the  supreme  power  of  the  state, 
at  the  time  the  contract  was  made,  creates  and  defines  the  defendant's 
obligation  to  perform  it  in  accordance  with  its  terms  and  stipulations. 
A  perfect  right  is  that  which  is  accompanied  by  the  right  of  compelling 
those  who  refuse  to  fulfill  the  correspondent  obligation.     A  perfect 
obligation  is  that  which  gives  to  the  opposite  party  the  right  of  com- 
pulsion: Yattell,  62.    The  defendant's  obligation  to  perform  his  con- 
tract in  accordance  with  its  terms  was  a  perfect  obligation,  because 
the  plaintiff  at  the  time  the  obligation  was  made  had  the  legal  right 
under  the  then  existing  law  of  the  state  to  have  compelled  its  perform- 
ance.    The  defendant's  obligation  to  perform  his  contract  was  just 
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what  that  ezisting  law  made  it, -just  what  that  existing  law  required 
and  would  have  compelled  to  be  done  for  its  performance,  in  behalf 
of  the  plaintiff,  the  other  party  to  it.  The  defendant's  obligation  to 
perform  his  contract  under  the  then  existing  law,  was  perfect,  and  the 
plaintiff's  right  to  have  that  obligation  performed  as  prescribed  hj 
that  existing  law  was  also  a  perfect  right.  ....  The  conclusion  of  the 
majority  of  the  court  in  this  case,  therefore,  is,  both  upon  principle  and 
authority,  that  the  binding  force  and  coercive  power  of  the  law  ap- 
plicable to  the  contract  as  the  same  existed  at  the  time  it  was  made 
constitutes  the  obligation  of  the  contract.  The  defendant  was  legally 
bound  by  that  existing  law  to  perform  it  in  accordance  with  its  terms 
and  requirements,  and  the  plaintiff  had  the  legal  right  under  that 
existing  law  to  enforce  the  performance  of  that  legal  obligation.  Any 
subsequent  act  of  the  legislature,  therefore,  remedial  or  otherwise, 
which  alters  or  changes  the  then  existing  law  which  created  and  de- 
fined that  legal  obligation  to  such  an  extent  as  to  make  its  legal  force 
and  power  less  binding  upon  the  defendant  to  perform  it,  postponing 
or  obstructing  its  enforcement,  or  imposing  conditions  for  its  perform- 
ance not  prescribed  by  the  law  which  created  and  defined  that  legal 
obligation  at  the  time  the  contract  was  made,  necessarily  impairs  it 
and  is  prohibited  by  the  constitution. ' ' 

We  have  quoted  from  this  case  at  length  because  of  its  general  ap- 
plication, though  the  act  under  consideration  related  to  the  remedy 
only,  and  further,  because  some  of  the  cases  which  seemingly  announce 
the  doctrine  that  a  contract  lawful  when  made  is  abrogated  by  a  sub- 
sequent law  declaring  it  unlawful,  are  based  upon  the  idea  that  a  law 
which  affects  the  remedy  only  does  not  fall  within  the  constitutional 
prohibition. 

b.  Illustratloxui  of  General  Doctrine. — One  of  the  best  illustrations 
of  the  doctrine  that  a  law  which  impairs  the  obligation  of  a  contract 
is  void  is  found  in  Helm  v.  Webster,  85  HI.  116,  where  it  is  held  that 
where  by  the  terms  of  a  conveyance  of  land  for  a  street,  made  under 
the  law  in  force  at  the  time  of  opening  the  street,  the  title  of  the  land 
embraced  by  the  street  should  revert  t(^^the  grantor  on  its  abandon- 
ment or  vacation,  an  act  of  the  legislature  subsequently  passed  devest- 
ing the  grantor  of  this  right  and  vesting  title  in  another  was  void. 
And  one  of  the  most  celebrated  cases  in  which  the  invalidity  of  a  law 
affecting  pre-existing  contracts  is  discussed  is  that  of  Darmouth  College 
V.  Woodward,  4  Wheat.  518,  4  L.  ed.  629,  where  it  was  held  that  an 
act  of  the  legislature  altering  the  charter  of  Darmouth  College  in  a 
material  respect  without  the  consent  of  the  corporation  was  an  act 
impairing  the  obligation  of  a  contract,  and  was  unconstitutional  and 
void.  And  to  the  same  effect  are  Wales  v.  Stetson,  2  Mass.  143,  3 
Am.  Dec.  89;  Charles  Biver  Bridge  v.  Warren  Bridge,  11  Pet  420,  9 
Jj.  ed.  773,  938.  The  cases  which  have  been  often  referred  to  as  up- 
holding the  doctrine  that  a  contract,  though  legal  at  the  time  it  i» 
made,  is  abrogated  by  a  statute  which  afterward  renders  its  perform- 
ance unlawful  will  now  be  considered.     One  of  the  oldest  of  these 
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cases  is  that  of  Odlin  y.  Insnranee  Co.,  2  Wash.  C.  C.  312,  Fed  Cas. 
No.  10,433,  decided  in  1808.  In  this  ease  can  be  found  the  foUowing^ 
lan^age:  "Where  a  contract  is  lawful  at  the  time  it  is  made,  and 
a  law  afterward  renders  performance  unlawful,  neither  party  shall 
be  prejudiced,  but  the  contract  shall  be  considered  at  an  end."  Tet 
the  point  at  issne  in  this  case  was  whether  an  insurance  company 
was  liable  on  its  policy  for  the  safe  voyage  of  a  Yessel  from  Phila- 
delphia to  Havana,  when  by  a  subsequent  act  of  the  government 
an  embargo  was  laid  on  the  vessel  and  she  was  prevented  from  com- 
pleting the  voyage,  and  the  company  was  held  liable. 

In  Seovill  v.  McMahon,  62  Conn.  378,  36  Am.  St.  Bep.'350,  26  Atl. 
479,  21  L.  B.  A.  58,  a  deed  to  certain  land  within  the  corporate  limits 
of  a  city  provided  that  the  land  should  be  used  for  cemetery  pur- 
poses only,  and  by  a  subsequent  act  of  the  legislature  the  use  of  the 
land  for  cemetery  purposes  was  prohibited.  It  was  held  that  even 
if  the  clause  in  the  deed  was  a  condition  subsequent,  it  was  destroyed 
by  the  act,  and  the  title  reverted  to  the  grantor.  The  act  in  this 
case  declared  further  use  of  the  land  for  cemetery  purposes  a  public 
nuisance,  and  dangerous  to  the  public  health  and  safety,  and,  as  we 
have  seen,  such  acts  are  a  proper  exercise  of  the  police  power  of  the 
state;  hence,  this  case  does  not  conflict  with  the  general  principles 
above  stated.  In  Brick  Presbyterian  Church  v.  New  York,  5  Cow. 
(N.  T.)  538,  the  city  had  conveyed  land  within  its  corporate  limits 
for  cemetery  purposes  with  covenants  of  quiet  enjoyment,  and  a  law 
subsequently  passed  prohibiting  its  use  for  such  purpose  was  upheld 
upon  the  same  principle  as  was  announced  in  the  Seovill  case  just 
mentioned  (62  Conn.  378,  36  Am.  St.  Bep.  350,  26  Atl.  479,  21  L.  B. 
A.  58). 

In  Cordes  v.  Miller,  39  Mich.  581,  33  Am.  Bep.  430,  the  lessee  of  a 
wooden  building,  who  had  covenanted  to  rebuild  in  case  of  loss  or 
destruction  by  fire  was  released  from  the  obligation  of  the  covenant 
because  of  the  passage  of  a  subsequent  ordinance  prohibiting  the 
erection  of  wooden  buildings.  It  is  expressly  stated  in  the  opinion 
in  this  case  that  no  question  as  to  the  validity  of  the  ordinance  was 
raised.  A  similar  case  to  this  is  Books  v.  Seaton,  1  Phil.  106,  where 
a  lessee  charged  with  a  covenant  to  rebuild  was  prevented  from  per- 
forming by  a  subsequent  statute,  and  it  was  held  that  either  party 
could  rescind  the  contract  of  lease,  but  that  if  the  lessee  refused  to 
rescind,  and  held  possession  of  the  premises  under  the  lease,  he  would 
have  to  pay  his  lessor  the  equivalent  in  money  for  the  building  he  had 
contracted  to  erect.  In  Brown  v.  Delahunty,  4  Smedes  &  M.  (Miss.) 
713,  43  Am.  Dec.  499,  it  is  held  that  the  obligor  on  a  bail  bond  was 
discharged  by  a  subsequent  act  making  it  unlawful  for  the  plaintiff 
in  execution  to  arrest  the  defendant,  but  this  ruling  is  based  on  the 
principle  that  a  state  insolvent  law  which  exonerated  a  debtor  from 
imprisonment  did  not  impair  the  obligation  of  the  contract,  because 
the  means  of  enforcement  of  the  debt  by  imprisonment  belonged  to 
the  remedy.  A  similar  rule  is  laid  down  in  Beers  v.  Haughton,  1 
McLean,  226,  Fed.  Cas.  No.  1230,  which  was  afterward  affirmed  by 
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the  sapreme  court  of  the  XTnited  States  in  9  Pet.  329,  9  L.  ed.  145.  In 
School  District  No.  160  ▼.  Howard,  5  Neb.  (TJnoff.)  840,  98  N.  W.  6M, 
a  school  waa  closed  by  an  ordinance  on  account  of  the  prevalence  of 
smallpox.  A  teacher  who  had  previoosly  been  employed  for  a  specific 
period  sought  to  recover  under  his  contract  of  employment  for  the  un- 
finished term  during  which  the  school  was  closed  by  reason  of  the 
subsequent  ordinance,  but  the  ordinance  was  upheld,  on  the  ground 
that  it  was  necessary  for  the  protection  of  the  public  health  and 
safety. 

In  Macon  A  Birmingham  B.  B.  Co.  ▼.  Gibson,  85  Qa.  1,  21  Am.  St. 
Bep.  135,  11  S.  E.  442,  it  is  held  that  a  railroad  company  which  was 
authorised  by  its  charter  to  locate  and  construct  its  line  where  it  saw 
fit  could  nevertheless  be  enjoined  from  locating  its  route  over  a  route 
subsequently  prohibited  by  statute,  although  the  raUroad  had  entered 
into  executory  contracts  for  the  building  before  the  statute  was 
passed.  This  decision,  however,  was  rendered  upon  the  ground  that 
when  the  company's  charter  was  granted,  the  right  to  change,  modify, 
or  destroy  at  will  or  to  amend  the  charter  was  reserved  by  the  general 
statutes  of  the  state,  and  the  court  was  of  the  opinion  that  the  com- 
pany was  bound  to  take  notice  of  the  general  law  of  the  state  under 
which  the  power  exercised  was  reserved;  and  for  the  further  reason 
that  the  subsequent  statute  did  not  have  any  direct,  but  only  an  in- 
cidental, effect  upon  the  contracts  which  the  company  had  entered 
into. 

In  Lowey  v.  Granite  Stone  Provident  Assn.,  8  Misc.  Bep.  319,  28 
N.  Y.  Supp.  560,  a  law  prohibiting  the  sale  of  stock  in  a  building  and 
loan  association  was  held  to  prevent  the  recovery  of  commissions  by 
one  who  had  sold  shares  of  the  stock,  though  the  sales  were  made 
before  the  passage  of  the  law  prohibiting  them.  The  opinion  in  this 
case  recites  that  it  is  made  upon  the  authority  of  the  decision  ren- 
dered in  Honegger  v.  Webbstein,  942  N.  Y.  252,  but  an  examination 
of  that  case  will  show  that  the  contract  was  illegal  at  the  time  it  was 
made. 

In  Jamieson  v.  Indiana  Natural  Gas  and  Oil  Co.,  128  Ind.  555,  28 
N.  E.  76,  12  L.  B.  A.  652,  a  company  generating  gas  and  supplying  it 
to  customers  contracted  with  a  construction  company  to  locate  and 
secure  a  right  of  way  and  construct  a  line  of  pipe  through  certain 
portions  of  Indiana  and  Illinois  to  the  city  of  Chicago,  and  to  furnish 
necessary  machinery  and  appliances  to  enable  the  gas  company  to 
deliver  gas  in  Chicago.  Proceeding  under  the  contract  the  construc- 
tion company  had  at  great  expense  laid  many  miles  of  pipe  and 
bought  the  necessary  machinery  required  under  the  contract.  The  gas 
could  only  be  transported  to  Chicago  by  pumping,  and  under  pressure 
exceeding  three  hundred  pounds  to  the  square  inch.  Subsequently  to 
the  adoption  of  the  contract  mentioned,  a  law  was  enacted  prohibiting 
the  use  of  more  than  three  hundred  pounds  to  the  square  inch  in  the 
transportation  of  gas,  and  an  injunction  was  sought  to  prevent  further 
work  under  the  contract  between  the  gas  company  and  the  construe- 


Nov.  1906.]  American  JVIebcantile  Exchanqb  v.  Blunt.  475 

tion  company.  It  was  admitted  that  if  the  statute  was  valid  that 
the  plant  and  system  of  the  gas  company  would  be  practically  useless, 
and  it  would  entail  great  loss.  It  was  held  that  the  statute  was  not 
in  contravention  of  the  constitutional  provision  impairing  the  obliga- 
tion of  contracts.  This  decision  seems  based,  however,  entirely  on  the 
^ound  that  a  performance  of  the  contract  would  result  in  such  great 
danger  to  the  public  that  its  prevention  by  law  was  within  the 
proper  police  power  of  the  state. 

The  latest  case  which  seems  to  hold  that  a  contract,  though  lawful 
when  made,  is  abrogated  by  the  passage  of  a  subsequent  law  render- 
ing its  performance  illegal,  is  that  of  American  Mercantile  Exchange 
V.  Blunt,  102  Me.  128,  ante,  p.  463,  66  Atl.  212,  10  L.  B.  A.,  N.  S., 
414.  Here  it  is  held  that  a  contract  for  an  annual  consideration  to 
collect  accounts  by  a  system  which  included  posting  lists  of  debtors 
was  abrogated  by  the  passage  of  a  subsequent  law  prohibiting  such 
posting,  and  that  no  recovery  could  be  had  upon  the  contract  even 
for  the  portion  of  the  year  which  had  elapsed  before  the  passage  of 
the  act.  The  main  question  to  which  the  attention  of  the  court  seems 
to  have  been  directed  in  this  case  was  that  when  part  of  an  entire 
contract  is  illegal,  the  whole  contract  is  vitiated,  and  there  can  be  no 
recovery  for  the  performance  of  any  part  of  it.  The  question  as  to 
whether  the  subsequent  law  was  unconstitutional  does  not  seem  to 
have  been  very  much  considered,  though  reference  is  made  to  the 
Odiin  Case,  Fed.  Cas.  No.  10,443,  which  we  have  seen  can  only  be 
cited  as  dicta  upon  the  question  now  under  consideration. 

And  even  on  the  principal  question  decided  in  the  Blunt  case  just 
mentioned  (102  Me.  128,  ante,  p.  463,  66  Atl.  212,  10  L.  B.  A.,  N.  S. 
414),  its  ruling  is  contrary  to  Jones  ▼.  Judd,  4  N.  Y.  411,  where  it  is 
held  that  a  subcontractor  who  was  prevented  from  completing  his 
contract  because  of  a  subsequent  act  making  the  work  illegal  was 
entitled  to  recover  for  the  work  performed  prior  to  the  passage  of  the 
act  at  the  contract  price. 

n.    Laws  Belating  to  Remedy. 

a.  In  General. — In  some  cases  where  close  distinctions  are  drawn 
as  to  the  effect  of  subsequent  legislation  on  pre-existing  contracts,  it 
will  be  found  that  the  act  has  been  upheld  because,  as  stated  by  the 
court,  it  affected  the  remedy  only,  and  did  not  therefore  impair  the 
obligation  of  the  contract.  These  statements  must  not  be  given  too 
much  weight,  for  the  means  of  enforcing  performance  of  a  contract 
are  as  much  a  part  of  the  contract  as  the  conditions  contained  in  it. 
These  statements  evidently  only  mean  that  no  particular  remedy  can 
be  considered  as  a  part  of  a  contract,  and  that  subsequent  legislation 
which  merely  gives  direction  as  to  the  methods  of  enforcement,  with- 
out materially  changing  the  rights  of  the  parties,  are  not  unconstitu- 
tional. For,  as  was  said  by  Mr.  Justice  Curtis,  in  Curran  v.  Arkansas, 
15  How.  (U.  S.)  304,  14  L.  ed.  705:  <<It  by  no  means  follows  that  be- 
cause a  law  affects  only  the  remedy,  that  it  does  not  impair  the  obliga- 
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lion  of  a  contract.  The  obligation  of  a  contract,  in  the  sense  in  which 
the  words  are  used  in  the  constitution,  is  that  duty  of  performing 
it  which  is  recognized  and  enforced  bj  the  laws;  and  if  the  law  is  b» 
changed  that  the  means  of  enforcing  this  duty  are  materially  impaired, 
the  obligation  of  the  contract  no  longer  remains  the  same."  And, 
again,  in  State  y.  Carew,  13  Rich.  498,  91  Am.  Dee.  245,  we  find  the 
principle  announced  "That  a  contract  is  impaired  if  the  means  of 
enforcing  it  are  withdrawn  or  materially  diminished.  It  is  immaterial 
whether  this  result  is  accomplished  by  acting  upon  the  remedy  or 
directly  on  the  contract  itself."  So,  too,  in  Seibert  v.  Lewis,  122 
U.  S.  284,  7  Sup.  Ct.  Bep.  1190,  30  L.  ed.  1161,  it  is  said:  "The  remedy 
subsisting  in  a  state  when  and  where  a  contract  is  made  and  is  to  be 
performed  is  a  part  of  the  obligation;  and  any  subsequent  law  of  the 
state  which  so  affects  that  remedy  as  substantially  to  impair  and  les- 
sen the  value  of  the  contract  is  forbidden  by  the  constitution,  and  ia 
therefore  void." 

We  have  already  seen  that  the  laws  in  force  at  the  time  a  contract 
is  adopted  form  a  part  of  the  contract,  and  this  applies  equally  as 
well  to  existing  laws  relating  to  the  remedy  as  to  those  which  affect 
the  contract  itself.  "The  laws  which  exist  at  the  time  and  place  of 
the  making  of  a  contract,  and  when  and  where  it  is  to  be  performed, 
enter  into,  and  form  a  part  of  it.  This  embraces  alike  those  which 
affect  its  validity,  construction,  discharge,  and  enforcement.  Nothing 
is  more  material  to  the  obligation  of  a  contract  than  the  means  of 
its  enforcement.  The  idea  of  validity  and  enforcement  are  insep- 
arable, and  both  are  parts  of  the  obligation  which  is  guaranteed  by  the 
constitution  against  impairment":  Walker  v.  Whitehead,  16  Wall.  314, 
21  L.  ed.  357.  The  great  trouble  in  determining  whether  a  retro- 
spective act  which  relates  only  to  the  remedy  falls  within  the  con- 
stitutional prohibition  is  due  to  the  difficulty  in  determining  a  legal 
definition  for  the  word  "material."  The  word  is  vague  and  uncertain, 
and  no  general  rule  can  be  given  as  governing  all  cases;  but  whether 
a  subsequent  law  which  relates  to  the  remedy  only  is  or  is  not  con- 
stitutional must  depend  upon  the  facts  in  each  case,  and  the  following 
illustrations  will  best  serve  to  show  how  the  test  has  been  applied. 

b.  Ulustratioiu  of  the  Doctrine. — One  of  the  oldest  cases  in  which 
this  question  was  raised,  and  in  which  will  be  found  one  of  the  most 
learned  discussions  as  to  the  invalidity  of  a  retrospective  law  affect- 
ing the  remedy,  is  that  of  Johnson  v.  Duncan,  8  Mart.  (O.  S.)  530,  6 
Am.  Dec.  675.  The  point  involved  was  the  constitutionality  of  an 
act  suspending  all  proceedings  in  civil  cases.  Martin,  J.,  speaking- for 
the  court,  said:  "The  obligation  of  contracts  consists  in  the  necessity 
under  which  a  man  finds  himself  to  do,  or  refrain  from  doing,  some- 
thing. This  obligation  exists  generally  both  in  foro  Icgis  and  in  foro 
conscientiae,  though  it  does  at  times  exist  in  one  of  these  only. 
It  is  certainly  of  the  first,  that  in  foro  legis,  which  the  !tramers  of 
the  constitution  spoke,  when  they  prohibited  the  passage  of  any  law 
impairing  the  obligation  of  contracts.     Now,  a  law  absolutely  recall- 
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ing  the  power  which  the  creditor  enjoyB^  of  compelling  his  debtor  in 
foro  legis  to  perform  the  obligation  of  the  contract,  'would  be  a 
law  destroying  the  obligation  of  the  contract  in  foro  legis;  since 
A  right  without  a  legal  remedy  ceases  to  be  a  legal  right.  It  would 
,  impair  the  obligation  of  the  contract,  by  destroying  its  legal  obliga- 
tion; in  other  words,  by  reducing  an  obligation  both  in  foro  legis  and 
in  foro  conscientiae  to  an  obligation  in  foro  conscientiae  only;  a  legal 
and  moral  right  to  a  moral  right  only.  The  remedy  in  foro  legis,  con- 
stituting the  legal  right  of  the  creditor,  constitutes  also  its  correlative, 
the  legal  duty  or  obligation  of  the  debtor;  and  a  law  which  reduces  a 
legal  to  a  moral  obligation  is  one  which  in  foro  leg^s  destroys  the 
obligation.  It  appears,  therefore,  to  me  incorrect  to  say  that  the 
legislature  may  effectually  do,  as  to  the  remedy  or  effect  of  the  ob- 
ligation, that  which  it  cannot  do  as  to  the  right;  and  I  conclude  that 
a  law  destroying  or  impairing  the  remedy  is  as  unconstitutional  as 
one  affecting  the  right  in  the  same  manner:  for  in  foro  legis  the  ef- 
fects of  both  laws  must  be  the  same.  •  .  •  •  I  therefore  find  no 
difTiculty  in  concluding  that  an  act  of  a  state  legislation,  the  obvious 
object  of  which  is  to  relieve  debtors,  by  postponing  the  recovery,  and 
eonsequently  the  payment  of  debts,  impairs  the  obligation  of  con- 
tracts,  and  as  such  is  unconstitutional;  and  the  court  is  bound  to  dis- 
regard it,  whatever  may  be  the  hard  necessity  which,  in  the  opinion 
of  those  who  exercise  the  legislative  power  of  the  state,  appeared  to 
require  that  they  should  come  to  the  aid  of  their  suffering  fellow- 
oitizens,  Fiat  justitia,  verat  coelum." 

In  International  B.  L.  Assn.  v.  Hardy,  86  Tex.  010,  40  Am.  St.  Bep. 
870,  26  S.  W.  497,  24  L.  B.  A.  284,  it  was  held  that  where  a  trust  deed 
stipulated  that  in  default  of  payment  of  the  obligation,  the  creditor 
should  have  the  right  to  sell  the  property  at  a  certain  place  upon 
giving  certain  notice,  that  a  subsequent  law  prescribing  the  mode  of 
sale  under  all  trust  deeds  was  inoperative  as  to  this  deed,  as  impairing 
the  obligation  of  contracts. 

The  case  of  Swinburne  v.  Mills,  17  Wash.  611,  61  Am.  St.  Bep.  932, 
50  Pac.  489,  is  very  interesting  and  instructive  on  the  question  now 
under  discussion.  The  act  involved  in  this  case  had  been  passed  as 
an  emergency  measure  to  relieve  debtors  during  a  period  of  severe 
financial  stringency  and  prevent  their  property  from  being  sold  at 
great  sacrifice  at  a  time  when  there  was  practically  no  demand  for 
real  estate.  The  act  provided  that  before  sale  of  land  under  execu- 
tion the  land  should  first  be  appraised,  and  if  it  did  not  bring  eighty 
per  cent  of  its  appraised  value  at  the  sale,  the  sale  should  be  set  aside. 
It  also  provided  that  no  sale  should  be  made  before  a  year  had  elapsed 
after  the  issuance  of  an  execution.  The  court  was  called  upon  to 
pass  on  the  validity  of  this  act  as  to  pre-existing  contracts.  After 
very  careful  review  of  the  authorities  relating  to  the  question,  the 
court  said:  ''Is  the  act  unconstitutional  so  far  as  its  application  to 
contracts  made  prior  to  the  passage  of  the  act  is  concerned  f  It  will 
thus  be  seen  that  this  case  involves  the  principle  of  inviolability 
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of  contracts.  This  principle  the  courts  have  always  protected,  na 
matter  from  what  quarter  or  under  what  guise  it  has  been  assailed, 
whether  by  a  party  to  the  contract  who  has  sought  to  vary  its  terms, 
or  by  legislative  enactments  in  his  interests.  It  is  a  principle  which 
is  founded  upon  honesty  and  good  faith,  and  finds  its  support  in 
ethics  as  well  as  law,  and  was  recognized  and  enforced  before  it  be- 
came a  constitutional  guaranty.  It  gives  stability  to  business  trans- 
actions. In  fact,  it  makes  them  possible.  It  gives  value  to  contracts, 
and  without  the  upholding  of  this  principle,  neither  civilization  or 
governments  could  exist.  A  contract  is  an  agreement  to  do  or  not 
to  do  a  particular  thing.  The  obligation  is  the  binding  force  of  the  eon- 
tract.  The  constitution  prohibits  the  passing  of  laws  which  impair 
the  obligation  of  a  contract.  The  practical  question  then  is,  What  is 
an  impairment  of  a  contract f  Webster's  definition  of  'impair'  is,  'To 
make  worse;  to  diminish  in  quality,  value,  excellence,  or  strength;  to 
deteriorate.'  Then,  if  the  value  of  a  contract  is  deteriorated  or  les- 
sened by  the  passage  of  an  act,  the  obligation  of  a  contract  is  most 
certainly  impaired.  Then  the  question  arises.  Was  the  contract  of 
this  mortgagee  deteriorated  or  made  less  valuable  by  the  passage  of 
the  actf  It  is  a  principle  of  law  so  often  enunciated  and  so  uni- 
formly maintained,  that  the  law  which  is  in  existence  at  the  time  a 
contract  is  made  becomes  a  part  of  the  contract  that  it  would  be  idle 
to  cite  authorities  on  that  proposition,  or  to  further  mention  it 
....  Under  the  law  in  existence  at  the  time  the  contract  was 
made,  the  mortgagee  had  a  right  to  the  sale  of  this  land  at  once 
upon  the  issuance  of  his  execution,  subject  only  to  the  redemption 
provided  for  by  law.  This  was  a  valuable  right,  and  a  right,  no 
doubt,  that  was  taken  into  consideration  by  the  judgment  creditor,  or 
in  this  case,  the  mortgagee,  when  the  contract  was  made.  The  law 
now  compels  him  to  wait  more  than  a  year  after  judgment  before  he 
can  have  the  sale  made.  It  seems  to  us  to  be  beyond  controversy  that, 
as  to  antecedent  contracts,  this  provision  of  the  law  is  void." 

In  Canadian  &  American  Mtg.  Co.  v.  Blake,  24  Wash.  102,  85  Am. 
St.'  Bep.  946,  63  Pac.  1100,  it  was  decided  that  an  act  giving  the 
actual  occupant  of  a  homestead  the  right  of  redemption  without  ac- 
counting for  issues  or  value  of  occupation  is  unconstitutional  when 
applied  to  contracts  executed  prior  to  the  passing  of  the  act.  And  in 
Jones  V.  Crittendon,  1  Car.  L.  Bep.  385,  6  Am.  Dec.  531,  it  is  held  that 
an  act  which  suspends  executions  for  a  limited  time  ia  void  as  im- 
pairing the  obligation  of  contracts. 

The  general  doctrine  that  an  act  which  tends  to  postpone  or  re- 
tard the  enforcement  of  a  contract  impairs  its  obligation  and  is  void 
has  been  so  universally  upheld  by  both  state  and  federal  courts  that 
it  seems  useless  to  cite  further  authorities. 

m.    Laws  Relating  to  Exemptions. 

Whether  laws  which  exempt  the  property  of  a  debtor  which  was 
not  exempt  at  the  time  the  contract  was  made  asB  valid    ia  a  qnes- 


Nov.  1906.]  American  Mercantile  Exchange  t;.  Blunt.  47d 

tion  about  which  there  is  some  conflict  of  anthority.  There  are  cases 
which  hold  that, statutes  creating  such  exemption  do  not  fall  within 
the  constitutional  prohibition  as  to  the  impairment  of  the  obliga- 
tion of  contracts:  Mazey  ▼.  Loyal,  38  Ga.  531;  Oriental  Bank  ▼. 
Freeze,  18  Me.  109,  36  Am.  Dec.  701;  In  re  Nichols,  8  B.  L  50; 
Bommers  ▼.  Johnson,  4  Yt.  278,  24  Am.  Dec.  604.  But  the  weight  of 
authority  seems  to  be  that  if  the  exemption  materially  diminishes  the 
amount  of  property  which  was  not  exempt  under  the  existing  law 
when  the  contract  was  made,  that  such  exemptions  are  unconstitu- 
tional: Jones  ▼.  Brandon,  48  6a.  593;  Kibbey  v.  Jones,  7  Bush  (Ky.)^ 
243;  Lessly  v.  Phipps,  49  Miss.  790;  Homestead  Cases,  22  Gratt.  (Va.) 
266,  12  Am.  Bep.  507;  Gunn  ▼.  Barry,  16  Wall.  610,  21  L.  ed.  212. 
Thus  in  licssly  v.  Phipps,  49  Miss.  790,  where,  under  the  law  existing 
at  the  time  a  contract  was  made,  a  homestead  of  one  hundred  and 
sixty  acres  of  the  value  of  fifteen  hundred  dollars  was  allowed,  it  was 
held  that  a  subsequent  law  exempting  two  hundred  and  sixty  acrea 
without  reference  to  its  value  was  unconstitutional. 

ZV.    LawB  Belating  to  Llmitatloiui. 

It  seems  well  settled  that  when  rights  have  been  barred  by  limita- 
tion, the  legislature  cannot  revive  them:  Ackinson  v.  Dunlap,  50  Me. 
Ill;  Wright  v.  Oakley,  5  Met.  (Mass.)  400;  Kinsman  v.  Cambridge,^ 
121  Mass.  558;  Davis  v.  Minor,  1  How.  (Miss.)  183,  28  Am.  Dec. 
325;  Bockport  v.  Walden,  54  N.  H.  167,  20  Am.  Bep.  131;  Girdner  v. 
Stephens,  1  Heisk.  (Tenn.)  280,  2  Am.  Bep.  700;  Yancy  v.  Yancy,  & 
Heisk.  (Tenn.)  353,  13  Am.  Bep.  5;  Edwards  v.  Kearzey,  96  U.  8* 
595,  24  L.  ed.  793. 

V.    IiawB  Belatiiig  to  Bedemptlon. 

Statutes  relating  to  redemptions,  in  so  far  as  they  affect  pre-existing 
contracts,  are  not  favored  by  the  law,  for  the  very  sound  reason  that 
a  purchaser  pays  his  money  under  a  contract  that  he  shall  have  title 
at  such  time  as  the  law  then  prescribes,  and  that  a  subsequent  law 
extending  the  time  for  redemption  alters  the  substance  of  the  con' 
tract  as  much  as  if  it  extended  the  time  for  its  payment  or  discharge 
under  the  obligation.  In  Tuolumne  B.  Go.  v.  Sedgwick,  15  Cal.  515, 
it  is  held  that  the  right  to  redeem  is  no  part  of  the  indebtedness,  and 
that  as  property  sold  under  an  execution  pertains  only  to  the  remedy,, 
the  legislature  can  repeal  the  statute  at  any  time  before  it  has  been 
availed  of  by  the  parties  interested.  But  this  decision  is  contrary  to 
the  great  weight  of  authority.  We  have  already  seen  from  decisions  of 
the  highest  court  of  the  land  that  a  right  without  legal  remedy  ceases 
to  be  a  right,  and  that  the  idea  of  enforcement  and  validity  are  insepar- 
able, and  that  both  are  parts  of  the  obligation  protected  by  the  con- 
stitution. Upon  this  principle  stay  laws  have  generally  been  declared 
void,  and  the  almost  universal  rule  is  that  retrospective  legislation 
extending  the  time  for  redemption  clearly  falls  within  the  constitu- 
tional inhibition  against  laws  impairing  the  obligation  of  contracts; 
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Scale  V.  Mitchell,  5  Cal.  401;  Maloney  ▼.  Fortune,  14  Iowa,  417; 
Dikeman  v.  Dikeman,  11  Paige  (N.  Y.),  484;  Bobinson  v.  Howe,  13 
Wis.  341;  Gantly  v.  Ewing,  3  How.  (U.  8.)  707, 11  L.  ed.  794;  Howard 
^.  Bugbee,  24  How.  (U.  8.)  461,  16  L.  edL  753. 


DAVIS  V.  POLAND. 

[102  Me.  192,  66  Atl.  380.] 

OOTENANOT — Trespasa  Qnare  dansnin. — ^If  tbe  acta  of  a  ten- 
ant in  common  amount  to  a  destruction  of  tbe  common  property  or 
effect  a  practical  deatruction  of  the  interest  of  hia  eotenant  therein, 
the  injured  owner  haa  a  right  of  action  trespass  qnare  clausum.  (p. 
481.) 

COTENANOT — ^Trespass  Quare  Olansnm. — If  a  eotenant  is  in 
possession  of  the  premises,  the  removal  of  doors  and  windows  from 
the  residence  thereon  by  his  eotenant,  without  his  consent,  for  the 
purpose  of  rendering  such  residence  uninhabitable,  and  not  in  good 
faith,  as  for  the  making  of  repairs,  constitutes  such  a  destruction  of 
the  common  property,  aa  makes  such  eotenant  a  trespasser,  and  liable 
in  damages,     (p.  481.) 

COTENANOY— Damages  for  Trespass. — ^If  one  eotenant  is  in 
the  possession  of  the  premises,  the  removal  of  the  doors  and  windows 
from  the  residence  thereon,  by  his  eotenant,  without  his  consent,  for 
the  purpose  of  rendering  such  residence  uninhabitable,  renders  the 
trespassing  eotenant  liable  in  actual  damages,  but  the  injured  co- 
tenant  cannot  recover  for  actual  suffering  endured  by  voluntarily 
assuming  the  discomfort  of  living  in  the  house  for  several  weeks  be- 
fore attempting  to  make  the  necessary  repairs,     (p.  482.) 

DAMAGES  cannot  be  Becovered  for  that  which  might  have 
been  avoided  by  reasonable  diligence,     (p.  482.) 

D.  N.  Mortland,  for  the  plaintiflP. 
•  P.  B.  Miller  and  A.  S.  Littlefield,  for  the  defendant 

*»4  PEABODT,  J.  This  is  an  action  of  trespass  qnare 
clausum,  and  comes  before  the  law  court  upon  motion  of  the 
defendant  for  a  new  trial,  and  exceptions  to  the  charge  of 
the  presiding  justice  directing  a  verdict  for  the  plaintiff. 

The  plaintiff  was  in  possession  and  occupation  of  a  dwell- 
ing-house claiming  as  owner  of  two-thirds  in  common.  The 
defendant,  admitted  to  be  the  owner  of  one-third  in  com- 
mon, and  claiming  title  to  the  whole,  entered  and  removed 
certain  of  the  doors  and  windows,  for  the  evident  purpose 
of  rendering  the  house  untenantable,  and  thus  compelling 
the  plaintiff  to  vacate.  The  plaintiff  remained  in  occupa- 
tion of  the  premises,  and  brought  this  action  to  recover  dam- 
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ages,  for  injury  to  the  freehold  and  to  her  other  property, 
and  for  her  own  physical  discomfort  resulting  from  the  acts 
of  the  defendant. 

The  presiding  justice,  finding  that  the  evidence  eonclu- 
siyely  established  the  plaintiff's  title  to  two-thirds  in  common 
of  the  premises,  and  that  the  defendant's  acts  were  of  such 
a  character  that  they  amounted  to  trespass  as  against  his  co- 
tenant,  directed  a  verdict  for  the  plaintiff. 

iw  T^Q  questions  are  raised  by  both  motion  and  excep- 
tions: Whether  trespass  quare  clausum  can  be  maintained  by 
one  tenant  in  common  against  another  for  such  injuries  to 
the  freehold  as  are  shown  in  this  case,  and  whether  owner- 
ship in  common  existed  between  the  parties  to  this  action. 
It  is  a  general  rule  of  law  that  a  tenant  in  common  cannot 
maintain  an  action  of  trespass  quare  clausum  against  his  co- 
tenant  :  Porter  v.  Hooper,  13  Me.  25,  29  Am.  Dec.  480 ;  IMad- 
dox  V.  Goddard,  15  Me.  218,  33  Am.  Dec.  604 ;  Symonds  v. 
Harris,  51  Me.  14,  81  Am.  Dec.  553.  But  to  this  general  rule 
there  are  exceptions,  and  it  is  well  settled  in  this  state  that 
where  the  acts  of  a  tenant  in  common  amount  to  a  destruc- 
tion of  the  common  property  or  effect  a  practical  destruc- 
tion of  the  interest  of  his  cotenant  therein,  the  injured  owner 
has  a  right  of  action,  and  under  these  circumstances  trespass 
quare  clausum  is  the  proper  remedy:  Symonds  v.  Harris,  51 
Me.  14,  81  Am.  Dec.  553 ;  Blanchard  v.  Baker,  8  Me.  253,  23 
Am.  Dec.  504.  Assuming  that  the  plaintiff  was  an  owner 
in  common  and  in  possession  of  the  premises,  the  removal  of 
the  doors  and  windows,  without  her  consent,  in  the  absence 
of  any  circumstance  indicating  that  the  act  was  done  in  good 
faith,  as  for  the  purpose  of  making  repairs,  must  be  held  to 
constitute  such  a  destruction  of  the  common  property  as 
would  make  the  defendant  a  trespasser.  But  the  defendant 
claimed  in  justification  of  his  acts  that  the  plaintiff  had  lost 
title  to  her  two-thirds  share  by  the  foreclosure  of  a  mort- 
g*ige  given  by  her  to  secure  the  performance  of  a  bond  for 
the  support  and  burial  of  her  father,  Edward  Grouse.  The 
evidence  was  not  sufficient  to  show  a  breach  of  the  conditions 
of  this  bond,  and  therefore  the  foreclosure  of  the  mortgage 
was  not  effective  to  devest  the  plaintiff  of  her  title,  and  the 
defendant,  succeeding  by  purchase  to  the  rights  of  the  mort- 
gagee, acquired  no  title  thereby :  Davis  v.  Poland,  99  Me.  345, 
59  Atl.  520.  The  presiding  justice  was  accordingly  right  in 
<lirecting  a  verdict  for  the  plaintiff. 

Am.  St.  Rep.,  Vol.  120 — ^81 
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The  motion  raises  the  further  question  whether  the  dam- 
ages are  excessive.  The  jury  were  correctly  instructed  by 
the  presiding  justice  that  they  should  allow  th^  plaintiff 
two-thirds  the  value  of  the  windows  and  doors  removed,  and 
two-thirds  of  any  other  damages  done  to  the  house ;  also  what- 
ever injuries  were  done  to  her  furniture,  and  something  for 
what  pain  and  suffering  she  sustained;  but  that  *®^  in  esti- 
mating this  element  of  damages  they  were  to  allow  only  for 
a  reasonable  time  required  for  making  the  repairs  to  the 
house.  There  is  little  or  no  evidence  of  injuries  beyond  that 
occasioned  to  the  d\Celling-house  by  the  removal  of  doors  and 
windows.  These,  without  doubt,  could  have  been  replaced 
within  a  few  days,  and  at  comparatively  small  cast.  The 
jury  must  have  considered,  as  bearing  upon  the  question  of 
damages,  the  actual  suffering  of  the  plaintiff,  who  seems  to 
have  voluntarily  assumed  the  discomfort  of  living  in  the  house 
for  several  weeks  in  the  early  spring  before  attempting  to 
make  the  necessary  repairs.  She  is  not  entitled,  and  the  pre- 
siding justice  so  instructed  the  jury,  to  recover  for  damages 
which  she  might  have  avoided  by  reasonable  diligence:  Fitz- 
patrick  v.  Boston  &  M.  R.  R.,  84  Me.  33,  24  ^tl.  432;  Grindle 
v.  Eastern  Express  Co.,  67  Me.  317,  24  Am.  Rep.  31 ;  Miller 
V.  ]\rariner's  Church,  7  Me.  51,  20  Am.  Dec.  341;  8  Am.  & 
Eng.  Ency.  of  Law,  605 ;  13  Cyc.  71,  78. 

The  verdict  in  excess  of  one  hundred  d6llars  may  be  re- 
mitted within  thirty  days  after  the  certificate  of  this  decision 
is  filed ;  otherwise  the  entry  will  be,  motion  sustained. 

Exceptions  overruled. 


That  a  Tenant  in  Common  has  a  right  of  action  against  his  co-owner 
for  acta  tending  to  destroy  the  common  property,  see  Sullivan  v. 
Sherry,  111  Wis.  476,  87  Am.  St.  Rep.  890;  Leatherburg  v.  Mclniiis, 
85  Miss.  160,  107  Am.  St.  Kep.  274. 
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WHITE  V.  PITTS. 

[102  Me.  240,  66  AtL  533.] 

STATUTE  OF  FRAUDS — Oral  Contract  for  Work  or  Labor. — 
An  oral  contract  for  the  performance  of  work  or  labor,  not  specify- 
ing^ the  time  within  which  it  is  to  be  performed,  must  be  interpreted 
in  the  li^ht  of  its  subject  matter  and  the  circumstances  surrounding 
it,  and  ii  the  manifest  intent  and  understanding  of  the  parties  were 
that  it  was  not  to  be  performed  within  the  jear,  it  falls  within  the 
statute  of  frauds,     (p.  485.) 

STATUTE  OF  FRAUDS— Oral  Contract  for  Work.— If,  consid- 
ering the  terms  and  subject  matter  of  an  oral  contract,  the  nature  and 
extent  of  the  work  to  be  done  under  it,  and  the  knowledge  of  the 
parties  of  all  the  circumstances  governing  the  progress  of  the  work, 
the  conclusion  is  irresistible  that  it  was  not  contemplated  or  under- 
stood by  the  parties  that  the  contract  was  to  be  performed  within  one 
year  from  the  making  of  it,  it  ia  within  the  statute  of  frauds,  (p. 
491.) 

STATUTE  OF  FRAUDS— Oral  Contract  for  Labor— Death  of 
Party. — ^If  an  oral  contract  for  the  performance  of  labor  cannot  by 
its  terms  be  performed  within  one  year  from  its  execution,  it  is  not 
taken  oat  of  the  operation  of  the  statute  of  frauds  by  the  death  of 
one  of  the  parties  within  the  year.     (p.  491.) 

Slartin  &  Cook,  for  the  plaintiff. 
C.  II.  Bartlett,  for  the  defendant 

^^  WIIITEHOUSE,  J.  This  is  an  action  to  recover  dam- 
ages  for  the  breach  of  an  oral  contract  to  cut  and  saw  into 
logs  the  stave  wood  standing  on  a  lot  of  land  owned  by  the 
defendant.  The  breach  alleged  is  the  refusal  on  the  part  of 
the  defendant  to  allow  the  plaintiff  to  complete  the  work 
after  he  had  entered  upon  the  execution  of  the  contract  and 
cut  a  part  of  the  wood. 

In  the  brief  statement  of  defense  it  is  alleged,  first,  that 
the  agreement  between  the  plaintiff  and  defendant  set  forth 
in  the  plaintiff's  declaration  was  an  oral  one,  which  was  not 
tc  be  performed  within  one  year  from  the  making  thereof, 
and  that  there  was  no  memorandum  of  the  agreement  in  writ- 
ing, and  signed  by  the  party  to  be  charged  therewith;  and, 
second,  that  the  defendant  was  justified  in  discharging  the 
plaintiff  from  the  work  and  terminating  the  contract  by  rea- 
son of  the  wasteful  and  unworkmanlike  manner  in  which  the 
trees  were  cut  and  felled  and  sawed  into  logs  by  the  plaintiff. 

After  the  introduction  of  the  testimony  the  defendant  re- 
quested the  presiding  judge  to  direct  a  verdict  for  the  de- 
fendant on  the  ground  that  the  undisputed  evidence  clearly 
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showed  that  the  contract  was  within  the  statute  of  frauds, 
because  not  in  writing  and  not  to  be  performed  within  one 
year  as  set  forth  in  the  defendant's  brief  statement,  and 
that  the  action  was  therefore  not  maintainable.  The  pre- 
siding judge  declined  to  order  a  verdict  for  the  defendant  as 
requested,  and  ruled  pro  forma  that  the  action  was  main- 
tainable upon  oral  evidence. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  five  hun- 
dred dollars,  and  the  case  comes  to  the  law  court  on  excep- 
tions to  this  ruling  of  the  presiding  judge,  and  also  on  a  mo- 
tion to  set  aside  &e  verdict  as  against  the  law  and  the  evi- 
dence. 

In  his  declaration  the  plaintiff  avers  that  "in  considera- 
tion that  the  plaintiff  promised  the  defendant  to  cut  the  tim- 
ber, suitable  for  staves,  on  a  certain  tract  of  land  of  about 
three  hundred  and  eighty  acres,  and  saw  the  same  into  logs, 
etc.,  as  fast  as  the  defendant  should  need  the  same  for  use 
in  his  mill,  the  defendant  promised  the  plaintiff  to  pay  him 
one  dollar  *^  per  cord,  payable  weekly,  for  cutting  all  of 
said  timber  suitable  for  staves  on  said  tract,  etc.,  said  tim- 
ber to  be  cut  and  sawed  as  aforesaid  as  fast  as  the  defend- 
ant should  need  the  same  for  use  in  his  said  mill."  In  the 
brief  statement  of  defense  it  is  alleged  that  the  plaintiff  and 
defendant  agreed  that  the  plaintiff  should  enter  on  the  land 
of  the  defendant  consisting  of  three  hundred  and  fifty  acres 
and  there  cut  timber  suitable  for  staves,  etc.,  at  the  rate  of 
one  dollar  per  cord  as  fast  as  the  defendant  should  need  the 
same  for  use  in  his  mill  situate  on  the  land." 

Thus  it  will  be  perceived  that  according  to  the  pleadings 
of  the  parties  there  was  no  controversy  in  regard  to  the  terms 
of  the  contract,  and  the  evidence  is  in  entire  accord  with 
these  allegations  in  the  pleadings.  It  was  undisputed  that 
the  plaintiff  was  to  cut  down  and  saw  into  the  desired  lengths 
all  of  the  standing  timber  on  the  three  hundred  and  fifty 
acres  of  defendant's  timber  land,  as  fast  as  the  defendant 
needed  it  for  use  in  his  mill.  There  were  no  specifications 
and  no  further  stipulations  in  regard  to  the  time  within  which 
the  work  was  to  be  completed  and  the  contract  performed. 

The  provision  of  the  statute  for  the  prevention  of  frauds 
and  perjuries  here  involved  is  found  in  chapter  113  of  the 
Revised  Statutes,  section  1,  as  follows:  *'No  action  shall  be 
maintained  ....  (V)  upon  any  ajrreement  that  is  not  to 
be  performed  within  one  year  from  the  making  thereof  ,  •  .  . 
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unless  the  promise,  contract  or  agreement  on  which  such  ac- 
tion 18  brought,  or  some  memorandum  or  note  thereof,  is  in 
writing  and  signed  by  the  party  to  be  charged  therewith/' 
etc. 

It  is  contended  in  behalf  of  the  defendant  that  according 
to  the  principles  of  law  governing  the  construction  and  ap- 
plication of  this  clause  of  the  statute — 

1.  The  contract  must  be  interpreted  in  the  light  of  its  sub- 
ject matter  and  the  circumstances  surrounding  it,  and  if  the 
manifest  intent  and  understanding  of  the  parties  thereto  are 
that  it  was  not  to  be.  performed  within  the  year,  it  falls  within 
this  clause  of  the  statute  of  frauds. 

2.  Any  contingency  terminating  a  contract  within  the  one 
year  clause  of  the  statute  of  frauds  must  leave  the  contract 
fully  and  ***  completely  performed  in  order  to  take  it  out 
of  the  operation  of  this  clause  of  the  statute. 

In  Browne  on  the  Statute  of  Frauds,  fifth  edition,  sections 
273,  279  and  281,  the  author  says:  ''Postponing  the  ques- 
tions,  what  is  the  performance  of  such  an  agreement,  and 
what  the  meaning  of  the  limitation  as  to  time,  we  are  first 
to  ascertain  the  force  of  the  words  'to  be  performed.'  And 
on  these  words  much  reasoning  has  been  expended.  The 
result  seems  to  be  that  the  statute  does  not  mean  to  include 
an  agreement  which  ia  simply  not  likely  to  be  performed, 
nor  yet  one  which  is  simply  not  expected  to  be  performed, 
within  the  space  of  a  year  from  the  making;  but  that  it 
means  to  include  any  agreement  which,  by  a  fair  and  rea- 
sonable interpretation  of  the  terms  used  by  the  parties,  and 
in  view  of  all  the  circumstances  existing  at  the  time,  does 
not  admit  of  performance  according  to  its  language  and  in- 
tention, within  a  year  from  the  time  of  its  making." 

•*The  statute,  finding  them  perfectly  free  to  make  a  cer- 
tain contract  without  a  writing,  provides  simply  that  if  that 
contract  does  by  its  terms,  expressed,  or,  from  the  situation 
of  the  parties,  reasonably  implied,  require  more  than  a  year 
for  its  performance,  they  must  put  it  in  writing.  In  other 
words,  it  must  affirmatively  appear  from  the  contract  itself 
and  all  the  circumstances  that  enter  into  the  interpretation 
of  it  that  it  cannot  in  law  be  performed  within  the  space  of 
a  year  from  the  making.''  And  in  section  281:  ''Where  the 
manifest  intent  and  understanding  of  the  parties,  as  gathered 
from  the  words  used  and  the  circumstances  existing  at  the 
time,  are  that  the  contract  shall  not  be  executed  within  the 
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year,  the  mere  fact  that  it  is  possible  that  the  thing  to  be 
done  may  be  done  within  the  year  will  not  prevent  the  stat- 
ute from  applying Such  an  accomplishment  must  be 

an  exception  of  the  contract  according  to  the  understanding 
of  the  parties." 

In  1  Chitty  on  Contracts,  eleventh  edition,  page  99,  the 
principle  is  thus  stated:  "This  enactment  applies  to  all  con- 
tracts, the  complete  performance  whereof  is  of  necessity  to 
extend  beyond  the  space  of  a  year ;  the  rule  being,  that  where 
the  agreement  distinctly  shows,  upon  the  face  of  it,  that  the 
parties  contemplated  its  performance  to  *^*  extend  over  a 
longer  period  longer  than  one  year,  the  case  is  within  the 
statute.  Accordingly,  the  provisions  of  the  statute  render  a 
verbal  contract  void  if  it  appears  to  have  been  the  under- 
standing of  the  parties  at  the  time  that  it  was  not  to  be  com- 
pleted within  a  year,  although  it  might  be,  and  was,  in  fact, 
in  part  performed  within  that  period":  See,  also,  29  Am.  ft 
Eng.  Eney.  of  Law,  p.  94 ;  20  Cyc.  198. 

In  the  English  case  of  Boydell  v.  Drummond,  11  East,  142, 
the  plaintiff  proposed  to  publish  a  series  of  illustrated  scenes 
from  Shakespeare  in  eighteen  numbers,  one  number  at  least 
annually.  After  receiving  two  numbers  the  defendant  re- 
fused to  take  any  more.  Although  there  was  no  express 
agreement  that  the  contract  should  not  be  performed  within 
a  year,  the  court  held  that  it  was  "impossible  to  say  that  the 
parties  contemplated  that  the  work  was  to  be  performed  with- 
in a  year,"  but  that,  on  the  contrary,  "the  whole  scope  of 
the  undertaking  shows  that  it  was  not  to  be  performed  with- 
in a  year,  and  was  therefore  within  the  statute  of  frauds." 
That  decision  has  been  confirmed  by  both  English  and  Ameri- 
can courts  in  numerous  cases:  Hill  v.  Hooper,  1  Gray,  131. 

In  Peters  v.  Westborough,  19  Pick.  364,  31  Am.  Dec.  142, 
the  court  say :  "It  must  have  been  expressly  stipulated  by  the 
parties,  or  it  must  appear  to  have  been  so  understood  by 
them,  that  the  agreement  was  not  to  be  performed  within  a 
year.  But  who  can  doubt  what  the  express  and  specific  un- 
derstanding of  the  parties  in  the  case  at  bar  was,  and  that 
it  was  not  to  be  performed  within  one  year,  or,  at  any  rate, 
that  it  appears  to  have  been  so  understood  by  themt" 

In  Doyle  v.  Dixon,  97  Mass.  208,  83  Am.  Dec.  80,  it  was 
held  that  an  agreement  not  to  go  into  business  in  a  certain 
place  for  five  years  was  not  within  the  statute,  as  the  death 
of  the  promisor  would  complete  the  performance  of  the  con^ 
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tract,  but  the  oonrt,  after  comparing  the  case  with  Peters 
V.  Westborough,  19  Pick.  364,  31  Am.  Dec.  142,  say:  '*0n 
the  other  hand,  if  the  agreement  cannot  be  completely  per- 
formed within  a  year,  the  fact  that  it  may  be  terminated, 
or  further  performance  excused  or  rendered  impossible,  by 
the  death  of  the  promisee  or  of  another  person  within  a  year, 
is  not  sufficient  to  take  it  out  of  the  statute":  See,  also,  Car- 
nig  V.  Carr,  167  Mass.  544,  57  Am.  St.  Rep.  488,  46  N.  E. 
117,  35  L.  R.  A.  512;  «*«  De  Montague  v.  Bacharach,  187 
Mass.  128,  72  N.  E.  93*;  Warner  v.  Texas  &  Pac.  Ry.,  164 
U.  S.  418,  17  Sup.  Ct.  Rep.  147,  41  L.  ed.  495 ;  Metropolitan 
Trust  Co.  V.  Topeka  Water  Co.,  132  Fed.  702. 

But  it  is  needless  here  to  attempt  a  separate  examination 
and  analysis  of  each  of  the  great  number  and  variety  of  de- 
cisions upon  this  subject  in  view  of  the  fact  that  the  correct 
principle  has  been  deduced  from  the  authorities  and  the 
question  satisfactorily  determined  by  the  decisions  of  our 
own  court. 

In  Herrin  v.  Butters,  20  Me.  119,  which  has  been  exten- 
sively cited,  there  was  an  agreement  to  clear  and  seed  a  piece 
of  land  in  three  years,  and  it  was  contended  that  the  defend' 
ant  might  have  cleared  up  the  land  and  seeded  it  down  in 
one  year,  and  thereby  have  performed  his  contract,  but  it 
was  held  that  while  this  was  within  the  range  of  possibility, 
the  contract  would  not  be  taken  out  of  the  operation  of  the 
statute  of  frauds  unless  such  a  performance  of  it  within  a 
year  was  in  accordance  with  the  understanding  and  intentions 
of  the  parties.  In  the  opinion  by  Whitman,  C.  J.,  it  is  said: 
''We  must  look  to  the  contract  itself,  and  see  what  he  was 
bound  to^do;  and  what,  according  to  the  terms  of  the  con- 
tract,  it  was  the  i^iderstanding  that  he  should  do.  Was  it 
the  understanding  and  intention  of  the  parties  that  the  con- 
tract might  be  performed  within  one  year?  If  not,  the  case 
is  clearly  with  the  defendant.  But  the  contract  is  an  en- 
tirety, and  all  parts  of  it  must  be  taken  into  view  together, 
in  order  to  a  perfect  understanding  of  its  extent  and  mean- 
ing. We  must  not  only  look  at  what  the  defendant  had  under- 
taken to  do,  but  also  to  the  consideration  inducing  him  to  enter 
into  the  agreement.  The  one  is  as  necessary  a  part  of  the  con- 
tract as  the  other ;  and  if  either,  in  a  contract  wholly  executory, 
were  not  to  be  performed  in  one  year,  it  would  be  within  the 
statute  of  frauds.  Here  the  defendant  was  not  to  avail  himself 
«f  the  consideration  for  his  engagement,  except  by  a  receipt  of 
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the  annual  profits  of  the  land,  as  they  might  accrue,  for  the 
term  of  three  years.  But  whether  this  be  so  or  not,  it  is  impos- 
sible to  doubt  that  the  parties  to  this  contract  perfectly  well 
understood  and  contemplated  that  it  was  to  extend  into  the 
third  year  for  its  performance,  both  on  the  part  of  the 
*'*''  plaintiff  and  defendant.  Its  terms  most  clearly  indicate 
as  much;  and  by  them  it  must  be  interpreted." 

In  Heame  v.  Chadboume,  65  Me.  302,  the  court  say:  **It 
is  true  that  in  the  absence  of  any  words  or  acts  of  the  par- 
ties indicating  the  contrary,  an  agreement  to  work  for  a  year 
means  to  work  for  that  time  commencing  forthwith.  The 
referee  reports  no  express  stipulation  in  the  contract  to  over- 
come this  presumption;  but  he  sets  out  the  acts  of  the  par- 
ties showing  the  contemporary  interpretation  which  both  put 
upon  it,  and  this  places  the  case  directly  within  the  doc- 
trine laid  down  in  Herrin  v.  Butters,  20  Me.  119,  Peters  ▼. 
Westborough,  19  Pick.  364,  31  Am.  Dec.  142,  and  Boydell 
V.  Drummond,  11  East,  142,  where  the  old  idea  that  it  must 
be  expressly  and  specifically  agreed  that  the  contract  is  not 
to  be  performed  within  the  year,  as  expressed  in  Moore  v. 
Fox,  10  Johns.  244,  6  Am.  Dec.  338 ,  and  Fenton  v.  Embler, 
3  Burr.  1278,  is  so  far  modified  as  to  include  cases  where  such 
appears  to  have  been  the  understanding  of  the  parties." 

In  Bemier  v.  Cabot  Mfg.  Co.  (1880),  71  Me.  506,  36  Am. 
Rep.  343,  it  was  held  that  an  oral  contract  wherein  a  laborer 
agreed  not  to  leave  the  services  of  his  employer  for  two 
years,  nor  in  summer,  nor  without  two  weeks'  notice,  is  within 
the  statute.  The  court  say:  **It  was  oral  and  was  within  the 
statute  of  frauds.  It  could  not  in  any  contingency  have  been 
fully  performed  within  one  year.  The  death  of  the  plaintiflf 
within  the  year,  or  some  casualty,  mighty  have  excused  per- 
formance, but  could  not  have  fulfilled  the  contract." 

In  Farwell  v.  Tillson,  76  Me.  227,  the  defendant  had  a 
government  contract  to  furnish  stone  for  the  custom-house 
at  St.  Louis,  and  made  a  verbal  contract  with  plaintiff  for 
the  transportation  of  the  stone  from  Maine  to  Baltimore. 
The  government  contract  required  defendant  to  furnish  the 
stone  **at  such  times  as  may  be  required"  by  the  govern- 
ment. No  time  was  specified.  The  court  held  that  the  cir- 
cumstances showed  that  the  parties  did  not  intend  or  under- 
stand that  the  contract  was  to  be  performed  within  one  year^ 
and  hence  the  contract  was  within  the  statute  of  frauds. 
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The  presiding  judge  instructed  the  jury  inter  alia  as  fol- 
lows: ''Was  it  within  the  understanding  and  intention  of  the 
two  contracting  parties,  as  declared  hy  the  contract,  that  it 
might  ***  be  performed  within  a  year?  ....  The  subject 
matter  of  a  contract  might  be  a  thing  which  could  not  pos- 
sibly be  done  within  a  year.  A  consideration  of  the  sub- 
ject matter  would  show  just  as  clearly  that  it  was  not  to  be 
performed  within  a  year  as  if  there  was  an  express  agree- 
ment in  the  terms  of  the  contract  that  it  was  not  to  be  per- 
formed within  a  year.  So,  also,  a  consideration  of  the  cir- 
enmstances  and  subject  matter  might  show  that  performance 
of  it,  within  a  year,  would  require  such  extraordinary  meth- 
ods, such  extraordinary  appliances  or  resources  as  could  not 
by  fair  construction  be  regarded  as  within  the  intention  of 
the  parties,  at  the  time  when  tbfi  contract  was  made ;  and  the 
question  is,  considering  the  subject  matter  and  the  situation 
of  the  parties  as  known  to  each  other,  and  reading  the  con- 
tract in  the  light  which  these  give,  whether  by  fair  con- 
struction it  was  within  the  understanding  and  intention  of 
the  parties  as  expressed  in  the  contract  that  it  might  be  per- 
formed within  a  year  or  not"  These  instructions  were  held 
to  be  correct. 

In  the  opinion  the  court  say:  ''The  meaning  of  the  terms 
of  a  contract,  it  need  not  be  said,  is  to  be  ascertained  by  in- 
terpreting them  in  the  light  of  the  subject  matter  to  which 
they  relate.  They  may  mean  one  thing  when  used  in  refer- 
ence to  one  subject,  or  by  parties  in  one  situation,  and  an- 
other thing  when  used  under  other  circumstances  in  regard 
to  another  subject,  and  the  true  construction  in  each  instance 
will  be  that  which  applies  the  contract  to  the  res  about  which 
the  parties  were  dealing,  and  reproduces  the  intent  which 
they  themselves  have  expressed  in  it.  A  description  of  the 
nature  and  extent  of  the  work  stipulated  to  be  done,  in  the 
absence  of  express  provision  on  the  subject,  may  be  an  in- 
dispensable element  in  determining  whether  the  work  was 
by  the  contract  to  be  done  in  a  year,  or  whether  the  contract 
was  one  not  to  be  performed  in  that  time.  It  may  show 
performance  impossible  in  that  period,  or  so  impracticable 
as  to  be  plainly  beyond  the  scope  and  intent  of  the  agree- 
ment as  expressed  in  the  language  used.  The  duty  of  the 
defendant  to  deliver  the  granite  'at  such  times  and  in  such 
quantities  as  might  from  time  to  time  be  ordered,'  as  was 
said  in  the  ruling,  did  not  require  of  him  immediate  per- 
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formance,  upon  demand^  of  the  whole  contract.  Time  miist 
be  allowed  to  execute  the  work  and  *^  the  limitations  upon 
the  right  of  demand,  which  necessarily  result  from  that  fact, 
must  apply 

**  Notwithstanding  dicta  and  some  decisions,  especially 
among  the  earlier  cases,  which  tend  to  sustain  the  position 
assumed  for  the  plaintiffs,  we  regard  the  rule  of  law  as  estab- 
lished in  this  state  by  the  opinions  in  Herrin  v.  Butters,  20 
Me.  119,  and  Heame  v.  Chadboume,  65  Me.  302,  in  conform- 
ity with  the  rulings  which  were  made  at  the  trial." 

What  was  in  the  contemplation  of  the  parties  in  the  case 
at  barf  What  was  understood  by  them  as  a  matter  of  con- 
tract respecting  the  time  within  which  the  work  of  cutting 
all  the  stave  wood  on  the  three  hundred  and  fifty  acres  of 
timber  land  was  to  be  completed!  As  already  seen,  it  was 
not  in  controversy  that  the  plaintiff  was  to  cut  the  whole 
lot  except  that  one  hundred  acres  which  had  already  been 
cut  over,  and  that  it  was  to  be  cut  only  as  fast  as  the  de- 
fendant needed  it  for  use  in  his  mill.  Before  the  agreement 
was  concluded,  the  plaintiff  went  upon  the  lot  and  gave  the 
defendant  a  ** sample"  of  what  he  would  do,  by  cutting  for 
a  week  or  more  within  a  quarter  of  a  mile  from  the  milL 
He  was  a  contractor  of  twenty  years'  experience,  and  sub- 
stantially all  of  that  time  he  had  been  engaged  in  the  busi- 
ness of  cutting  logs  and  wood.  Not  only  had  the  defendant 
explained  to  him  in  Massachusetts  the  nature  and  extent  of 
the  work,  and  how  fast  he  desired  to  have  it  cut,  but  before 
closing  the  trade  the  plaintiff  entered  upon  the  work,  noted 
the  situation  and  circumstances  and  the  capacity  of  the  mill, 
and  JEis  a  practical  man  must  have  made  some  estimate  of  the 
time  required  to  complete  the  work.  He  admits  in  his  testi- 
mony that  he  had  **made  up  his  mind"  to  live  here  for  a 
year  or  two— ^** perhaps  more."  In  answer  to  an  inquiry  by 
the  court  he  says  he  **  could  finish  the  lot  in  a  year  and  a 
half  if  it  was  necessary,  or  a  year,  for  that  matter."  If  he 
had  been  permitted  by  the  defendant  to  strip  the  lot  in  viola- 
tion of  the  agreement  to  cut  only  as  fast  as  the  wood  was 
needed  for  use  at  the  mill,  it  is  probably  true  that  he  could 
have  finished  the  work  in  a  single  year  by  employing  a  suffi- 
cient crew.  But  the  contract  did  not  allow  him  to  do  this, 
and  that  he  so  understood  it  is  evident  from  his  conduct  in 
suspending  operations  during  July  and  August^  at  the  re- 
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quest  of  tbe  defendant,  and  resuming  the  ^'^  work  Septem- 
ber Ist,  when  the  defendant  was  ready  to  start  the  mill. 

Four  experienced  lumbermen,  two  of  them  entirely  disin- 
terested witnesses,  testify  that  with  a  mill  of  the  capacity 
of  the  defendant's,  operated  as  it  ordinarily  was  by  the  de- 
fendant, at  least  three  years  and  probably  four  years  would 
be  required  to  complete  the  work.  And  this  testimony  is 
confirmed  by  a  mathematical  calculation  based  upon  undis- 
puted facts.  The  capacity  of  the  mill  was  three  and  one- 
half  cords  per  day.  Of  the  three  hundred  and  fifty  acres 
of  timber  land,  about  one  hundred  acres  had  been  cut  over 
before  the  plaintiff  went  there.  The  plaintiff  estimated  that 
there  were  thirty-five  cords  to  the  acre  where  he  began  to 
cut,  and  at  this  rate  two  hundred  and  fifty  acres  would  yield 
more  than  eight  thousand  cords.  But  the  minimum  of  all 
the  estimates  was  two  thousand  four  hundred  cords,  and  upon 
this  basis  it  would  require  between  three  and  four  years  for 
this  mill  to  saw  it,  as  it  was  ordinarily  operated.  During 
the  time  the  plaintiff  was  cutting  in  1904,  it  is  not  in  con- 
troversy that  he  cut  at  the  rate  of  less  than  one  thousand 
cords  a  year,  and  the  plaintiff  was  satisfied  with  the  prog- 
ress of  the  work.  Such  was  the  practical  interpretation 
placed  upon  the  contract  during  the  execution  of  it  by  the 
plaintiff  himself. 

Considering,  then,  the  terms  and  subject  matter  of  the  con- 
tract, the  nature  and  extent  of  the  work  to  be  done  and  the 
knowledge  of  the  parties  respecting  the  capacity  of  the  mill, 
and  all  the  circumstances  governing  the  progress  of  the  work; 
the  conclusion  is  irresistible  that  it  was  not  contemplated  or 
understood  by  the  parties  that  the  contract  was  to  be  per- 
formed within  one  year  from  the  making  of  it,  and  that  no 
other  reasonable  inference  can  be  drawn  from  the  testimony. 

Nor  would  the  death  of  the  plaintiff  within  the  year  have 
taken  the  contract  out  of  the  operation  of  the  statute  of 
frauds,  for  the  reason  that  in  such  an  event  the  contract  would 
not  have  been  fully  performed. 

It  is  accordingly  the  opinion  of  the  court  that  the  action 
is  not  maintainable  upon  the  evidence,  and  that  a  verdict  for 
the  defendant  should  have  been  ordered  by  the  court 

Exceptions  sustained. 


A  Contract  for  Personal  Services  is  within  the  etatute  of  frauds  if 
it  is  by  its  terms  for  a  year,  and  is  to  commence  at  a  date  in  the 
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future,  thougb,  as  a  matter  of  law,  it  might  be  terminate  within  a 
year  by  the  death  of  one  of  the  parties:  Chase  ▼.  Hinckley,  128  Wis. 
75,  110  Am.  St.  Bep.  896,  and  see  the  eases  aited  in  iha  eross-ref«rene# 
note  thereto. 


INHABITANTS  OP  HOULTON  ▼.  TITCOMB. 

[102  Me.  272,  66  AU.  733.] 

MTJNIOIPAL  00BF0RATI0N8— Ordinances— Town  Vota  1ft 
Oontrayention  of. — A  yote  at  a  special  town  meeting  authorizing  a 
property  owner  in  sueh  town  to  repair  and  put  in  habitable  condition 
a  certain  wooden  building  situated  within  a  certain  district  cannot 
contravene  or  modify  the  application  of  a  duly  adopted  and  valid 
town  ordinance  which  expressly  prohibits  such  work  within  sneh 
district,  unless  a  license  is  granted  therefor  by  the  town  anthoritiea* 
(p.  496.) 

MTJNIOIPAIi  ORDINANCES  in  derogation  of  the  common  law- 
must  be  construed  strictly  and  not  enlarged  by  implication,     (p.  496.) 

INJUNCTION  Against  Nuisance— Municipal  Ordinances. — ^A  bill 
in  equity  cannot  ordinarilv  be  maintained  for  the  mere  violation  of  a 
municipal  ordinance,  and,  to  authorize  an  injunction  against  a 
threatened  act  of  violation,  it  must  amount  to  a  nuisance  if  done, 
(p.  497.) 

MTJNIOIPAIi  COSPOBATIONS— Pow«r  to  Declare  a  Nnisaaoai 
A  thing  is  not  a  nuisance  merely  because  a  municipal  ordinance  de- 
clares it  to  be  such.     (p.  497.) 

NUISANCE — ^Power  to  Declare  by  Statute. — ^The  state  may 
declare  what  may,  at  law,  be  deemed  a  nuisance,     (p.  497.) 

NUISANCE — ^Injunction  Against — E^uitv  will  restrain  by  in* 
Junction  the  threatened  violation  of  a  municipal  ordinance  when  stieh 
violation  contemplates  an  act  which  amounts  to  a  nuisance  at  law, 
not  because  the  act  is  a  violation  of  the  ordinance,  but  because  it  la 
a  nuisance,     (p.  497.) 

NUISANCE — ^Injunction  Against. — ^A  municipal  corporation 
may  enjoin  nuisances  or  threatened  nuisances  affecting  matters  ^th 
reference  to  which  a  portion  of  the  power  of  the  state  has  been  con- 
fided to  it.  But  the  right  is  limited  to  such  matters,  and  with  re- 
spect to  other  matters  the  right  depends  upon  the  same  conditions  as 
the  right  of  individuals,  namely,  special  damages,     (p.  ^8.) 

I.  Q.  Hersey,  for  the  plaintiffs. 

Shaw  &  Lewin  and  Powers  &  Archibald,  for  the  defendants. 

280  SPEAR,  J.  This  is  a  biU  in  equity  brought  by  the 
inhabitants  of  Houlton  in  the  name  of  their  selectmen  against 
Frank  W.  Titcomb  and  the  Houlton  Savings  Bank,  to  re- 
strain them  from  the  alleged  and  intended  violation  of  the 
town  ordinances  regulating  the  erection,  alteration  and  en- 
largement of  wooden  buildings  within  the  fire  district  of  said 
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town.    The  case  comes  to  this  court  upon  the  bill,  answer, 
replication  and  agreed  statement  of  facts. 

The  bill  properly  sets  out  the  ordinances  alleged  to  have 
been  violated,  their  adoption  at  a  legal  town  meeting,  the 
ownership  of  property  by  the  respondents  and  their  viola- 
tion and  intended  violation  of  the  ordinances,  and  that,  if 
their  intention  is  carried  into  eflfect,  it  will  produce  the  exist- 
ence of  a  public  and  permanent  nuisance  *®*  against  the  by- 
laws and  ordinances  of  the  town  and  statutes  of  the  state. 
We  think  it  is  unnecessary  to  specifically  refer  to  any  of  the 
allegations  of  the  bill  except  the  third  and  fourth  items  which 
we  insert  in  full.  The  third  is  as  follows:  ''Said  Prank  W. 
Titcomb  and  said  savings  bank  are  now  erecting,  altering, 
raising,  roofing,  enlarging  and  otherwise  adding  to,  and  build- 
ing upon  with  wood,  a  certain  two-story  wooden  or  frame 
bnilding  upon  their  said  lot  or  parcel  of  land  hereinbefore 
named  and  described,  without  any  license  from  the  munici- 
pal officers  of  said  town  of  Houlton  to  do  the  same,  and  in 
violation  of  said  by-laws  and  ordinances,  and  in  violation  of 
law." 

The  fourth  reads:  "Said  Prank  W.  Titcomb  and  said  sav- 
ings bank  threaten,  purpose,  intend  and  are  about  to  pro- 
ceed forthwith  to  fully  complete,  erect,  alter,  raise,  roof,  en- 
large, add  to  and  build  upon  with  wood,  said  wooden  build- 
ing, without  any  license  from  the  municipal  officers  of  said 
town  of  Houlton  to  do  so,  and  are  now  at  work  upon  the 
same  in  violation  of  said  by-laws  and  ordinances." 

These  are  the  two  items,  it  will  be  observed,  that  respec- 
tively charge  the  defendants  with  the  actual  and  intended 
violations  of  the  ordinances  of  the  town.  The  Houlton  Sav- 
ings Bank  in  its  answer  avers  that  the  only  interest  which 
it  has  in  the  premises  described  is  by  virtue  of  a  mortgage 
thereon  held  by  the  bank.  But  by  the  agreed  statement  this 
defendant  admits  its  joint  ownership  and  the  acts  complained 
of  in  paragraph  3  and  4  of  the  bill.  It  must,  therefore,  stand 
or  fall  with  the  defendant  Titcomb. 

Titcomb  in  his  answer  admits  the  truth  of  the  allegations 
■of  fact  in  the  third  and  fourth  items  of  the  plaintiffs'  bill, 
but  denies,  in  the  fourth  item  of  his  answer,  that  the  acts 
done  and  proposed  to  be  done  are  in  violation  of  the  town  or- 
dinances, and  avers  that  he  had  authority  and  license  from 
the  inhabitants  of  the  town  of  Houlton  to  alter,  raise,  roof 
^nd  enlarge  said  building  as  he  was  proceeding  to  do.     He 
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also  denies  in  the  fifth  item  that  his  proposed  alterations  upon 
the  building  would  make  it  a  public  nuisance. 

The  ordinances  upon  which  the  plaintiffs  rely  to  prevent 
the  defendants  from  the  prosecution  of  the  work  which  they 
have  undertaken  upon  the  building  in  question  read  as  fol- 
lows : 

'*Sec.  2.  *®*  No  wooden  or  frame  building  shall  hereafter 
be  erected,  nor  any  building  now  erected,  or  hereafter  to  be 
erected,  be  altered,  raised,  roofed,  enlarged  or  otherwise  added 
to  or  built  upon  with  wood,  nor  any  wooden  building  be  re- 
moved from  other  territory,  to  and  upon  the  territory  de- 
scribed in  section  one,  nor  from  any  portion  of  said  Fire 
District  to  another  portion  thereof,  except  as  hereinafter  pro- 
vided, and  any  such  building  so  erected,  added  to,  or  re- 
moved contrary  to  the  provisions  of  this  ordinance,  shall  be 
deemed  a  public  and  common  nuisance  and  abated  as  such. 

**Sec.  3.  The  municipal  officers  may  grant  licenses  to 
erect,  alter,  raise,  roof,  enlarge,  or  otherwise  add  to  or  build 
upon,  or  move  any  wooden  building  within  said  district,  upon 
such  terms  and  conditions  and  subject  to  such  limitations 
and  restrictions  as  they  may  prescribe;  but  before  any  such 
license  is  granted,  a  notice  of  the  application  therefor  shall 
be  published  in  a  newspaper  printed  in  said  Town,  at  the  ex- 
pense of  the  petitioner." 

The  defendants  concede  that  the  above  by-laws  .and  ordi- 
nances were  legally  enacted  and  adopted  by  the  town,  and 
since  their  enactment  and  adoption  have  been  in  full  force 
and  virtue.  The  agreed  statement  also  shows  that  the  de- 
fendants admit  the  acts  complained  of  by  said  plaintiffs  in 
paragraphs  3  and  4  of  their  bill,  but  claim  to  justify  said 
acts  by  the  action  of  the  special  town  meeting,  set  forth  in 
paragraph  6  of  the  answer  of  the  defendant  Titcomb,  that 
on  the  twenty-second  day  of  April,  1903,  the  town  of  Hoiil- 
ton,  at  a  legal  meeting  called  for  the  purpose,  authorized  him 
to  operate  upon  the  building  as  he  was  doing  and  intended 
to  do.  Article  3  of  the  warrant  calling  this  town  meeting, 
under  which  he  claims  to  justify  his  acts,  was  as  follows: 
''Art.  3.  To  see  if  the  Town  will  authorize  and  allow  Frank 
W.  Titcomb  to  repair,  and  put  in  an  inhabitable  condition 
the  old  Sleeper  House,  so  called,  on  the  north  side  of  Bangor 
Street,  in  said  Houlton,  opposite  the  Foundry."  The  town 
voted  upon  this  article  as  follows:  "Art.  3.  Voted  to  au- 
thorize and  allow  Frank  W.  Titcomb  to  repair  and  put  in  an 
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inhabitable  condition  the  old  Sleeper  House,  so  called,  situ- 
ate on  the  north  side  of  Bangor  Street,  in  said  Houlton,  oppo- 
site the  Foundry." 

It  is  further  conceded  that  the  premises  described  in  said 
article  ^®®  3  are  the  ones  involved  in  this  controversy  and 
are  within  the  fire  limits  described  in  the  ordinances  herein 
set  forth  **  except  so  far  as  the  same  may  have  been  removed 
from  said  fire  limits  by  the  act  of  the  said  special  town  meet- 
ing."  Nor  is  it  claimed  that  the  defendants  had  ever  re- 
ceived the  license,  authorized  by  article  3  of  the  ordinances 
above  quoted,  to  perform  any  of  the  acts  prohibited  by  the 
ordinances  and  complained  of  in  plaintiffs'  bill.  The  de- 
fendants in  their  argument  also  admit  the  legality  and  con- 
stitutionality of  the  fire  ordinances  in  question. 

The  only  issue,  therefore,  raised  in  this  case  is  whether 
the  vote  of  the  special  town  meeting  above  quoted  under 
article  3  of  the  warrant  relieved  the  defendants  from  the  opera- 
tion of  the  ordinances  with  reference  to  the  wooden  build- 
ing, which  they  were  seeking  to  alter  as  set  forth  in  the  plain- 
tiffs' bill  and  admitted  in  their  answer.  The  defendants 
claim  in  item  6  of  their  answer  that  on  account  of  the  vote 
in  this  special  town  meeting,  the  town  should  be  estopped  to 
invoke  the  application  of  the  ordinances  to  their  proposed 
action.  Without  determining  whether  the  doctrine  of  estop- 
pel would  apply  if  the  vote  in  the  special  town  meeting  had 
authorized  the  defendant  to  do  all  that  the  ordinance  pro- 
hibited, let  us  first  discover  whether,  as  a  matter  of  fact  or 
legal  inference,  the  vote  in  the  special  town  meeting  did  au- 
thorize the  defendants  to  do  any  of  the  things  which  the  or- 
dinances prohibited.  In  other  words,  does  the  subject  mat- 
ter of  the  vote  conflict  with  the  subject  matter  of  the  ordi- 
nances? 

The  language  of  section  2  of  the  ordinances  which  directly 
applies  to  the  issue  raised  in  this  case  reads,  ''No  wooden 
or  frame  building  shall  hereafter  be  erected  nor  any  building 
now  erected  or  hereinafter  to  be  erected  be  altered,  raised, 
roofed,  enlarged  or  otherwise  added  to  or  built  upon  with 
wood,"  etc.  The  defendants  admit  in  their  answer  that  they 
were  ** about  to  raise,  roof  and  enlarge  the  building" — that 
is,  they  were  about  to  do  just  what  the  ordinances  inhibit. 
Now,  did  the  vote  of  the  town  at  its  special  meeting  author- 
ize the  defendants  to  do  any  of  these  inhibited  things?  We 
think  not.     This  vote,  strictly  following  the  article  in  the 
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warrant,  simply  authorized  the  defendants  ''to  repair  and 
put  in  an  inhabitable  condition  the  old  Sleeper  House,"  etc., 
which  is  the  house  ***  in  question.  By  a  comparison  of  .the 
phraseology  of  this  vote  with  the  language  of  the  ordinances, 
it  will  be  observed  that  it  does  not  repeal  or  modify  the  in- 
hibitions or  become  inconsistent  with  the  complete  applica- 
tion of  the  ordinances  to  the  facts  set  out  in  the  plaintiffs' 
bill  and  admitted  by  the  defendants'  answer.  The  ordi- 
nances do  not  pretend  or  assume  to  prevent  the  ordinary  re- 
pair of  a  house  and  putting  it  into  inhabitable  condition.  It 
was  not  intended  by  the  ordinances  to  prohibit  such  action 
on  the  part  of  the  householder.  It  would  be  clearly  unrea- 
sonable if  it  did.  Undoubtedly  many  of  the  houses  in  Houl- 
ton  require  more  or  less  repairs  every  year  to  make  them  in- 
habitable. A  house  might  become  uninhabitable  for  want  of 
shingling,  yet  it  would  hardly  be  contended  that  the  above 
ordinances  were  intended  to  prevent  the  repair  of  shingling 
to  make  it  inhabitable,  without  a  license  from  the  municipal 
officers.  We  are  indeed  at  a  loss  to  know  just  what  the  town 
meant  by  the  passage  in  its  town  meeting  of  the  above  vote. 
There  is  nothing  in  the  case  or  the  vote  which  tends  to  show 
the  condition  of  the  house  which  it  authorized  the  defend- 
ant to  repair,  or  what  repairs  would  be  necessary  to  make  it 
inhabitable,  whether  it  was  shingling,  clapboarding,  inserting 
sills  or  putting  on  a  roof;  or  that  any  of  the  repairs  per- 
mitted by  the  vote  came  within  the  scope  of  the  ordinances. 
Our  conclusion  consequently  is,  that  the  vote  of  the  town 
authorizing  the  defendants  to  repair  and  make  their  house 
inhabitable  in  no  way  contravenes  or  even  modifies  the  ap- 
plication of  the  ordinances  invoked  by  the  plaintiffs. 

The  ordinances  are  in  derogation  of  the  common  law,  and 
must  be  construed  strictly.  They  cannot  be  enlarged  by  im- 
plication. The  defendants  had  a  right,  therefore,  to  do  any- 
thing to  their  property  not  strictly  inhibited  by  the  ordi- 
nances. Hence  it  seems,  so  far  as  the  case  or  the  vote  shows, 
that  the  town  only  authorized  the  defendants  to  do  what  they 
had  a  right  to  do  without  any  such  vote,  and  without  any 
violation  of  the  ordinances  in  question.  But  when  the  de- 
fendants proceed  to  go  further,  and,  as  is  alleged  in  the  plain- 
tiffs'  bill  and  admitted  in  the  answer,  attempt  ''to  complete, 
erect,  alter,  raise,  roof,  enlarge,  add  to  and  build  upon  with 
wood  said  wooden  building  without  any  license  from  the  mu- 
nicipal ^*^  oflTicers,"  they  then  clearly  bring  themselves  with- 
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in  the  prohibition  of  the  ordinances.  But  the  mere  fact  that 
the  proposed  act  of  the  defendants  is  in  violation  of  the  or- 
dinances will  not  enable  the  plaintiffs  to  sustain  their  bill. 

A  bill  in  equity  cannot  ordinarily  be  sustained  for  the  mere 
Tiolation  of  a  municipal  ordinance.  The  threatened  act  of 
violation  must  amount  to  a  nuisance,  if  done :  13  Am.  &  Eng. 
Ency.  of  Law,  401;  Mayor  of  Manchester  v.  Smyth,  64  N. 
H.  380,  10  Atl.  700 ;  President  etc.  of  Village  of  Waupun  v. 
Moore,  34  Wis.  450,  17  Am.  Eep.  446;  Dillon  on  Municipal 
C!orporations,  sec.  405. 

Nor  is  a  thing  a  nuisance  merely  because  a  municipal  or- 
dinance declares  it  to  be  such:  Button  y.  City  of  Camden, 
10  Vroom,  122,  23  Am.  Rep.  203;  Ex  parte  O'Leary,  65  Miss. 
80,  7  Am.  St.  Rep.  640,  3  South.  144;  Jackson  v.  Castle,  82 
Me.  579,  20  Atl.  237 ;  Pine  City  v.  Munch,  42  Minn.  342,  44 
N.  W.  197,  6  L.  R.  A.  763.  But  the  state  may  declare  what 
Tnay,  at  law,  be  deemed  a  nuisance:  Metropolitan  Board  of 
Health  v.  Heister,  37  N.  T.  661,  23  Am.  Rep.  212,  note; 
Dillon  on  Municipal  Corporations,  1,  sec.  93. 

This  state  has  declared  (Rev.  Stats.,  c.  4,  sec.  93,  par.  8) 
that  buildings  erected  contrary  to  the  ordinances  for  which 
this  section  provides  are  nuisances.  The  court  in  equity  at 
common  law  has  jurisdiction  to  restrain  nuisances,  and  has 
specific  jurisdiction  in  this  state  ''in  cases  of  nuisance  and 
waste":  Rev.  Stats.,  c.  79,  sec.  6,  par.  5. 

Therefore,  it  is  clear  that  equity  will  take  jurisdiction  for 
the  threatened  violation  of  a  municipal  ordinance  when  such 
violation  contemplates  an  act  which  amounts  to  a  nuisance 
in  law,  not  because  the  act  is  a  violation  of  the  ordinance, 
but  because  it  is  a  nuisance. 

Another  question  which  arises  in  the  discussion  of  this  case 
is,  how  and  when  a  municipal  corporation  may  maintain  a 
bill  to  restrain  a  nuisance  in  the  violation  of  an  ordinance 
which  constitutes  a  nuisance.  Some  cases  uphold  the  right 
when  it  appears  that  the  municipality  would  sustain  special 
damages  or  be  put  to  additional  responsibility  by  reason  of 
the  threatened  acts:  Coast  Co.  v.  Borough  of  Spring  Lake, 
58  N.  J.  Eq.  586,  47  Atl.  1131,  51  L.  R.  A.  657,  note ;  Easton 
4  A.  »6  R  R  Co.  V.  Inhabitants  of  Greenwich,  25  N.  J.  Eq. 
565;  Jersey  City  v.  Central  R.  R.  Co.,  40  N.  J.  Eq.  417,  2 
Atl.  262;  Hutchinson  Tp.  v.  Filk,  44  Minn.  536,  47  N.  W. 
255.  And  when  no  special  damages  or  additional  responsi- 
bility was  shown,  relief  was  denied:  Ward  v.  City  of  Little 
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Rock,  41  Ark.  526,  48  Am.  Rep.  46;  Dover  v.  Portsmouth 
Bridge,  17  N.  H.  200;  Mayor  v.  Smyth,  64  N.  H.  380,  10  AtL 
700 ;  Town  of  Sheboygan  y.  Sheboygan  &  Fond  du  Lac  R.  'EL 
Co.,  21  Wis.  667. 

But  some  courts  have  held  that  a  municipal  corporation  as 
the  representative  of  the  equitable  rights  of  the  inhabitants 
may  enjoin  nuisances  affecting  matters  with  reference  to 
which  a  portion  of  the  power  of  the  state  has  been  confided 
to  it.  The  right  is  limited  to  such  matters;  with  respect  to 
other  matters,  the  right  depends  upon  the  same  conditions 
as  the  right  of  individuals,  namely,  special  damages,  etc. :  51 
L.  R.  A.  657,  supra,  note :  Metropolitan  City  Ry.  Co.  v.  City 
of  Chicago,  96  III  620;  Pine  City  v.  Munch,  42  Minn,  342, 
44  N.  W.  197,  6  L.  R.  A.  763 ;  Winthrop  v.  Farrar,  11  Allen, 
398;  Watertown  v.  Mayo,  109  Mass.  315,  12  Am.  Rep.  694; 
Taunton  v.  Taylor,  116  Mass.  254;  Board  of  Health  of  City 
of  Tonkers  v.  Copcutt,  140  N.  T.  12,  35  N.  E.  443,  23  L.  R. 
A.  485. 

This  last  proposition  seems  to  be  logical  and  sound,  and 
would  appear  to  authorize  a  town  to  maintain  injunction  pro- 
ceedings against  threatened  nuisances  affecting  matters  of 
which  the  state  has  confided  to  it  either  control  or  regulation. 

The  prevention  of  fires  is  a  matter  which  the  state  has  con- 
fided to  the  town :  Rev.  Stats.,  c.  28,  sees.  13,  20,  22,  25,  26-45, 
inclusive. 

As  the  violation  of  the  ordinances  in  the  case  at  bar  con- 
stituted a  nuisance  against  the  public  as  a  violation  of  a  police 
regulation,  the  entry  must  be,  bill  sustained  with  costs.  Per- 
petual injunction  to  issue. 

Case  remanded  to  the  court  below  for  a  decree  in  accord- 
ance with  this  opinion. 


For  Injunctions  against  the  erection  or  Temoval  of  bnildinga  in  liola- 
tion  of  municipal  building  regulations  or  fire  ordinances,  see  Griswold 
T.  Brega,  160  111.  490,  52  Am.  St.  Bep.  360;  Kaufman  v.  Stein  138  Ind. 
49,  46  Am.  St.  Bep.  368;  First  Nat.  Bank  v.  Sarlls,  129  Ind.  201,  28 
Am.  St.  Bep.  185;  JaneBYillt  ▼.  Carpenter,  77  Wia.  288,  20  Am.  8t» 
Bep.  123. 
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BIDDEFORD  NATIONAL  BANK  v.  HILL. 

[102  Me.  340,  06  Atl.  721.] 

FOBOEBT — ^Note — Gamine  Slgnatnre. — ^If  a  person,  without 
Begligence,  and  by  fraud  and  deceit,  is  induced  to  sign  a  note,  not 
intending  to  sign  it  as  sach,  the  instrument  is  a  forgery,     (p.  500.) 

BIIiLS  AND  NOTES. — ^Forged  paper  without  negligence  im- 
puted to  the  party  affected  by  the  forgery  is  not  a  binding  contract, 
whether  the  forgery  was  committed  by  alterations  or  a  substitution 
of  the  forged  contract  for  the  supposed  or  genuine  one.     (p.  502.) 

rOBOEBY— Note— Genuine  Signature — ^Bona  Fide  Furchaser. — 
If  a  person,  without  negligence,  and  by  fraud  and  deceit,  is  induced  to 
sign  a  note,  not  intending  to  sign  it  as  such,  the  note  is  not  valid  in 
the  hands  of  a  bona  fide  purchaser  for  value,    (p.  502.) 

A.  Dwyer,  for  the  plaintiflf. 

B.  F.  Hamilton  and  Cleaves,  Waterhouse  &  Emery,  for  the 
defendant. 

**®  SPEAS,  J.  This  is  an  action  of  assmnpsit  upon  a 
promissory  note  for  three  hundred  and  forty-four  dollars 
and  forty-four  cents  dated  July  5,  1905,  purporting  to  be 
signed  by  Etta  O.  Hill  and  D.  O'Connor  &  Co.  The  undis- 
puted facts  show  that  Etta  O.  Hill  at  some  time  previous  to 
the  date  of  the  note  had  sold  and  delivered  to  D.  O'Connor 
4  Co.  a  quantity  of  pressed  hay,  the  consideration  for  which 
amounted  to  three  hundred  and  forty-four  dollars  and  forty- 
four  cents.  Early  in  the  morning  of  the  date  of  the  note  she 
called  upon  O'Connor  &  Co.,  meeting  D.  O'Connor  himself, 
for  the  purpose  of  obtaining  a  settlement  for  the  hay.  When 
the  object  of  her  call  was  made  known  to  Mr.  0  'Connor,  he 
informed  her  that  he  desired  to  settle  for  the  hay  by  giving 
her  the  promissory  note  of  the  company  for  the  amount  due. 
This  she  peremptorily  declined  upon  tiie  ground  that  being 
left  in  entire  charge  of  her  father's  farm,  it  would  be  neces- 
sary for  her  to  make  use  of  money  at  once  in  harvesting  the 
^y  upon  the  farm.  Thereupon  Mr.  O'Connor  wrote  her  a 
check  for  three  hundred  and  forty-four  dollars  and  forty-four 
^nts,  the  delivery  of  which  she  took  from  him  and  started 
to  leave  his  place  of  business,  when  he  called  her  back  request- 
ing her  to  sign  a  receipt  for  the  money  received  for  the  hay. 
She  returned  to  his  desk,  where  a  receipt  for  three  hundred 
wid  forty-four  dollars  and  forty-four  cents,  all  written  out, 
"^as  lying  for  her  signature.    Mr.  O'Connor  stepped  along. 
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placed  his  finger  upon  the  paper  and  directed  her  where  to 
sign.  She  signed  the  receipt  as  requested.  It  proved,  how- 
ever, that  instead  of  signing  the  receipt  as  she  supposed  she 
was  doing,  she  was  deceived  and  tricked  by  O'Connor  into 
affixing  her  signature  either  to  a  blank  with  the  note  in  ques- 
tion afterward  written  upon  it,  or  upon  a  blank  already  filled 
in  with  the  contents  of  the  note.  It  is  evident  from  the  his- 
tory of  this  transaction  that  the  contract  manifested  by  the 
note  in  suit  was  not  the  contract  of  the  defendant,  Etta  0. 
Hill.  This  proposition  is  too  obvious  and  too  well  settled 
to  require  citation.  If  the  note  was  not  her  contract,  was 
she  so  negligent  in  placing  her  name  upon  the  paper  upon 
which  the  note  appears,  when  she  thought  she  was  signing 
a  receipt,  that  she  is  estopped  from  denying  her  act  under 
the  just  and  well-settled  rule  that  of  two  innocent  parties, 
he  whose  negligence  has  occasioned  the  loss  must  bear  it! . 

*^  No  exceptions  were  taken  either  to  the  ruling  or  the 
charge  of  the  presiding  justice  in  presenting  the  case  to  the 
jury,  and  it  is  therefore  presumed  that  every  element  of  law 
in  the  case  was  properly  given.  It  therefore  follows  that  the 
question  of  negligence  imputable  to  Etta  0.  Hill  in  signing 
the  note  purporting  to  be  a  receipt  was  properly  submitted 
to  the  jury  as  a  question  of  fact,  and  their  verdict  shows  that 
they  found  this  issue  in  favor  of  the  defendant.  The  ver- 
dict must  stand.  We  are  of  opinion  that  it  was  not  only  not 
erroneous,  but  fairly  deducible  from  the  undisputed  facts. 

This  brings  us  to  the  proposition  of  law  whether,  in  the  ab- 
sence of  any  negligence  on  the  part  of  Etta  O.  Hill  in  affix- 
ing her  signature  to  the  note,  she  thereby  became  liable  for 
its  payment.  The  bank  was  undoubtedly  an  innocent  holder 
of  the  note  for  value,  but  in  view  of  the  fact  that  Etta  0. 
Hill  was  fraudulently  induced  to  sign  the  note  without  laches 
on  her  part,  makes  the  note,  not  only  not  her  contract,  but 
a  forgery  with  respect  to  her  signature. 

It  is  contended,  however,  that  the  fact  that  her  signature 
is  genuine  relieves  the  note  from  the  character  of  a  forged 
paper,  and,  instead,  renders  it  a  paper  obtained  by  fraud 
and  deceit. 

But  that  a  paper,  obtained  like  the  note  in  question,  par- 
takes of  the  character  of  a  forged  instrument,  has  long  been 
the  doctrine  of  the  law  in  this  and  many  other  states. 

State  V.  Shurtliflf,  18  Me.  368,  decided  in  1841,  is  a  case 
wherein  the  grantee  agreed  with  the  grantor  to  purchase  an 


Jan.  1907.]        Biddepord  Nat.  Bank  v,  Hilu  501 

acre  of  his  farm,  and  prepared  the  draft  of  a  deed  correctly 
describing  the  land  agreed  to  be  conveyed  and  exhibited  it  to 
the  grantor,  who  examined  it  and  found  it  to  be  correct,  but 
the  execution  of  it  was  delayed  and  the  draft  was  retained 
by  the  grantee.  The  grantee  afterward  fraudulently  pre- 
pared the  draft  of  another  deed,  describing  the  grantor's 
whole  farm,  and  presented  it  to  the  grantor  for  his  signature 
as  the  deed  before  examined,  and  it  was  executed  and  deliv- 
ered, but  the  court  held  this  to  be  a  forgery.  In  the  opinion 
the  court  say:  ** Forgery  has  been  defined  to  be  a  false  mak- 
ing, a  making  malo  animo,  of  any  written  instrument  for 
the  purpose  of  fraud  and  deceit :  2  Russ.  317,  and  the  author- 
ities there  cited.  The  evidence  fully  justifies  the  conclusion 
that  the  defendant  falsely  made  and  prepared  the  ^'^  instru- 
ment set  forth  in  the  indictment  with  the  evil  design  of  de- 
frauding the  party,  whose  deed  it  purports  to  be.  It  is  not 
necessary  that  the  act  should  be  done  in  whole  or  in  part  by 
the  hand  of  the  party  charged.    It  is  sufficient  if  he  cause  or 

procure  it  to  be  done.     The  instrument  was  false If 

he  had  employed  any  other  hand,  he  would  have  been  re- 
sponsible for  the  act.  In  truth,  the  signature  of  that  false 
instrument,  in  a  merely  logical  point  of  view,  is  as  much  im- 
putable to  him  as  if  he  had  done  it  with  his  own  hand,  .... 
and  the  opinion  of  the  court  is,  that  the  crime  of  forgery 
has  been  committed." 

It  13  our  opinion  that  the  case  at  bar  falls  precisely  within 
the  statement  of  facts  and  conclusions  of  law  herein  laid 
down.  In  the  case  decided,  the  signature  of  the  grantor  upon 
the  deed  was  genuine,  and  procured  by  the  fraud  of  the  gran- 
tor. In  like  manner,  the  signature  of  Etta  0.  Uill  upon  the 
note  was  genuine  and  procured,  without  negligence  on  her 
part,  by  the  fraud  of  D.  O'Connor. 

Commonwealth  v.  Poster,  114  Mass.  311,  19  Am.  Rep.  353, 
is  similar  in  principle  to  State  v.  ShurtlifP,  18  Me.  368.  In 
this  case  the  court  state  the  rule  to  be:  "It  matters  not  by 
whom  the  signature  is  attached,  if  it  be  not  attached  as  his 
own.  If  the  note  is  prepared  for  the  purpose  of  being  fraud- 
ulently used  as  the  note  of  another  person,  it  is  falsely  made. 
The  question  of  forgery  does  not  depend  upon  the  presence 
upon  the  note  itself  of  the  indicia  of  falsity."  In  a  subse- 
quent paragraph  it  is  further  declared  **to  constitute  for- 
gery where  there  has  been  no  subsequent  alteration ;  the  fraud- 
ulent intent  must  attend  the  making  of  the  instrument.    But 


502  American  Statb  Bepobts,  Vol.  120.        [Maine, 

it  is  not  necessary  that  it  should  be  in  the  mind  of  the  one 
whose  hand  holds  the  pen  in  writing  the  signature.  If  that 
is  done  at  the  dictation  or  request  of  another,  and  for  his  pur- 
poses and  use,  and  his  designs  are  fraudulent  so  as  to  make  it 
forgery  if  he  had  written  it  himself,  then  the  instrument  is 
a  forged  one":  See,  also,  Gregory  v.  State,  26  Ohio  St.  510, 
20  Am.  Rep.  774 ;  19  Cyc.  1374  D,  and  cases  cited ;  13  Am.  & 
Eng.  Ency.  of  Law,  1087,  3,  and  cases  cited. 

It  would  appear  from  these  citations  to  be  well  established 
that  **^*  the  note  in  question,  under  the  circumstances  at- 
tending its  execution,  was  a  forgery. 

But  from  the  fact  that,  as  between  O'Connor  and  Etta  O. 
Hill,  the  note  was  a  forgery,  it  does  not  necessarily  follow 
that  she  would  be  relieved  from  liability  thereon.  There  are 
numerous  cases  in  which  a  party  may  be  held  criminally 
guilty  of  conomitting  forgery,  when  the  parties  sought  to  be 
charged  by  the  forgery  cannot  avoid  their  liability,  as  made 
apparent  upon  the  face  of  the  forged  instrument:  Abbott  v. 
Rose,  62  Me.  194,  16  Am.  Rep.  427.  But  nearly  all  these 
cases  involve  the  negligence  of  the  parties  sought  to  be  charged 
by  the  forged  instrument  either  by  their  own  failure  to  prop- 
erly examine  it,  or  by  leaving  it  with  blanks  to  be  filled  in 
by  the  agency  of  some  other  person,  or  by  some  other  neglect 
of  duty.  But  we  have  already  determined  that  the  defend- 
ant, Etta  0.  Hill,  was  not  negligent;  therefore  the  only  re- 
maining question  to  be  determined  is,  whether  she  is  liable 
upon  this  forged  paper  to  the  making  and  uttering  of  which 
her  negligence  in  no  way  contributed.  The  law  is  well  es- 
tablished that  she  cannot  be  held.  The  note  taken  by  the 
bank  with  her  name  upon  it  was  not  her  contract.  It  is  no 
more  binding  upon  her  than  if  O'Connor  had  written  her 
name  upon  the  note  with  his  own  hand.  It  has  been  held  in 
numerous  cases  that  a  forged  paper  without  negligence  im- 
puted to  the  party  affected  by  the  forgery  is  not  a  binding 
contract,  whether  the  forgery  was  committed  by  alterations 
or  a  substitution  of  the  forged  contract  for  the  supposed  or 
genuine  contract. 

In  Greenfield  Sav.  Bank  v.  Stowell,  123  Mass.  196,  25  Am. 
Rep.  67,  Gray,  C.  J.,  in  an  elaborate  opinion,  reviewing  both 
the  common  and  civil  law  upon  this  point,  declares:  **It  is 
a  general  rule  of  our  law  that  a  fraudulent  and  material 
alteration  of  a  promissory  note,  without  the  consent  of  the 
party  sought  to  be  charged  thereon,  whether  made  before  or 
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after  the  delivery  of  the  note,  renders  the  contract  wholly 
void  as  against  him,  even  in  tiie  hands  of  one  who  takes  it 
in  good  faith  and  without  knowledge  or  reasonable  notice  of 
the  alteration'';  and  specifically  held  that  the  alteration  of 
a  promissory  note  by  one  of  the  makers  by  increasing  the 
amount  for  which  it  is  made  by  the  insertion  of  words  and 
figures  in  blank  spaces  left  in  the  printed  ^'^  form  on  which 
it  is  written,  avoids  the  note  as  to  such  makers  who  do  not 
consent  thereto,  even  in  the  hands  of  a  bona  fide  holder  for 
a  valuable  consideration.  To  the  same  effect  is  Draper  v. 
Wood,  112  Mass.  315,  17  Am.  Rep.  92. 

Waterman  v.  Vose,  43  Me.  504,  is' in  perfect  accord  with 
the  rule  above  laid  down,  and  holds  that  the  alteration  of  a 
note  by  the  maker,  after  it  was  indorsed,  by  adding  the  words 
*'with  interest,"  was  material,  and  if  made  without  the  con- 
sent of  the  indorser  relieved  him  of  liability,  though  the  al- 
teration was  made  before  delivery.  The  reason  upon  which 
this  conclusion  was  based  is  that  "an  alteration  afterward, 
which  is  material,  without  his  consent,  will  make  it  a  con- 
tract which  he  never  executed,  and  which  it  is  manifest  he 
never  intended  to,  and  it  is  a  new  contract  to  which  he  can 
in  no  sense  be  charged  as  a  party  and  he  cannot  be  bound 
by  it.*'  See,  also,  Abbott  v.  Rose,  62  Me.  194,  16  Am.  Rep. 
427,  and  Fay  v.  Smith,  1  Allen,  477,  79  Am.  Dec.  752,  which 
is  precisely  in  point  in  fact  and  law. 

The  ground  upon  which  these  cases  seem  to  be  decided  is 
that  the  forgery  destroyed  the  identity  of  the  defendant's 
contract,  and  present  a  different  or  new  contract  which  he 
never  made. 

Under  these  well-established  rules  of  law,  applicable  to  the 
case  at  bar,  our  conclusion  is  that  the  note  signed  by  Etta 
O.  Hill  upon  which  she  is  sought  to  be  charged  was  a  forgery 
with  respect  to  her  signature,  not  her  contract  and  not  bind- 
ing upon  her. 

Motion  overruled. 


A  Person  i$  ChUlty  of  Forgery  who,  with  intent  fraudulently  to  utter 
a  promissory  note  as  the  note  of  a  person  other  than  the  signer,  pro- 
cures to  it  the  signature  of  an  innocent  party  who  does  not  thereby 
intend  to  bind  hunself :  Gommonweidth  v.  Foster,  114  Mass.  311,  19 
Am.  Bep.  353. 

A  Note  to  Whieh  the  Maker 't  Signature  is  procured  by  false  repre- 
sentations as  to  the  character  of  the  paper,  he  being  ignorant  of  its 
true  character,  and  having  no  intention  to  sign  such  a  paper,  and 
being  giiilty  of  no  negligence  in  doing  so,  is  regarded  by  some  au- 
thorities as  void,  even  in  the  hands  of  a  bona  fide  holder:  KeUer  r. 
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Bnppold,  115  Wis.  636,  95  Am.  St.  Bep.  974;  Willard  ▼.  Nelson,  S5 
Neb.  651,  37  Am.  St.  Bep.  455.  See,  too,  Yakima  Valley  Bank  ▼. 
McAllister,  37  Wash.  566,  107  Am.  St  Bep.  823;  Gostelo  t.  Barnard^ 
190  Mass.  260,  112  Am.  St.  Bep.  328. 


STATE  V.  INTOXICATING  LIQUORS. 

[102  Me.  385,  67  Atl.  312.] 

APPEAIi — ^Ezceptloiui. — ^Unless  the  bill  of  exeeptions  shows  to 
the  contrary,  the  certificate  of  the  presiding  justice  in  the  lower  conrt 
that  the  exceptions  are  "allowed"  is  conelusive  of  their  being  right- 
fully allowed,     (p.  505.) 

INTOXIOATINa  LIQUOBS— Interstate  Oommerce.— Intoxicat- 
ing liquors  are  articles  of  commerce,  and  as  such,  while  being  trans- 
ported from  state  to  state,  are  within  the  protection  of  that  clause  of 
the  constitution  of  the  United  States  which  gives  to  Congress  the 
power  to  regulate  commerce  with  foreign  nations  and  among  the  seT- 
eral  states,  and  thus  are  subject  to  the  exclusive  jurisdiction  of  Con- 
gress,    (p.  506.) 

INTOXIOATINa  LIQUOBS — ^Interstate  Oonunerce— Delivery^ — 
Under  the  act  of  Congress  known  as  the  "Wilson  Act,''  a  state  stat- 
ute must  permit  the  delivery  of  an  interstate  shipment  of  intoxicating 
liquors  to  the  consignee  within  the  state,  but,  after  such  delivery,  the 
state  has  power  to  prevent  the  sale  of  the  liquor,  even  in  the  original 
package,     (p.  510.) 

INTOXICATINO  LIQUOBS — ^Interstate  Commerce — ^Arrival  In 
State. — Placing  of  an  interstate  shipment  of  intoxicating  liquor  in 
the  carrier's  warehouse  to  be  delivered  to  the  consignee  does  not 
constitute  their  arrival  in  the  state,  within  the  meaning  of  the  act 
of  Congress  known  as  the  "Wilson  Act,"  so  as  to  subject  them  to 
state  laws  or  seizure  thereunder,     (p.  510.) 

INTOXICATINO  LIQUOBS — ^Interstate  Commerce— BindiniT 
Effect  of  Decisions. — The  decisions  of  the  United  States  supreme 
court  upon  the  question  of  the  interpretation  and  application  of  the 
interstate  commerce  clause  of  the  United  States  constitution,  and  the 
act  of  Congress,  known  as  the  "Wilson  Act,"  relating  to  interstate 
shipments  of  intoxicating  liquors,  are  conclusive  and  binding  upon  the 
state  courts,     (p.  511.) 

INTOXICATINO  LIQUOBS— Interstate  Commerce— Deliyery. — 

Though  interstate  transportation  of  intoxicating  liquors  may  end  be- 
fore delivery,  interstate  commerce  therein  does  not  end  before  deliv- 
ery to  the  consignee,  either  actual  or  constructive,  so  as  to  subject  the 
shipment  to  the  police  powers  of  the  state,     (p.  511.) 

INTOXIOATINa  LIQUOBS — ^Interstate  Commerce— Delivery. — 
An  interstate  shipment  of  intoxicating  liquor  into  the  state  is  not 
subject  to  state  police  regulation  until  there  has  been  a  delivery  to 
the  consignee,  and  it  makes  no  difference  whether  the  consignee  is 
known  to  the  carrier  or  not,  nor  whether  the  name  of  the  consignee 
is  fictitious,     (p.  511.) 

E.  W.  Crockett,  county  attorney,  for  the  state. 
McQillicuddy  &  Morcy,  for  the  claimant. 
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SAYAGEy  J.  These  are  three  cases  of  claims  by  a 
common  carrier  for  intoxicating  liquors  seized  and  taken 
from  its  possession,  while  alleged  still  to  be  in  transit  and 
within  the  protection  of  the  interstate  commerce  provision 
of  the  constitution  of  the  United  States.  The  liquors  seized 
were  properly  libeled.  The  claimant  appeared  before  the 
municipal  court.  Its  claims  were  denied,  the  liquors  in  each 
case  adjudged  forfeited,  and  the  claimant  appealed  to  the 
^®^  supreme  judicial  court.  After  a  hearing  in  that  court 
the  presiding  justice  ruled  in  each  case  as  a  matter  of  law 
that  the  liquors  should  be  forfeited,  and  the  claimant  alleged 
exceptions,  which  were  regularly  allowed. 

At  the  outset  the  attorney  for  the  state  claims  that  the 
exceptions  were  not  allowable,  should  not  have  been  allowed, 
and  should  now  be  dismissed,  because,  as  he  says,  the  cases 
were  heard  by  the  presiding  justice  without  the  intervention 
of  a  jury,  and  that  the  right  of  exceptions  was  not  expressly 
reserved.  It  is  true  that  in  such  cases  exceptions  are  not 
properly  allowable,  and  if  allowed,  should  be  dismissed  when 
the  fact  properly  appears :  Reed  v.  Reed,  70  Me.  504 ;  Frank 
V.  Mallett,  92  Ue.  77,  42  Atl.  238.  The  trouble  in  this  case, 
however,  is  that  the  fact  is  not  shown  to  be  as  claimed  by  the 
state's  attorney.  We  cannot  travel  out  of  the  bill  of  excep- 
tions, and  this  bill  is  silent  upon  the  matter.  The  attorney 
argues  that  it  must  appear  affirmatively  from  the  bill  that  the 
right  of  exception  was  expressly  reserved  before  the  hearing. 
We  do  not  think  so.  We  hold  that  in  the  absence  of  any- 
thing in  the  bill  to  show  the  contrary,  the  certificate  of  the 
presiding  justice  that  the  exceptions  are  ** allowed"  is  con- 
elusive  as  to  their  being  rightfully  allowed  in  this  respect: 
Dunn  V.  Auburn  Electric  Motor  Co.,  92  Me.  165,  42  Atl. 
389.  These  bills  of  exceptions,  therefore,  are  properly  open 
to  consideration. 

The  presiding  justice  made  no  specific  findings  of  fact,  but 
his  ruling  as  a  matter  of  law  necessarily  involved  certain  find- 
ings of  fact,  which  must  be  deemed,  upon  exceptions,  to  be 
true.  He  must  have  found  that  the  liquors  seized  were  in- 
toxicating, and  that  they  were  intended  for  sale  in  violation 
of  law  in  this  state.  But  the  undisputed  testimony,  which  is 
made  a  part  of  the  bill  of  exceptions,  shows  certain  other 
facts,  which,  in  considering  the  exceptions,  we  must  deem 
were  true,  and  that  they  were  so  found  by  the  justice,  because 
his  ruling  was  essentially  based  upon  their  truth. 
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In  the  first  place,  it  appears  that  the  claimant  is  a  com- 
mon carrier  of  merchandise,  and  that  each  of  the  packages 
seized  was  transported  by  the  claimant  by  continuous  ship- 
ment from  Boston,  Massachusetts,  to  Lewiston,  in  this  state. 

*®*  1.  In  the  first  case,  as  numbered  on  the  docket,  the  pack- 
age was  a  0.  0.  D.  shipment,  marked  "M.  Supovitz,  No.  274 
Main  Street,  Lewiston,  Maine."  Max  Supovitz  testified  that 
he  lived  at  274  Main  street,  Lewiston,  and  was  the  only  one 
of  the  name  living  there ;  that  he  had  not  ordered  the  liquors 
and  did  not  know  to  whom  they  belonged.  The  liquors  were 
brought  by  the  claimant  over  the  Maine  Central  Railroad 
line  to  Lewiston,  and  were  taken  by  it  from  the  railroad 
freif3:ht  shed  to  its  office  on  Park  street,  where  they  were 
shortly  after  seized  by  the  officer, 

2.  In  the  next  case,  the  liquors  were  marked  **H.  E.  Per- 
kins, Lewiston,  Maine."  From  the  evidence,  we  think  it  may 
be  assumed  that  the  name  was  fictitious.  The  evidence  sho^vs 
that  the  package  was  never  in  the  claimant's  office,  but  was 
seized  and  taken  from  the  claimant's  delivery  wagon,  appar- 
ently either  while  going  out  to  make  delivery  or  returning 
from  an  unsuccessful  attempt  to  make  delivery.  And  as  we 
shall  see  later,  it  is  immaterial  which.  Whether  the  driver 
knew  who  was  the  real  consignee  does  not  appear,  but  that, 
we  think,  is  also  immaterial  in  this  ease. 

3.  The  third  case  is  that  of  a  C.  O.  D.  shipment.  The 
package  was  marked  *'J.  P.  Sutton,  Auburn,  Maine,"  and 
was  seized  from  the  claimant's  wagon  while  being  taken  to 
its  office.  The  evidence  strongly  tends  to  show  that  Mr.  Sut- 
ton did  not  order  the  liquors,  but  that  they  were  ordered 
by  another  person  in  his  name,  without  his  knowledge. 

It  is  well  settled  that  intoxicating  liquors  are  articles  of 
commerce,  and  as  such,  while  being  transported  from  state 
to  state,  are  within  the  protection  of  that  clause  in  the  con- 
stitution of  the  United  States  which  gives  to  Congress  the 
power  "to  regulate  commerce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian  tribes,'*  and  thus  are 
subject  to  the  exclusive  jurisdiction  of  Congress :  Bowman  v. 
Chicago  &  Northwestern  Ry.  Co.,  125  *U,  S.  465,  8  Sup.  Ct. 
Rep.  689,  1062,  31  L.  ed.  700;  Leisy  v.  Hardin,  135  U.  S. 
100,  10  Sup.  Ct.  Rep.  681,  34  L.  ed.  128 ;  State  v.  Burns,  82 
Me.  558,  19  Atl.  913;  State  v.  Intoxicating  Liquors,  83  Me. 
158,  21  Atl.  840.  And  although  a  state  may  constitutionally 
prohibit  the  sale  of  intoxicating  liquor  within  its  borders 
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(Mugler  V.  Kansas,  123  U.  S.  623,  8  Sup.  Ct.  Rep.  273,  31 
L.  ed.  205),  such  prohibition  •^^  could  not,  prior  to  the  Wil- 
son act,  80  called,  hereafter  referred  to,  constitutionally  ex- 
tend to  a  sale  of  them  by  the  importer  while  in  the  original 
package:  Leisy  v.  Hardin,  135  U.  S.  100,  10  Sup  Ct.  Rep. 
681,  34  L.  ed.  128 ;  State  v.  Bums,  82  Me.  558,  19  Atl.  913 ; 
State  V.  Intoxicating  Liquors,  83  Me.  158,  21  Atl.  840. 

At  this  stage  of  the  decisions  the  act  of  Congress  of  Au- 
gust 8,  1890,  called  the  Wilson  act,  was  passed,  which  pro- 
vided that  all  intoxicating  liquors  *' transported  into  any 
state  or  territory,  or  remaining  therein  for  use,  consumption, 
sale  or  storage  therein,  shall,  upon  arrival  in  such  state  or 
territory,  be  subject  to  the  operation  and  effect  of  the  laws 
of  such  state  or  territory,  enacted  in  the  exercise  of  its  police 
powers,  to  the  same  extent  and  in  the  same  manner  as  though 
such  liquids  or  liquors  had  been  produced  in  such  state  or 
territory,  and  shall  not  be  exempt  therefrom  by  reason  of 
being  introduced  therein  in  original  packages  or  otherwise." 

Since  the  enactment  of  the  Wilson  act,  the  questions  as 
to  what  its  effect  was,  and  at  what  point  of  time  there  is  an 
"arrival"  of  intoxicating  liquors  in  a  state,  within  the  mean- 
ing of  that  act,  so  as  to  subject  them  to  the  police  powers  of 
a  state,  have  several  times  been  considered  by  the  federal 
supreme  court,  as  well  as  by  this  court.  In  Re  Rahrer,  140 
U.  S.  545,  11  Sup.  Ct.  Rep.  865,  35  L.  ed.  572,  the  Wilson  act 
was  held  to  be  constitutional,  and  it  was  held  that  after  its 
passage,  intoxicating  liquors  introduced  into  a  state  from  an- 
other state,  whether  in  the  original  package  or  otherwise,  were 
subject  to  the  police  powers  of  the  state.  In  Rhodes  v.  Iowa 
(1897),  170  U.  S.  412,  18  Sup.  Ct.  Rep.  664,  42  L.  ed.  1088, 
an  interstate  shipment  of  intoxicating  liquors  had  reached 
the  point  of  destination,  and  had  been  unloaded  from  tlie 
railroad  car  to  the  platform.  A  station  agent  of  the  rail- 
road company  removed  the  liquors  from  the  platform  to  the 
freight  warehouse  of  the  railroad  company,  a  few  feet  away. 
For  this  act  he  was  prosecuted  under  the  Iowa  statute,  which 
made  it  unlawful  for  any  person  in  the  employ  of  a  common 
carrier,  or  for  any  other  person,  to  **  transport  or  convey  be- 
tween points,  or  from  one  place  to  another  within  this  state 
for  any  other  person  or  persons  or  corporation,  any  intoxicat- 
ing liquors,"  without  first  having  the  certificate  which  the 
statute  provided  for.  The  federal  supreme  court  held,  on 
writ  of  error,  that  the  removal  of  such  liquors  from  the  plat- 
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form  to  the  freight  warehouse  was  a  part  of  the  interstate 
^^•'  commerce  transportatioD,  and  overruled  the  contention 
of  the  state  of  Iowa  that  the  liquors  became  subject  to  its- 
police  powers  by  virtue  of  the  Wilson  act  as  soon  as  they 
came  within  its  geographical  limits.  In  the  opinion  the  coart 
said  passim:  "The  sole  question  presented  for  consideration 
is  whether  the  statute  of  the  state  of  Iowa  can  be  held  to 
apply  to  the  box  in  question  whilst  it  was  in  transit  from  ita 
point  of  shipment,  Dallas,  Illinois,  to  its  delivery  to  the  con- 
signee at  the  point  to  which  it  was  consigned Did  the 

act  of  Congress  referred  to  (the  Wilson  act)  operate  to  at- 
tach the  legislation  of  the  state  of  Iowa  to  the  goods  in  ques- 
tion the  moment  they  reached  the  state  line,  and  before  the 
completion  of  the  act  of  transportation,  by  arriving  at  the 
point  of  consignment  and  the  delivery  there  to  the  consignee, 
is,  then,  the  pivotal  question We  think  that  interpret- 
ing the  statute  by  the  light  of  all  its  provisions,  it  was  not 
intended  to,  and  did  not,  cause  the  power  of  the  state  to 
attach  to  an  interstate  commerce  shipment  whilst  the  mer- 
chandise was  in  transit  under  such  shipment,  and  until  its 
arrival  at  the  point  of  destination  and  delivery  there  to  the 
consignee." 

In  State  v.  Intoxicating  Liquors  (1901),  95  Me.  140,  49 
Atl.  670,  this  court  was  called  upon  to  interpret  the  Wilson 
act.  In  that  case  there  was  an  interstate  shipment  of  intox- 
icating liquors  over  connecting  railroads  consigned  to  the 
shippers.  They  arrived  at  the  point  of  destination  on  the 
morning  of  one  day,  were  transferred  to  the  railroad  com- 
pany's freight-house,  where  they  were  seized  by  the  oflScers 
on  the  afternoon  of  the  next  day.  There  had  been  no  de- 
livery of  the  liquors  and  no  notice  given  to  anyone  of  their 
arrival.  The  railroad  company  filed  a  claim  for  the  liquors, 
on  the  ground  that  they  were  within  the  protection  of  the 
interstate  commerce  provision  of  the  federal  constitution  wUen 
seized,  and  that  it  was  entitled  to  their  possession  until  de- 
livery. The  claimant  relied  upon  Rhodes  v.  Iowa,  170  U. 
S.  412,  18  Sup.  Ct.  Rep.  664,  42  L.  ed.  1088,  as  settling  the 
question  involved    favorably  to  its  contention. 

But  this  court,  after  examination  of  the  facts  reported  in 
the  Rhodes  case,  and  of  the  general  line  of  reasoning  adopted 
in  the  opinion  of  the  federal  supreme  court,  were  of  opinion 
that  the  question  whether  the  liquors  were  so  protected  until 
delivery  at  the  ^^*  point  of  destination  to  the  consignee  was 
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not  necessarily  involved  in  the  federal  court's  decision.    We 
said:  **If  the  act  of  moving  the  package  from  the  platform 
to  the  freight-house  was  a  part  of  the  interstate  commerce 
transportation,  as  the  court  held  it  was,  and  the  transporta- 
tion was  not  consummated  until  the  package  had  been  moved 
to  and  deposited  within  the  freight-house,  so  that  the  liquors 
had   not  arrived  within  the  state,  until  that  act  had  been 
performed,  then  the  Iowa  statute  could  not  apply  to  any 
part  of  such  transportation,  and  it  was  unnecessary  to  a  de- 
<iision  of  the  point  involved  to  hold  that  such  transportation 
was  not  completed  until  delivery  to  the  consignee."    And  we 
held  in  the  case  then  before  us  that  when  the  actual  trans- 
X)ortation  had  been  entirely  completed,  and  when  the  liquors 
had  not  only  arrived  at  the  place  of  their  destination,  but 
had  been  moved  by  the  carrier  from  the  car  to  its  freight- 
house,  there  to  await  the  order  of  the  shipper,  they  had  ar- 
rived in  the  state  within  the  meaning  of  the  Wilson  act,  so 
as  to  be  subject  to  our  laws.    And  we  took  occasion  in  that 
case  to  say:  **We  fully  recognize  that  the  question  whether 
a  state  statute  is  in  contravention  of  any  provision  of  the 
federal  constitution  is  for  the  final  determination  of  the  fed- 
eral supreme  court,  and  that  its  decision,  when  the  question 
is  presented,  is  conclusive.    But  we  do  not  consider  it  obliga- 
tory upon  this  court  to  hold,  against  our  own  judgment,  that 
a  statute  of  our  state  is  in  violation  of  that  constitution,  until 
it  has  been  so  decided,  even  if  it  may  be  possible,  judging, 
from  certain  remarks  in  that  court's  opinion,  that  our  judg- 
ment may  be  overruled  by  that  tribunal." 

But  since  the  cases  at  bar  were  heard  at  nisi  prius,  the 
federal  supreme  court  has  announced  an  authoritative  de- 
cision upon  the  precise  point  involved.  In  the  case  of  Hey- 
man  v.  Southern  B.  R.  Co.,  203  U.  S.  270,  27  Sup.  Ct.  Rep. 
104,  51  L.  ed.  178,  announced  December  3,  1906,  intoxicating 
liquors  were  shipped  over  the  defendant's  railroad  from  Au- 
gusta, Georgia,  to  Charleston,  South  Carolina,  where  they 
were  unloaded  by  the  railroad  company  from  the  car  into  its 
warehouse,  ready  for  delivery.  Shortly  after  the  liquors  were 
so  placed,  they  were  seized  and  taken  from  its  possession 
by  constables  asserting  their  right  to  do  ^®'  so  under  the 
authority  of  what  is  known  as  the  dispensary  law  of  South 
Carolina.  The  state  court  held,  as  we  held  in  State  v. 
Intoxicating  Liquors,  95  Me.  140,  49  Atl.  670,  that  the 
interstate  transportation  of  the  goods  ended  when  they  were 
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placed  in  the  warehouse,  and  that  then  the  goods  ceased 
to  be  under  the  shelter  of  the  interstate  comiuerce  clause 
of  the  constitution.  The  decision  was  based  upon  the  con- 
clusion that  goods  warehoused  under  the  circumstances  stated 
must  be  considered  as  having  arrived  within  the  mean- 
ing of  the  Wilson  act.  The  Georgia  court  also  stated  that 
they  deemed  that  the  expressions  to  the  contrary  effect  in 
Rhodes  v.  Iowa,  170  U.  S.  412,  8  Sup.  Ct  Rep.  664,  42  L. 
ed.  1088,  **were  not  binding,  as  they  were  merely  obiter.'* 
But  the  federal  supreme  court  reversed  the  judgment  of  the 
state  court,  and  held,  for  reasons  stated,  that  the  Rhodes  case 
** necessarily  involved  deciding  the  meaning  of  the  word  'ar- 
rival' in  the  Wilson  act,  and  that  this  required  an  ascertain- 
ment of  when  goods  shipped  from  one  state  to  another,  gen- 
erally speaking,  ceased  to  be  controlled  by  the  interstate  com- 
merce clause  of  the  constitution."  And  the  conclusion 
reached  and  stated  by  the  federal  supreme  court  in  Heyman 
V.  Southern  Ry.  Co.,  203  U.  S.  270,  27  Sup.  Ct  Rep.  104,  51 
L.  ed.  178,  may  be  summarized  as  follows : 

1.  The  elementary  and  long-settled  doctrine  is  reiterated 
that,  prior  to  the  Wilson  act,  in  case  of  interstate  shipments, 
**  delivery  and  sale  in  the  original  package  was  necessary  to 
terminate  interstate  commerce,  so  far  as  the  police  regula- 
tions of  the  states  were  concerned.** 

2.  That  the  Wilson  act  manifested  no  attempt  on  the  part 
of  Congress  to  delegate  to  the  states  the  right  to  forbid  the 
transportation  of  merchandise  from  one  state  to  another, 
* 'since  it  merely  provided,  in  the  case  of  intoxicating  liquors^ 
that  such  merchandise,  when  transported  from  one  state  to 
another,  should  lose  its  character  as  interstate  commerce  upon 
completion  of  delivery  under  the  contract  of  interstate  ship- 
ment, and  before  sale  in  the  original  package.*' 

3.  That  the  state  statute  must  permit  the  delivery  of  the 
liquors  to  the  party  to  whom  they  were  consigned  within  the 
state,  but  that,  after  such  delivery,  the  state  has  power  to  pre- 
vent the  sale  of  the  liquors,  even  in  the  original  package. 

4.  That  the  question  whether  the  liability  of  the  carrier, 
as  such,  has  ceased,  under  the  state  laws,  and  has  become  that 
of  a  warehouseman,  ^^  is  immaterial :  IBEeyman  v.  Southern 
Ry.  Co.,  203  U.  S.  270,  27  Sup.  Ct.  Rep.  104,  51  L.  ed.  178; 
In  re  Rahrer,  140  U.  S.  545,  11  Sup.  Ct.  Rep.  865,  35  L.  ed. 
572 ;  Vance  v.  W.  A.  Vandercook  Co.  No.  1,  170  U.  S.  438,  18 
Sup.  Ct  Rep.  674,  42  L.  ed.  1100;  American  Express  Co.  v. 
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Iowa,  196  U.  S.  133,  25  Sup.  Ct.  Rep.  182,  49  L.  ed.  417; 
Poppiano  v.  Speed,  199  U.  S.  501,  26  L.  ed.  138, 150  L.  ed.  288. 

5.  But  in  stating  these  principles,  the  court  in  the  Hey- 
man  case  reserved  its  opinion  upon  one  point  in  the  follow* 
ing  words:  **0f  course  we  are  not  called  upon  in  this  case, 
and  do  not  decide,  if  goods  of  the  character  referred  to  in 
the  Wilson  act,  moving  in  interstate  commerce,  arrive  at  the 
point  of  destination,  and,  after  notice  and  full  opportunity 
to  receive  them,  are  designedly  left  in  the  hands  of  the  car- 
rier for  an  unreasonable  time,  that  such  conduct  on  the  part 
of  the  consignee  might  not  justify,  if  affirmatively  alleged  and 
proven,  the  holding  that  goods  so  dealt  with  have  come  under 
the  operation  of  the  Wilson  act,  because  constructively  de- 
livered. We  say  we  are  not  called  upon  to  consider  this  ques- 
tion, for  the  reason  that  no  facts  are  shown  by  the  record  jus- 
tifying passing  on  such  a  proposition."  But  the  point  thus 
suggested  by  the  federal  court,  if  tenable,  is  unimportant  in 
the  cases  at  bar,  since  the  facts  in  these  cases  do  not  bring^ 
them  within  such  a  rule. 

This  decision  of  the  federal  supreme  court,  upon  this  ques- 
tion of  the  interpretation  and  application  of  the  interstate 
commerce  clause  of  the  federal  constitution,  and  of  the  act 
of  Congress,  called  the  Wilson  act,  is  conclusive  and  binding 
upon  this  court:  State  v.  Bums,  82  Me.  558,  19  Atl.  913; 
State  V.  Intoxicating  Liquors,  95  Me.  140,  49  Atl.  670.  Under 
the  authority  of  this  decision,  we  are  bound  to  say  that  though 
interstate  transportation  may  end  before  delivery,  interstate 
commerce  does  not  end  before  a  delivery  to  the  consignee, 
either  actual,  or  at  least  constructive  within  the  principle 
left  undecided  by  the  federal  court.  And  we  cannot  see  that 
it  makes  any  difference  in  principle  whether  the  consignee 
was  known  to  the  carrier  or  not,  or  even  if  the  name  of  the 
consignee  was  fictitious. 

There  was  no  delivery  of  liquors,  either  actual  or  construc- 
tive, to  consignee  in  any  of  the  cases  at  bar.  Hence  these 
liquors  had  not  become  liable  to  seizure  and  forfeiture  under 
our  statute. 

It  may  be  that  in  part,  if  not  in  all,  of  these  cases,  it  would 
have  been  our  duty  to  rule  favorably  to  its  claimant,  on  the 
ground  that  ^^^  at  time  of  seizure  actual  transit  was  not 
ended:  State  v.  Intoxicating  Liquors,  101  Me.  430,  64  Atl. 
812 ;  State  v.  Intoxicating  Liquors,  102  Me.  206,  66  Atl.  393, 
11  L,  R.  A.,  N.  8.,  550.    But  we  have  thought  it  expedient,. 
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in  view  of  the  decision  in  the  He\Tnan  case,  to  place  onr  de- 
cision upon  the  ground  which  must  hereafter  control  in  all 
similar  cases. 

Exceptions  in  each  case  sustained. 


State  Begulation  of  the  Sale  of  Intoxicating  Li^^wra  u  an  interfer- 
ence with  interstate  commerce  is  discussed  in  the  recent  eases  of 
Harrell  v.  Speed,  113  Tenn.  224,  106  Am.  St.  Eep.  814;  Hart  v.  State, 
87  Miss.  171,  112  Am.  St.  Bep.  437;  Cook  v.  Marshall  Count/.  119 
Iowa,  384,  104  Am.  St.  Bep.  283. 


CONANT'S  APPEAL. 

[102  Me.  477,  67  Atl.  564.] 

ycUNlOtPAL  OOBPOBATIONS.~The  Laying  Out  WajB  in  m 
town  involves  the  taking  of  private  property  for  a  public  use,  under 
statute  authority,  and  all  statute  requirements  must  be  fully  and 
atrictly  complied  with.     (p.  514.) 

MUNICIPAL      OFFICEBS-^ndicial      Dnties— Laying      Out 

Ways. — Duties  of  municipal  officers  in  laying  out  town  ways  are  not 
ministerial  merely,  but  judicial,  as  they  exercise  their  judgment  as 
to  the  propriety  of  the  way,  and  as  to  its  location  between  termini, 
and  especially  in  determining  whether  the  prerequisite  conditions  exist 
which  warrant  the  taking  of  private  property  tor  public  nse  and 
awarding  damages  to  the  owners  of  land  so  taken,     (p.  514.) 

JUDICIAL  OFFICEBS  —  Interest  —  Plsqnalification. — ^The 
maxim,  that  "A  person  ought  not  to  be  judge  in  his  own  cause,  be- 
cause he  cannot  act  both  as  judge  and  party,"  applies  in  all  cases 
where  judicial  functions  are  to  be  exercised,  whether  in  proceedings 
of  inferior  tribunals  or  in  courts  of  last  resort,     (pp.  514,  515.) 

JUDICIAL  OFFICEBS — ^Interest — ^Disqualification. — If  one  of 
a  board  of  town  selectmen  signs  the  report  of  the  location  of  a  town 
way,  and  also  a  petition  for  the  way,  and  assists  in  laying  it  out, 
he  is  disqualified  from  participating  in  the  judgment  of  the  board, 
and  his  participation  therein  renders  such  judgment  void,  even  if  a 
sufficient  number  without  him  concur  in  the  result,     (p.  516.) 

JUBISDICTION  of  Connty  Commlssionera— Determination  of 
an  Appeal. — The  question  of  the  jurisdiction  of  county  commissioners 
to  affirm  the  location  of  a  town  way,  made  by  its  selectmen,  and  any 
other  questions  affecting  the  legality  of  their  proceedings  therein, 
may  be  raised  and  determined  on  appeal,     (p.  516.) 

Payson  &  Virgin,  for  the  plaintiff. 

Libby,  Robinson,  Turner  &  Ives,  for  the  town  of  Cape 
Elizabeth. 

-*''»  PEABODY,  J.     This  is  an  appeal  from  the  decision 
of  the  county  commissioners  of  Cumberland  county  dismiss- 
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ing  the  appellant's  petition  dated  April  2,  1904,  wherein  he 
alleged  the  action  of  the  municipal  officers  of  the  town  of 
Cape  Elizabeth  in  said  county  upon  the  petition  of  certain 
inhabitants  of  the  town  for  the  laying  out  of  a  public  way 
from  a  point  in  Fowler  Road,  so  called,  to  Great  Pond,  so 
called,  and  the  subsequent  action  of  the  inhabitants  of  the 
town  in  accepting  the  report  of  the  municipal  officers  accept- 
ing the  way  as  laid  out  by  them,  and  represented  that  this 
action  of  the  municipal  officers  and  of  the  inhabitants  of  said 
town  was  unreasonable;  ^nd  considering  himself  aggrieved 
by  such  laying  out  of  the  town  way  by  said  municipal  officers, 
prayed  that  the  county  commissioners  would  **  determine  that 
the  action  of  said  municipal  officers  in  laying  out  said  town 
way  was  unreasonable,  and  that  common  convenience  and 
necessity  did  not  require  the  laying  out  of  said  way  by  said 
municipal  officers,  and  that  common  convenience  and  neces- 
sity did  not  require  the  acceptance  of  said  town  way  by  the 
inhabitants  of  said  town ;  that  the  action  of  said  town  in  ac- 
cepting said  way  was  unreasonable,  and  that  your  honors  will 
discontinue  said  way." 

The  case  is  before  the  law  court  on  exceptions  to  the  rul- 
ings of  the  single  justice  of  the  supreme  judicial  court  hear- 
ing the  appeal,  in  allowing  the  report  of  the  committee  which 
affirmed  in  whole  the  judgment  of  the  county  commissioners. 

The  history  of  the  case  is  as  follows :  The  selectmen  of  the 
town  of  Cape  Elizabeth,  upon  the  petition  of  A.  R.  Brown,  . 
P.  H.  Peabbles,  and  fifty  other  citizens,  laid  out  a  town  way 
leading  from  the  Fowler  Road  to  a  pond  in  the  town  called 
Great  Pond,  and  ^^^  filed  a  written  return  of  their  proceed- 
ings, signed  by  Charles  E.  Jordan  and  F.  H.  Peabbles,  select- 
men of  Cape  Elizabeth,  Maine,  with  the  town  clerk,  Novem- 
ber 27,  1903,  and  reported  the  same  to  the  town,  at  a  meet- 
ing of  its  inhabitants  held  on  the  seventh  day  of  December, 
1903 ;  and  at  this  meeting  the  town  accepted  the  report  and 
the  way  as  laid  out  by  the  municipal  officers.  Frederick  0. 
Conant,  one  of  the  owners  of  land  across  which  the  way  was 
located,  presented  the  petition  hereinbefore  referred  to  to  the 
county  commissioners,  who,  after  a  hearing  on  December  14, 
1904,  affirmed  the  location  made  by  the  town,  and  the  appel- 
lant thereupon  appealed  to  the  supreme  judicial  court,  at  the 
January  term  thereof,  1905.  The  appellate  court,  at  the 
April  term,  1905,  appointed  Ardon  W.  Combs,  Barrett  Pot- 
ter and  Scott  Wilson  a  committee  to  hear  the  parties  and  re- 
Am.  St.  Rep.,  Vol.  120—88 
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port  whether  the  judgment  of  the  county  commissioners  should 
be,  in  whole  or  in  part^  affirmed  or  reversed.  The  committee 
gave  a  hearing  and  made  their  report  to  the  court,  and  ob- 
jections thereto  being  filed  by  the  appellant,  a  hearing  was 
had  thereon  at  the  October  term,  1905.  The  objections  to 
the  report  were  stated  under  seventeen  specifications  aU  of 
which  were  disallowed,  and  the  report  of  the  committee  was 
allowed  by  the  presiding  justice.  To  these  rulings  the  ap- 
pellant excepted. 

The  bill  of  exceptions  raises  important  questions  affecting 
the  validity  of  the  laying  out  of  the  town  way,  but  we  find 
it  unnecessary,  and  therefore  deem  it  injudicious,  to  decide 
all  the  points  presented  by  the  exceptions,  and  consider  one 
of  the  exceptions  only  which  is,  we  believe,  decisive  against 
the  validity  of  the  way.  The  appellant  moved  that  the  re- 
port of  the  committee  be  not  accepted,  for  the  reason,  among 
others,  stated  in  his  third  specification  of  objections,  which  i» 
as  follows: 

"3.  It  appears  from  the  record  that  F.  H.  Peabbles,  one  of 
the  two  selectmen  who  signed  the  return  upon  the  petition 
for  the.way,  also  signed  the  petition  for  laying  out  the  way.'* 

The  laying  out  of  a  town  way  involves  the  taking  of  private 
property  for  public  use,  under  statute  authority,  and  all  stat- 
ute requirements  must  be  fully  and  strictly  complied  with: 
Leavitt  v.  Eastman,  77  Me.  117. 

^^  The  bill  of  exceptions  shows  that  one  of  the  selectmen 
who  siprned  the  report  of  the  location  of  the  town  way  was 
also  a  petitioner  for  the  way.  The  duties  of  municipal  officers 
in  laying  out  town  ways  are  not  ministerial  merely,  but  ju- 
dicial. They  are  to  exercise  their  judgment  as  to  the  pro- 
priety of  the  way,  and  as  to  its  location  between  the  termini, 
and  especially  in  determining  whether  the  prerequisite  con- 
ditions exist  which  warrant  the  taking  of  private  property 
for  public  use  and  awarding  damages  to  owners  of  land  so 
taken. 

It  is  a  maxim  of  the  law  that  "A  person  ought  not  to  be 
judge  in  his  own  cause,  because  he  cannot  act  both  as  judge 
and  party,"  and  it  applies  in  all  cases  where  judicial  func- 
tions are  to  be  exercised,  whether  in  proceedings  of  inferior 
tribunals  or  in  courts  of  last  resort :  Dimes  v.  Proprietors  of 
Grand  Junction  Canal,  3  H.  L.  Cas.  759,  793 ;  Queen  v.  Justice* 
of  Hertfordshire,  6  Q.  B.  753 ;  State  v.  Castleberry,  23  Ala. 
85 ;  Meyer  v.  City  of  San  Diego,  121  Cal.  102,  66  Am.  St.  Rep. 
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22,  53  Pac.  434,  11  L.  R.  A.  762 ;  Tootle  v.  Berkley,  60  Kan. 
446,  56  Pac.  755;  Pearce  v.  Atwood,  13  Mass.  324;  Cooley's 
Constitutional  Limitations,  592,  595.  This  rule  has  been  es- 
tablished since  the  earliest  periods  of  the  common  law :  Bon- 
ham 's  Case,  8  Coke,  118.  The  reason  for  it  expressed  by 
Bronson,  J.,  in  People  v.  Suffolk  Com.  Pleas,  18  Wend.  550, 
shows  its  universal  application:  *'Next  in  importance  to  the 
duty  of  rendering  a  righteous  judgment  is  that  of  doing  it 
in  such  a  manner  as  will  beget  no  suspicion  of  the  fairness 
and  integrity  of  the  judge ' ' :  Lyon  v.  Hamor,  73  Me.  56. 

Selectman  Peabbles  was  thus  disqualified,  and  this  rendered 
the  judgment  of  the  board  void,  and  would  have  had  this 
effect,  even  if  a  suflScient  number  without  him  concurred  in 
the  result :  State  v.  Delesdemier,  11  Me.  473 ;  Ex  parte  Hinck- 
ley, 8  Me.  146 ;  Friend  v.  County  Commissioners,  53  Me.  387 ; 
Andover  v.  County  Commissioners,  86  Me.  185,  29  Atl.  982; 
Case  V.  Hoffman,  100  Wis.  357. 

The  petitioner  could  undoubtedly  have  attacked  the  pro- 
ceedings collaterally  (Small  v.  Pennell,  31  Me.  267) ;  he 
elected,  however,  to  have  the  question  of  the  validity  of  the 
laying  out  of  this  town  way  definitely  determined.  The  clos- 
ing prayer  of  his  petition  to  be  technically  exact  should  have 
been  to  reverse  the  action  of  the  municipal  ofiicers  and  not 
to  discontinue  the  way,  but  the  purport  of  the  allegations 
^^^  and  prayers  of  the  petition  clearly  shows  that  the  appel- 
lant intended  to  seek  redress  of  his  grievances  under  th^  pro- 
visions of  Revised  Statutes,  chapter  23,  section  21,  and  they 
are  sufficient. 

The  commissioners  did  not  dismiss  the  petition  for  want  of 
jurisdiction,  but  assuming  jurisdiction,  though  erroneously, 
they  sought  to  affirm  the  location  of  the  way;  and  the  com- 
mittee acted  upon  the  same  theory  as  is  indicated  by  their  re- 
port, **that  the  judgment  of  the  county  commissioners  from 
which  appeal  was  taken  by  said  appellant  in  this  cause  be 
wholly  affirmed  and  in  no  part  reversed.*' 

The  question  of  jurisdiction  of  the  county  commissioners, 
and  any  other  questions  affecting  the  legality  of  their  pro- 
ceedings, may  be  raised  when  the  report  of  the  committee  of 
appeal  is  offered  for  acceptance :  Phillips  v.  County  Commis- 
sioners, 83  Me.  541,  22  Atl.  385;  Hodgdon  v.  County  Com- 
missioners, 68  Me.  226;  Qcodwin  v.  County  Commissioners, 
60  Me.  328;  Winslow  v.  County  Commissioners,  31  Me.  444. 
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The  objection  of  the  petitioner  should  have  been  snstfdned 
and  the  report  of  the  committee  should  have  been  rejected: 
Belfast  V.  County  Commissioners,  52  Me.  529 ;  Wells  v.  County 
Commissioners,  79  Me.  522,  11  Atl.  417;  Donnell  v.  County 
Commissioners,  87  Me.  223,  32  Atl.  884. 

Exceptions  sustained. 

Appeal  sustained. 

Judgment  of  county  commissioners  reversed. 


A  Judge  is  Disqualified  when  he  has  in  the  litigation  some  certain 
definable,  pecuniary,  or  proprietary  interest  or  relation  whieh  will  be 
directly  affected  by  the  judgment  that  may  be  rendered:  Meyer  v. 
San  Diego,  121  Cal.  102,  66  Am.  St  Bep.  22;  First  Nat.  Bank  v.  Mc- 
Guire,  12  S.  Dak.  226,  76  Am.  St  Bep.  598;  State  ▼.  Gall,  41  Fla.  442, 
79  Am.  St  Bep.  189. 
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SUPEEME  COURT 

OF 

MASSACHUSETTS. 


NOYES  V.  NOTES. 

[194  Mass.  20,  79  N.  £.  814.] 

DIVOBOE— ConnlTaiice  In  Adullery,  What  Amoiiiits  to. — If  a 
Imaband  arranges  that  his  wife  and  another  man  may  be  permitted  to 
oecnpy  the  house  of  a  third  person  for  an  evening,  without  inter- 
ferencf*  or  interruption,  and  that  they  shall  be  secretly  watched,  his 
objeet  l>eing  to  afford  her  an  opportunity  to  commit  adultery  and 
obtain  divorce  from  her  if  she  does,  and  she,  knowing  nothing  of  the 
arrangement,  goes  to  such  house  and  commits  the  act  intended,  the 
husband  is  guilty  of  connivance,  and  cannot  obtain  a  divorce  on  ac- 
count  thereof,     (pp.  519,  520.) 

Libel  for  divorce  alleged  to  have  been  committed  by  the  de- 
fendant with  a  man  named  Dodge  at  the  house  of  one  Dow. 
The  libel  was  dismissed.  Libelant  excepted,  and  in  his  bill  of 
exceptions  stated : 

**The  libelant  introduced  testimony  tending  to  show  that  on 
said  evening  of  November  5th,  the  libelee  and  the  co-respond- 
ent went  to  Dow's  house  shortly  after  dark,  unlocked  the  door, 
entered  the  house  downstairs  and  remained  there  until  9 
o'clock  that  evening;  that  shortly  before  they  entered  the 
house  three  men  in  the  employ  of  the  libelant  also  went  to 
this  house,  found  the  door  locked  and  no  one  there,  unlocked 
the  door,  went  inside  and  upstairs,  and  remained  there  until 
shortly  after  9  o'clock,  when  they  came  downstairs  and  found 
the  libelee  and  the  co-respondent  in  a  situation  which,  if  their 
testimony  is  to  be  believed,  would  warrant  a  finding  that 
adultery  had  been  committed. 

**  There  was  evidence  that  no  person  other  than  the  libelee, 
the  co-respondent  and  these  men  was  in  the  house  during  the 
evening." 

(617) 
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E.  B.  FnUer,  for  the  appellant. 

H.  P.  Hurlburt,  Jr.,  for  the  libelee. 

**  HAMMOND,  J.  The  trial  judge  found  that  the  libelant 
arranged,  as  stated  in  his  testimony  which  Is  recited  in  the  bill 
of  exceptions,  with  one  Dow  that  an  opportunity  should  be 
afforded  the  libelee  by  permitting  her  and  the  co-respondent 
to  pass  the  evening  of  November  5th  alone  in  Dow's  house, 
without  interference  and  interruption  by  other  persons,  al- 
though such  permission  had  theretofore,  on  the  morning  of 
the  preceding  day,  been  refused  the  libelee  by  Mrs.  Dow,  and 
having  so  found,  ''ruled  as  matter  of  law  that  the  facts  so 
found  were  connivance  on  the  part  of  the  libelant."  He 
thereupon  ordered  that  the  libel  be  dismissed,  '*and  to  the 
rulings  aforesaid  and  said  order  the  libelant  duly  excepted/' 
In  an  amendment  to  the  bill  it  is  stated  that  the  finding  was 
made  only  upon  the  evidence  recited  in  the  bill. 

It  is  contended  by  the  libelant  that  the  only  question  arising 
on  the  record  is  whether  the  testimony  of  the  libelant,  which  is 
the  only  testimony  reported,  shows,  as  matter  of  law,  con- 
nivance ;  but  we  do  not  so  interpret  the  record.  The  only  rul- 
ing made  **  was  that  certain  facts  found  by  the  trial  court 
constituted  in  law  connivance,  and  the  question  whether  the 
evidence  warranted- the  finding  does  not  seem  to  have  been 
raised.  The  evidence  upon  which  the  finding  was  made  was 
circumstantial  to  a  certain  extent;  and  according  to  the  rela- 
tive degree  of  credit  to  be  given  to  the  libelant's  denials  of 
inferences  which  might  be  drawn  against  him  from  the  facts 
stated  by  him,  the  finding  might  be  either  way.  The  judge 
evidently  placed  more  reliance  upon  the  legitimate  inferences 
from  the  facts  stated  by  the  witness  than  he  did  upon  the 
denial  of  the  inferences.  The  witness  was  before  him,  and  as 
he  went  on  the  judge  had  an  opportunity  by  observing  him 
to  test  his  sincerity  in  his  denials. 

Even  if  the  question  whether  the  finding  is  sustained  by 
the  evidence  is  before  us,  we  are  of  opinion  that  it  is  so  sus- 
tained. The  evidence  warranted  the  finding  that  the  libelant 
desired  that  on  the  night  in  question  his  wife  should  conmiit 
adultery,  or,  at  least,  that  she  should  be  placed  in  such  a  com- 
promising position  as  to  lead  to  the  inference  of  the  committal 
of  that  act ;  that  he  desired  to  do  this  so  that  he  might  get  a 
divorce  and  be  freed  from  her  and  his  real  estate  be  free  from 
any  claim  on  her  partj  that  Mrs.  Dow,  who  was  to  be  away. 
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iiad  refused  tlie  libelee  the  use  of  the  house  t6r  that  evening; 
that  the  libelant  knew  it  and  feared  that  Dow  might  be  at 
home;  and  that  the  libelant's  purpose  in  seeing  Dow  was  to 
induce  him  to  stay  away,  not  only  that  a  crime,  if  committed, 
might  be  detected,  but  that  it  might  be  committed ;  and  that 
in  that  way,  by  active  exertion,  he  aided  in  procuring  the 
house  for  an  adulterous  use  by  his  wife,  when-  otherwise  she 
would  not  have  had  it.  In  other  words,  the  evidence  war- 
ranted the  finding  made  by  the  judge  that  the  libelant  ar- 
ranged with  Dow  that  the  house  should  be  used  by  his  wife 
without  interference  or  interruption  on  the  part  of  other 
persons,  although  such  permission  had  been  refused  by  Mrs. 
Dow.  Under  the  circumstances  of  the  case  this  must  be  held 
to  be  a  finding  that  the  libelant  did  this  to  facilitate  the  com- 
mittal of  adultery  by  his  wife. 

Was  such  an  act,  as  matter  of  law,  connivance  on  the  part 
^f  the  libelant!  The  law  upon  this  subject  was  quite  fully 
considered  by  this  court  in  Wilson  v.  Wilson,  154  Mass.  194, 
26  Am.  St.  Rep.  237,  28  N.  E.  167,  12  L.  R.  A:  524. 
^^  Morton,  J.,  speaking  for  the  court,  uses  the  following  lan- 
guage: "Merely  suffering  in  a  single  case  a  wife  whom  he 
already  suspects  of  having  been  guilty  of  adultery  to  avail 
herself  to  the  full  extent  of  an  opportunity  to  indulge  her 
adulterous  disposition,  which  she  has  arranged  without  his 
knowledge,  does  not  constitute  connivance  on  the  part  of  the 
husband,  even  though  he  hopes  he  may  obtain  proof  which  will 
■entitle  him  to  a  divorce,  and  purposely  refrains  from  warning 
lier  for  that  reason.  He  may  properly  watch  his  wife  whom 
he  suspects  of  adultery,  in  order  to  obtain  proof  of  that  fact. 
He  may  do  it  with  the  hope  and  purpose  of  getting  a  divorce 
if  he  obtains  sufiBcient  evidence.  He  must  not,  however,  make 
opportunities  for  her,  though  he  may^eave  her  free  to  follow 
opportunities  which  she  has  herself  made.  He  is  not  obliged 
ta  throw  obstacles  in  her  way,  but  he  must  not  smooth  her 
path  to  the  adulterous  bed:  2  Bishop  on  Marriage  and  Di- 
vorce, 5th  ed.,  sec.  9;  Tinmiings  v.  Timmings,  3  Hagg.  Ecc. 
76 ;  Stone  v.  Stone,  1  Rob.  Ecc.  99,  101 ;  PhiUips  v.  Phillips, 
10  Jur.  829," 

Appljdng  the  law  to  the  findings  of  the  court  as  interpreted 
by  the  issues  on  trial,  it  is  clear  that  the  ruling  that,  as  matter 
of  law,  the  facts  show  connivance  was  correct.  By  his  ar- 
rangement with  Dow  the  libelant  assisted  his  wife  on  ''her 
j)ath  to  the  adulterous  bed«"    It  is  immaterial  that  she  was 
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unaware  of  this'  assistance.  As  additional  cases  bearing  upon 
the  law  of  connivance,  see  Morrison  v.  Morrison,  136  Mass. 
310 ;  Bobbins  v.  Bobbins,  140  Mass.  528,  54  Am.  Rep.  488,  & 
N.  E.  837. 

Exceptions  overmled. 


WHAT  OONSTITUTES  OONNIVANOE   SUFFIOIENT  TO  BAB  A 

SUIT  FOB  DIVOBOE. 

L  Introdaetlon,  620. 

n.  What  Acts  Constitiile  ConnlTanca  When  Adultery  is  Oround  Al- 
leged. 

a.  By  the  Husband,  621. 

b.  By  the  Wife,  626. 

e.  Abandonment  as  Constituting  Connivance,  626. 
d.  Effect  of  PreYions  Connivance,  526. 

UL  Connivance  When  Desertion  is  Oround  of  Divorce,  526b 

IV.  Connivance  When  Crusty  Is  Oround  of  Divorce,  526. 

L    Introduction. 

As  the  ofBeen  before  whom  a  marriage  rajist  be  solemnized,  and 
the  formalities  required  to  render  it  valid,  are  prescribed  by  th» 
state,  the  state  thereby  becomes  a  party  to  all  marriages.  And  be- 
ing  a  party  to  a  contract  which  it  favors  as  promoting  the  best  in* 
terest  of  society,  so  it  regulates  divorce  procedure  entirely  in  its  own 
interest.  Hence  divorces  are  not  granted  to  gratify  the  wishes  of 
either  party  to  the  action,  nor  as  a  reward  to  the  innocent  party 
or  a  p^mishment  to  the  ofiRnding  party,  but  only  when  the  prosperity 
of  the  state  will  be  promoted.  Actions  for  divorce  are  in  the  nature 
of  equity  proceedings  and  the  party  seeking  relief  must  himself  be 
free  from  fault.  In  accordance  with  this  well-estabUshed  principle 
of  equity,  connivance  on  the  part  of  one  seeking  a  divorce  can  al- 
ways  be  successfully  pleaded  as  a  bar  to  the  action.  This  principle 
is  too  well  established  to  be  disputed,  and  it  is  only  necessary  for 
us  in  this  note  to  determine  what,  as  matter  of  law,  constitutes  con- 
nivance, and  give  illustrations  of  how  the  general  doctrine  has  been 
applied.  Connivance  is  generally  limited  in  its  application  to  suits 
on  the  ground  of  adultery,  but  is  equally  available  as  a  bar  to  ac- 
tions for  divorce  brought  on  other  grounds.  Whenever  positive  con- 
nivance is  shown,  there  Is  no  diversity  of  opinion  that  it  is  a  perfect 
defense,  but  some  uncertainty  is  found  among  the  decisions  where 
the  connivance  pleaded  could  only  be  inferred  from  conduct  of  the 
complainant,  which,  though  sufficient  to  provoke  the  act  complained 
of,  was  not  planned  with  the  view  of  taking  advantage  of  its  com- 
mission, the  difficulty  in  such  cases  being  to  determine  whether  the 
conduct  amounts  to  connivance  as  matter  of  law,  or  is  simply  an 
effort  on  the  part  of  one  spouse  to  test  the  faithfulness  of  the  other. 
We  will  endeavor  to  show  by  this  note  the  various  adjudications  on. 
this  subject. 


Jan.  1907.]  Notes  v.  Notes.  521 

H.    What  Acts  Coiutitate  Conniyance  When  Adultery  is  Oronnd  Al* 

leged. 

a.  By  tbe  Husband. — ^The  authorities  are  practically  unanimous  in 
holding  that  if  a  husband  procures  his  wife  to  be  lured  into  the  com- 
mission of  adultery,  he  is  deemed  as  consenting  to  it  and  cannot  ob- 
tain a  divorce  therefor:  Dennis  y.  Dennis,  68  Conn.  186,  57  Am.  St. 
Bep.  95,  and  note,  p.  101,  36  Atl.  34,  34  L.  B.  A.  449;  Burgeois  y» 
Chauvin,  39  La.  Ann.  216,  1  South.  679;  Morrison  v.  Morrison,  136 
Mass.  310;  Wilson  y.  Wilson,  154  Mass.  194,  26  Am.  St.  Bep.  237,  28 
N.  E.  167,  12  L.  B,  A.  524;  Noyes  y.  Noyes,  194  Mass.  20,  ante,  p.  517^ 
79  N.  E.  814;  Viertel  v.  Viertel,  86  Mo.  App.  494;  Hedden  v.  Hedden, 
21  N.  J.  Eq.  61;  Woodward  v.  Woodward,  41  N.  J.  Eq.  224,  4  Atl.  424. 

It  is  by  no  means  necessary  that  a  husband  should  have  lured  his 
wife  into  the  commission  of  adultery  in  order  to  charge  him  with 
connivance,  for  under  the  old  English  doctrine  from  which  the  mod- 
em doctrine  of  many  of  the  states  has  not  departed,  the  passive 
permitting  of  his  wife's  adultery  by  a  husband  constitutes  connivance 
on  his  part,  as  much  as  if  he  had  actively  procured  its  commission. 
Thus  in  the  leading  English  case  of  Gipps  y.  Qipps,  IX  H.  L.  Gas.  1^ 
4  N.  B.  303,  33  L.  J.  Mat.  161,  10  Jur.,  N.  S.,  641,  10  L.  T.  735,  12 
Week.  Bep.  937,  Lord  Westerbury  said:  "The  word  'conniving*  is 
not  to  be  limited  to  the  literal  meaning  of  willfully  refusing  to  see, 
or  affecting  not  to  see  or  become  acquainted  with,  that  which  you 
know  or  believe  is  happening,  or  about  to  happen.  It  must  include 
the  case  of  a  husband  acquiescing  in,  by  willfully  abstaining  from 
taking  any  steps  to  prevent,  that  adulterous  intercourse  which,  from 
what  passes  before  his  eyes,  he  cannot  but  believe  or  reasonably 
suspect  is  likely  to  occur."  * 

In  Dennis  v.  Dennis,  68  Conn.  186,  57  Am.  St.  Bep.  95,  36  Atl. 
34,  34  L.  B.  A.  449,  the  following  definition  is  given:  ''Connivance  is 
the  corrupt  consenting  of  a  married  party  to  that  conduct  of  the 
other  of  which  afterward  complaint  is  made.  It  bars  the  right  of 
divorce  because  no  injury  is  received;  for  what  a  person  has  con- 
sented to,  he-  cannot  set  up  as  an  injury.  Connivance  is  a  thing  of 
the  intent  resting  in  the  mind.  It  is  the  consenting.  But  the  con- 
nivance may  be  the  passive  permitting  of  the  adultery  or  other  mis- 
conduct as  well  as  the  active  procuring  of  its  commission.  If  the 
mind  consents,  that  is  connivance."  Thus  in  Morrison  v.  Morrison, 
136  Mass.  310,  it  is  held  that,  "Where  a  husband,  from  the  time  he 
first  became  suspicious  of  his  wife's  infidelity,  was  willing  in  his  own 
mind  that  she  should  commit  adultery,  provided  that  he  could  thereby 
obtain  a  divorce,  and  that  he  expected  that  she  would  commit 
adultery,  and  that  he  should  obtain  proof  of  it,  and  thus  be  en- 
abled to  secure  a  divorce,  together  with  evidence  that  after  his 
suspicions  of  her  infidelity  were  aroused,  he  frequently  retired,  leav- 
ing her  alone  with  her  suspected  paramour,  having  previously  ar- 
ranged to  have  them  watched  by  a  detective,  allowed  her  to  go 
alone  with  such  suspected  person  into  the  streets  of  the  city  where 
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they  livedy  and  also  on  pleasure  excursiona,  and  permitted  blm  to 
nse  undue  familiarity  with  her  in  his  presence,  without  disapproTal 
by  him,  is  connivance  such  as  to  bar  an  action  bj  him  on  ground 
of  wife's  adultery." 

In  Cane  v.  Cane,  39  N.  J.  Eq.  148,  it  is  said:  ''If  a  husband  sees 
his  wife  in  danger,  if  he  sees  her  in  a  position  where  she  is  likely 
to  become  subject  to  the  power  of  the  blandishments  of  a  man  whose 
character  he  knows  to  be  bad  and  intentionB  evil,  and  he  does 
nothing  to  warn  her  or  to  withhold  her  from  his  hands,  but  allows 
her  to  be  led  to  her  ruin  and  his  dishonor,  his  conduct  in  law 
amounts  to  consent." 

To  the  same  effect  is  Hedden  y.  Hedden,  21  N.  J.  Eq.  61,  and  in  a 
late  case  from  this  state,  Delaney  v.  Delaney,  65  Atl.  217,  it  is  an- 
nounced: "It  is  not  necessary  to  find  words  or  statementa  of  the 
petitioner  indicating  connivance  or  consent.  If  his  conduct  indicates 
An  intent,  or  even  a  willingness,  that  the  act  of  adultery  may  take 
place,  or  even  culpable  negligence  in  not  preventing  it,  the  maxim 
'Volenti  not  fit  injuria'  applies  and  the  decree  will  be  denied." 

All  of  these,  decisions  are  based  on  the  salutary  principle  that  there 
exists  a  mutual  duty  on  the  part  of  both  husband  and  wife  to  pro- 
tect each  other  from  the  weaknesses  which  more  or  less  exist  in  both 
sexes,  for  in  Moss  v.  Moss,  24  N.  C.  55,  it  is  held  that  a  husband 
cannot  obtain  a  divorce  from  his  wife  on  the  ground  of  adultery 
committed  by  her  after  a  separation  if  the  husband's  acts  caused 
the  separation.  In  speaking  of  the  essential  duties  of  married  life 
the  court  said:  ''Among  the  most  essential  of  those  duties  is  conjugal 
society;  both  in  being  stipulated  for  in  contracting  the  relation  of 
man  and  wife,  and  as  a  wholcsOme  restraint  upon  and  as  an  effectiye 
protection  against  those  passions  and  weaknesses  to  which  both  sexes 
Ate  in  some  degree  subject." 

But  in  determining  what  acts  on  the  part  of  a  husband  eonstitnte 
"passive  connivance"  in  contemplation  of  law,  some  very  close  dis- 
tinctions have  been  drawn  which  should  always  be  examined  in  cas» 
where  this  question  is  involved.  The  rule  apparently  to  be  deduced 
from  these  decisions  is,  that  if  a  husband,  who  believes  his  wife  to 
be  chaste,  desires  her  to  commit  adultery,'  or  throws  no  obstacles  in 
the  way  of  her  committing  the  act  when  he  sees  she  is  in  danger, 
or  raises  no  objection  thereto,  he  is  guilty  of  connivance.  But  that  a 
husband  who  has  reasonable  grounds  of  suspicion  that  his  wife  is 
unchaste,  and  permits  her  to  commit  adultery  which  he  did  not  plan 
or  invite,  in  order  to  obtain  proof  of  her  infidelity,  he  is  not  guilty 
of  connivance,  even  though  he  hoped  she  would  commit  adultery  in 
order  that  he  might  obtain  a  divorce. 

In  Wilson  v.  Wilson,  154  Mass.  194,  26  Am.  St.  Eep.  237,  28  N.  B. 
167,  12  L.  B.  A.  524,  the  question  of  what  constitutes  passive  con- 
nivance was  carefully  considered.  A  husband,  being  suspicions  of 
his  wife's  infidelity,  had  watched  her  without  obtaining  proof. 
Suspecting  that  she  would  go  to  Boston  on  a  certain  day  he  fol- 
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lowed  and  detected  her  going  to  a  hotel  with  a  strange  man.  Going 
to  the  hotel  he  waited  there  for  an  hour,  listened  ten  or  fifteen  min- 
ntea  at  the  door  of  the  room  in  the  hotel  to  which  his  wife  and  the 
man  had  gone,  and  bursting  down  the  door  found  them  in  bed  to- 
gether. He  hoped  she  would  commit  adultery  so  that  he  could  get  a 
divorce,  and  he  gave  her  plenty  of  time  so  she  might  do  it,  and  did 
not  warn  her.  Under  this  state  of  facts  the  court  said:  "We  think, 
as  a  matter  of  law,  it  cannot  be  said,  on  this  state  of  facts,  that 
the  libelant  was  guilty  of  connivance.  It  is  true  that  he  could  have 
prevented  his  wife  from  committing  adultery,  and  did  not;  on  the 
contrary,  he  wished  she  would,  that  he  might  have  evidence  on  which 
he  could  get  a  divorce.  But  he  did  not  make,  or  aid  in  any  way  in 
making,  the  opportunity.  He  did  no  overt  act,  unless  keeping  still 
waa  one,  which  it  clearly  was  not.  It  was  not  a  case  where  he  sup- 
posed his  wife  was  to  commit  adultery  for  the  first  time,  and  where 
it  would  have  been  his  duty  to  give  her  the  assistance  which  husband 
and  wife  are  mutually  expected  to  give  to  each  other.  It  certainly 
cannot  be  held  that  a  husband  who  suspects  his  wife  of  infidelity 
can  take  no  means  to  ascertain  the  truth  of  his  suspicions  without 
being  deemed  guilty  of  connivance.  'There  is  a  manifest  distine- 
tion,'  said  the  court  in  Bobbins  v.  Bobbins,  140  Mass.  528,  64  Am. 
Bep.  488,  5  N.  E.  837,  'between  the  desire  and  intent  of  a  husband 
that  his  wife,  whom  he  believes  to  be  chaste,  should  commit  adultery, 
and  his  desire  and  intent  to  obtain  evidence  against  his  wife,  whom 
he  believes  already  to  have  committed  adultery,  and  to  persist  in 
her  adulterous  practices  whenever  she  has  opportunity.' 

' '  Merely  suffering  in  a  single  case  a  wife,  whom  he  already  suspects 
of  having  been  guilty  of  adultery,  to  avail  herself  to  the  full  extent 
of  an  opportunity  to  indulge  her  adulterous  disposition,  which  she 
has  arranged  without  his  knowledge,  does  not  constitute  connivance 
on  the  part  of  the  husband,  even  though  he  hopes  he  may  obtain 
proof  which  will  entitle  him  to  a  divorce,  and  purposely  refrains 
from  warning  her  for  that  reason.  He  may  properly  watch  his  wife, 
whom  he  suspects  of  adultery,  in  order  to  obtain  proof  of  that  fact. 
He  may  do  it  with  the  hope  and  purpose  of  getting  a  divorce  if  he 
obtains  sufficient  evidence.  He  must  not,  however,  make  oppor- 
tunities for  her,  though  he  may  leave  her  free  to  follow  opportunities 
which  she  has  herself  made.  He  is  not  obliged  to  throw  obstacles 
in  her  way,  but  he  must  not  smooth  her  path  to  the  adulterous  bed." 
The  distinctions  drawn  in  this  case  were  referred  to  in  the  very 
recent  case  of  Noyes  v.  Noyes,  194  Mass.  20,  ante,  p.  517,  79  N.  £. 
S14y  and  it  is  here  held  that  where  a  husband,  in  an  action  for 
divorce  against  his  wife  on  the  ground  of  adultery,  had  arranged 
with  a  third  person  that  an  opportunity  should  be  furnished  his  wife 
to  commit  adultery,  by  permitting  her  and  the  co-respondent  to  pass 
an  evening  alone  in  the  third  person's  house  was  guilty  of  con- 
nivanee. 
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There  doei  not  seem  to  be  perfect  harmony  among  the  English 
cases  on  how  far  a  husband  may  go  in  passively  permitting  his  wife 
to  commit  adultery  without  being  guilty  of  connivance.-  In  Tim- 
mings  y.  Timmings,  3  Hagg.  Ecc.  81,  which  has  often  been  referred 
to  as  a  leading  ease  on  this  question,  it  is  said:  "A  husband  is  not 
barred  by  a  mere  permission  of  opportunity  for. adultery;  nor  is  it 
every  degree  of  inattention  on  his  part  which  will  deprive  him  of 
relief;  but  it  is  one  thing  to  permit  and  another  to  invite;  he  ia 
perfectly  at  liberty  to  let  the  licentiousness  of  the  wife  take  its 
full  scope;  but  that  he  is  to  contrive  the  meeting,  that  he  is  to  in- 
vite the  adulterer,  then  to  decamp  and  give  him  the  opportunity,  I 
do  think  amounts  to  legal  prostitution."  But  in  commenting  on 
the  above  language  the  lord  chancellor  in  Gipps  ▼.  Gipps,  11  H.  L. 
Cas.  1,  4  N.  E.  303,  33  L.  J.  Mat.  161,  10  Jur.,  N.  S.,  641,  10  L.  T. 
735,  12  Week.  Bep.  937,  said:  ''So  far  as  my  judgment  eztenda,  that 
is  not  the  law,  and  that  it  would  be  a  disgrace  to  the  law  if  it  were 
so.  If  a  husband  knowing  the  tendency  and  the  evil  habit  of  the 
wife,  misled  by  this  expression,  let  'the  licentiousness  of  the  wife 
take  its  full  scope,'  without  reproof  or  interference,  I  hold  that  he 
would  never  obtain  any  remedy  in  a  court  of  justice." 

The  doctrine  of  implied  connivance  seems  to  have  been  carried 
further  in  England  than  in  this  country,  for  in  Gower  v.  Gower,  L. 
R.  2  Pro.  ft  Div.  428,  41  L.  J.  Mat  49,  27  L.  T.  43,  20  Week.  Eep.  899, 
it  is  said:  "If  a  husband  employs  a  man  to  get  evidence  of  adultery 
upon  which  to  obtain  a  divorce,  and  the  man  so  employed  sets  about 
to  procure  the  defilement  of  the  wife,  and  by  the  intervention  of 
that  man  the  wife  is  purposely  induced  to  commit  adultery,  the  peti- 
tioner has  no  right  to  a  remedy  in  this  court  for  such  adultery;  and 
I  further  think  that  the  husband  would  have  no  right  to  a  remedy 
even  if  it  were  proved  that  he  had  not  given  any  distinct  orders 
for  that  purpose":  See  Allen  v.  Allen,  30  L.  J.  Mat.  2;  Glennie  v. 
Glennie,  32  L.  J.  Mat.  17,  8  Jur.,  N.  S.,  1108,  11  Week.  Bep.  28; 
Boulbing  v.  Boulbing,  3  Swab,  ft  T.  329,  33  L.  J.  Mat.  33,  10  Jur.,  N. 
S.  182,  9  L.  T.  779,  12  Week,  Rep.  389;  Pechin  v.  Pechin,  34  L.  J. 
Mat.  22;  Sugg  v.  Sugg,  31  L.  J.  Mat.  41.  In  a  recent  case  in  the 
appellate  division  of  the  supreme  court  of  New  York  (decided  Feb- 
ruary 8,  1907)  the  same  point  involved  in  the  Gower  case  (L.  R.  2 
Pro.  ft  Div.  428,  41  L.  J.  Mat.  49,  27  L.  T.  43,  20  Week.  Rep.  899), 
just  cited,  seems  to  have  arisen,  but  in  this  case  it  was  shown  that 
the  agent  employed  by  the  plaintiff  to  get  evidence  was  not  re- 
sponsible for  the  commission  of  adultery  by  the  defendant,  though 
he  visited  the  house  of  prostitution  with  the  defendant  when  the  act 
was  committed.  And  .it  will  be  seen  from  the  language  of  the  court 
that  it  did  not  go  as  far  as  the  English  doctrine.  In  this  case  the 
court  ruled  that  where  the  defendant,  of  his  own  volition,  deliber- 
ately and  intentionally  committed  adultery,  the  fact  that  he  went 
to  the  house  of  prostitution  with  a  detective  employed  by  the  plain- 
tiff to  obtain  proof  of  his  infidelity  would  not  constitute  connivance^ 
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wber«  there  was  no  proof  that  plaintiff  employed  the  deteetive  to 
aid  or  connive  at  the  commission  of  the  offense,  or  that  she  ever  had 
any  knowledge  that  he  did  so,  or  that  either  she  or  her  attorney 
was  responsible  for  his  acts:  Tuck  v.  Tnck,  117  App.  Div.  421,  102 
N.  Y.  Snpp.  688.  It  must  be  observed  that  in  this  case,  however, 
connivance  was  charged  against  the  wife  and  the  rules  above  given 
do  not  seem  to  have  been  so  strict  in  their  application  in  regard  to 
acts  of  a  wife  as  to  those  of  a  husband,  as  we  shall  now  see. 

h.  By  the  Wife. — The  dependent  condition  of  a  wife  and  her  lack 
of  opportunity  to  observe  her  husband's  conduct,  is  probably  re* 
sponsible  for  the  fact  that  in  determining  what  acts  on  her  part 
constitute  connivance,  she  seems  to  have  been  favored  by  the  courts 
more  than  her  husband.  We  have  already  seen  that  if  a  husband 
consents  to  his  wife's  adultery  he  is  guilty  of  connivance,  and  fur- 
ther that  it  has  been  held  in  many  cases  that  mere  knowledge  on 
his  part  of  his  wife's  adulterous  tendencies  which  he  took  no  steps 
to  prevent  or  warn  her  against  would  constitute  connivance  so  as 
to  prevent  him  from  obtaining  a  divorce  on  the  ground  of  her  adul- 
tery. But  in  Cochran  v.  Cochran,  35  Iowa,  477,  a  wife  sought  divorce 
on  the  ground  of  her  husband's  adultery,  of  which  she  knew  and  gave 
opportunity  for  its  commission.  Yet  the  court  said:  ''That  plaintiff 
did  know  of  defendant's  criminal  acts  is  well  established,  and  that 
she,  with  unexampled  patience  and  forbearance,  lived  with  him  while 
she  knew  he  was  committing  them  also  appears,  and  that  she  by  her 
own  acts  gave  opportunity  for  intercourse  between  her  husband  and 
his  paramour  is  shown  by  the  evidence.  But  these  things  rather 
establish  her  want  of  true  womanly  spirit  and  proper  delicacy  and 
prudence,  than  her  assent  to  defendant's  crimes,  and  a  conspiracy 
to  drive  him  to  their  commission."  The  grounds  alleged  in  this  case 
were  both  adultery  and  desertion,  and  both  were  established,  but  the 
language  above  quoted  clearly  shows  that  the  rule  as  to  consent  in 
establishing  connivance  is  greatly  relaxed  in  favor  of  the  wife. 
But  in  an  action  by  a  wife  against  her  husband  on  the  ground  of 
adultery  to  which  she  had  assented  proof  by  the  husband  that  his 
wife  had  previously  and  subsequently  committed  adultery,  to  which 
he  had  not  consented,  was  held  such  connivance  by  her  of  his  adultery 
as  to  prevent  her  from  using  it  as  a  defense  to  his  cross-complaint 
and  that  he  was  entitled  to  a  divorce:  Bleck  v.  Block,  27  Hun,  296. 

c.  Abandonment  as  Constituting  Conniyance. — Where  either  hus- 
band or  wife  have  abandoned  the  other,  the  one  at  fault  or  at  whose 
instigation  such  abandonment  was  caused  cannot  obtain  a  divorce  in 
North  Carolina  on  the  ground  of  the  other 's  adultery  committed  after- 
ward. This  doctrine  was  applied  to  the  husband  in  Moss  v.  Moss, 
24  N.  C.  (2  Ired.)  55,  when  a  divorce  was  denied  a  husband  on  the 
ground  of  adultery  by  his  wife  committed  after  a  separation  caused 
by  his  fault.  And  in  Foy  v.  Foy,  35  N.  C.  (13  Ired.)  90,  it  is  held 
that  if  a  wife  leave  her  husband  and  refuse  to  live  with  him  "with- 
out sufficient  cause,"  and  he  afterward  lives  in  adultery,  a  decree  of 
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diyoree  on  the  ground  of  sneh  adultery  will  bo  denied  her,  beeauo 
the  consequence  may  be  ascribed  to  her  former  violation  of  duty. 

d.  Effect  of  Preylons  Ck>]miYanee. — Where  a  husband  has  connived 
at  hif  wife's  adultery  with  one  man,  he  will  be  deemed,  in  the  ab- 
sence  of  evidence  to  the  contrary,  as  assenting  to  it  with  others,  and 
consequently  will  not  be  entitled  to  a  divorce  for  a  subsequent  act 
of  adultery  by  his  wife  with  a  different  person:  Hedden  v.  Hedden, 
21  N.  J.  Eq.  61;  Woodward  v.  Woodward,  41  N.  J.  Eq.  224,  4  Atl.  424; 
Timmiugs  v.  Timmings,  8  Hagg.  Ecc.  76;  Levering  v.  Levering,  3 
Hagg.  Ecc.  85;  Stone  v.  Btone,  1  Rob.  99.  In  the  English  casea 
above  cited,  it  is  held  that  previous  connivance  will  not  operate  as  a 
bar,  unless  the  adultery  had  actually  been  committed.  But  in  Hed- 
den V.  Hedden,  21  N.  J.  Eq.  61,  which  ia  a  most  interesting  case, 
and  fully  reviews  the  English  doctrine,  it  is  contended  that  the 
doctrine  stated  in  the  English  eases  applies  only  when  the  connivance 
was  merely  passive,  and  that  whenever  positive  connivance  by  the 
husband  is  shown,  he  will  be  deemed  to  have  consented  to  all  future 
acts  of  adultery  by  his  wife  with  other  men,  even  though  the  adultery 
to  which  he  had  consented  was  not  committed.  To  the  same  effect 
Ls  the  later  case  of  Woodward  v.  Woodward,  41  N.  J.  Eq.  224,  4  AtL 
424. 

HL    OonnlTance  When  Desertion  la  Ground  of  Divorce. 

When  desertion  is  the  ground  alleged  in  an  action  for  divorce,  con- 
nivance can  be  successfully  pleaded  as  a  bar,  if  the  plaintiff  caused 
the  defendant's  desertion  with  the  object  of  making  it  the  ground 
of  divorce.  Thus  in  Gillenwaters  v.  Gillenwaters,  28  Mo.  60,  a  hus- 
band sued  his  wife  for  divorce  on  the  ground  of  desertion.  The  wife 
had  left  him  because  he  had  sold  all  of  his  property  and  failed  to 
provide  her  with  a  home.  The  decree  was  denied  because,  as  was  said 
by  the  court,  his  conduct  was  such  as  "seemed  to  have  been  made 
with  a  view  to  effect  the  very  object  he  attained,  and  of  'which  he 
now  complains."  And  in  Bomich  v.  Bomich,  16  Pa.  Co.  Ct.  Bep.  195^ 
3  Pa.  Dist.  Bep.  607,  it  is  held  that  where  a  husband  designedly  in- 
stigated his  wife  to  separate  from  him,  intending  to  make  the  separa- 
tion the  ground  for  divorce,  he  will  be  treated  as  consenting  to  the 
separation.  Some  cases  have  gone  even  further,  and  hold  that  even 
though  a  wife  leave  her  husband  without  cause,  that  no  divorce  will 
be  granted  the  husband  on  the  ground  of  her  desertion,  if  his  con- 
duct has  been  such  as  shows  he  did  not  desire  her  to  return,  and  had 
made  no  efforts  to  effect  a  reconciliation:  Cornish  v.  Cornish,  23  N. 
J.  Eq.  208;  Taylor  v.  Taylor,  28  N.  J.  Eq.  207;  Thorpe  v.  Thorpe,  9 
B.  L  57. 

IV.    Connivance  When  Omelty  ia  Ground  of  Divorce. 

Where  cruelty  is  the  ground  upon  which  a  divorce  is  sought,  the 
rule  as  to  what  will  justify  the  defense  of  connivance  seems  to  be 
analogous  to  the  one  just  stated  in  cases  where  desertion  is  alleged; 
and  no  relief  will  be  granted  if  the  cruelty  charged  was  induced  by 
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the  party  seeking  to  take  advantage  of  it.  Thns  in  Jonnson  t.  John- 
son, 14  Cal.  459,  a  divorce  was  denied  because  ''the  conduct  of  the 
plaintiff  was  well  calculated  to  provoke  the  cruelty  of  which  she  com- 
plains." And  a  similar  doctrine  is  announced  in  Van  Glahn  v.  Van 
Glahn,  46  HI.  134;  Beed  y.  Beed,  4  Nev.  395;  Skinner  v.  Skinner,  6 
Wis.  449. 


ATTORNEY  GENERAL  v.  STRATTON. 

[194  Mass.  51,  79  N.  E.  1073.] 

MUNICIPAIf  COBPOBATIONS,  Anthorlty  of,  to  Bemove  Offi- 
cers.— ^In  the  cities  and  towns  of  Massachusetts  there  is  no  power  to 
remove  public  ofHcers,  such,  for  instance,  as  members  of  the  board  of 
health,  except  what  is  given  by  statute.  Therefore,  the  power  to 
remove  is  not  vested  in  the  voters  in  a  town  meeting  assembled,  (pp. 
529,  532.) 

P.  L.  Simpson  and  W.  H.  Niles,  for  the  relators. 
J.  H.  Sisk  and  R.  L.  Sisk,  for  the  respondents. 

^^  KNOWLTON,  C.  J.  This  is  an  information  in  the 
nature  of  a  quo  warranto  to  require  the  respondents  to  show 
by  what  warrant  and  authority  they  exercise  the  office  of 
members  of  the  board  of  health  of  the  town  of  Swampscott. 

It  appears  that  the  inhabitants  of  the  town,  at  the  annual 
town  meet  in  :^  in  March,  1906,  which  was  called  for  many  pur- 
poses, and  among  others  to  hear  and  act  upon  the  reports  of 
numerous  town  officers,  including  the  report  of  the  board  of 
health,  appointed  a  committee  of  five  voters  to  investigate  the 
doings  of  the  board  of  health  for  the  three  municipal  years 
then  ending,  with  authority  to  call  for  persons,  books  and 
papers,  and  to  employ  counsel  and  a  stenographer.  At  an 
adjourned  meeting  this  committee  made  a  report,  with  charges 
against  the  board  of  health,  which  was  accepted  and  adopted. 
At  this  meeting  another  committee  was  appointed  to  hear 
evidence  upon  the  charges  against  the  board,  and  to  report 
their  findings  of  fact  and  recommendations  at  an  adjourned 
town  meeting.  This  committee  were  authorized  to  employ 
counsel  and  engage  a  stenographer,  and  were  empowered  to 
summon  witnesses,  and  call  for  an  inspection  of  public  records 
and  private  documents  and  papers.  The  committee  made  a 
report  at  an  adjourned  meeting,  finding  the  charges  proved, 
and  recommending  the  adoption  of  resolutions  removing  the 
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respondents  from  their  respective  offices  as  members  of  the 
board  of  health,  for  maladministration  and  misfeasance  in 
office.  The  report  was  accepted  and  adopted,  and  resolutions 
were  adopted  in  accordance  ^^  with  its  recommendations. 
The  respondents  did  not  recognize  the  authority  of  either  of 
these  committees,  and  did  not  appear  before  them,  although 
each  of  the  committees  met  the  respondents  at  their  office, 
and  int<;rrogated  them  in  regard  to  their  books,  records  and 
memoranda,  which  were  there  inspected. 

The  respondents  also  offered  to  show,  at  the  hearing  upon 
the  information,  that  the  committees  were  affected  by  bias 
and  prejudice  against  them,  such  that  their  proceedings  were 
not  fairly  conducted,  and  that  the  attempted  removal  of  the 
respondents  from  their  office  was  illegal  by  reason  of  other 
specified  irregularities  in  connection  with  the  meeting  at  which 
the  vote  of  removal  was  passed.  This  offer  of  proof  was  re- 
jected by  the  justice  who  heard  the  case.  He  ordered  that 
the  petition  be  dismissed,  and  reported  the  case  to  the  full 
court.  The  justice  made  a  memorandum  of  his  findings  and 
rulings  as  follows:  ''The  members  of  the  board  of  health  are 
public  agents  invested  with  great  public  powers.  Their  term 
of  office  is  prescribed  by  the  legislature.  Each  member  holds 
his  office  for  three  years  from  the  day  following  the  meeting 
at  which  he  is  electa  and  until  another  is  chosen  and  qualified 
in  his  stead :  Rev.  Laws,  c.  11,  sec.  338.  I  rule  as  matter  of 
law  that  the  power  to  shorten  this  term  even  for  misconduct, 
official  or  otherwise,  is  not  vested  in  the  voters  of  the  town  in 
town  meeting  assembled,  and,  having  so  ruled,  order  that  this 
petition  be  dismissed." 

The  question  whether  this  ruling  was  correct  is  the  only 
question  presented  in  terms  by  the  report.  Although  the  gen- 
eral language  of  the  reservation  may  be  broad  enough  to 
authorize  a  dismissal  of  the  petition  on  the  ground  that  the 
vote  of  removal  was  void,  because  there  was  no  article  in  the 
warrant  which  gave  notice  to  the  voters  that  such  a  subject 
was  to  be  acted  upon  at  the  meeting  (see  Wood  v.  Quincy, 
11  Cush.  487;  Matthews  v.  Westborough,  131  Mass.  521),  we 
think  it  better  not  to  dispose  of  the  case  on  this  ground,  in- 
asmuch as  the  term  of  office  of  neither  of  the  respondents  has 
yet  expired.  The  three  terms  for  which  they  were  respectively 
elected  will  end  in  March,  1907,  March,  1908,  and  March, 
1909.  The  question  expressly  reserved  has  been  fully  argued, 
and,  if  not  decided  in  this  case,  it  may  arise  in  subsequent 
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proceedings  against  these  respondents  for  the  causes  now  ex- 
isting. 

^  It  is  contended  by  the  informant  that,  at  the  common 
law,   municipal   corporations   have   an   inherent    power   of 
amotion  of  their  officers  for  misconduct.    This  rule  has  been 
laid  down  in  cases  relating  to  certain  municipal  corporations 
in  England:  Bex  v.  Richardson,  1  Burr.  517;  Lord  Bruce 's 
Case,  Strange,  819;  Begina  v.  Ipswich  Corp.,  2  Ld.  Baym. 
1232;  Imperial  Hydropathic  Hotel  Co.  v.  Hampson,  23  Ch. 
D.  1,  7.     In  this  country  the  subject  is  generally  regulated 
by  legislation,  although  there  are  cases  in  which  the  above 
rule  has  been  stated  as  applying  to  officers  of  municipal  cor- 
porations, in  the  absence  of  statutory  provision  touching  the 
subject :  State  v.  Jersey  City,  1  Dutch.  536,  639 ;  Bichards  v. 
Clarksburg,  30  W.  Va.  491,  4  S.  B.  774 ;  Ellison  v.  Baleigh, 
^9  N.  C.  125 ;  Mayor  of  Savannah  v.  Grayson,  104  Ga.  105, 
30  S.  E.  693 ;  State  v.  New  Orleans,  107  La.  632,  32  South.  22. 
In  other  cases  relating  to  corporations  aggregate,  not  munic- 
ipal, but  having  authority  for  their  own  government,  the 
rule  has  been  stated  in  general  terms,  although  the  decisions 
well  might  have  been  put  on  the  ground  of  an  original 
implied  authority,  given  by  the  statute  creating  the  corpora- 
tions :  See  Fawcett  v.  Charles,  13  Wend.  473 ;  People  v.  Chi- 
-c^o  Board  of  Trade,  45  lU.  112.    Whatever  the  rule  may  be 
in  reference  to  municipal  corporations  in  other  parts  of  the 
country,  we  are  of  opinion  that,  in  the  cities  and  towns  of 
Massachusetts,  there  is  no  power  to  remove  public  officers 
except  that  which  is  given  by  the  statutes.     The  difference 
between  municipal  corporations  in  England  and  towns  in 
New   England   has   been   recognized    in   many   cases.     The 
former  often  have  many  prescriptive  rights,  as  well  as  special 
powers  expressly  or  impliedly  given  in  their  charters,  while 
the  latter  have  only  the  powers  conferred  by  statutes.     In 
Stetson  V.  Eempton,  13  Mass.  272,  7  Am.  Dec.  145,  Chief 
Justice  Parker,  referring  to  towns,  said:  ** Their  corporate 
powers  depend  upon  legislative  charter  or  grant;  or  upon 
prescription,   where  they  may  have   exercised   the   powers 
anciently  without  any  particular  act  of  incorporation.    But, 
in  all  cases,  the  powers  of  towns  are  defined  by  the  statute 
of  1785,  chapter  75."    In  Hooper  v.  Emery,  14  Me.  375,  the 
court  said:  '^  'The  inhabitants  of  every  town  in  this  state  are 
declared  to  be  a  body  politic  and  corporate'  by  the  statute; 
'but  these  corporations  derive  none  of  their  powers  from,  nor 
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are  any  duties  imposed  upon  them  by,  the  conunon  law.''  In 
the  opinion  ^^  by  Mr.  Justice  Gray  in  Bloomfield  v.  Charter 
Oak  Bank,  121  U.  S.  121,  7  Sup.  Ct.  Rep.  865,  30  L.  ed.  923, 
we  find  these  words:  "Towns  in  Connecticut,  and  in  the  other 
New  England  states,  differ  from  trading  companies,  and  even, 
from  municipal  corporations  elsewhere.  They  are  territorial 
corporations,  into  which  the  state  is  divided  by  the  legislature, 
from  time  to  time,  at  its  discretion,  for  political  purposes 
and  the  convenient  administration  of  government;  they  have 
those  powers  only  which  have  been  expressly  conferred  upon 
them  by  the  statute,  or  which  are  necessary  for  conducting 
municipal  affairs ;  and  all  the  inhabitants  of  a  town  are  mem- 
bers of  the  quasi  corporation."  Similar  language  was  used 
by  the  same  judge  in  Hill  v.  Boston,  122  Mass.  344,  23  Am. 
Rep.  322,  and  in  Agawam  v.  Hampden,  130  Mass.  528,  when 
chief  justice  of  this  court.  See  statements  to  the  same  effect 
in  Eastman  v.  Meredith,  36  N.  H.  284,  72  Am.  Dec.  302,  and 
in  Ottawa  v.  Carey,  108  U.  S.  110,  2  Sup.  Ct.  Rep.  361,  27 
L.  ed.  669.  Chief  Justice  Bigelow  in  Walcott  v.  Swampscott, 
1  Allen,  101,  referring  to  public  officers  chosen  by  towna 
under  the  requirements  of  a  statute,  said:  ** Towns  cannot 
direct  or  control  them  in  the  performance  of  these  duties; 
they  cannot  remove  them  from  office  during  the  term  for 
which  they  are  chosen;  they  are  not  amenable  to  towns  for 
the  manner  in  which  they  discharge  the  trust  reposed  in  them, 
by  law.**  In  the  opinion  in  Waldron  v.  Haverhill,  143  Mass. 
582,  Mr.  Justice  Charles  Allen  says  of  surveyors  of  highways 
chosen  by  the  town,  **they  are  independent  of  the  town,  and 
cannot  be  directed,  or  controlled,  or  removed  from  office  by 
the  town.** 

Oui  statutes  contain  provisions  for  the  removal  of  certain 
public  officers.  In  cities  members  of  the  board  of  health  may 
be  removed  by  the  mayor  for  cause:  Rev.  Laws,  c.  75,  sec.  9. 
Assessors  of  a  town,  if  they  fail  to  perform  their  duties,  may 
be  removed,  virtually,  by  an  appointment  by  the  county  com- 
missioners of  three  persons  to  act  as  assessors,  who  supersede 
those  regularly  elected:  Rev.  Laws,  c.  11,  sec.  358.  This  is 
so,  even  where  the  selectmen  are  acting  as  assessors  under  the 
statute  which  requires  them  so  to  act  if  no  other  assessors 
are  elected.  Registrars  of  voters  may  be  removed  under  the 
Revised  Laws,  chapter  11,  sections  28,  29.  The  appointment 
of  police  officers  may  be  revoked  by  the  selectmen  of  the  town 
in  which  they  are  appointed :  Rev.  Laws,  o.  25,  sec  94;  c  108^ 
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sec.  15.  Election  officers  may  be  removed  by  the  selectmen 
^  of  the  town :  Rev.  Laws,  c.  11,  sec.  173.  So  may  engineers 
of  the  fire  department :  Bev.  Laws,  c.  32,  sec.  38.  Licensing 
boards  may  be  removed,  although  there  is  a  right  of  review 
of  the  original  proceedings  by  the  superior  court :  Bev.  Laws, 
c.  100,  sec.  4.  Provison  is  made  for  occasions  when  a  treasurer 
or  a  collector  of  taxes  is  unable  to  perform  his  duties :  Rev. 
Laws,  c.  11,  sec.  359.  Against  their  misfeasance  the  town  is 
protected  by  their  bonds.  Sheriffs,  registers  of  probate,  dis- 
trict attorneys  and  clerks  of  the  several  courts  may  be  re- 
moved by  the  supreme  judicial  court :  Rev.  Laws,  c.  156,  sec. 
1  Members  of  either  branch  of  the  legislature  may  be  ex- 
pelled for  cause  by  a  vote  of  such  branch. 

It  is  significant  that  none  of  the  provisions  for  removal  of 
an  officer  of  a  town  gives  authority  to  the  town,  or  to  the 
voters  in  their  corporate  capacity,  to  deprive  him  of  his  office. 
There  are  good  reasons  why  such  authority  should  not  be 
vested  in  the  inhabitants  as  a  body.  It  is  plain  that  public 
•officers  generally  should  not  be  subject  to  removal  except  for 
a  good  cause.  If  misconduct  is  alleged  as  a  cause,  there  should 
be  a  trial  to  determine  whether  the  accused  is  guilty.  The  in- 
habitants of  a  town  assembled  in  a  town  meeting  cannot  prop- 
erly conduct  such  a  trial.  If  they  attempt  to  do  it  by  a  com- 
mittee, there  is  great  risk  that  the  members  of  the  committee 
will  not  be  well  fitted  for  the  performance  of  judicial  duties. 
Moreover,  there  is  no  provision  of  law  whereby  such  a  com- 
mittee can  compel  the  attendance  of  witnesses  and  the  giving 
of  testimony.  The  committees  appointed  in  this  case  were 
able  to  obtain  only  such  testimony  as  was  voluntarily  given. 
It  is  not  strange  that,  in  providing  for  the  removal  of  certain 
town  officers,  the  legislature  has  always  prescribed  methods 
other  than  by  a  vote  of  the  inhabitants  of  the  town. 

It  has  been  held  in  a  great  many  cases  that  public  officers, 
even  when  elected  by  the  voters  of  a  town  to  perform  statutory 
duties  which  involve  the  expenditure  of  money  properly  raised 
by  local  taxation,  are  not  the  agents  of  the  town.  They  repre- 
sent the  public,  and  are  subject  to  control  by  the  legislature, 
or  by  such  agencies  as  the  legislature  provides  for  the  purpose. 
Their  term  of  office  is  prescribed  by  the  legislature,  and  they 
can  be  removed  only  in  accordance  with  the  legislative  will. 

Ample  provision  is  made  for  the  filling  of  vacancies  in 
town  ^  offices:  Rev.  Laws,  c.  11,  sees.  355-361.    If  a  person 
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removes  from  a  town,  he  thereby  vacates  any  town  office  held 
by  him:  Rev.  Laws,  «.  11,  sec.  362. 

Thus  it  is  seen  that  the  election  of  public  officers,  their 
removal  from  office,  and  the  filling  of  vacancies  have  been 
the  subjects  of  elaborate  legislation.  There  is  no  provision  for 
the  removal  of  members  of  the  board  of  health  in  towns.  In 
the  absence  of  any  such  provision  we  are  of  opinion  that  they 
cannot  be  removed  by  a  vote  of  the  town,  either  with  or  with- 
out a  hearing  before  the  town  or  a  committee  thereof. 

Information  dismissed. 


When  No  Tenure  of  Office  is  fixed  by  law,  and  no  provision  is  made 
for  the  removal  of  the  incnmbent,  the  power  of  removal  is  a  neces- 
sary incident  to  the  power  of  appointment:  Parish  v.  St.  Paul,  84 
Minn.  426,  87  Am.  St.  Bep.  374.  See,  too,  Patton  v.  Board  of  Health, 
127  Cal.  388,  78  Am.  St.  Bep.  66. 


OLD  CORNER  BOOK  STORE  v.  UPHAM. 

[194  Mass.  101,  80  N.  E.  228.] 

BUSINESS,  Effect  of  the  Sale  of  tli«  CkMdwill  of. — When  a 
man  voluntarily  sells  the  goodwill  of  a  business,  he  thereby  precludes 
himself  from  setting  up  a  competing  business  which  will  derogate 
from  the  goodwill  so  sold.     (p.  535.) 

BUSINESS,  Goodwill  of,  Effect  of  Competing  Business  upon— 
Question  of  Fact. — ^In  each  ease  where  the  goodwill  of  a  business  is 
sold  and  the  vendor  sets  up  a  competing  business,  it  is  a  question  of 
fact  whether,  having  regard  to  the  character  of  the  business  sold 
and  that  set  up,  the  new  business  does  not  derogate  from  the  grant 
made  by  the  sale.     (p.  537.) 

BUSINESS,  QoodwlU  of,  When  Derogated  ftom  by  a  New  Busi- 
ness Established  by  the  Vendor. — If  one  connected  with  a  business 
for  many  years,  first  as  clerk  and  then  as  partner,  has  special  charge 
of  a  department  connected  with  the  sale  of  books  of  a  particular 
religious  denomination,  sells  his  interest  in  the  business  and  in  the 
goodwill  thereof,  and  subsequently  starts  a  new  business  primarily  to 
sell  the  books  of  the  same  denomination,  and  solicits  aid  and  patron 
age  of  persons  prominent  in  that  denomination,  there  can  be  no 
doubt  that  the  effect  of  the  new  business  will  be  to  derogate  from  the 
goodwill  so  sold.     (p.  536.) 

APPEAIi  AND  EBBOB— <3onclii8iT«ne88  of  the  Decree  of  a  SingU 
Justice. — The  decree  of  a  single  justice  who  has  heard  the  witnesses 
is  not  to  be  set  aside  unless  plainly  wrong,  but  this  rule  is  limited 
to  those  eases  in  which  the  decision  is  dependent  on  the  credibility  of 
witnesses,  and  does  not  apply  when  the  uncontradicted  evidence  shows 
that  the  decree  is  wrong,     (p.  537.) 

BUSINESS,  Ooodwlll  of.  Persons  Selling  wlU  not  be  Pennltted 
to  Derogate  from,  Through  a  uorporation. — ^If  a  person  selling  hia  in- 
terest in  the  goodwill  of  a  business  forms  a  eorporation  for  the  pur- 
pose of  setting  up  and  conducting  a  rival  business  in  derogation  of 
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sneh  goodwill^  be  will  be  enjoined  from  working  for  or  bolding  ftoek 
in  ench  eorporation  or  in  otherwise  bein^  connected  with  it,  and  it 
will  be  enjoined  from  employing  him  directly  or*  indirectly  in  its 
business,  or  in  recognizing  him  as  a  stockholder  or  otherwise  con- 
nected therewith,  except  to  let  him  sell  his  share  of  the  stock  or  re- 
ceive what  is  due  him  in  respect  thereof  when  the  corporate  business 
wound  up.     (pp.  537,  538.) 

A.  H.  Russell,  for  the  plaintiff. 
O.  B.  Natter,  for  the  def endanti. 

*^  LORINQ,  J.  This  is  an  appeal  from  a  final  decree  of 
the  superior  court  dismissing  the  plaintiff's  bill.  It  comes  be- 
fore us  on  all  the  evidence,  without  special  findings  of  fact. 

It  appears  from  the  evidence  that  the  defendant  Upham 
was  employed  as  a  clerk  in  the  Old  Corner  Book  Store  from 
1866  to  1872.  In  1872  he  became  a  partner  and  thereafter 
carried  on  the  book  trade  at  that  store  (as  a  partner  or  alone) 
until  October  30,  1902,  w^en  he  sold  his  interest  therein  to 
his  then  partner,  George  A.  Moore.  Moore  paid  Upham  for 
his  interest  (it  was  a  two-thirds  interest)  in  the  partnership 
thirty-five  thousand  dollars,  and  by  the  terms  of  the  assign- 
ment Upham  sold  and  assigned  to  Moore  (among  other  things) 
all  his  interest  in  the  stock  in  trade  of  the  partnership,  **and 
all  other  assets  of  said  firm  and  of  the  business  heretofore  con- 
ducted by  said  Moore  and  myself  under  the  name  of  Damrell 
and  Upham,  and  including  all  my  interest  in  the  goodwill  of 
said  business."  In  the  following  month,  that  is  to  say,  in 
November,  1902,  Moore  organized  the  plaintiff  corporation 
and  sold  and  assigned  to  it  all  his  stock  in  trade  ''and  all 
other  assets,  pertaining  to  the  business  now  carried  on  by  me, 
and  recently  carried  on  by  one  Upham  and  myself,  under  the 
name  and  style  of  Damrell  and  Upham,  including  the  good- 
will of  said  business." 

The  defendant  Upham  then  went  abroad.  On  his  return  he 
was  for  a  time  engaged  as  the  assistant  treasurer  of  a  milk 
company,  and  later  in  real  estate  and  insurance  business.  In 
the  summer  of  1905  he  conceived  the  idea  of  establishing  a 
book  store  in  Boston,  primarily  for  the  sale  of  books  used  in 
the  Episcopal  church,  and  secondarily  for  the  general  trade 
of  a  book  store. 

It  appears  in  the  evidence  that  from  the  time  that  Upham 
became  an  employ^  of  the  Old  Comer  Book  Store  until  he 
sold  his  interest  to  Moore  in  October,  1902,  a  period  of  some 
thirty-six  years,  a  part  of  the  business  carried  on  there  was 
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the  selling  of  books  used  in  or  in  connection  with  the 
church.  It  further  appears  that  Upham  was  employed  in  that 
department  when  he  first  came  to  the  store;  that  from  the 
^^  time  when  he  became  a  partner  until  he  sold  his  interest 
to  Moore  in  1902  that  department  of  the  business  was  nnder 
his  special  direction  and  control,  with  this  qualification :  Dur- 
ing the  last  three  years  he  had  to  devote  himself  to  the  finan- 
cial affairs  of  the  partnership,  and  therefore  left  the  church 
department  more  to  one  Wentworth,  who,  at  the  time  the  de- 
fendant corporation  was  organized,  had  been  employed  in  that 
department  of  the  Old  Comer  Book  Store  and  its  successor, 
the  plaintiff  corporation,  for  ten  years,  with  a  short  inter- 
ruption. 

The  defendant  Upham  testified  th^t  while  he  was  connected 
with  the  Old  Corner  Book  Store  that  store  was  "the  most 
prominent  church  depository"  in  Boston.  And  by  this  we 
understand  him  to  mean  that  it  was  the  most  prominent  store 
in  Boston  for  the  sale  of  church  books,  or  at  any  rate  for 
the  sale  of  Episcopal  church  books.  He  further  testified  that 
the  business  of  the  new  corporation  was  intended  to  be  and 
was  a  business  which  was  to  compete  with  that  of  the  plaintiff 
corporation. 

The  plaintiff  corporation  has  continued  the  business  sold  to 
its  assignor  by  the  defendant  Upham,  including  the  church 
department  just  described,  and,  as  we  have  said,  Wentworth, 
who,  in  December,  1905,  entered  the  defendants'  employ, 
then  was  conducting  that  department  for  the  plaintiff. 

The  defendant  Upham,  on  his  own  testimony,  was  and  is 
very  active  in  the  Episcopal  church.  He  has  been  the  treasurer 
of  the  Episcopalian  Club  sinee  its  organization  about  1SS8. 
This  club  consists  (rf  some  two  hundred  or  more  Episcopalians. 
It  also  appeared  in  evidence  that  he  was  treasurer  of  the 
Margaret  Coffin  Prayer  Book  Society,  which  seems  to  be  a 
society  for  the  sale  or  distribution  of  Episcopal  prayer  books. 

After  conceiving  the  idea  of  setting  up  a  rival  book  store, 
the  defendant  Upham 's  next  move  was  to  solicit,  personally 
and  through  some  one  employed  by  him  for  the  purpose,  men 
prominent  in  the  Episcopal  church  to  subscribe  to  shares  in 
a  corporation  to  be  organized  to  carry  on  the  business  which 
he  proposed  to  set  up.  Some  of  these  men  were  admitted  by 
him  to  have  been  customers  of  the  Old  Comer  Book  Store, 
and  all  of  them  were  men  in  the  Episcopal  church.  He  suc- 
ceeded in  getting  thirty  persons  to  subscribe  to  stock. 
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*^^  The  result  of  this  solicitation  on  the  part  of  the  de- 
fendant Upham  was  the  organization  of  the  defendant  cor- 
poration on  November  29, 1905.  The  name  of  the  corporation 
was  that  of  the  defendant  Upham,  to  wit,  ''H.  M.  Upham 
Company."  The  business  of  the  corporation  is  stated  in  the 
agreement  of  association  to  be  ''To  conduct  a  depository  for 
the  Episcopal  church  and  to  carry  on  a  general  book  business 
and  any  other  matters  connected  tlierewitlL''  The  corporation 
opened  a  store  at  No.  15  A,  Beacon  street,  on  December  7, 
1905.  On  December  23,  1905,  this  bill  was  ffled.  The  suit 
went  to  a  hearing  on  January  10  and  11,  1906,  and  the  final 
decree  dismissing  the  bill  was  entered  on  January  15,  1906. 

It  appeared  that  the  plaintiff  corporation  had  moved  its 
store  from  the  comer  of  Washington  and  School  streets  to 
Bromfield  street,  and  that  it  was  situated  there  in  November 
and  December,  1905.  It  further  appeared  that  this  was  five 
minutes'  walk  from  the  defendant  corporation's  store  at  15 
A,  Beacon  street. 

On  the  day  before  the  opening  of  the  store  of  the  defendant 
corporation  the  defendant  Upham  sent  some  twelve  hundred 
cards  to  persons  in  the  residential  part  of  Boston ;  he  also  sent 
cards  to  all  the  clergy  of  the  diocese  of  Massachusetts. 

So  far  as  appeared,  the  only  persons  employed  in  the  store 
of  the  defendant  corporation  were  the  defendant  Upham  and 
Wentworth,  who  already  has  been  spoken  of  as  having  been 
employed  under  Upham  in  the  church  department  of  the  Old 
Comer  Book  Store.  In  November,  1905,  Wentworth  was  an 
employe  of  the  plaintiff,  in  charge  of  its  church  department, 
and  he  left  that  employment  to  enter  into  that  of  the  de- 
fendant corporation. 

We  have  not  found  it  necessary  to  go  into  some  further 
details  attending  the  organization  and  make-up  of  the  defend- 
ant corporation,  nor  into  the  circumstances  under  which 
Wentworth  left  the  service  of  the  plaintiff  to  take  service 
with  the  defendant.  The  facts  which  have  been  stated  were 
not  in  dispute,  and  those  facts,  in  our  opinion,  are  decisive 
of  the  merits  of  the  suit  now  before  us. 

It  is  settled  in  this  commonwealth  that  when  a  man  volun- 
tarily sells  the  goodwill  of  his  business,  he  thereby  precludes 
himself  from  setting  up  a  competing  business  which  will  dero- 
gate from  the  goodwill  which  he  has  sold :  Angier  v.  Webber, 
^^  14  Allen,  211,  92  Am.  Dec.  748;  Dwight  v.  Hamilton,  113 
Mass.  175;  Munsey  v.  Butterfield,  133  Mass.  492;  Webster 


536  AifERiGAN  State  Bspobts,  Vol.  120.  [Maai^ 

V.  Webster,  180  Mass.  310,  62  N.  B.  383 ;  Hutchinson  v.  Nay^ 
187  Mass.  262,  105  Am.  St.  Rep.  390,  72  N.  E.  974,  68  L.  R. 
A.  186. 

In  each  case  where  the  goodwill  of  a  business  is  sold  and 
the  vendor  sets  up  a  competing  business  it  is  a  question  of 
fact  whether,  having  regard  to  the  character  of  the  business 
sold  and  that  set  up,  the  new  business  does  or  does  not  dero- 
gate from  the  grant  made  by  that  sale.  In  Bassett  v.  Percival, 
5  Allen,  345,  and  in  Hoxie  v.  Ghaney,  143  Mass.  592,  58  Am. 
Rep.  149,  10  N.  E.  713,  it  was  held  that  the  new  business  did 
not  derogate  from  the  grant,  while  the  contrary  conclusion 
was  come  to  in  the  cases  before  the  court  in  Angier  v.  Webber, 
14  Allen,  211,  92  Am.  Dec.  748;  Dwight  v.  Hamilton,  11$ 
Mass.  175 ;  Munsey  v.  Butterfield,  133  Mass.  492. 

In  the  case  at  bar  but  one  conclusion  can,  in  our  opinion, 
be  reached  on  tCat  question  of  fact. 

The  goodwill  sold  included  the  goodwill  of  a  department 
carried  on  for  at  least  thirty-six  years,  and  for  the  last  thirty 
years  under  the  immediate  personal  direction  and  control  of 
the  defendant  Upham ;  and  that  department  was  a  department 
for  the  sale  of  books  used  in  and  in  connection  with  the  Episco- 
pal church,  and  was  the  most  prominent  department  or  store 
for  the  sale  of  such  books  in  Boston  during  that  period.  This, 
business,  it  should  be  remarked,  had  a  limited  class  of  cus- 
tomers, for  the  customers  are  of  necessity  limited  to  those  be- 
longing to  or  interested  in  the  Episcopal  church.  The  de- 
fendant under  whose  direction  this  department  in  the  old 
business  was  conducted  was  and  is  prominent  in  and  among 
Episcopalians.  It  was  under  these  circumstances  that  this 
defendant  sold  the  goodwill  of  the  business  which  included 
that  department. 

There  could  be  no  question  as  to  the  effect  which  the  new 
business  started  by  the  defendant  Upham  was  going  to  have 
upon  the  goodwill  of  the  business  which  the  defendant  Up- 
ham sold,  and  which  had  come  to  the  plaintiff.  We  speak  of 
the  effect  which  the  new  business  was  going 'to  have  because 
the  hearing  took  place  only  a  month  and  three  days  after  the 
new  store  was  opened. 

The  new  business  is  primarily  to  sell  church  books  to  Epis- 
copal church  people.  It  was  started  at  the  solicitation  of  the 
defendant  Upham,  who  is  prominent  in  Episcopal  church  cir- 
cles.   ^^  Its  stockholders  are  all  of  them  men  of  the  Episco- 
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pal  churchy  and  its  store  is  within  five  minutes'  walk  of  the 
plaintiff's  store. 

The  defendants  have  invoked  the  rule  that  the  decree  of  a 
single  justice  who  heard  the  witnesses  is  not  to  be  set  aside 
unless  plainly  wrong,  citing  James  v.  Lewis,  189  Mass.  134, 
75  N.  E.  217 ;  Dickinson  v.  Todd,  172  Mass.  183,  51  N.  B.  976 ; 
Evans  v.  Strachan-Hanscom,  171  Mass.  64,  50  N.  E.  512. 
That  is  true.  The  reason  of  the  rule  is  that  the  single  justice 
who  sees  the  witnesses  has  a  better  opportunity  to  decide  on 
their  credibility,  and  the  rule  is  limited  accordingly.  For  that 
reason  the  rule  does  not  apply  when  all  the  evidence  before 
the  single  justice  is  documentary:  Harvey- Watts  Co.  v.  Wor- 
cester Umbrella  Co.,  193  Mass.  138,  78  N.  E.  886.  This  rule 
does  not  confine  the  parties  in  this  court  to  a  consideration 
of  points  raised  in  the  court  below.  The  whole  case  is  before 
this  court,  in  case  of  an  appeal  on  all  the  evidence,  to  be  dis- 
posed of  on  that  evidence  as  it  should  have  been  disposed  of 
by  the  judge  who  heard  it  in  the  first  instance,  except  so  far 
as  the  fact  that  he  has  made  a  finding  after  seeing  the  wit- 
nesses affects  the  situation.  It  is  competent  for  the  parties 
to  put  forward  in  this  court  contentions  justified  by  the  evi- 
dence which  were  not  raised  below.  And  it  is  competent  for 
this  court  in  the  exercise  of  its  discretion  to  order  all  the 
necessary  amendments  to  be  made  in  the  pleadings  to  meet 
the  case  made  out  on  the  evidence. 

There  is  nothing,  therefore,  in  the  defendants'  contention 
that  the  question  which  we  have  discussed  here  is  not  open 
in  this  case. 

We  are  of  opinion  that,  on  the  uncontradicted  facts  in  the 
case  at  bar,  if  the  business  set  up  by  the  defendant  corpora- 
tion had  been  set  up  by  Upham  personally,  it  would  have  been 
in  derogation  of  his  grant,  and  that  the  plaintiff  is  entitled 
to  an  injunction  perpetually  restraining  the  defendant  Up- 
ham from  working  for  or  holding  stock  in  or  otherwise  being 
connected,  directly  or  indirectly,  with  the  defendant  corpora- 
tion; and  to  have  an  accounting  as  against  the  defendant 
Upham  for  the  damages  which  it  has  suffered  from  his  breach 
of  contract.  The  plaintiff  is  also  entitled  to  have  the  defend- 
ant corporation  perpetually  enjoined  from  employing,  di- 
rectly or  indirectly,  the  defendant  Upham  in  its  business, 
or  recognizing  him  as  a  stockholder  therein  or  otherwise  con- 
nected therewith  except  to  allow  him  to  sell  his  share  ^^  of 
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stock  or  to  receive  what  is  due  in  respect  thereof  on  the  cor- 
poration beiog  wound  up. 

The  further  rights  of  the  plaintiff  against  the  defendant 
corporation  remain  for  consideration.  Its  counsel  has  taken 
this  position  in  his  brief:  **The  corporation*,  H.  M.  XJpham 
Company,  was  a  bona  fide  corporation,  and  not  merely  H.  M. 
Upham  in  another  formu  It  was  composed  of  many  stock- 
holders besides  Upham.  It  had  a  right  to  its  name — at  least 
so  far  as  the  present  plaintiff  is  concerned.  It  had  no  con- 
tractual relationship  of  any  kind  with  the  plaintiff,  and  had 
not  in  fact  received  any  transfer  of  any  goodwill  of  Damrell 
and  Upham.  It  is  difl5cult  to  see  on  what  theory  it  did  not 
have  the  right  to  engage  in  the  retail  book  business  and  to 
solicit  the  customers  of  the  old  firm." 

We  agree  that  as  matter  of  fact  the  defendant  corporation 
is  not  Upham  in  another  form. 

We  also  agree  that  the  day  after  Upham  sold  his  goodwill 
to  Moore,  the  persons  (other  than  Upham)  who  now  constitute 
the  defendant  corporation  could  have  organized  that  corpora- 
tion and  opened  a  store  for  the  sale  of  Episcopal  church 
books,  and,  if  they  had  pleased,  could  have  opened  that  store 
in  the  building  next  to  the  Old  Comer  Book  Store. 

But  the  difficulty  here  is  that  the  defendant  corporation  is 
not  an  independent  body,  and  that  it  is  the  creation  of  the  de- 
fendant Upham,  brought  into  being  by  him  in  violation  of  the 
implied  contract  entered  into  by  him  with  Moore  in  selling 
his  goodwill  to  him.  The  very  name  which  it  bears  to-day 
and  which  it  will  bear  hereafter  is  and  must  remain  a  mark 
in  the  trade  of  that  fact. 

What  remedy  the  plaintiff  is  entitled  to  against  the  defend- 
ant corporation  under  the  findings  of  fact  which  we  have 
made  has  not  been  argued  by  counsel.  It  is  possible  that  it 
never  will  arise.  As  the  case  must  go  back  for  an  accounting 
in  any  event,  we  do  not  think  it  necessary  to  come  to  a  de- 
cision on  that  point  now. 

Decree  accordingly. 


The  Sale  of  a  Business  and  the  GoodtviU  thereof  does  not  of  itself,  in 
4iome  jurisdictions,  preclude  the  seller  from  setting  up  a  rival  estab- 
lishment in  the  same  vicinity:  Bergamini  v.  Bastia,  35  La.  Ann.  60, 
48  Am.  Rep.  216,  and  note.  But  see  Hutchinson  v.  Nay,  187  Mass. 
262,  105  Am.  St.  Bep.  390;  note  to  Slater  y.  Slater^  96  Am.  St.  Bep. 
«10. 
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SMITH  ▼.  VOSE  &  SONS  PIANO  COMPANY. 

[194  Mass.  193,  80  N.  E.  527.] 

C0NTBACT8  IN  WBITIKGh— Presumption. — ^Unless  frtiud  or 
mistake  is  shown,  a  contract  in  writing  is  conclusively  presumed  to 
contain  the  entire  agreement  in  which  all  previous  negotiations  re- 
specting the  subject  matter  have  been  merged,     (p.  540.) 

CONTBACTS,  Written,  Oral  Evidence  to  Ascertain  the  Mean- 
ing of. — ^If  any  special  term  of  a  written  contract  when  applied  to  the 
transaction  concerning  which  the  parties  dealt  is  ambiguous,  oral  evi- 
dence is  relevant  and  admissible,  not  to  construe  a  new  agreement, 
but  to  ascertain  what  the  parties  understood  by  the  one  they  have 
made.     (p.  540.) 

OONTBACT  to  Procure  Water— Extrinsic  Evideiice  to  Show 
that  Fresh  Water  was  Meant. — ^Under  a  contract  to  procure  water  by 
the  drilling  of  a  well^  extrinsic  evidence  of  all  prior  negotiations  of 
the  parties  is  admissible  to  show  that  a  supply  for  drinking  water 
and  other  uses  in  a  manufactory  was  what  was  desired,  and  that  salt 
water  was  not  within  the  contemplation  of  the  parties  to  the  contract, 
and  that  it  is  not  complied  with  by  procuring  such  water,    (p.  542.) 

Action  upon  contract  for  drilling  an  artesian  well.  Plain- 
tiff submitted  to  defendant  a  proposal  to  drill  for  its  factory 
in  Boston,  at  a  place  to  be  designated  by  its  superintendent, 
a  well  which  should  furnish  twenty-five  gallons  of  water  per 
minute,  and  the  defendant  accepted  the  proposal.  The  drill- 
ing was  carried  on  in  the  manner  provided  in  the  contract 
until  the  specified  amount  of  water  was  obtained,  but  it  proved 
to  be  extremely  salty  and  wholly  unsuitable  for  defendant's 
use.  It  offered  to  prove  other  conversations  between  its  agents 
and  the  plaintiff  before  the  execution  of  the  contract,  in  which 
the  agent  was  told  that  salt  water  was  not  available,  and  that 
the  water  procured  must  be  fit  for  drinking  by  the  defend- 
ant's workmen,  and  also  fit  for  other  specified  purposes,  and 
that  the  agent  undertook  to  furnish  water  satisfactory  for 
such  purposes.  This  evidence  was  rejected,  and  the  defendant 
excepted.  Various  other  offers  were  made  and  rejected,  all 
of  the  same  purport.  All  were  excluded  on  the  ground  that 
the  word  ** water"  must  stand  as  it  was  in  the  contract,  un- 
less subsequently  altered  by  some  agreement.  Verdict  and 
judgment  for  llie  plaintiff,  and  the  defendant  alleged  ex- 
ceptions. 

A.  L.  Stinson,  for  the  plaintiffs. 

T.  Parker,  for  the  defendant. 
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*®®  BRALEY,  J.  Upon  omitting  other  provisions  relating- 
to  the  price  and  depth  that  might  be  necessary  to  obtain  the 
stated  amount  of  supply,  but  not  material  ta  the  principal 
question  involved,  tlv9  plaintiffs  undertook  by  their  contract 
**to  procure  water  in  the  earth  above  the  bedrock"  on  the 
defendant's  premises  by  driving  in  the  boiler-room  of  the 
factory  a  pipe  two  and  one-half  inches  in  diameter,  but  if  & 
sufficient  amount  was  not  obtained,  then  to  "drill  a  well  not 
less  than  six  inches  in  diameter  in  the  bedrock  ....  until 
twenty-five  gallons  of  water  per  minute  is  obtained."  They 
finally  procured  this  volume,  but  the  water  was  very  salt,  and 
generally  unsuitable  for  use  in  the  defendant's  business,  and, 
it  being  common  knowledge  that  water  in  its  natural  state 
either  may  be  fresh  or  salt  in  quality,  the  defendant  contends 
that  as  the  contract  failed  to  designate  the  ordinary  sense  in 
which  the  parties  must  have  used  the  term,  oral  evidence  was 
admissible  to  explain  and  remove  the  uncertainty.  Unless 
fraud  or  mistake  are  shown,  where  the  parties  have  put  their 
contract  in  writing,  there  is  a  conclusive  legal  presumption 
that  it  contains  the  entire  agreement  in  which  all  previous 
verbal  negotiations  concerning  the  subject  matter  have  been 
merged :  Violette  v.  Rice,  173  Mass.  82,  53  N.  E.  144 ;  DePriest 
V.  Bradley,  192  Mass.  346,  78  N.  B.  467.  But  if  any  of  the 
essential  terms  of  the  contract  when  applied  to  the  transaction 
concerning  which  the  parties  dealt  becomes  ambiguous,  oral 
evidence  is  relevant  and  admissible,,  nt)t  to  construct  a  new 
agreement,  but  to  ascertain  what  they  understood  by  the  one 
already  made :  Stoops  v.  Smith,  100  Mass.  63,  97  Am.  Dec.  96, 
1  Am.  Rep.  92;  Hebb  v.  Welsh,  185  Mass.  335,  70  N.  E.  440j 
Buffington  v.  McNally,  192  Mass.  198,  78  N.  E.  309.  These 
familiar  principles  are  undisputed,  but  the  difficulty  arises 
in  their  application,  especially  where  the  agreements  are 
drawn  by  the  parties  or  their  business  agents,  who  fail  to  use 
clear  and  exact  language  to  express  their  mutual  understand- 
ing. It  was  the  plaintiffs'  interpretation  that  they  had  fully 
performed  their  undertaking  if  the  amount  of  water  was  pro- 
cured, even  if  it  was  wholly  unsuitable  either  because  of  salt- 
ness  or  impurity.  The  ^^^  defendant  then  offered  evidence, 
that  during  the  preliminary  negotiations  the  agent  of  the 
plaintiffs  was  informed  and  knew  that  its  object  in  driving 
the  well  was  to  procure  a  supply  of  water  for  drinking  and 
other  uses  in  its  manufactory,  for  either  of  which  salt  water 
could  not  be  used,  and  would  be  unserviceable.     This  offer 
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-also  included  conversations  between  their  respective  agents 
in  which  the  location  of  the  factory,  and  the  accessibility  to 
salt  water,  which,  if  desired,  could  be  obtained  at  a  small  ex- 
pense, was  spoken  of,  as  well  as  a  statement  by  the  plaintiffs' 
agent  that  they  would  furnish  water  of  a  quality  equally  good, 
when  compared  with  water  obtained  for  another  customer,  the 
quality  of  which  was  known  to  the  defendant's  agent,  who 
thereupon  said  that  if  this  were  done  the  defendant  would  be 
satisfied.  The  testimony  was  excluded,  upon  the  ground  that 
conversations  previous  to  the  making  of  the  contract  must  be 
held  to  have  been  merged,  and  oral  evidence  in  explanation 
of  the  use  and  meaning  of  the  word  ''water,"  therefore,  was 
inadmissible.  But,  while  this  rule  is  undoubtedly  correct, 
and  should  be  inflexibly  applied  where  no  ambiguity  or  uncer- 
tainty appears,  when  the  parties,  by  the  language  they  have 
employed,  leave  their  meaning  obscure  and  uncertain  when 
applied  to  the  subject  matter,  then  the  expressions  and  general 
tenor  of  speech  used  in  the  previous  negotiations,  even  if  com- 
ing as  they  usually  must  from  one  or  the  other  of  the  parties 
themselves,  are  admissible  to  show  the  conditions  existing  at 
the  time  the  transaction  was  under  consideration :  See  for  illus- 
trations, Bradford  v.  Manley,  13  Mass.  139,  7  Am.  Dec.  122 ; 
Hogins  V.  Pl^Tupton,  11  Pick.  97 ;  Stoops  v.  Smith,  100  Mass. 
63,  97  Am.  Dec.  96, 1  Am.  Rep.  85 ;  Miller  v.  Stevens,  100  Mass. 
518,  97  Am.  Dec.  123, 1  Am.  Eep.  139 ;  Pike  v.  Fay,  101  Mass. 
134 ;  Sweet  v.  Shumway,  102  Mass.  3^5, 8  Am.  Rep.  471 ;  Keller 
V.  Webb,  125  Mass.  88, 28  Am.  Rep.  209 ;  New  England  Dressed 
Meat  &  Wool  Co.  v.  Standard  Worsted  Co.,  165  Mass.  328,  52 
Am.  St.  Rep.  516,  43  N.  E.  112 ;  Boak  Fish  Co.  v.  Manchester 
Assur.  Co.,  84  Minn.  419,  87  N.  W.  932.  Their  definition 
when  thus  ascertained  furnishes  the  best  interpretation  of 
their  contract,  the  construction  of  which  still  remains,  as  a 
question  of  law,  for  the  court :  Atwood  v.  Cobb,  16  Pick.  227, 
26  Am.  Dec.  657;  Stoops  v.  Smith,  100  Mass.  63,  97  Am. 
Dec.  96,  1  Am.  Rep.  85;  Bassett  v.  Rogers,  162  Mass. 
47,  37  N.  E.772;  Lynn  Safe  Deposit  &  Trust  Co.  v. 
Andrews,  180  Mass.  527,  62  N.  E.  1061 ;  Callender,  Mc Auslan 
4  Troup  Co.  V.  Flint,  187  Mass.  104,  72  N.  E.  345 ;  Buffington 
V.  McNally,  192  Mass.  198,  78  N.  B.  309 ;  American  Malting 
^*  Co.  V.  Souther  Brewing  Co.,  194  Mass.  89,  80  N.  E.  526 ; 
United  States  v.  Peck,  102  U.  S.  64,  26  L.  ed.  46;  Smith  v. 
Faulkner,  12  Gray,  251. 
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The  evidence,  therefore,  was  excluded  wrongly,  and  as  there 
must  be  a  new  trial  at  which  the  other  questions  raised  by  the 
exceptions  may  become  immaterial,  or  be  presented  in  another 
form,  we  do  not  consider  them. 

Exceptions  sustained. 


When  a  Contract  is  Seduced  to  Writing,  prior  negotiations  are  merged 
therein  and  parol  evidence  is  ordinarily  not  admissible  to  modify  or 
vary  its  terms:  Vogt  ▼.  Sehienebeck,  122  Wis.  491,  106  Am.  St.  Bep. 
989;  Armington  ▼.  Stelle,  27  Mont.  13,  94  Am.  St.  Bep.  811;  Wallace 
▼.  Kelly,  148  Mich.  336,  118  Am.  St.  Rep.  580;  Allen  ▼.  Rnland,  79 
Conn.  405,  118  Am.  St.  Bep.  146.  But  when  a  written  contract  ia 
obscure  or  ambiguous,  so  that  the  intention  of  the  parties  cannot  be 
understood,  extrinsic  evidence  may  be  received  to  enable  the  court  to 
make  a  proper  interpretation  of  the  agreement:  L'Engle  v.  Scottish 
Union  etc.  Co.,  48  Fla.  82,  111  Am.  St.  Bep.  70;  Traderis'  Ins.  Co.  v. 
Edwards  Post  G.  A.  B.,  86  Miss.  135,  109  Am.  St.  Bep.  699;  note  t» 
Harris  r.  Murphy,  56  Am.  St.  BajK  659. 


ABERTHAW  CONSTRUCTION  COMPANY  v.  CAMERON. 

[194  Mass.  208,  80  N.  E.  478.] 

COBPOBATIONS,  Liability  of,  for  Conspiracy. — A  corporate 
body  is  liable  for  conspiracy  under  the  same  circumstances  at  a 
natural  person,     (p.  546.) 

CONSPIBACT. — To  a  conspiracy  it  is  necessary  that  there  be 
a  mutual  intent  whereby  all  the  conspirators  work  together  for  a 
common  end.     (pp.  546,  547.) 

CONSPIBATOBS,  Who  are  not. — ^The  fact  that  a  corporation, 
being  informed  that  a  person  working  upon  a  building  being  con- 
structed for  it  is  obnoxious  to  certain  trades  unions,  and  that,  if 
not  discharged  by  his  employer,  there  will  be  a  general  strike,  at- 
tempts to  persuade  such  employer  to  avoid  further  difficulty  by  dis* 
cliarging  such  employu,  does  not  make  the  corporation  a  co-conspirator 
with  the  trades  unions  in  seeking  the  dischar^^e  of  such  employ^, 
(p.  547.) 

CONSPIBAOY  to  Obtain  the  Discharge  of  Workman— Findlnf 
of,  Wben  Sustained. — A  finding  that  the  defendants  conspired  to- 
gether to  compel  the  plaintiff  to  employ  only  union  carpenters,  and 
that,  in  pursuance  of  such  conspiracy,  they  caused  a  breach  of  an 
existing  contract  of  employment  between  the  plaintiff  and  one  of  the 
defendants  without  any  just  cause  or  legal  provocation,  is  warranted 
by  evidence  tending  to  show  that  the  plaintiff  was  in  the  employ  of 
a  person  who  had  a  contract  with  one  of  the  defendants  to  do  cer- 
tain concrete  work  in  a  building  under  process  of  erection  for  it,  and 
that  defendants,  for  the  purpose  of  compelling  the  employment  only 
of  persons  belonging  to  such  trades  unions,  united  in  securing  the 
abandonment  of  such  defendant,     (p.  647.) 

INJUNCTION  Extending  Beyond  tbe  Oase  Made  by  tlie  Com- 
plaints— In  a  Suit  to  fiestraln  Defendants  from  Oarrsrlng  Out  a  Con- 
spiracy to  Compel  tbe  Discharge  of  nonunion  workmen  through  the 
violation  of  a  contract,  the  court  cannot  grant  an  injunction  to  pre- 
vent interference  in  the  future,  if  the  plaintiff^  in  the  performance  of 
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other  contracts,  clioses  to  employ  nonunion  workmen.  There  is  no 
presumption  that  the  defendants  will  engage  in  similar  wrongful  acts 
in  the  future,  and  if  they  do  so,  this  must  be  pleaded  and  proved  be- 
fore it  ean  be  the  ground  for  relief,     (p.  548.) 

Suit  in  equity,  the  bill  in  which  was  filed  February  23,  and 
amended  on  February  28  and  March  3, 1906.  The  plaintiff  was 
a  Maine  corporation,  having  a  place  of  business  in  Boston. 
The  defendants  were  the  business  agent,  the  president,  the 
vice-president,  the  secretary,  and  the  treasurer  of  the  Car- 
penters' District  Council  of  Boston  and  vicinity.  The  per- 
sons thus  named  as  officials  were  also  made  defendants  per- 
sonally, and  other  persons  were  made  defendants  as  officers  of 
the  Building  Trades  Council.  A  corporation  known  as  the 
Christian  Science  Board  of  Directors  and  two  other  members 
were  also  defendants.  The  object  of  the  suit  was  to  enjoin 
the  defendants,  other  than  the  Christian  Science  Board  of 
Directors,  from  inducing  that  defendant  to  break  its  contract 
with  the  plaintiff,  under  which  it  had  been  employed  to  con- 
struct and  complete,  by  March  12,  1906,  a  concrete  floor  in  the 
First  Church  of  Christ,  Scientist,  on  Falmouth  street,  Boston, 
and  also  to  enjoin  the  defendant  corporation  from  breaking 
its  contract,  and  all  the  defendants  from  interfering  by 
threats,  intimidation,  or  coercion  with  any  of  the  persons  em- 
ployed by  the  plaintiff,  and  from  combining  and  conspiring 
to  compel  plaintiff  to  employ  only  members  of  any  labor 
union. 

The  master  to  whom  the  case  was  referred  reported  in  favor 
of  the  plaintiff.  Afterward  the  case  was  heard  on  the 
master's  report,  and  the  defendant's  exceptions,  and  all  such 
exceptions  were  overruled,  except  one,  and  the  case  was  re- 
ported for  full  determination  by  the  supreme  court,  as  fol- 
lows: 

"This  case  came  on  for  hearing  upon  the  filing  of  the 
master's  report  and  the  exceptions  of  the  defendants  thereto. 
I  overruled  all  the  exceptions  except  the  second  exception  of 
the  defendant  Christian  Science  Board  of  Directors. 

**The  plaintiff  contended  that  the  defendant  Christian 
Science  Board  of  Directors  became  a  co-conspirator  with  the 
other  defendants  from  the  time  when  they  first  sought  to  in- 
duce the  plaintiff  to  discharge  the  workman  Stark.  Against 
the  plaintiff's  objection,  I  ruled  that  the  Christian  Science 
Board  of  Directors  became  co-conspirators  only  on  its  overt  act 
in  breaking  its  contract  with  the  plaintiff  on  Wednesday^ 
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February  21,  1906,  and  therefore  sustained  the  second  excep- 
tion so  far  as  the  same  applies  to  the  item  of  fifteen  dollars 
and  twelve  cents,  cost  of  reinstating  work  destroyed,  and  three 
dollars  and  thirteen  cents,  cost  of  advertising  in  the  public 
press,  said  items  of  damage  having  accrued  before  said  breach 
•of  contract.  Thus  modified  I  ordered  the  master's  report  to 
be  confirmed. 

''The  plaintiff  asked  for  a  permanent  injunction  in  the 
following  form: 

' ' '  That  the  following  respondents  named  in  said  bill,  to  wit, 
the  Carpenters'  District  Council  of  Boston  and  vicinity,  and 
each  and  every  member  thereof,  C.  W.  Cameron,  W.  D.  Mcin- 
tosh, S.  F.  McArthur,  H.  M.  Taylor,  J.  E.  Potts,  J.  F.  Med- 
land,  John  McLeod,  and  Patrick  Slow,  individually  and  as 
officers  and  agents  of  said  Carpenters'  District  Council,  and  the 
Christian  Science  Board  of  Directors,  and  the  servants,  agents, 
confederates  and  attorneys  of  each  of  the  foregoing  persons, 
associations  and  corporations,  and  all  others  who  may  act  in 
•concert  with  them  or  by  their  direction,  be,  and  they  hereby 
are,  perpetually  restrained  and  enjoined  from  combining  and 
conspiring  to  compel  said  complainant  in  the  prosecution  of 
its  business  to  employ  members  of  said  Carpenters'  District 
Council  or  of  any  other  labor  organization  so  called,  and  to 
refrain  from  employing  any  person  or  persons  who  may  be 
nonunion  men  so  called ;  and  said  respondents,  their  servants, 
agents,  confederates,  and  attorneys  are  further  enjoined  and 
restrained,  for  the  purpose  of  compelling  the  complainant  to 
employ  exclusively  in  the  transaction  of  its  work  and  business 
members  of  said  Carpenters'  District  Council  or  of  any  other 
labor  union,  from  breaking  or  combining  or  conspiring  to 
break,  or  causing  to  be  broken,  any  contract  or  contracts  which 
the  complainant  may  now  or  hereafter  have,  either  with  any 
of  the  defendants  herein  or  with  any  other  person  or  corpora- 
tion whatsoever;  and  for  said  purpose  from  directly  or  in- 
directly calling  or  combining  or  conspiring  to  call  or  cause  a 
strike  of  workmen  or  a  cessation  of  work  by  workmen  now  em- 
ployed or  hereafter  to  be  employed  by  the  complainant  in  the 
transaction  of  its  business,  and  for  such  purpose  from  inter- 
fering by  threats,  intimidation,  or  coercion,  or  any  other  ob- 
structive action,  with  any  of  the  persons  now  employed  or 
whom  said  complainant  may  hereafter  seek  to  employ  in  the 
transaction  of  its  business,  and  for  said  purpose  from  com- 
bining and  conspiring  to  interfere  with  the  said  complainant 
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in  the  practice  and  prosecution  of  its  occupation  and  business, 
and  to  prevent  and  obstruct  it  from  obtaining  further  con- 
tracts therefor  and  employment  therein,  or  from  securing  the 
services  of  workmen  to  carry  out  such  contracts.' 

''The  defendants  other  than  the  Christian  Science  Board  of 
Directors  objected  to  any  injunction  which  should  apply  to 
any  part  of  the  plaintiff's  business  except  the  particular  work 
being  done  by  the  plaintiff  under  contract  with  the  defendant 
Christian  Science  Board  of  Directors,  which  work  was  com- 
pleted on  March  12>  1906.  Against  the  plaintiff's  objection,  I 
ruled  that  the  injunction  should  apply  only  to  said  work,  and 
not  to  other  work. 

''No  question  is  made  that  the  bill  as  to  the  defendants 
William  B.  Johnson,  Charles  Brigham,  Charles  C.  Coveney, 
John  Doe  and  Richard  Roe,  and  the  Building  Trades  Council 
should  be  dismissed  without  costs. 

"All  questions  of  pleading  are  waived. 

"At  the  request  of  the  plaintiff  I  report  the  ease  to  the  full 
court,  such  decrees  to  be  entered  as,  on  the  master's  report, 
law  and  justice  require." 

G.  W.  Anderson  and  B.  H.  Ruby,  for  the  plaintiff. 

F.  W.  Mansfield,  for  the  defendants,  other  than  the  Chris- 
tian Science  Board  of  Directors. 

«i*  BRALET,  J.  The  plaintiff's  bill  prays  for  injunctive 
relief,  and  the  assessment  of  damages  against  the  defendants, 
who  are-  alleged  to  have  formed  a  conspiracy  to  compel  it 
under  penalty  of  a  general  strike  of  its  employes  to  hire  only 
union  workmen  in  the  erection  of  a  large  building  then  in 
process  of  construction  under  its  contract  with  the  Christian 
Science  Board  of  Directors,  one  of  the  defendants.  Upon  the 
principal  question,  the  master  to  whom  the  case  was  referred 
found  in  favor  of  the  plaintiff,  and  his  report  was  confirmed, 
except  as  to  the  time  when  this  *^*  defendant  became  a  party 
to  the  conspiracy.  By  the  modification  of  the  single  justice  it 
was  held  that  it  did  not  unlawfully  participate  until  February 
21, 1906,  when  the  board  voted  to  request  the  plaintiff  to  cease 
work  as  they  had  decided  to  finish  the  building  in  another  way. 
The  master  not  only  finds  that  this  action  was  taken  and  com- 
municated to  the  plaintiff,  who  refused  compliance,  but  that 
<m  February  15,  1906,  after  having  been  informed  by  the  de- 
fendant Cameron  that  a  general  strike  was  proposed  if  the 
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plaintiff  continued  to  employ  one  Stark,  who  did  not  belong  to 
either  of  the  unions,  the  members  of  the  board  had  an  inter- 
view with  the  plaintiff.  In  this  interview  they  requested  the 
plaintiff  either  to  discharge  Stark,  or  procure  employment 
for  him  elsewhere,  or  permit  them  to  do  so,  and  this  action  is 
found  to  have  been  taken  to  avoid  a  general  strike  which  they 
believed  probable  if  he  was  permitted  to  remain.  By  the 
pleadings  and  in  the  report  this  defendant  is  described  as  a 
corporation  known  as  the  Christian  Science  Board  of  Di- 
rectors, and  there  is  no  statement  or  finding  that  this  body  was 
representative  rather  than  original,  or  that  the  authority  of 
the  board  if  treated  as  the  corporation  itself  was  limited  by 
any  by-law  or  vote.  The  conspiracy  charged  and  proved  was 
a  combination  to  coerce  the  plaintiff  to  accede  to  the  demands 
of  Cameron  and  the  organizations  named  as  defendants,  in 
which  this  defendant  joined.  Being  a  body  corporate  gave  it 
no  immunity  from  the  consequences,  for  which  it  could  be  held 
liable  as  if  it  had  been  a  natural  person:  White  v.  Apsley 
Rubber  Co.,  194  Mass.  97,  80  N.  E.  500,  8  L.  R.  A.,  N.  S.,  484, 
and  cases  cited ;  Buffalo  Lubricating  Oil  Co.  v.  Standard  Oil 
Co.,  106  N.  Y.  669,  12  N.  B.  825.  But  while  in  a  conspiracy 
at  common  law  an  overt  act  need  neither  be  alleged  nor 
proved,  as  the  offense  consists  in  the  unlawful  combination, 
there  must  be  a  mutual  understanding  whereby  all  the  con- 
spirators work  together  for  a  common  end :  Commonwealth  v. 
Hunt,  4  Met.  Ill,  38  Am.  Dec.  346;  Commonwealth  v.  East- 
man, 1  Cush.  189,  48  Am.  Dec.  196;  Revere  Water  Co.  v. 
Winthrop,  192  Mass.  455,  78  N.  E.  497.  The  plans  of  the 
other  defendants  were  well  on  foot  when  this  defendant,  who 
had  been  informed  of  their  object,  intervened,  and  sought  by 
its  representations  to  persuade  the  plaintiff  to  avoid  all  future 
difficulty,  by  discharging  an  employ^  who  had  not  become 
obnoxious  to  the  corporation,  except  by  reason  of  its  pecuniary 
interest  that  there  should  be  no  ^^*  unreasonable  delay  in  the 
completion  of  its  church.  The  master  did  not  report  the  evi- 
dence, and  the  usual  rule  applies.  But  beyond  this  special 
finding,  he  made  no  further  finding  as  to  the  conduct  of  the 
members  of  the  board  before  the  vote  was  taken.  It  is  plain 
that  the  interview  with  the  accompanying  proposals  was  ad- 
visory only,  and  not  intended  to  re-enforce  or  aid  in  the  coer- 
cive measures  adopted  by  the  unions  and  their  representatives, 
or  to  form  a  part  of  the  measures  of  active  interference  which 
the  other  defendants  were  taking  to  enforce  their  demand. 


Feb.  1907.]  *   Aberthaw  Construction  Co.  v.  Cameron.    547 

The  ruling  that  the  proposals  made  at  this  conference  did  not 
make  them  co-conspirators  by  participation,  therefore,  must 
be  sustained. 

In  the  general  scheme  of  the  conspiracy  the  breaking  of  the 
contract*  which  subsequently  followed  was  an  important  ele- 
ment, and,  when  taken  in  connection  with  the  action  of  the 
other  bodies  of  which  the  board  had  knowledge,  the  concluding 
finding  that  the  defendants  against  whom  this  bill  is  pros- 
ecuted "conspired  together  to  compel  the  plaintiflE  to  employ 
only  union  carpenters,"  and  **that  in  pursuance  of  such  con- 
spiracy they  caused  a  breach  of  the  existing  contract  of  em- 
ployment between  the  plaintiff  and  the  defendant  board,  with- 
out any  just  cause  or  lawful  provocation,"  was  well  war- 
ranted :  Walker  v.  Cronin,  107  Mass.  555 ;  South  Wales  Min- 
ers' Federation  v.  Glamorgan  Coal  Co.,  [1905]  App.  Cas.  239, 
250,  253. 

The  remaining  question  relates  to  the  form  and  scope  of  the 
decree.  An  interlocutory  injunction  having  issued  under  the 
iirst  prayer  of  the  bill,  the  plaintiff  fully  performed  its  con- 
tract, ^^^  completing  the  work  more  than  two  months  before 
the  case  appears  to  have  been  ripe  for  the  entry  of  a  final 
decree.  The  plaintiff  is  not  content  with  a  decree  in  which 
relief  is  confined  to  the  unlawful  acts  of  the  defendants  in 
connection  with  the  contract  described  in  its  bill,  but  asks 
for  a  permanent  injunction  restraining  the  unions  and  their 
officers  from  any  interference  in  the  future  if  the  plaintiff 
in  the  performance  of  other  contracts  chooses  to  employ  non- 
union workmen.  To  this  proposition,  the  answer  is  plain. 
By  the  terms  of  the  report  under  which  the  case  is  before  us, 
while  it  is  stated  that  all  questions  of  pleading  are  waived, 
it  is  also  stated  that  such  decrees  are  to  be  entered  on  the 


•The  vote  of  the  defendant  corporation  was  communicated  to  the  plain- 
tiff in  a  letter  from  the  architect  of  the  corporation,  found  by  the  master 
to  have  been  ita  agent  for  the  purpose.  This  letter  contained  the  follow- 
ing sentence :  '  *  1  am  instructed  by  the  Directors  of  the  First  Church  of 
Christ,  Scientist,  to  inform  you  that  it  la  their  wish  that  you  retire  im- 
mediately from  the  work  at  the  First  Church  of  Christ,  Scientist.  It  has 
been  decided  by  them  to  do  the  remainder  of  the  \^ork  included  in  your 
contract  in  a  different  manner,  commencing  at  1  oVlock  to-day." 

About  12  o'clock  on  the  same  day  the  agent  of  the  defendant  corpo- 
ration ordered  the  plaintiff  to  leave  the  job,  and,  upon  its  refusal  to  do 
so,  this  agent  called  the  watchman  employed  by  the  directors  to  police  the 
building,  who  forcibly,  but  without  actual  physical  violence,  ejected  the 
foreman  of  the  plaintiff  from  the  job  and  escorted  him  to  the  street, 
and  the  men  employed  by  the  plaintiff  followed. 
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master's  report  as  law  and  justice  require.  The  master's  re- 
port rests  upon  the  frame  of  the  bill  with  which  it  must  be 
considered,  not  only  for  the  purpose  of  the  modification,  but 
as  to  the  extent  of  the  relief  to  which  the  plaintiff  is  entitled. 
This  issue  was  not  presented  by  the  pleadings,  and  conse- 
quently it  neither  has  been  heard  and  determined  by  the 
master  nor  by  the  single  justice.  If  the  pleadings  are  disre- 
garded, it  would  be  equally  extraordinary  to  enter  such  a  de- 
cree upon  the  report  of  a  master  to  whom  this  question  was 
not  referred,  and  upon  which  he  has  not  passed.  The  con- 
spiracy in  which  the  defendants  are  found  to  have  partici- 
pated was  an  unjustifiable  wrong  causing  temporary  damage: 
Martell  v.  White,  185  Mass.  255,  102  Am.  St.  Rep.  341,  69  N. 
E.  1085,  64  L.  B.  A.  260.  But  while  the  unlawful  conduct 
has  been  proved  in  the  present  case,  this  fact  raises  no  pre- 
sumption that  in  the  future  defendants  will  engage  in  similar 
wrongful  acts :  Hatch  v.  Bayley,  12  Cush.  27 ;  Phelps  v.  Cut- 
ler, 4  Gray,  137;  Stewart  v.  Thomas,  15  Gray,  171;  Baldwin 
V.  Parker,  99  Mass.  79,  96  Am.  Dec.  697 ;  Kline  v.  Baker,  106 
Mass.  61.  And  if  such  a  combination  exists,  it  must  be  pleaded 
and  proved  before  appropriate  relief  can  be  granted:  See 
Plant  V.  Woods,  176  Mass.  492,  79  Am.  St.  Rep.  330,  57  N.  E, 
1011,  51  L.  R.  A.  339 ;  Reynolds  v.  Everett,  144  N.  T.  189,  39 
N.  E.  72.  The  plaintiff  is  entitled  to  a  decree  with  costs  con- 
firming the  master's  report  as  modified,  awarding  execution 
for  the  damages  assessed,  less  the  diminution  thus  caused,  and 
the  injunction  heretofore  issued  may  be  made  perpetual  if  it 
desires. 
Ordered  accordingly. 


Private  Corporations  are  Liahle  for  neir  Torts  eommitted  under  such 
circumstancea  as  would  attach  liability  to  private  persons.  That  the 
conduct  complained  of  necessarily  involved  malice,  or  was  beyond  the 
scope  of  corporate  authority,  constitutes  no  defense:  Sawyer  v.  Nor- 
folk, 142  N.  C.  1,  115  Am.  St.  Rep.  716;  Southern  Ry.  Co.  v.  State, 
125  Ga.  287,  114  Am.  St.  Bep.  203.  For  cases  where  corporations  have 
been  held  liable  for  conspiracy,  see  West  Virginia  Transportation  Co. 
V.  Standard  Oil  Co.,  50  W.  Va.  611,  88  Am.  St.  Bep.  895;  "Zinc  Carbon- 
ate Co.  V.  First  Nat.  Bank,  103  Wia.  125,  74  Am.  St.  Bep.  845;  Dorsey 
Machine  Co.  v.  McCaffrey,  139  Ind.  645,  47  Am.  St.  Bep.  290. 

Injunctions  Against  the  Conspiracies  and  other  unlawful  practices 
of  trades  unions  have  been  frequently  issued  in  recent  years:  See 
Goldberg,  Bowen  &  Co.  v.  Stablemen's  Union,  149  Cal.  429,  117  Am. 
St.  Bep.  145;  Purvis  v.  United  Brotherhood,  214  Pa.  348,  112  Am.  St. 
Bep.  757;  Franklin  Union  v.  People,  220  111.  355,  110  Am.  St.  Bep. 
248;  note  to  Gray  y.  Building  Trades  Council,  103  Am.  St.  Bep.  488. 
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HAYES  V.  WILKINS. 

[194  Mass.  223,  80  N.  E.  449.] 

HASTEB  AND  8EBVANT,  Act  of  tbe  Latter,  ITh^a  Imputed 
to  the  Former. — ^If  the  driver  of  a  team,  while  engaged  in  the  bnri- 
nes8  of  the  master,  leaves  the  team  unhitched  and  unattended  in  a 
public  street,  to  go  into  a  poolroom  on  an  errand  of  his  own,  to  obtain 
some  tobacco  for  himself,  and  the  team  runs  awaj  and  injures  a  per- 
son in  the  exercise  of  due  care,  the  negligence  of  the  driver  in  leav- 
ing the  team  is  the  omission  to  continue  in  its  proper  custody  when 
he  had  such  custody  for  the  master,  and  the  latter  is  liable,    (p.  550.) 

Tort  for  personal  injuries  in  being  knocked  down  by  a  ran- 
away  horse,  the  property  of  the  defendant.  The  defendant 
was  a  truckman,  having  four  or  five  teams,  One  of  these  was 
in  the  custody  of  and  driven  by  a  man  named  Current,  who, 
after  finishing  his  work  for  the  day,  started  for  the  stable,  but 
stopped  at  a  poolroom  to  obtain  tobacco  for  his  own  use,  and 
the  horse  ran  away,  inflicting  the  injury  complained  of.  The  • 
trial  judge  raled  that  the  cause  of  the  injury  was  the  driver's 
leaving  the  team  unattended  and  going  into  the  poolroom  on 
an  errand  of  his  own ;  that  in  so  doing,  he  was  not  acting  in 
the  course  of  his  employment,  and  hence  that  his  master*  the 
defendant,  was  not  liable.  A  verdict  was  therefore  ordered 
for  the  defendant,  and  the  case  reported  for  the  determina> 
tion  of  the  supreme  court. 

W.  A.  Buie  and  J.  B.  Murphy,  for  the  plaintiff. 

W.  H.  Hitchcock  and  W.  I.  Badger,  for  the  defendant 

**•  KNOWLTON,  C.  J.  The  plaintiff  was  struck  and  in- 
jured by  a  horse  and  wagon  belonging  to  the  defendant.  The 
horse  was  running  away,  and  there  was  evidence  from  which 
the  jury  might  have  found  that  the  defendant's  driver  was 
negligent  in  leaving  the  horse  unhitched  and  unattended, 
knowing  that  it  was  unsafe  so  to  leave  him.  It  was  undis- 
puted that  the  plaintiff  was  in  the  exercise  of  due  care,  and 
the  principal  question  is  whether  there  was  evidence  that  the 
driver  was  acting  within  the  scope  of  his  employment  when  he 
left  the  horse. 

He  was  on  the  way  to  the  defendant's  stable,  after  having 
completed  the  regular  work  for  the  day  by  delivering  some 
merchandise  at  a.f  reight-house.  While  the  route  that  he  took 
was  not  the  shortest,  it  was  little  longer  than  the  other,  and 
the  jury  might  have  found  that  he  chose  it  because  the  other 
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was  blocked  by  teams,  and  that,  therefore,  he  was  within  the 
scopg  of  his  employment  up  to  the  time  when  he  left  the  horse. 
He  went  into  a  poolroom  to  get  some  tobacco,  and  this  move- 
ment, treated  as  an  independent  act,  was  not  for  the  master's 
benefit,  nor  within  the  scope  of  his  employment  as  a  servant. 
But  his  custody  of  the  horse  up  to  the  time  that  he  left  him 
was  in  the  performance  of  defendant's  business,  and  any 
negligence  in  maintaining  that  custody  was  negligence  for  the 
consequences  *^^  of  which  the  defendant  is  liable.  While  he 
had  the  horse  in  custody  for  his  master,  and  was  charged  with 
the  duty  of  continuing  this  custody  as  a  servant,  he  negli- 
gently omitted  to  continue  it,  and,  as  a  consequence,  the  horse 
ran  away.  His  purpose  in  going  into  the  poolroom  is  im- 
material. His  negligence  occurred  while  he  was  directly  en- 
ga^^^d  in  his  master's  business,  by  the  mere  omission  of  that 
which  he  should  have  done  in  the  business.  If  the  attempt 
were  to  charge  the  master  for  negligence  in  the  performance 
of  the  act  of  going  to  buy  tobacco,  the  case  would  be  diflEerent. 
If  the  driver  had  carelessly  injured  property  in  the  poolroom, 
the  defendant  would  not  be  liable,  because  his  going  into  the 
poolrQom,  considered  as  a  positive  act,  was  not  within  the 
scope  of  his  employment.  But  the  omission  and  failure  to 
continue  the  proper  custody  of  his  horse  when  he  had  him  in 
custody  for  the  master  was  an  omission  to  perform  his  duty  as 
a  servant  while  he  was  acting  for  his  master.  This  omission, 
quite  apart  from  the  purpose  which  accompanied  it,  was  a 
direct  and  proximate  cause  of  the  plaintiff's  injury. 

The  case  is  different  from  McCarthy  v.  Timmins,  178  Ma?s. 
378,  86  Am.  St.  Eep.  490,  59  N.  E.  1038,  in  which  the  driver, 
for  his  own  purposes,  had  driven  the  team  away  from  the 
streets  on  which  he  should  have  driven  it,  for  his  master,  and 
had  ceased  to  act  within  the  scope  of  his  employment  before 
the  negligent  omission  that  caused  the  accident. 

On  this  part  of  the  case  we  are  of  opinion  that  there  was 
evidence  for  the  jury.  We  discover  no  error  in  the  other 
rulings  at  the  trial. 

Verdict  set  aside. 


Tor  Authorities  upon  the  Question  involved  in  the  principal  ease, 
McCarthy  v.  Timmins,  178  Mass.  378,  86  Am.  St.  Eep.  490;  note  to 
Goodloe  V.  Memphis  etc.  B.  B.  Co.,  54  Am.  St.  Bep.  81;  McGlnnlB  v. 
Chicago  etc.  By.  Co.,  200  Mo.  347,  118  Am.  St.  Bep.  661;  Star  Brewery 
Co.  V.  Hauck,  222  111.  348,  113  Am.  St.  Bep.  420;  Foster-Herbert  Cut 
Btono  Co.  v.  Pagh,  115  Tenn.  688,  112  Am.  St.  Bep.  881. 
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HAYNES  V.  BLANCHARD. 

[194  Masf.  244,  80  N.  E.  504.] 

LIMITATIONS  OF  ACTIONS  upon  Judgmeota.— There  is  no 
itatnte  of  limitations  in  Massachusetts  fixing  the  time  after  which  an 
action  cannot  be  sustained  upon  a  judgment.  The  statute  providing 
that  a  judgment  or  decree  shall  be  presumed  to  be  satisfied  and  paid 
twenty  years  after  its  rendition  creates  a  presumption,  and  not  a 
limitation,  and  a  judgment  may,  therefore,  be  recovered  on  a  judg- 
ment rendered  more  than  twenty  years  prior  to  the  commencement  of 
the  action  upon  it,  if  the  evidence  rebuts  the  presumption  of  ita  pay- 
ment    (p.  552.) 

LIMITATION  OF  ACTIONS  npon  Judgments. — ^A  statute  im- 
posing a  limitation  of  twenty  years  upon  actions  upon  contracts  does 
not  apply  to  an  action  on  a  judgment,     (p.  552.) 

Action  of  contract  commenced  November  21,  1905,  by  the 
executor  of  the  will  of  Laura  A.  Haynes,  on  a  judgment  in 
her  favor  and  against  the  defendant,  rendered  July  9,  1885. 
The  defendant  pleaded  payment,  a  general  denial,  and  also 
the  statute  of  limitations.  The  evidence  at  the  trial  showed 
the  existence  of  the  judgment ;  that  it  had  never  been  paid  in 
whole  or  in  part;  that  the  defendant  had  resided  within  the 
state  ever  since  its  entry,  and  that  this  action  was  brought 
more  than  twenty  years  thereafter.  The  defendant  asked  the 
judge  to  rule  that  the  twenty  years'  statute  of  limitations  ap- 
plied, and  that  the  action,  therefore,  could  not  be  maintained, 
but  the  judge  refused  to  so  rule,  allowed  the  request  by  the 
plaintiff,  and  judgment  was  given  in  his  favor  for  the  amount 
sued  for.    The  defendant  alleged  exceptions. 

C.  F.  Jenney,  for  the  defendant. 

H.  H.  Bosworth,  for  the  plaintiff. 

•*«  KNOWLTON,  C.  J.  This  i3  an  action  upon  a  judg- 
ment, recovered  more  than  twenty  years  before  the  date  of 
the  writ,  and  the  only  question  is  whether  the  action  is  barred 
by  the  statute  of  limitations. 

The  provision  of  the  statute  touching  this  question  is  found 
in  Bevised  Laws,  chapter  202,  section  19,  and  is  as  follows : ' '  A 
judgment  or  decree  of  a  court  of  record  of  the  United  States 
or  of  this  or  any  other  state  of  the  United  States  shall  be 
presumed  to  be  paid  and  satisfied  at  the  expiration  of  twent^f 
years  after  it  was  rendered."  This  is  applicable  only  to  those 
Judgments  which  have  been  rendered  more  than  twenty  years. 
Jt  is  found  in  the  chapter  which  contains  the  general  statute 
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of  limitations,  and  it  is  a  special  limitation  of  judgments  in 
regard  to  which  there  is  no  proof  that  they  remain  unpaid. 
It  implies  that,  when  there  is  such  proof,  the  judgment  may  be 
enforced. 

This  statute  was  before  the  court  in  Denny  v.  Eddy,  22  Pick. 
633.  The  court  said  in  the  opinion:  ''The  only  statute  bar  to 
an  action  on  a  judgment  of  a  court  of  record  is  that  contained 
in  the  Revised  Statutes,  chapter  120,  section  24,  providing  that 
every  judgment  'shall  be  presumed  to  be  satisiSed  and  paid  at 
the  expiration  of  twenty  years  after  the  judgment  was 
rendered. '^ "  The  case  was  considered  in  reference  to  a  gen- 
eral plea  of  the  statute  of  limitations,  and  this  section  is  dis- 
tinctly held  "to  be  the  only  statute  bar"  to  such  an  action. 
The  general  provisions  of  the  statute  were  substantially  the 
same  then  as  now :  Bev.  Stats.,  c.  120,  sees.  1,  7 ;  Rev.  Laws^ 
c.  202,  sees.  1,  2.  In  Walker  v.  Robinson,  136  Mass.  280,  this 
statute  was  again  before  us,  and  it  was  assumed  both  by  coun- 
sel and  the  court  that,  on  proof  of  nonpayment,  lapse  of  time 
was  no  bar  to  an  action  on  such  a  judgment.  In  Day  v.  Cros^ 
by,  173  Mass.  433,  53  N.  E.  880,  there  was  the  same  assump- 
tion. We  have  been  referred  to  no  decision  that  modifies  the 
doctrine  of  Denny  v.  Eddy,  22  Pick.  533,  although  there  are 
two  or  three  dicta,  relied  on  by  the  defendant,  which  appear 
to  have  been  uttered  without  a  particular  consideration  of  the 
question,  and  without  thought  of  their  application  to  this 
special  provision  of  the  statute:  Von  Hemert  v.  Porter,  11 
Met.  210 ;  Bannegan  v.  Murphy,  13  Met.  251. 

^■^  The  defendant  relies  upon  the  fourth  clause  of  the  Re- 
vised Laws,  chapter  202,  section  1,  which  includes  within  the 
limitation  of  twenty  years  "actions  upon  contracts  which  are 
not  limited  by  the  provisions  of  the  following  section  or  by 
any  other  provision  of  law."  This  provision  was  before  the 
court  when  Denny  v.  Eddy,  22  Pick.  533,  was  decided.  The 
answer  to  the  contention  is  that  this  judgment  is  limited  by 
another  "provision  of  law,"  within  the  meaning  of  the  statute. 
Section  19  is  a  special  limitation  of  all  such  judgments,  unless 
there  is  affirmative  proof  that  they  have  not  been  paid.  Sec- 
tion 18  also  declares  that,  "If  a  special  provision  is  otherwise 
made  relative  to  the  limitation  of  any  action,  the  provisions 
of  this  chapter  which  are  inconsistait  therewith  shall  not 
apply."  Giving  section  19  its  true  meaning,  section  1,  if  con- 
strued as  the  -defendant  construes  it^  would  be  incooaisteiit 
with  it 
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Moreover,  the  whole  force  of  the  defendant's  argument  rests 
Qpon  his  contention  that  an  action  upon  a  judgment  is  an  ac- 
tion upon  contract,  within  the  meaning  of  the  fourth  clause. 
This  clause  relates  only  to  actions  of  contract  founded /'upon 
contracts,"  while  section  2  includes  ''actions  of  contract 
founded  upon  contracts  or  liabilities,  express  or  implied," 
except,  etc. 

There  are  many  cases  that  treat  a  liability  upon  a  judgment 
as  contractual  in  its  nature,  and  some  that  call  a  judgment  a 
contract;  but  there  are  others  in  which  tiie  word  ''contract" 
has  been  held  not  to  include  a  judgment.  The  meaning  of  the 
word  often  depends  upon  the  connection  in  which  it  is  used : 
See  Bidleson  v.  Whytel,  3  Burr.  1545 ;  Louisiana  v.  Mayor  of 
New  Orleans,  109  U.  S.  285,  3  Sup.  Ct.  Bep.  211,  27  L.  ed.  936  j 
Chase  v.  Curtis,  113  TJ.  S.  452,  5  Sup.  Ct.  Bep.  554,  28  L.  ed. 
1038 ;  Morley  v.  Lake  Shore  &  Michigan  Southern  By.,  146  U. 
S.  162,  13  Sup.  Ct.  Bep.  54,  36  L.  ed.  925 ;  Jordan  v.  Bobinson, 
15  Me.  167 ;  Wolffe  v.  Eberlein,  74  Ala.  99,  49  Am.  Bep.  809 ; 
Smitti  V.  Harrison,  33  Ala.  706 ;  Bae  v.  Hulbert,  17  111.  572. 

Actions  upon  the  judgments  referred  to  in  section  19  are 
specially  excepted  from  the  provisions  of  Bevised  Laws, 
chapter  202,  section  2,  and  we  are  of  opinion  that  such  judg- 
ments are  not  included  in  the  fourth  clause  of  section  1. 

Exceptions  overruled. 


A  Judgment  is,  bj  some  authorities,  regarded  as  a  contract  within  th* 
meaning  of  the  statute  of  limitations:  Spilde  ▼.  Johnson,  132  Iowa, 
484^  119  Am.  St.  Bep.  578.  But  by  other  authorities  it  is  not:  Dson 
▼.  Dahl,  99  Minn.  433,  116  Am.  St.  Bep.  435:  Berkson  v.  Cox,  73  Miss. 
339,  55  Am.  St.  Bep.  539;  McCaskiU  y.  McKinnon,  121  N.  C.  192,  02 
Am.  St.  Bep.  659. 


A.  BLUM  JB.'S  SONS  v.  WHIPPLE. 

[194  Mass.  253,  80  N.  £.  501.] 

PBINOIPAIi  AND  AGENT — Inqnlry  as  to  tbe  Extent  of  the 
Latter '8  Authority. — One  seeking  to  acquire  title  to  checks  by  the 
indorsement  of  an  agent  of  the  payee  is  bound  to  inquire  and  ascer- 
tain the  extent  of  his  authority,     (p.  554.) 

FBINOIPAL  AND  AGENT— Itathes— Delay  in  Giving  Notice 
of  an  Unantborised  Indorsement  of  diecks. — Where  an  agent  having 
cheeks  of  hia  principal  in  his  possession,  without  authority  to  indorse, 
transfer  or  collect  them,  proceeds  to  negotiate  and  indorse  them,  and 
to  collect  the  proceeds,  which  he  embezzles,  there  is  no  duty  on  the 
part  of  the  principal  to  give  prompt  notice  of  the  want  of  the  agent's 
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AQthorit^y  nor  'does  the  failure  to  do  so  for  two  years  eonstitate  a 
ratification  of  the  agent's  acts,  or  prevent  the  recovery  by  the  prin- 
cipal of  a  person  to  whom  the  checks  were  indorsed  and  who  has 
received  the  proceeds  thereof,     (p.  555.) 

Action  to  recover  moneys  received  by  the  defendants 
throuf^h  the  conversion  of  two  checks  made  payable  to  plain- 
tiffs and  indorsed  in  their  name  by  M.  K.  Newman,  who  was 
their  traveling  salesman,  and  which  the  defendant,  under  snch 
indorsement,  collected.  The  plaintiffs  became  aware  of  the 
indorsement  and  collection  in  May,  1901,  and  the  embezzle- 
ment by  their  salesman  of  the  money  collected,  and  caused 
criminal  proceedings  to  be  instituted  against  him,  but  did  not 
notify  the  defendants  of  his  want  of  authority  until  October, 
1903.  ^ 

The  defendants  asked  the  trial  couFt  to  rule  that,  as  the 
salesman  was  an  agent  of  the  plaintiff  to  the  extent  of  being 
rightfully  in  possession  of  the  checks,  the  plaintiffs,  by  their 
failure  to  notify  the  defendants  until  1903,  of  the  agent's 
want  of  authority,  ratified  his  acts  and  could  not  recover,  but 
the  court  refused  to  so  rule,  and  entered  judgment  in  favor  of 
the  plaintiffs  for  the  amount  sued  for,  and  the  defendants 
alleged  exceptions. 

J.  (Gordon,  for  the  defendants. 

A.  K.  Cohen,  for  the  plaintiff. 

^®  SHELDON,  J.  As  Newman  was  employed  by  the 
plaintiff  corporation  merely  as  a  traveling  salesman,  with  no 
authority  to  indorse  the  plaintiff's  name  upon  any  checks  or 
other  instruments,  and  as  he  never  was  held  out  by  the  plain- 
tiff as  having  any  such  authority,  there  is  no  doubt  of  the 
plaintiff's  right  of  ^*^  recovery  in  this  action  unless  it  has 
lost  this  right  by  its  long  silence  after  the  discovery  of  New^- 
man's  wrongful  acts:  Robinson  v.  Chemical  Nat.  Bank,  86 
N.  Y.  404 ;  Buckley  v.  Second  Nat.  Bank,  6  Vroom,  400,  10 
Am.  Rep.  249 ;  Graham  v.  United  States  Savings  Inst,  16  Mo. 
186.  He  was  only  a  special  agent  of  the  plaintiff,  with  lim- 
ited authority;  and  the  defendants,  before  taking  the  checks 
upon  his  indorsement,  were  bound  to  inquire  and  ascertain 
the  nature  and  extent  of  his  authority :  Lovett,  Hart  &  Phipps 
Co.  V.  Sullivan,  189  Mass.  535,  75  N.  B.  738,  and  cases  there 
cited. 

But  the  defendants  contend  that  the  plaintiff,  having  al- 
lowed more  than  two  years  to  elapse  after  learning  of  New- 
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man's  wrongful  acts,  and  before  it  gave  any  notice  to  the 
defendants  or  made  any  claim  upon  them,  was  guilty  of 
laches,  and  now  must  be  taken  to  have  ratified  the  acts  of  its 
agent  Newman. '  They  quote  the  language  of  Colt,  J.,  in 
Harrod  v.  McDaniels,  126  Mass.  413:  **It  is.  a  rule  in  the  law 
of  agency,  that  when  the  unauthorized  act  of  the  agent  is 
done  in  the  execution  of  a  power  conferred,  in  a  mode  not  sanc- 
tioned by  its  terms,  and  in  excess  or  misuse  of  the  authority 
given,  ratification  by  the  principal  is  more  readily  implied 
from  slight  acts  of  confirmation.  The  duty  to  disafiirm  at 
once,  on  knowledge  of  the  act,  is  said  to  be  more  imperative 
in  such  cases,  because  the  confidence  of  the  principal  in  the 
fitness  and  fidelity  of  the  person  he  has  selected  as  an  agent 
is  shown  by  the  relations  already  established  between  them." 
But  in  that  case  there  was  evidence  of  ratification  by  the 
affirmative  acts  of  the  defendant.  Nor  were  Newman's  acts, 
as  in  some  other  cases  cited  by  the  defendants,  done  in  the  ex- 
ecution of  a  power  conferred  by  the  plaintiff,  though  in  a 
mode  not  sanctioned  by  its  terms,  or  merely  in  excess  of  the 
strict  limitations  put  upon  his  authority :  Foster  v.  Rockwell, 
104  Mass.  167 ;  Brown  v.  Henry,  172  Mass.  559,  52  N.  B.  1073. 
Nor  did  the  plaintiff  receive  any  benefit  from  Newman's  acts, 
as  in  Brigham  v.  Peters,  1  Gray,  139,  nor  was  there  any  legal 
duty  incumbent  upon  the  plaintiff  to  give  prompt  notice  of 
the  facts  and  of  its  claims  to  the  defendants ;  its  delay  could 
be  nothing  more  than  one  of  the  circumstances  to  be  weighed 
against  it:  Greenfield  Bank  v.  Crafts,  2  Allen,  269;  Canal 
Bank  v.  Bank  of  Albany,  1-  Hill,  287.  It  could  not  have 
^®  been  ruled  as  matter  of  law  that  the  plaintiff  had  ratified 
Newman's  acts  in  indorsing  the  checks  to  the  defendants. 

Nor  was  the  plaintiff  guilty  of  such  negligence  or  laches  as 
to  take  away  its  right  of  recovery.  This  question  was  con- 
sidered under  somewhat  similar  circumstances  in  the  recent 
case  of  Murphy  v.  Metropolitan  Nat.  Bank,  191  Mass.  159,  114 
Am.  St.  Rep.  595,  77  N.  E.  693.  Here,  as  in  that  case,  it  did 
not  appear  that  any  loss  was  caused  to  the  defendants  or  that 
their  position  was  in  any  way  changed  by  the  failure  of  the 
plaintiff  to  notify  them  earlier  than  it  did :  ^Tamlin  v.  Sears, 
82  N.  T.  327.  Indeed,  it  affirmatively  appears  that  the  plain- 
tiff, as  soon  as  it  learned  of  these  transactions,  instituted 
criminal  proceedings  against  Newman,  but  that  he  has  never 
since  been  located,  except  that  it  was  rumored  that  he  was  in 
the  Philippine  Islands ;  and  these  facts  are  competent  to  show 
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that  the  defendants  have  not  been  injured  by  the  plaintiff's 
failure  to  give  them  any  earlier  notice.  And  see  the  cases 
cited  in  Murphy  v.  Metropolitan  Nat.  Bank,  191  Mass.  159, 
114  Am.  St.  Rep.  595,  77  N.  B.  693. 

The  rule  adopted  in  that  case  as  between  a  bank  and  one 
of  its  depositors  applies  a  fortiori  in  the  case  at  bar. 

It  follows  that  the  instructions  requested  by  the  defendants 
were  rightly  refused. 

Exceptions  overruled. 


AU  Persons  Dealing  with  an  Agent  aro  bound  to  ascertain  tbe  seope 
of  his  authority;  if  they  do  not,  they  ordinarily  deal  with  him  at 
their  peril:  More  v.  Skyles,  33  Mont.  135,  114  Am.  St  Bep.  801; 
Seattle  Shoe  Co.  y.  Packard,  43  Wash.  527,  117  Am.  St.  Bep.  1064. 
As  to  the  application  of  this  rule  to  an  agent's  indorsement  of  negoti- 
able paper,  see  Jackson  Paper  Mfg.  Co.  v.  Commercial  Nat.  Bank,  IW 
111.  151,  93  Am.  St.  Bep.  113;  Deering  ▼.  Kelso.  74  Minn.  41,  73 
St.  Bep.  324;  Jackson  y.  Bank,  92  Tens.  164,  30  Am.  St  Bep.  81« 


WALSH  ▼.  BROWN. 

[194  Mass.  317,  80  N.  E.  465.] 

ATTACHMENT,  Officer  Acting  Under  Writ  of,  What  may  not 

do. — ^If  an  officer  having  a  writ  of  attachment  against  a  woman  who 
owns  a  lunchroom  managed  by  her  husband  goes  to  such  room,  and, 
in  addition  to  attaching  the  chattels  therein,  orders  the  hnsband  and 
the  employes  out  of  the  room  in  the  evening,  it  being  mn  night  and 
day^  puts  a  lock  and  staple  on  the  door,  and  leaves  a  keeper  therein 
during  the  night,  and  by  thus  closing  prevents  the  customers  from 
coming  in  until  10  or  11  o'clock  of  the  next  forenoon,  these  acts  of 
expulsion  and  of  locking  np  are  beyond  his  authority  under  hit  writ. 
(pp.  557,  558.) 

A  PUBUO  OFFICEB  Exceeding  Bis  Authority  becomes  a  troa- 
passer  ab  initio,     (p.  558.) 

TBB8PAS8,  When  not  Walyed.^ — ^Tha  giving  of  a  bond  to  dis- 
solve an  attachment  does  not  estop  the  person  giving  it  from  main- 
taining an  action  against  the  attaching  officer  for  acts  done  by  him, 
and  not  justified  by  his  writ,  and  on  account  of  which  he  became  a 
trespasser  ab  initio,     (p.  558.) 

Tort  for  unlawfully  entering  the  plaintiff's  lunchroom, 
seizing  and  taking  possession  of  her  place  of  business,  and 
preventing  her  from  conducting  it  for  eighteen  hours.  The 
defendant  was  a  constable,  and  having  received  a  writ  of  at- 
tachment against  the  plaintiff,  he  took  possession  of  her  plaee 
of  business,  placed  a  keeper  in  charge,  and  maintained  him 
in  charge  for  more. than  eighteen  hours,  when  the  plaintiff 
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berein  gave  a  bond  to  dissolve  the  attachment,  and  the  keeper 
was  thereupon  withdrawn.  The  defendant  ordered  the  plain- 
tiff's husband  and  her  employes  out  of  the  store  in  the  even- 
ing, put  a  lock  and  staple  on  the  door,  and  left  a  keeper  in 
charge  during  the  night.  The  judge  directed  a  verdict  for 
the  defendant,  and  ordered  that  the  questions  of  law  might 
be  presented  to  the  supreme  court.  The  plaintiff  alleged  ex- 
ceptions. 

E.  V.  Callender  and  E.  M.  Shanley,  for  the  plaintiff. 

J.  L.  Sheehan   and  J.  S.  Cannon,  for  the  defendant. 

'**  HA!MMOND,  J.  The  defendant,  a  constable  in  the  city 
of  Boston,  received  a  writ  sued  out  by  one  Mahoney  against 
Susan  E.  Walsh,  the  plaintiff  in  this  action.  The  writ  in- 
strucj^ed  him  to  attach  the  goods  and  estate  of  the  said  Walsh, 
to  the  amount  of  one  hundred  and  ten  dollars.  Armed  with 
this  document  he  proceeded  to  a  lunchroom  owned  and  kept 
by  her,  but  under  the  immediate  management  of  her  husband, 
and,  as  stated  in  his  return,  attached  "certain  goods  and 
chattels,  ....  placed  a  keeper  over  said  property,  and  took 
from  cash  register,  twelve  dollars  and  ninety-three  cents." 
Neither  in  his  *^®  return  nor  in  the  evidence  at  this  trial  is 
there  any  more  specific  description  of  the  goods  and  chattels 
which  were  attached.  If  the  officer  had  stopped  there,  per- 
haps he  would  have  been  justified  by  his  writ  taken  in  connec- 
tion with  the  provisions  of  Revised  Laws,  chapter  167,  section 
43.  But  he  did  not  stop  there.  There  was  evidence  that  the 
store  was  **run  night  and  day."  It  appeared  that  the  defend- 
ant ''ordered  the  husband  of  the  plaintiff  and  her  employ^ 
out  of  the  store  in  the  evening,  and  put  a  lock  and  staple  on 
the  door,  leaving  the  keeper  therein  during  the  night."  From 
some  time  in  the  early  evening  of  the  day  of  the  attachment 
until  10  or  11  o'clock  the  next  forenoon,  he  kept  the  store 
locked  up  and  prevented  all  access  to  it.  There  was  evidence 
also  that  before  the  closing  of  the  store  he  forcibly  prevented 
customers  from  coming  in.  Against  the  exclusion  of  the  cus- 
tomers, the  closing  of  the  store  and  the  exclusion  of  the  hus- 
band and  servants  of  the  plaintiff,  the  plaintiff,  through  her 
husband,  protested,  but  finally  yielded. 

It  is  plain  that  in  these  various  acts  of  exclusion  and  in  the 
locking  up  of  the  store  the  defendant  went  beyond  the  au- 
thority of  his  writ,  and  of  the  statute  above  named;  and  no 
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citation  of  authorities  is  needed  in  support  of  the  proposition 
that  such  a  public  officer  exceeding  his  authority  becomes  a  tres- 
passer ab  initio.  The  third  and  fourth  requests  should  have  been 
given.  The  trespass  was  not  waived  by  the  subsequent  giving 
of  a  bond  to  dissolve  the  attachment.  The  bond  is  not  before 
us,  but  we  assume  it  to  be  the  statute  bond  to  pay  the  judg- 
ment, and  that  it  is  good  whether  or  not  there  has  been  any 
substantial  attachment.  The  defendant  in  the  writ  may  have 
preferred  in  that  way  to  avoid  all  further  trouble  about  the 
possession  of  her  store,  but  it  cannot  be  held  to  estop  her  from 
a  claim  for  damages  as  to  the  past  trespasses.  There  being 
evidence  of  a  trespass,  the  plaintiff  had  a  right  to  go  to  a 
jury. 

Since  the  exceptions  must  be  sustained  upon  this  ground,  it 
is  unnecessary  now  to  consider  the  exception  concerning  the 
filing  of  the  writ. 

Exceptions  sustained. 


The  Lidbility  of  Ministerial  Offlcera  to  private  individuals  for  the 
nonperformance  and  misperformance  of  official  duties  is  the  subjeet 
of  a  note  to  Worden  v.  Witt,  95  Am.  St.  Rep.  72.  The  acts  for  which 
sureties  on  official  bonds  are  liable  are  discussed  in  the  note  to  FeUer 
V.  Gates,  91  Am.  St.  Rep.  497.  And  damages  for  wrongful  or 
malicious  attachments  are  discussed  in  the  note  to  Tisdale  v.  Mayor^ 
68  Am.  St.  Bep.  266. 


MILLMORE  V.  BOSTON  ELEVATED  RAILWAY  COM- 
PANY. 

[194  Mass.  323,  80  N.  E.  445.] 

COMMON  CARRIERS  are  not  Insurers  of  the  Safety  of  Their 
Passengers. — Thej  are  held  to  reasonable  care  only,  and  that  care 
means  the  highest  care  consistent  with  the  proper  transaction  of  their 
business,     (p.  560.) 

STREET  RAILWAYS,  Duty  of,  to  Alighting  Passengers.— A 

conductor  docs  not  perform  his  duty  by  simply  waiting  a  reasonable 
time  for  a  passenger  to  alight.  He  must  exercise  reasonable  care  to 
see  that  the  passenger  is  off  the  car.  He  is  not,  however,  absolutely 
bound  to  see  that  the  passenger  is  off.  The  care  resting  on  him  is 
the  highest  care  consistent  with  the  proper  transaction  of  the  bnsiness,. 
and  if  he  has  exercised  that  degree  of  care,  he  has  not  been  negligent, 
(p.  561.) 

STREET  RAILWATS,  Dnty  of,  to  See  Alighting  Passenger. — 
A  conductor  of  a  street  railway  is  not  bound  absolutely  to  see  that 
an  alighting  passenger  has  safely  alighted  before  starting  the  car, 
but  such  conductor  is  required  to  know,  if  in  the  exercise  of  due  care, 
caution  and  diligence  he  could  knoW,  that  any  person  is  attempting 
to  alight  before  ])irmitting  the  car  to  start  in  snch  a  manner  as 
might  be  liable  to  injure  him.     (pp.  561,  562.) 
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Tort  against  a  street  railway  company  by  a  passenger  suffer- 
ing injury  while  attempting  to  alight.  Verdict  and  judgment 
for  the  plaintiff,  and  the  defendant  alleged  exceptions. 

E.  P.  Saltonstall  and  S.  H.  E.  Freund«  for  the  defendant 

T.  P.  Vahey,  for  the  plaintiff. 

3^  HAMMOND,  J.  The  plaintiff,  a  woman  fifty-six  years 
old,  testified  that  she  took  in  Boston  an  open  car  of  the  de- 
fendant which  was  bound  for  Watertown ;  that  she  sat  in  the 
sixth  seat  from  the  rear  of  the  car,  on  the  extreme  left  hand, 
and  had  a  bundle  and  handbag  with  her;  that  a  number  of 
men  afterward  boarded  the  car  "at  a  point  before  the  one 
where  she  intended  to  alight,"  and  that  some  of  the  men  re- 
mained standing ;  that  she  desired  to  get  off  at  Royal  street,  in 
Watertown,  and  upon  her  signal  to  the  conductor  he  stopped 
the  car  there;  that  she  got  down  on  the  left-hand  running- 
board,  and  then,  for  the  first  time,  attempted  to  pick  up  the 
bundle  which  she  had  placed  upon  the  floor  of  the  car;  and 
that  while  she  was  in  that  position  the  conductor  started  the 
car,  by  reason  of  which  she  was  thrown  to  the  ground  and  in- 
jured. She  was  corroborated  by  several  witnesses  as  to  what 
occurred  after  she  boarded  the  car.  One  Blakeney  testified 
that  at  the  time  of  the  accident  he  was  engaged  in  a  dispute 
with  the  conductor  as  to  whether  the  witness  had  paid  his 
fare.  The  evidence  showed  that  the  accident  took  place  at  a 
few  minutes  before  11  o'clock,  P.  M.,  on  Saturday,  July  18, 
1903,  and  that  the  night  was  very  dark.  At  the  time  of  the 
trial,  the  conductor  was  dead,  and  it  was  agreed  that  the  only 
statement  made  by  him  before  his  death  was  that  ^*'  con- 
tained in  his  report  made  out  at  the  time  of  the  accident,  to 
the  effect  that  '*he  did  not  see  the  lady  fall,  but  was  told  by 
another  passenger  that  she  had  fallen." 

It  was  contended  by  the  defendant  that  the  conductor  had 
waited  a  reasonable  length  of  time  before  starting  his  car,  and 
that  under  all  the  circumstances,  considering  the  number  of 
passengers  and  the  length  of  time  that  he  had  waited,  it  was  a 
question  for  the  jury  whether  before  starting  the  car  he  had 
not  done  all  that  was  required  of  him.  Upon  this  point  the 
judge,  after  stating  the  question  to  be  whether  the  conductor 
exercised  **the  highest  degree  of  care  that  could  be  exercised 
under  the  circumstances  to  see  that  she  [the  plaintiff]  had  an 
opportunity  to  get  off  and  the  car  was  not  started  until  she 
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had  had  that  reasonable  opportunity  to  get  off  and  to  take 
her  bundles  off/'  proceeded  thus:  ''But  the  highest  d^n^ee  of 
<3are  would  require  the  conductor  to  move  if  he  was  not  in  a 
position  to  see  whether  the  passenger  was  off;  and  the  highest 
degree  of  care  would  call  upon  him  to  move,  and  even  to  the 
extent  of  getting  off  his  car  if  he  could  not  do  any  other  way, 
to  see  whether  a  passenger  was  off.  The  question  whether  the 
conductor  did  all  he  could  to  see — ^it  is  for  you  to  consider. 
But  he  ought  not  to  have  started  the  car  until  the  passenger 
had  an  opportunity  to  get  off  and  a  reasonable  opportunity, 
and  he  should  have  looked  out  to  see  whether  she  was  off.  It 
is  not  enough  that  he  waited  a  certain  length  of  time."  At 
the  close  of  the  charge  the  defendant  specifically  objected  to 
that  portion  of  it  wherein  it  was  stated  in  substance  that  the 
highest  degree  of  care  required  the  conductor  to  move  even  to 
the  extent  of  getting  off  his  car  to  see  whether  a  passenger  was 
off.  We  have  no  doubt  that  in  many  cases  a  jury  might  find 
that  a  conductor  should  move  from  his  car  to  ascertain 
whether  a  passenger  was  fairly  off  or  fairly  on  the  car.  But 
we  understand  that  by  the  language  of  which  the  defendant 
complains  the  judge  meant  that  as  matter  of  law  a  conductor 
of  a  street-car  does  not  come  up  to  the  requisite  degree  of  care 
unless  he  actually  sees  whether  the  passenger  is  fairly  off  or 
fairly  on  the  car,  as  the  case  may  be. 

Common  carriers  are  not  the  insurers  of  the  life  or  the  safety 
of  their  passengers.  They  are  held  to  reasonable  care  only; 
and,  briefly  stated,  that  care  when  applied  to  them  means  the 
highest  ^^^  care  consistent  with  the  proper  transaction  of 
their  business.  As  to  the  nature  of  this  care,  the  follow^ing 
language  by  Knowlton,  J.,  in  Dodge  v.  Boston  &  Bangor 
Steamship  Co.,  148  Mass.  207,  12  Am.  St.  Rep.  541,  19  N.  E. 
373,  2  L.  R.  A.  83,  is  instructive:  ''Difficulty  in  the  applica- 
tion of  this  rule  has  sometimes  come  from  an  improper  inter- 
pretation of  the  expressions  'utmost  care  and  diligence,' 
'most  exact  care,'  and  the  like.  These  do  not  mean  the  ut- 
most care  and  diligence  which  men  are  capable  of  exercising. 
They  mean  the  utmost  care  consistent  with  the  nature  of  the 
carrier's  undertaking,  and  with  a  due  regard  for  all  the  other 
matters  which  ought  to  be  considered  in  conducting  the  busi- 
ness. Among  these  are  the  speed  which  is  desirable,  the 
prices  which  passengers  can  afford  to  pay,  the  necessary  cost 
of  different  devices  and  provisions  for  safety,  and  the  relative 
risk  of  injury  from  different  possible  causes  of  it.    With  this 
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interpretation  of  the  rule,  the  application  of  it  is  easy.  As 
itpplied  to  every  detail,  the  rule  is  the  same.  The  degree  of 
care  to  be  used  is  the  highest;  that  is,  in  reference  to  each 
particular  it  is  the  highest  which  can  be  exercised  in  that 
particular  with  a  reasonable  regard  to  the  nature  of  the  under- 
taking and  the  requirements  of  the  business  in  all-  other 
particulars.*' 

Applying  this  to  the  action  of  the  conductor,  it  will  be  seen 
that  on  the  one  hand  the  rule  is  not  that  the  conductor  of  a 
street-car,  after  waiting  a  reasonable  time  for  a  passenger  to 
get  on  or  off,  as  the  case  may  be,  may  start  without  taking  any 
pains  to  see  whether  the  passenger  is  either  on  or  off.  The 
<5onductor  has  not  performed  his  duty  when  he  has  simply 
waited  a  reasonable  time.  He  must  exercise  reasonable  care, 
as  above  defined,  to  see  that  the  passenger  is  on  or  off  the  car. 
On  the  other  hand,  the  rule  is  not  that  he  must  absolutely  see 
whether  the  passenger  is  on  or  off.  In  this,  as  in  every  other 
detail,  there  is  resting  upon  him  the  same  degree  of  care, 
iiamely,  the  highest  care  consistent  with  the  proper  transac- 
tion of  the  business;  and,  if  he  has  exercised  that  degree  of 
<iare,  he  has  not  been  negligent.  In  the  case  before  us  that 
was  the  degree  of  care  imposed  upon  this  conductor.  The 
plaintiff  has  cited  to  us  several  text-books  and  cases  in  support 
of  the  proposition  laid  down  by  the  trial  judge  in  this  case, 
but  in  many  of  them  it  is  plain  from  the  context  that  when  the 
court  says  that  the  conductor  must  see  that  the  passenger  is  on 
or  off,  the  meaning  is  that  he  must  use  the  ^^^  highest  degree 
of  care  to  see  it.  See,  for  instance,  the  language  of  Fuller,  C. 
J.,  in  Washington  &  Georgetown  R.  R.  v.  Harmon's  Admr., 
147  U.  S.  571,  13  Sup.  Ct.  Rep.  557,  37  L.  ed.  284.  The  rule 
is  properly  stated  in  North  Chicago  Str.eet  R.  R.  v.  Cook,  145 
111.  551,  33  N.  E.  958,  a  case  cited  by  the  plaintiff:  ** Carriers 
of  passengers  are  held  to  the  exercise  of  the  utmost  or  highest 
degree  of  care,  skill,  and  diligence  for  the  safety  of  the  pas- 
senger that  is  consistent  with  the  mode  of  conveyance  em- 
ployed. The  car  or  train  was  in  control  of  the  conductor,  and 
he  was  required  to  know,  if  by  the  exercise  of  due  care,  cau- 
tion and  diligence  in  the  discharge  of  his  duties  he  could  know, 
whether  any  person  was  attempting  to  get  on  or  off  his  train 
or  car,  before  permitting  the  same  to  start  in  such  manner  as 
would  be  liable  or  likely  to  injure  a  person  so  getting  on  or  off 
the  same."  This  rule  seems  to  us  to  be  correct  on  principle 
•and  supported  by  the  weight  of  authority^  and  so  far  as  there 
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are  decisions  elsewhere  to  the  contrary,  we  cannot  follow  thenu 
We  therefore  think  that  the  language  excepted  to  was  an 
erroneous  statement  of  the  law. 

There  is  some  ground  for  saying  that  this  error  was  corrected 
by  the  court  in  a  subsequent  part  of  the  charge,  and  so  no 
harm  was  done  to  the  defendant.  A  careful  view  of  the 
whole  charge,  however,  satisfies  us  that  the  error  was  not  cor- 
rected, and  the  fact  that  the  presiding  judge  did  not  strike 
out  or  modify  the  erroneous  part  even  after  his  attention  was 
specially  called  to  it  by  the  defendant's  exception  at  the  dose 
of  the  charge,  indicates  that  the  judge  still  adhered  to  it  as  a 
view  of  the  law  by  which  the  jury  should  be  guided,  and  that 
the  jury  may  properly  have  so  understood.  There  was  a  mis- 
trial. 

The  conclusion  to  which  we  have  come  on  this  part  of  the 
case  makes  it  unnecessary  to  consider  the  other  exceptions. 

Exceptions  sustained. 


r^  Duty  of  Street  BaHway  Companiet  to  alighting  passengen  Is  dis- 
cnssed  in  the  recent  not«  to  ThompeoA  v.  Gardner  ete.  By.  Co.,  IIS 
Am.  St.  Bep.  471« 


McCAFFBRTT  v.  LEWANDO*S  FRENCH  DYEING  AND 

CLEANING  COMPANY. 

[194  Mass.  412,  80  N.  E.  400.] 

HASTES  AND  SEBVANT— Assomptloii  of  BidES^— A  worknuuft 
employed  in  a  factory  assumes  all  the  obyious  ridU,  whether  aa  a 
matter  of  fact  he  knows  of  them  or  not,  and  it  is  for  him  to  deter- 
mine whether  he  will  make  an  examination  before  going  to  work^ 
or  wiU  work  without  such  examination  and  take  hia  ehaneea.  (pw 
564.) 

MASTEB  AND  BEBVANT.— A  workman  falling  into  a  hole  la 
a  floor,  which  is  clearly  yisible  and  mast  be  seen  by  anyone  looking 
on  the  floor,  cannot  recover  of  his  master,     (p.  564.) 

MASTEB  AND  8EBVANT-~0haiige  in  the  Oondltioa  of  the 
Place  of  Employment^  When  ImmaterlaL — ^If  the  plaintiff  is  suing  for 
injuries  suffered  from  falling  into  a  hole  in  the  floor  of  the  factory 
where  she  works,  evidence  tending  to  prove  that  such  hole  had  been 
kept  covered  at  a  prior  date  is  immaterial  and  inadmissible,  if  it  was 
not  covered  at  the  time  plaintiff  was  injured  and  its  eondition  was 
obvious,     (p.  565.) 

APPEAIi  AND  EBBOB^NonpreJndicial  Bzdnsion  of  Bvi. 
denoe. — ^If  the  court  refuses  to  permit  the  asking  of  a  question,  but 
afterward  the  fact  sought  to  be  proved  is  proved  and  must  be  and  it 
is  assumed  to  be  the  fact  in  dealing  with  the  eaiisei  the  error  beeome* 
harmless,     (p.  565.) 
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APPEAL  AND  ESBOB— Laches. — So  far  as  defects  in  ways, 
works,  and  machines  are  concerned,  there  is  no  difference  between  the 
liability  at  the  common  law  and  the  liability  under  the  employers' 
liability  act,  except  in  the  amount  recoverable.  Heuce,  the  exclusion 
from  eyidence  of  the  notice  given  by  the  plaintiff  to  comply  with 
sach  aet  is  harmless,     (p.  665.) 

Action  to  recover  for  injuries  sustained  by  the  plaintiff 
while  an  employ^  of  the  defendant  from  falling  into  a  hole 
in  the  floor  of  a  room.  At  the  trial  a  witness  was  called  on 
behalf  of  the  plaintiff  and  asked  whether  before  May,  1903, 
the  opening  was  covered  in  any  way,  but  the  court  sustained 
an  objection  to  it. 

J.  H.  Yahey  and  P.  Mansfield,  for  the  plaintiff. 

W.  H.  Hitchcock,  for  the  defendant. 

**»  LOBING,  J.  The  plaintiff  was  employed  by  the  de- 
fendant at  1  o'clock  in  the  afternoon,  on  the  eighteenth  day 
of  May,  1903,  and  between  5  and  6  o'clock  the  same  day  she 
met  with  the  accident  here  complained  of. 

She  was  set  to  work  with  other  girls  mending  curtains,  in  a 
room  some  forty  feet  by  thirty  or  thirty-five  feet.  Toward  5 
o'clock  she  felt  thirsty,  and  having  seen  two  other  girls  get  a 
drink  of  water  from  a  tank,  or  a  pipe  running  into  a  tank,, 
she  went  with  two  fellow-employes  to  get  a  drink  herself  and 
fell  into  a  hole  between  the  tank  and  the  floor.  The  tank  was 
nine  feet  in  height,  and  five  feet  in  diameter.  It  was  (as  we 
understand  the  bill  of  exceptions)  the  section  of  a  cylinder  set 
on  end.  The  bottom  of  the  tank  was  ^'set  into  a  space  three 
and  one-half  to  four  feet"  below  the  floor  in  question.  The 
top  was,  therefore,  some  five  feet  above  the  level  of  the  floor. 
The  hole  in  which  this  round  tank  was  set  was  a  square  one,, 
and  there  was  a  space  of  about  eighteen  inches  between  the 
comer  of  the  square  hole  and  the  round  side  of  the  tank.  The 
employ^  were  in  the  habit  of  getting  water  to  drink  as  it  ran 
from  the  pipe  into  the  tank,  the  water  in  the  tank  not  being  fit 
to  drink.  Mrs.  Daley,  who  with  Miss  Conley  was  with  the 
plaintiff  (according  to  her  testimony),  first  took  a  drink. 
Miss  Conley  asked  the  plaintiff  if  she  wanted  a  drink ;  she  said 
she  did,  and  stepping  to  one  side,  to  make  it  convenient  for 
Miss  Conley,  she  fell  into  the  hole. 

The  plaintiff  testified  that  she  did  not  see  the  hole,  but  was 
looking  up  and  not  on  the  fioor.  Although  the  evidence  waa 
overwhelming  that  the  place  in  question  wai  well  lighted^ 
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there  was  some  evidence  that  it  was  not.  All  the  witnesses, 
however,  testified  that  the  hole  would  be  seen  by  anyone  look- 
ing on  the  floor.  On  this  evidence  the  presiding  judge 
directed  a  verdict  for  the  defendant.  There  were  some  ques- 
tions of  evidence  which  we  shall  state  later  on. 

We  are  of  opinion  that  the  judge  was  right. 

When  the  owner  of  real  or  personal  property  wishes  to  sell 
it,  ^^^  he  does  not  have  to  make  it  a  good  thing  of  its  kind, 
but  can  sell  it  as  it  is  for  what  it  is  worth. 

Again,  when  an  owner  lets  his  property  to  another  in  place 
of  selling  it,  he  is  under  no  obligation  to  put  it  in  repair  or 
make  it  better,  but  can  let  it  as  it  is. 

The  same  principle  applies  when  an  employer  hires  a  person 
to  work  in  his  factory.  He  is  under  no  obligation  to  make  the 
factory  a  better  one  or  change  it  in  any  other  way.  The  em- 
ploye takes  it  as  it  is.  Or,  as  it  usually  is  said,  he  assumes 
all  obvious  risks.  Whether  the  employe  in  fact  does  or  does 
not  know  of  the  risk  is  not  the  question,  and  is  not  material. 
He  assumes  all  obvious  risks,  even  though  they  be  unusual  ones 
(McLeod  V.  New  York  etc.  B.  R.,  191  Mass.  389,  114  Am.  St. 
Rep.  628,  77  N,  E.  715),  and  it  is  for  him  to  determine 
whether  he  will  make  an  examination  before  going  to  work  or 
will  go  to  work  without  making  an  examination  and  take  his 
chances :  Rooney  v.  Sewall  &  Day  Cordage  Co.,  161  Mass.  153. 
36  N.  E.  789. 

It  is  only  in  case  the  risk  is  not  an  obvious  one  that  any 
duty  is  thrown  on  the  employer,  and  the  duty  thrown  on  him 
in  such  a  case  is  to  give  a  warning. 

On  the  uncontradicted  testimony,  the  hole  in  question  in 
the  case  at  bar  would  have  been  seen  by  anyone  who  was 
looking  on  the  floor.  The  case  is  very  like  Hoard  v.  Black- 
stone  Mfg.  Co.,  177  Mass.  69,  58  N.  E.  180 ;  Nealand  v.  Ltynn 
&  Boston  R.  R.,  173  Mass.  42,  53  N.  E.  137 ;  Kleinest  v.  Kun- 
hardt,  160  Mass.  230,  35  N.  E.  458. 

The  difference  between  the  case  at  bar  and  the  cases  of 
Falardeau  v.  Hoar,  192  Mass.  263,  78  N.  E.  456,  and  Hogarth 
v.  Pocasset  Mfg.  Co.,  167  Mass.  225,  45  N.  E.  629,  reHed  on 
by  the  plaintiff,  is  plain.  It  is  one  thing  to  open  a  trapdoor 
and  leave  it  unguarded,  and  another  to  maintain  a  hole  all  the 
time  which  is  obvious  to  anyone  who  looks  on  the  floor  in  which. 
the  hole  is.  In  Gustafsen  v.  Washburn  &  Moen  Mfg.  CJo., 
153  Mass.  468,  27  N.  E.  179,  a  ditch  was  dug  subsequently  so 
as  to  make  it  dangerous  to  use  the  track  in  question  as  it 
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used  when  the  plaintiff  entered  the  employment  of  the  de- 
fendant. 

The  questions  of  evidence  remain. 

It  was  immaterial  whether  the  hole  had  been  covered  over 
previously  or  not.  The  question  to  be  tried  was  whether  it 
was  in  the  same  condition  at  the  time  of  the  accident  that  it 
was  in  ^^^  when  the  plaintiff  was  employed  at  1  o'clock  on 
the  same  day,  and  whether  the  condition  was  an  obvious  one. 
The  question  asked  Bailey  was  rightly  excluded. 

The  plaintiff  was  not  injured  by  the  refusal  of  the  judge 
to  allow  the  plaintiff  to  ask  the  superintendent  whether  the 
employes  were  in  the  habit  of  drinking  at  the  tank  in  ques- 
tion. That  was  proved  afterward,  and  we  have  assumed  it  to 
be  the  fact  in  dealing  with  the  plaintiff's  case. 

So  far  as  defects  in  the  ways,  works  and  machinery  are 
concerned,  there  is  no  difference  between  the  liability  under 
the  employers'  liability  act  (Rev.  Laws,  c.  106,  sec.  71,  d.  1) 
and  at  common  law,  except  in  the  amount  which  can  be  re- 
covered :  Lynch  v.  Stevens  &  Sons  Co.,  187  Mass.  397,  73  N.  E. 
478.  For  this  reason  the  plaintiff  was  not  harmed  by  the  ex- 
clusion of  her  notice,  if  it  was  a  good  one. 

Exceptions  overruled. 


The  Doctrine  of  As9umption  of  SisJes  in  the  law  of  master  and  ser- 
vant is  discussed  in  the  notes  to  Houston  etc.  By.  Go.  y.  De  Walt,  97 
St.  Bep.  884;  Brazil  Block  Ck)al  Go.  v.  Gibson,  98  Am.  St.  Bep.  289. 


GORDON  V.  LEVINE. 

[194  Mass.  418,  80  N.  £.  505.] 

BANKS — Checks,  Improper  Delay  ia  Presenting  for  Indoxsa- 
ment.  What  is. — If  the  drawer,  drawee,  and  payee  of  a  check  all 
reside  in  the  same  city,  or  town,  the  check  is  not  presented  in  reason- 
able time  unless  presented  before  closing  of  business  hours  on  the 
4aj'  after  its  issuing.  If  not  presented  within  the  time  thus  fixed, 
and  there  is  a  loss  due  to  delay,  such  loss  faUs  on  the  holder  of  the 
check,     (p.  568.) 

BANKINQ  —Cnieck,  Time  for  Presenting,  When  It  Passes  from 
One  Owner  to  Another* — The  fact  that  after  a  check  issues  it  passes 
tronx  hand  to  hand,  and  several  persons  thereby  become  owners  of  it 
at  different  times,  does  not  extend  the  time  for  its  presentment  for 
payment,  when  the  drawer,  drawee,  and  holder  all  reside  in  the  same 
city  or  town.  The  doctrine  of  Taylor  y.  Wilson,  11  Met.  44,  45  Am. 
X>ec  180,  disapproved,     (pp.  568,  569.) 
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J.  Bennett  and  H.  Bergson,  for  the  plaintiff. 

E.  P.  Saltonstall  and  S.  H.  E.  Frennd,  for  the  defendant 

^^^  MORTON,  J.  This  is  an  action  npon  a  check  by  the 
plaintiff  as  payee  against  the  defendant  as  drawer.  The 
check  was  dated  *^^  December  30,  1905,  which  was  Satur- 
day, though  there  was  some  question  whether  it  was  actually 
drawn  and  delivered  on  that  day  or  the  31st.  The  plaintiff 
is  described  in  the  writ  as  of  Chelsea  and  the  defendant  as 
of  Boston.  The  bank  on  which  the  check  was  drawn  was  in 
Boston  and  the  check  was  drawn  and  delivered  there.  The 
plaintiff  testified  that  the  defendant  asked  him  not  to  present 
the  check  for  a  couple  of  days,  as  he  did  not  have  sufficient 
funds  to  meet  it,  but  that  he  presented  it  Monday  morning, 
January  1st,  and  was  told  there  were  no  funds,  and  that  he 
went  to  see  the  defendant  at  his  place  of  business  but  did  not 
see  him.  The  plaintiff  also  testified  that  in  the  afternoon  of 
the  same  day  he  passed  the  check  to  one  Saievitz  in  payment 
of  a  bill  which  he  owed  him,  receiving  the  balance  in  cash. 
And  there  was  testimony  tending  to  show  that  on  the  next 
day  Saievitz  indorsed  it  to  one  Roostein,  who  deposited  it  on 
January  4th  in  the  Faneuil  Hall  National  Bank  in  Boston 
for  collection,  and  that  that  bank's  messenger  went  with  it 
on  the  afternoon  of  the  following  day,  Friday,  January  5th, 
to  the  bank  on  which  it  was  drawn,  the  Provident  Securities 
and  Banking  Company,  and  found  its  doors  dosed.  The 
plaintiff  also  testified  that  he  told  the  defendant  that  the  bank 
had  failed,  and  that  the  defendant  promised  to  make  the  check 
good.  The  defendant  denied  this,  and  also  the  plaintiff's 
statement  that  he  had  asked  the  plaintiff  not  to  present  the 
check  for  a  couple  of  days,  and  introduced  testimony  tend- 
ing to  show  that  at  the  time  when  the  check  was  drawn  he 
had  sufficient  funds  on  deposit  at  the  bank  to  meet  it,  and 
continued  to  have  it  down  to  the  failure  of  the  bank.  It  was 
admitted  that  the  bank  failed  on  Friday,  January  5th,  and 
the  defendant  introduced  evidence  tending  to  show  that  he 
had  received  no  payment  or  dividend  on  account  of  his  de- 
posit. There  was  a  verdict  for  the  plaintiff,  and  the  case  is 
here  on  exceptions  by  the  defendant  to  the  refusal  of  the  judge 
to  give  certain  instructions  that  were  requested,  and  to  the 
admission  of  certain  testimony. 

The  defendant,  in  substance,  asked  the  judge  to  instruct  the 
jury  that  a  check  must  be  presented  for  payment  in  a  reason- 
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able  time,  and  that,  in  order  to  have  them  presented  within  a 
reasonable  time,  the  cheeks  in  suit  should  have  been  presented 
before  the  close  of  banking  hours  on  Monday ;  that  its  transfer 
to  successive  ^^®  holders  would  not  extend  the  time  for  pre- 
sentment, and  a  presentment  on  January  5th  would  not  be 
within  a  reasonable  time,  and  if  the  bank  failed  in  the  mean- 
time and  the  defendant  sustained  a  loss  in  consequence  of 
delay  in  presenting  the  check,  he  would  be  discharged  from 
liability  to  that  extent.  The  judge  gave  in  part  the  instruc- 
tion thus  requested,  and  refused  it  in  part.  He  instructed 
the  jury  that  the  check  must  have  been  presented  for  pay- 
ment within  a  reasonable  time,  and  that  if  it  was  presented  on 
Monday,  that  would  be  within  a  reasonable  time.  But  he 
refused  to  instruct  the  jury  that  the  transfer  to  successive 
holders  would  not  extend  the  time,  or  that  a  presentment  on 
Friday  was  not  within  a  reasonable  time.  On  the  contrary, 
he  instructed  them  that  'Hhe  court  had  occasion  to  consider 
that  in  one  case  in  this  commonwealth  (referring,  we  assume, 
to  Taylor  v.  Wilson,  11  Met.  44,  45  Am.  Dec.  180),  and  it  is 
there  stated  that  a  check  may  also  be  passed  from  hand  to 
hand,  and  a  reasonable  time  is  allowed  to  each  party  receiv- 
ing the  same  to  present  it  for  payment."  And  after  calling 
their  attention  to  the  provision  of  the  statute  (Be v.  Laws,  e. 
73,  sec.  209)  that  in  considering  what  a  reasonable  time  is, 
^'regard  is  to  be  had  to  the  nature  of  the  instrument,  the  usage 
of  trade  or  business,  if  any,  with  respect  to  such  instruments, 
and  the  facts  of  the  particular  case,''  left  it  to  them  to  de- 
termine whether  the  check  was  presented  on  Monday  or,  if 
they  were  not  satisfied  that  it  was,  then  to  determine  whether, 
if  it  passed  from  hand  to  hand  and  each  one  had  a  reasonable 
time  to  present  it,  the  presentment  on  Friday  was  within  a 
reasonable  time.  For  aught  that  appears,  the  jury  may  not 
have  been  satisfied  that  the  check  was  presented  on  Monday, 
and  may  have  found  for  the  plaintiff  on  the  ground  that  the 
presentment  on  Friday  was  within  a  reasonable  time.  The 
question  is,  therefore,  distinctly  raised  whether  a  present- 
ment on  Friday  could  have  been  found  to  be  within  a  reason- 
able time. 

The  general  rule  is  as  was  stated  by  the  judge  and  as  is 
provided  in  the  negotiable  instruments  act  (Rev.  Laws,  c. 
73,  sec.  203),  that  a  check  must  Jbe  presented  for  payment 
within  a  reasonable  time  after  it  is  issued.  If  it  is  not  so  pre- 
sented, and  the  drawer  sustains  a  loss  by  reason  of  the  failure 
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of  the  drawee,  lie  will  be  discharged  from  liability  to  the  ex- 
tent of  such  loss,  continuing  liable  otherwise.  This  results 
from  the  nature  of  the  instrument  ^^^  which,  though  defined 
in  the  negotiable  instruments  act  (Rev.  Laws,  c.  73,  sec.  202) 
as  '^a  bill  of  exchange  drawn  on  a  bank  payable  on  demand,'* 
is  intended  for  immediate  use  (Mussey  v.  Eagle  Bank,  9  Met 
306),  and  not  to  circulate  as  a  promissory  note,  and  it  conse- 
quently would  be  unjust  to  subject  the  drawer  to  the  loss,  if 
any,  resulting  from  failure  to  present  it  for  payment  within 
a  reasonable  time.  What  is  a  reasonable  time,  however,  still 
remains  for  consideration.  The  negotiable  instruments  act 
provides  generally  (Rev.  Laws,  c.  73,  sec.  209),  as  the  judge 
said,  that  ''In  determining  what  is  a  'reasonable  time'  or  an 
'unreasonable  time'  regard  is  to  be  had  to  the  nature  of  the 
instrument,  the  usage  of  trade  or  business,  if  any,  with  re- 
spect to  such  instruments,  and  the  facts  of  the  particular 
case."  This,  however,  would  not  seem  to  lay  down  or  to  es- 
tablish any  new  rule.  The  nature  of  the  instrument  and  the 
facts  of  the  particular  case  have  always  been  considered  ii' 
pas.'^ing  upon  the  question  of  reasonable  or  unreasonable 
time.  In  deciding,  therefore,  whether  this  check  was  pre- 
sented within  a  reasonable  time,  if  presented  on  Friday,  re- 
sort must  be  had  to  the  rules  which  have  been  hitherto  estab- 
lished in  similar  cases.  And  one  of  the  rules  which  has  been 
established  is,  that  where  the  drawer  and  drawee  and  the 
payee  are  all  in  the  same  city  or  town,  a  check,  to  be  presented 
within  a  reasonable  time,  should  be  presented  at  some  time 
before  the  close  of  banking  hours  on  the  day  after  it  is  issued, 
and  that  its  circulation  from  hand  to  hand  will  not  extend 
the  time  of  presentment  to  the  detriment  of  the  drawer.  If  it 
is  presented  and  paid  afterward  the  drawer  suffers  no  harm. 
But  if  not  presented  within  the  time  thus  fixed,  and  there  is 
a  loss,  it  falls  not  on  him  but  on  the  holder :  Watt  v.  Gans,  114 
Ala.  264,  62  Am.  St.  Rep.  99,  21  South.  1011;  Simpson  v. 
Pacific  Ins.  Co.,  44  Cal.  139 ;  Bickford  v.  First  Nat.  Bank  of 
Chicago,  42  lU.  238,  89  Am.  Dec.  436 ;  Northwestern  Coal  Co. 
V.  Bowman,  69  Iowa,  150,  28  N.  W.  496;  Cawein  v.  Browinski, 
6  Bush,  457,  99  Am.  Dec.  684;  St.  John  v.  Homans,  8  Mo. 
382 ;  Grange  v.  Reigh,  93  Wis.  552,  67  N.  W.  1130 ;  Gregg  v. 
Beane,  69  Vt.  22,  37  Atl.  248 ;  Woodruff  v.  Plant,  41  Cona 
344;  Kirkpatrick  v.  Purycar,  93  Tenn,  409,  24  S.  W.  1130, 
22  L.  R.  A.  785 ;  Parker  v.  Reddick,  65  Miss.  242,  7  Am.  St 
Eep.  646,  3  South.  575 ;  Mohawk  Bank  v.  Broderick,  10  Wend. 
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304, 13  Wend.  133,  27  Am.  Dec.  192 ;  Carroll  v.  Sweet,  128  N. 
Y.  19, 37  N.  E.  763, 13  L.  R.  A.  43 ;  Rickf ord  v.  Ridge,  2  Camp. 
537 ;  Williams  v.  Smith,  2  Bam.  &  Aid.  496 ;  2  Daniel  on  Nego- 
tiable Instruments,  5th  ed.,  sec.  1595;  Byles  on  Bills,  Shars- 
wood's  ed.,  ^^  80;  Chitty  on  Bills,  12th  Am.  ed.,  387;  Story 
on  Promissory  Notes,  sec.  494 ;  Bigelow  on  Bills  and  Notes,  78 ; 
Eaton  &  Gilbert  on  Commercial  Paper,  632. 

The  case  of  Taylor  v.  Wilson,  11  Met.  44,  45  Am.  Dec.  180, 
relied  on  by  the  plaintiff,  was  a  case  where  a  check  was  drawn 
by  one  doing  business  in  Charlestown  and  living  in  Roxbury 
on  a  bank  in  Charlestown  in  favor  of  a  resident  of  Newport. 
The  check  was  dated  September  30,  1842,  which  was  Friday, 
and  was  received  by  the  payee  Saturday  evening,  October 
1st  On  Tuesday,  October  4th,  having  been  previously  cashed 
for  the  payee  by  a  local  bank,  it  was  given  by  the  cashier 
of  that  bank  to  a  messenger  to  be  carried  to  the  Mer- 
chants' Bank  at  Providence  in  the  usual  course  of  re- 
mitting its  funds  and  securities,  and  was  received  by  that 
bank  on  Wednesday  and  sent  by  its  cashier  to  the  Suffolk 
Bank  at  Boston.  That  bank  received  it  on  the  next  day,  Oc- 
tober 6th,  and  presented  it  on  the  same  day  to  the  bank  on 
which  it  was  drawn  and  payment  refused — the  bank  having 
closed  its  doors  on  Monday  morning,  October  3d,  and  being 
insolvent.  The  case  was  submitted  to  the  court  on  agreed 
facts,  with  power  to  draw  inferences,  and  the  court  found  in 
favor  of  the  payee  and  against  the  drawer.  The  court  held 
in  effect  that  under  tlie  circumstances  there  had  been  no 
laches,  and  that  the  check  had  been  presented  within  a  reason- 
able time.  There  is  a  sentence  in  the  opinion  to  the  effect 
that  a  check  may  pass  from  hand  to  hand  and  that  a  reason- 
able time  be  allowed  to  each  party  receiving  it  to  present  it 
for  payment,  and  the  case  had  been  cited  to  that  point  with 
approval  in  Veazie  Bank  v.  Winn,  40  Me.  60.  But  we  do  not 
think  that  the  court  meant  to  lay  down  the  rule  that,  under 
any  and  all  circumstances,  each  party  receiving  a  check  from 
a  previous  holder  w^as  entitled  to  a  reasonable  time  to  present 
it  for  payment,  or  that  the  case  required  that  it  should  lay 
down  such  a  rule.  On  the  contrary,  the  court  expressly  said 
that  a  party  receiving  a  check  was  not  guilty  of  laches  if  he 
did  not  present  it  on  the  same  day  on  which  it  was  drawn,  but 
was  allowed  a  reasonable  time  for  that  purpose,  and  that  the 
next  day  was  held  to  be  such  reasonable  time.  The  decision 
should  be  limited  to  the  case  before  the  court,  which  was  that 
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of  a  check  drawn  on  a  bank  in  one  place  and  sent  to  a  payee 
in  another  place  at  considerable  distance  and  forwarded  for 
presentment  in  ^^®  usual  course  of  business,  and,  so  under- 
stood and  applied,  was  correct.  It  follows  from  what  has 
been  said  that  the  exceptions  must  be  sustained.  The  conclu- 
sion to  which  we  have  come  on  the  principal  question  renders 
it  unnecessary  to  consider  the  questions  of  evidence,  though 
we  may  observe  that  we  see  no  error  in  regard  to  them. 
Exceptions  sustained. 


Tot  Auihoritie9  in  support  of  the  prindpal  eue,  tee  Watt  t.  Gana, 
114  Ala.  264,  62  Am.  St.  Bep.  99;  Morris  v.  Eufanla  Nat.  Bank,  123 
Ala.  580,  82  Am.  St.  Bep.  95;  First  Nat.  Bank  y.  Miller,  37  Neb.  500, 
40  Am.  St.  Bep.  499;  note  to  Holmes  ▼.  Briggs,  17  Am.  St.  Bep.  807. 


GIRAGOSIAN  ▼.  CHUTJIAN. 

[194  Mass.  504,  80  N.  E.  647.] 

TRADE  KAMES,  Biglit  to  BxclnslTe  tTse  of,  Whan  not  Ac- 
quired.— If,  when  the  defendant  adopted  a  trade  name,  the  plaintiff 
had  not  acquired  any  right  in  his  trade  name,  and  it  had  not  become 
identified  with  the  plaintiff  amon^  dealers  and  the  general  public,  and 
the  defendant  adopted  his  name  m  good  faith,  without  any  intention 
to  wrong  plaintiff  or  acquire  his  business,  then  neither  acquired  any 
better  right  to  the  use  of  his  trade  name  than  the  other  to  the  ase  of 
bis.     (pp.  571,  572.) 

CHANCEBY  PBACTIGE— Bight  to  Dispense  wltb  the  Assess- 
ment  of  Damages. — If  the  trial  judge  finds  that  the  plaintiff  has  not 
flustained  enough  damages  from  the  defendant's  misconduct  to  war- 
rant a  reference  to  the  master,  such  reference  may  be  refused.  The 
smallness  of  the  claim  is  a  sufficient  ground  for  refusing  to  exer- 
cise jurisdiction  in  equity,     (p.  572.) 

Suit  in  equity  to  restrain  the  defendant  from  using  the 
names  '*  Oriental  Rug  and  Carpet  Renovating  Company"  and 
** Oriental  Carpet  and  Rug  Renovating  Company."  A  de- 
cree was  entered  enjoining  the  defendant  from  using  the  name 
*' Oriental  Carpet  and  Rug  Renovating  Works"  or  any  other 
colorable  imitation  of  the  plaintiff's  business  name,  "Oriental 
Process  Rug  Renovating  Company,"  unless  there  was  pre- 
fixed the  name  of  the  defendant  or  other  words  sufficient 
to  distinguish  it  from  plaintiff's  business,  but  not  enjoining 
the  use  of  the  name  "Oriental  Rug  and  Carpet  Renovating 
Works."    The  plaintiff  appealed. 

E.  D.  Chadwick,  for  the  plaintiff. 

A.  S.  Apsey,  for  the  defendant 
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«*^  KNOWLTON,  C.  J.  The  plaintiflE  contends  that  the 
defendant  has  interfered  with  his  rights  to  the  use  of  his 
tradename,  "Oriental  Process  Rug  Renovating  Company," 
as  a  designation  of  the  business  carried  on  by  him.  The  single 
justice  who  heard  the  case  found  that  the  plaintiff  has  used 
this  name  since  September,  1900,  and  that  the  defendant  began 
to  carry  on  a  business  similar  to  that  of  the  plaintiff  at  about 
the  same  time,  under  the  name,  "Oriental  Rug  and  Carpet 
Renovating  "Works."  "When  the  defendant  adopted  this 
name  the  plaintiff  had  not  acquired  any  rights  in  his  own 
name;  it  had  not  become  identified  with  the  plaintiff,  either 
among  dealers  or  with  the  general  public,  and  the  defendant 
adopted  his  name  in  good  faith,  without  any  intention  of 
wronging  the  plaintiff  or  of  acquiring  the  plaintiff's  business 
or  of  palming  off  his  own  business  as  that  of  the  plaintiff. 
The  defendant  also  advertised  his  business  considerably — gen- 
erally under  the  name  *  Chutjian  Brothers,  Oriental  Rug  and 
Carpet  Renovating  Works.'  ....  "^^^  Neither  one  of  the 
parties  uses  any  process  of  cleaning  or  repairing  rugs  which 
is  peculiar  to  himself ;  each  is  familiar  with  and  uses  the  pro- 
cesses common  in  Oriental  countries,  so  far  as  there  are  any 
such  peculiar  processes.  Each  does  as  good  work  as  the 
other." 

Upon  these  findings,  neither  has  acquired  any  better  right 
to  the  use  of  his  trade  name  than  has  the  other  to  the  use  of 
his  trade  name.  The  name  used  by  the  defendant  is  nothing 
more  than  a  simple  description  of  his  establishment,  in  refer- 
ence to  the  kind  of  business  cfirried  on  there.  It  is  a  name 
which  anyone  engaged  in  that  business  properly  may  use,  if 
he  does  nothing  which  tends  to  deprive  another  of  the  benefit 
of  his  good  reputation  among  his  customers.  If  a  use  of  it 
would  indicate  to  the  public  that  his  establishment  was  that 
of  another  person  who  had  become  favorably  known  in  the 
trade,  and  would  thus  take  away  from  that  person  business 
which  otherwise  would  go  to  him  because  of  his  good  reputa- 
tion, he  might  be  required  to  accompany  the  name  with  some- 
thing to  show  that  his  was  a  separate  business:  Fox  Co.  v. 
Glynn,  191  Mass.  344, 114  Am.  St.  Rep.  619,  78  N.  E.  89,  9  L. 
R.  A.,  N.  S.,  1096 ;  Cohen  v.  Nagle,  190  Mass.  4,  76  N.  E.  276, 
2  L.  R.  A.,  N.  S.,  964 ;  American  Waltham  Watch  Co.  v.  United 
States  Watch  Co.,  173  Mass.  85,  73  Am.  St.  Rep.  263,  53  N.  E. 
141,  43  L.  R.  A.  826.  But  the  facts  in  the  present  case  show 
BO  reason  for  enjoining  the  defendant :  Fox  Co.  v.  Glynn,  191 
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Mass.  344, 114  Am.  St.  Rep.  619,  78  N.  E.  89,  9  L.  R.  A.,  N.  S., 
1096. 

The  fact  that  the  defendant,  in  1904,  used  the  name  ''Ori- 
ental Carpet  and  Rug  Renovating  Works"  so  that  it  would 
appear  alphabetically  in  the  telephone  directory  before  that 
of  the  plaintiff,  and  perhaps  strike  the  eye  first  if  one  was 
looking  for  the  name  of  a  renovator  of  rugs,  and  give  him  some 
of  the  plaintiff's  customers,  was  made  the  ground  of  an  in- 
junction against  the  use  of  that  name  by  the  defendant.  So 
far  as  appears,  this  part  of  the  decree  is  satisfactory  to  both 
parties. 

Upon  the  hearing  of  the  whole  case,  the  justice  found  that 
the  plaintiff  had  not  sustained  enough  damages  from  the  de- 
fendant's wrongful  conduct  to  warrant  a  reference  of  the 
case  to  a  master.  His  finding  is  that  damage  was  not  more 
than  a  very  few  dollars.  He  therefore  decreed  an  injunction 
against  the  use  of  the  name,  "Oriental  Carpet  and  Rug  Reno- 
vating Works,"  or  any  other  colorable  imitation  of  the  plain- 
tiff's name,  but  did  not  enjoin  the  use  of  the  original  name, 
"Oriental  Rug  and  *^^  Carpet  Renovating  Works,"  and  de- 
creed costs  in  favor  of  the  plaintiff. 

The  plaintiff  contends  that  the  case  should  have  been  re- 
ferred to  a  master  to  assess  damages.  If  the  damages  were 
substantial  this  order  would  be  made,  unless  some  other  mode 
of  determining  their  amount  was  agreed  upon.  But  a  court 
of  equity  is  not  bound  by  any  rule  to  send  the  parties  to  a 
master  in  such  cases,  when  it  is  manifest  that  the  cost  to  the 
plaintiff  of  a  hearing  would  be  much  more  than  the  damages 
which  he  seeks  to  recover.  An  order  of  reference,  under 
such  conditions,  would  be  inequitable.  Tlie  smallness  of  a 
claim  has  repeatedly  been  stated  as  a  ground  for  refusing  to 
take  jurisdiction  in  equity:  Cumpaings  v.  Barrett,  10  Cush. 
186;  Smith  v.  Williams,  116  Mass.  510;  Chapman  v.  Banker 
&  Tradesman  Publishing  Co.,  128  Mass.  478. 

Decree  afiirmed. 


Words  Which  may  Constitute  a  Valid  Trademark  are  considered  in 
the  note  to  Kyle  v.  Perfection  Mattress  Co.,  85  Am.  St.  Bep.  83.  Aa 
to  the  right  to  an  injunction  to  protect  a  trademark  or  trade  name,  see 
the  recent  cases  of  George  G.  Fox  Co.  v.  Glynn,  191  Mass.  344,  114 
Am.  St.  Rep.  619;  Ncsne  v.  Sundet,  93  Minn.  299.  106  Am.  St.  Rep. 
439;  Falk  v.  American  etc.  Trading  Co.,  180  N.  Y.  445,  105  Am.  St. 
Rep.  778;  Koehel  v.  Chicago  Landlords'  etc.  Bureau,  210  111.  176,  102 
Am.  St.  Bep.  154. 
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COOLIDGE  V.  KNIGHT. 

[194  MasB.  546,  80  N.  E.  620.] 

GIFT,  When  not  Perfected  by  Placing  Account  In  Savings  Bank 
in  the  Name  of  the  Depositor  for  Another  as  Trustee. — If  a  person 
having  deposits  in  several  savings  banks  causes  each  of  his  accounts 
to  be  transferred  to  himself  as  trustee  of  a  person  designated,  and 
makes  an  assignment  to  himself  as  such  trustee,  keeping  such  books 
in  his  possession  during  his  lifetime,  and  drawing  out  the  dividends 
for  his  own  use,  and  making  statements  of  the  persons  to  whom  such 
books  were  to  go,  they  being  the  persons  named  as  beneficiaries,  this 
does  not  constitute  a  perfected  gift  in  favor  of  any  of  them,  and  on 
his  death  the  accounts  represented  by  the  books  constitute  part  of 
hie  estate,     (p.  576.) 

Petition  that  Anna  M.  Coolidge,  as  administratrix  of  the 
estate  of  Emma  L.  Magee,  deceased,  executrix  of  the  will  of 
Thomas  Livermore,  deceased,  be  ordered  to  retain  the  assets 
of  the  estate  of  said  Emma  L.  Magee  to  satisfy  the  claim  of 
the  petitioner  as  administrator  de  bonis  non  with  the  will  an- 
nexed of  the  estate  of  Thomas  Livermore,  deceased. 

The  only  question  to  be  determined  was  whether  certain 
savings  bank  books  or  their  proceeds  were  assets  of  said 
Thomas  Livermore  or  of  the  persons  designated  as  benefi- 
ciaries. Each  of  the  savings  bank  books  purported  to  repre- 
sent an  account  standing  in  the  name  of  Thomas  Livermore 
in  trust  for  another  and  designated  person.  Each  of  these 
accounts  was  opened  in  the  name  of  Thomas  Livermore  alone, 
but  he  subsequently  caused  it  to  be  transferred  to  himself  as 
trustee,  designating  the  person  for  whom  he  was  to  hold  as 
beneficiary.  Thus,  that  with  the  Warren  Savings  Institution 
was  as  follows:  **No.  20408.  "Warren  Institution  for  Savings 
standing  in  the  name  of  Thomas  Livermore  in  trust  for 
Mary  E.  Bond."  The  others  were  in  like  form,  except  the 
name  of  the  beneficiary.  Livermore  had  some  accounts  which 
he  transferred  to  Alice  M.  Pamham,  delivered  to  her  the 
bank-books  representing  his  accounts,  and  never  again  having 
them  in  his  possession  or  drawing  anything  therefrom.  But 
as  to  the  accounts  here  in  question,  he  left  a  will  of  which 
Emma  L.  Magee  was  appointed  executrix,  and,  after  making 
bequests  of  two  sums,  purported  to  bequeath  all  the  balance 
of  his  property  to  his  sister,  Martha  Magee.  The  trial  judge 
ruled  that  the  pass-books  and  the  accounts  represented  thereby 
remained  the  property  of  Thomas  Livermore  until  his  death 
And  constituted  part  of  his  estate,  and  ordered  the  administra- 
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trix,  Anna  M.  Coolidge,  to  account  with  the  administrator  de 
bonis  non  therefor,  and  such  administratrix  thereupon  ap- 
pealed. 

W.  A.  Abbott,  for  Anna  M.  Coolidge. 

B.  N.  Johnson,  for  Henry  F.  Ejiight 

^^  HAMMOND,  J.  Under  the  stipulation  of  the  parties, 
the  sole  question  left  for  our  consideration  is  whether  Thomas 
Livermore,  to  whom  the  seven  savings  bank  accounts  in  con- 
troversy originally  belonged,  made  during  his  lifetime  a  per- 
fected gift  of  them,  or  any  of  them,  to  the  respective  benefi- 
ciaries. The  case  was  heard,  upon  evidence  lately  oral,  by 
a  single  justice  of  this  court. 

All  the  bank-books  were  kept  by  Livermore  while  he  lived, 
and  after  his  decease  they  were  found  in  his  trunk  among 
his  other  effects.  He  treated  the  accounts  as  belonging  to  him. 
As  to  hi8  intention  the  justice  found  that  even  "where  the 
alleged  beneficiary  was  notified,  there  was  no  intention  on  the 
part  of  Thomas  Livermore  to  hold  the  several  books  in  trust 
for  himself  for  life  and  subject  thereto  in  trust  for  the  sev- 
eral beneficiaries.  On  the  contrary,  I  find  as  a  fact  that  it 
was  his  intention  to  keep  the  full  control  of  the  several  books 
in  question  during  his  life,  and  to  give  the  books  to  the  several 
beneficiaries  on  his  death.  In  other  words,  that  the  case  does 
does  not  come  within  the  class  of  cases  of  which  Gerrish  v. 
New  Bedford  Institution  for  Savings,  128  Mass.  159,  35  Am. 
Rep.  365,  would  be  one  if  the  evidence  there  held  to  be  ad- 
missible was  believed,  but  to  the  class  of  cases  of  which  Nutt 
V.  Morse,  142  Mass.  1,  6  N.  E.  763,  is  an  example."  This 
finding  must  stand  unless  it  appears  to  be  clearly  wrong.  But 
it  is  not  necessary  to  invoke  in  this  case  that  principle  of 
practice.  We  have  carefully  examined  the  evidence  and  are 
satisfied  that  the  finding  was  clearly  right 

The  interest  on  these  various  acccounts  was  added  every  six 
months  to  the  principal  by  the  respective  banks,  and  it  ap- 
peared that  for  years  after  the  alleged  gifts  and  up  to  the 
time  of  his  death,  Livermore  in  every  account  drew  out,  on 
the  day  on  which  the  interest  was  thus  added,  or  within  a 
very  few  days  thereafter,  a  sum  equal  to  the  amount  of  the 
interest.  He  went  to  the  banks  and  drew  out  this  interest  in 
person,  except  the  last  year  before  his  death,  in  which  year 
he  from  time  to  time  gave  an  order  to  Mrs.  Famham,  witk 
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whom  he  boarded^  and  she  went  to  the  bank  and  drew  the 
money  for  him.  As  sT  rule  he  receipted  for  the  money  in  his 
own  individual  name,  and  with  one  or  two  *"^*  exceptions 
signed  the  orders  in  the  same  way.  With  the  exception  of  the 
account  in  the  Boston  Five  Cents  Savings  Bank  it  is  not  shown 
that  he  ever  receipted  in  any  other  way.  In  one  or  two  in- 
stances Mrs.  Famham  added  the  word  "trustee"  or  its  ab- 
breviation **Tr."  to  his  name  upon  an  order,  but  that  was  at 
the  suggestion  of  the  bank  after  her  arrival  there,  and  it  does 
not  appear  that  he  ever  knew  it ;  and  in  one  or  two  cases,  at 
least  in  one  instance,  the  word  "Tr."  appears  after  his  name^ 
but  in  a  different  ink  and  a  handwriting  differing  from  that 
of  the  body  of  the  signature.  In  a  word,  he  kept  the  books, 
and  in  all  ways  seems  to  have  treated  the  accounts  as  if  they 
belonged  to  him. 

It  is  argued,  however,  in  behalf  of  the  accountant,  that  al- 
though he  made  a  perfect  gift  of  the  principal,  still  it  was  with 
the  reservation  of  the  income  during  his  life.  But  one  of  the 
troubles  with  that  view  of  the  transactions  is  that  in  the  case 
of  several  of  the  accounts  the  written  assignment  was  of  the 
interest  as  well  as  the  principal,  and  in  none  is  there  ex- 
pressed any  such  reservation.  The  assignment  of  the  account 
in  the  Warren  Institution  for  Savings,  for  instance,  is  of  the 
deposit-book  ''together  with  all  moneys  due  thereon,  both  prin- 
cipal and  interest."  The  order  to  the  Newton  Savings  Bank 
is  to  pay  Mrs.  Adams  "all  moneys  that  have  been  or  may  be  de^ 
posited,  together  with  the  interest  that  may  become  due  on"  the 
account.  While  it  is  true  that  Mrs.  Bond-Poote  testified  that 
at  the  time  Livermore  exhibited  the  books  in  the  presence  of 
herself,  her  mother  and  her  sister  Emma,  he  said  that  he  should 
take  the  interest  as  long  as  he  lived,  but  when  he  was  gone 
the  books  should  respectively  belong  to  them,  still,  in  view  of 
the  whole  circumstances  disclosed,  we  must  regard  the  whole 
language  uttered  by  him  o!d  that  occasion  as  indicating  not  an 
intention  on  his  part  to  make  a  then  present  gift  of  the  prin- 
cipal so  as  to  pass  it  irrevocably  out  of  his  hands,  but  as  indi- 
cating what  he  supposed  would  happen  after  his  title  to  the 
principal  had  ceased  by  his  death.  And  in  calling  a  book 
"Maria's  book,"  we  understand  that  he  meant  not  that  the 
book  then  actually  belonged  to  her,  but  simply  that  upon  his 
death  he  intended  that  it  should  go  to  her.  In  all  this  we 
find  no  then  present  gift  of  any  part  of  the  account  repre- 
sented by  the  books. 
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^^^  Livermore  apparently  was  not  unacquainted  witli  the 
manner  in  which  a  gift  of  a  book  account  could  be  properly 
made.  When  he  had  concluded  to  give  an  account  to  Mrs. 
Farnham  he  proceeded  in  a  proper  way  and  made  an  effectual 
gift.     It  is  unprofitable  to  rehearse  the  evidence  further. 

In  view  of  the  facts  that  the  books  were  kept  in  his  posses- 
sion, that  he  treated  the  accounts  as  his  own  and  under  his  con- 
trol until  his  death,  that  he  knew  how  to  make  a  perfected  gift 
when  his  object  was  to  pass  the  title  from  him  in  his  lifetime 
(as  shown  in  his  gift  to  Mrs.  Farnham),  and  of  the  other  ma- 
terial circumstances,  we  are  of  opinion  that  the  finding  of  the 
single  justice  was  correct,  and  that  it  was  not  Livermore 's  in- 
tention to  pass  the  title  either  to  the  principal  or  the  interest 
of  any  of  these  accounts  during  his  lifetime.  There  was  there- 
fore no  perfected  gift.  The  title  remained  in  him  at  the  time 
of  his  death :  Nutt  v.  Morse,  142  Mass.  1 ;  Bailey  v.  New  Bed- 
ford Institution  for  Savings,  192  Mass.  564,  and  cases  there 
cited. 

Decree  affirmed. 


Where  Moneys  are  on  Depositf  to  pass  the  property  by  m  gift,  there 
must  be  a  delivery  to  and  an  acceptance  by  the  donee  or  something 
equivalent  thereto:  Bailey  v.  New  Bedford  Inst,  for  Savings,  192 
Mass.  564,  116  Am.  St.  Rep.  270,  and  see  the  oasea  cited  in  the  croB»- 
reference  note  thereta 


WBSTINGHOUSE  ELECTRIC  AND  MANUFACTURING 

COMPANY  V.  REED. 

[194  Mass.  590,  80  N.  E.  621.] 

OOBPO&ATION8 — Directors — ^Remedy  Against*  When  mnat  be 
in  Equity,  and  not  in  Law. — To  enforce  a  liability  arising  from  a  stat- 
ute providing  that  the  directors  of  a  street  railway  company  shall  be 
jointly  and  severally  liable  to  the  extent  of  its  capital  stock  for  all 
its  debts  and  contracts  until  the  whole  amount  of  its  capital  stock 
shall  be  paid  in,  and  a  certificate  stating  the  amount  so  fixed  and  paid 
in  shall  have  been  signed  and  sworn  to  by  its  president,  treasurer, 
clerk,  and  a  majority  of  its  directors,  and  filed  in  the  office  of  the 
secretary  of  the  commonwealth,  the  remedy  is  in  equity  and  not  at  law, 
because  the  liability  is  not  to  be  enforced  solely  for  the  benefit  of  the 
creditor  who  may  first  seek  to  avail  himself  of  it,  but  must  be  made 
available  for  the  benefit  of  all  creditors,     (p.  578.) 

COBFOBATIONS — Suit  Against  Directors,  Corporation,  When 
not  a  Necessary  Party  to. — Under  a  statute  making  the  directors  of  a 
-corporation  liable  for  its  debts  until  the  whole  amount  of  itf  capital 
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stock  has  been  paid  in,  the  corporation  is  not  a  necessary  party  to  a 
•nit  against  the  directors,     (p.  679.) 

COBPOBATION',  Directors,  Liability  of,  is  not  Terminated  by 
Their  False  Certiflcate. — Under  a  statute  making  directors  of  a  corpo- 
ration liable  for  its  debts  until  its  capital  stock  has  been  paid  in, 
and  a  certificate  stating  the  amount  is  signed  and  sworn  to  by  the 
president,  treasurer,  clerk,  and  a  majority  of  the  board  of  directors, 
the  liability  of  the  directors  does  not  terminate  on  their  filing  a  false 
certificate  of  the  required  facts,  though  such  certificate  was  made  in 
good  faith,     (p.  580.) 

Suit  in  equity  by  the  Westinghouse  Electric  and  Manufac- 
turing Company,  a  corporation  of  Pennsylvania,  for  the  bene- 
fit of  itself  and  any  of  the  creditors  of  the  Lowell  and  Boston 
Street  Railway,  who  might  desire  to  join  with  it  against  the 
defendants  as  directors  of  the  latter  street  railway  company. 
The  bill  alleged  a  cause  of  action  in  favor  of  the  street  rail- 
way company  arising  from  the  plaintiff  *s  having  furnished  it 
certain  electric  equipments ;  that  in  March,  1901,  certain  per- 
sons were  appointed  receivers  of  the  street  railway  company; 
that  it  had  no  assets  to  distribute  among  its  creditors,  and  that 
the  receivers  had  been  discharged;  that  the  street  railway 
company  had  owned  and  operated  a  street  railway  between 
the  town  of  Billerica  and  the  city  of  Wobum;  that  the  de- 
fendants were  the  directors  of  the  street  railway  when  the 
plaintiff's  indebtedness  was  incurred;  that  the  capital  stock 
of  the  railway  company  was  ninety  thousand  dollars ;  that  the 
whole  amount  thereof  had  never  been  paid  in,  and  that  no 
valid  certificate  had  been  filed  by  the  directors  to  the  effect 
that  the  capital  stock  had  been  paid,  as  required  by  statute. 
The  bill  prayed  for  process  to  attach  the  real  estate  of  the 
defendants  and  for  a  decree  requiring  the  defendants  jointly 
and  severally  to  satisfy  the  plaintiff's  debt. 

A  demurrer  was  interposed  to  the  bill  on  various  grounds, 
among  which  were,  that  the  plaintiff  had  not  stated  a  cause 
of  action  entitling  it  to  relief  against  any  of  the  defendants ; 
that  the  plaintiff  had  a  complete  and  adequate  remedy  at 
law;  that  it  did  not  appear  in  the  bill  that  the  Lowell  and 
Boston  Street  Railway  had  ever  been  duly  adjudicated  a 
bankrupt,  or  that  judgment  had  been  recovered  against  it, 
and  that  it  had  neglected  for  thirty  days,  after  demand  made 
on  execution,  to  pay  the  amount  due  or  to  exhibit  to  the  oflBcer 
real  or  personal  property  belonging  to  it  sufficient  to  satisfy 
any  execution  issued  on  such  judgment ;  that  the  bill  did  not 
set  forth  in  detail  the  allegations  necessary  to  enable  the 
plaintiff  to  maintain  it ;  that  it  is  not  alleged  that  no  capital 
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Ktock  in  the  railway  company  has  ever  been  issued;  and  be- 
cause the  validity  or  invalidity,  truth  or  falsity,  of  the  cer- 
tificate filed  by  the  directors  cannot  be  ascertained  in  this 
proceeding. 

The  trial  court,  after  hearing  the  case  made  by  the  bill,  and 
the  demurrer,  reported  the  same  to  the  supreme  court  for 
its  determination.  If  the  demurrer  was  sustained,  the  bill  to 
be  dismissed ;  if  overruled,  the  defendants  were  to  answer. 

P.  H.  Nash,  for  the  plaintiff. 

A.  H.  Bussell,  for  the  defendants. 

»»»  SHELDON,  J.  It  was  provided  by  Revised  Lawa^ 
chapter  112,  section  19,  in  force  when  this  bill  was  brought, 
that  **the  directors  of  a  street  railway  company  shall  be 
jointly  and  severally  liable,  to  the  extent  of  its  capital  stock, 
for  all  its  debts  and  contracts  until  the  whole  amount  of  its 
capital  stock  as  originally  fixed  by  its  agreement  of  association, 
or  if  a  chartered  company,  by  its  directors,  shall  have  been 
paid  in,  and  a  certificate  stating  the  amount  thereof  so  fixed 
and  paid  in  shall  have  been  signed  and  sworn  to  by  its  presi- 
dent, treasurer,  clerk,  and  a  majority  of  its  directors,  and  filed 
in  the  office  of  the  secretary  of  the  commonwealth."  These 
provisions  are  now  contained  in  Statutes  of  1906,  chapter  463, 
part  3,  section  29.  The  bill  is  brought  under  that  statute  to 
enforce  the  liability  of  the  directors  of  the  Lowell  and  Boston 
Street  Railway  Company,  for  debts  alleged  to  have  been  in- 
curred by  that  company. 

It  seems  manifest  to  us  that  the  remedy  to  enforce  this  lia- 
bility must  be  in  equity  and  not  at  law.  The  liability  of  the 
defendants  is  not  for  all  the  debts  and  contracts  of  the  com- 
pany, but  only  for  those  debts  and  contracts  to  the  extent  of  its 
capital  stock.  The  liability,  being  to  this  limited  extent  for  all 
the  debts  and  contracts  of  the  company,  is  not  to  be  enforced 
for  the  benefit  of  the  creditor  who  may  first  seek  to  avail  him- 
self thereof,  which  might  result  in  excluding  other  creditors 
by  exhausting  the  fund,  but  must  be  made  available  for  the 
benefit  of  all  the  creditors:  Harris  v.  First  Parish  in  Dor- 
chester, 23  »»^  Pick.  112;  Crease  v.  Babcock,  11  Met.  525; 
Bell  V.  Spaulding,  3  Allen,  485.  For  the  reasons  stated  in 
those  opinions,  it  is  only  in  equity  that  the  rights  of  all  par- 
ties can  be  protected  and  an  adequate  remedy  given :  See,  ta 
the  same  effect,  Knowlton  v.  Ackley,  8  Cush.  93;  Kinsley  ▼. 
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Bice,  10  Gray,  325;  Merchants'  Bank  v.  Stevenson,  10  Gray, 
232;  Merchants'  Bank  v.  Stevenson,  5  Allen,  398;  Common- 
wealth V.  Cochituate  Bank,  3  Allen,  42 ;  Pope  v.  Leonard,  115 
Mass.  286. 

The  corporation  is  not  a  necessary  party  to  the  bill.  This 
statute  creates  a  different  liability  from  that  imposed  by 
Revised  Laws,  chapter  110,  section  58  et  seq.  By  section  62 
of  that  statute  the  corporation  is  made  a  necessary  party  to 
a  bill  brought  to  enforce  that  liability.  It  is  only  for  this 
reason  that  the  corporation  must  be  joined  as  a  defendant: 
Barre  Nat.  Bank  v.  Hingham  Mfg.  Co.,  127  Mass.  563.  As 
was  pointed  out  in  that  case,  the  right  to  proceed  against 
the  directors  never  belonged  to  the  corporation  and  was  no 
part  of  its  assets.  So  in  Clark  v.  Warwick  Cycle  Mfg.  Co., 
174  Mass.  434,  54  N.  B.  887;  Hancock  Nat.  Bank  v.  Ellis, 
166  Mass.  414,  55  Am.  St.  Rep.  414,  44  N.  E.  349 ;  Chamberlin 
V.  Huguenot  Mfg.  Co.,  118  Mass.  532;  New  Lamp  Chimney 
Co.  V.  Ansonia  Brass  &  Copper  Co.,  91  U.  S.  656.  The  pro- 
visions of  Statutes  of  1903,  chapter  437,  section  36,  do  not  ap- 
ply to  this  case  for  the  same  reasons,  and  for  the  further  reason 
that  by  section  1  of  that  act  street  railway  companies  are  ex- 
cluded from  its  provisions.  Nor  need  the  creditors  exhaust 
their  remedy  against  the  corporation  by  taking  out  execution 
or  otherwise,  because  the  statute  under  which  this  bill  is 
brought  requires  no  such  action. 

The  statute  provides  that  the  liability  of  the  directors  shall 
continue  until  the  whole  amount  of  the  captial  stock  shall  have 
been  paid  in  and  a  certificate  thereof  shall  have  been  signed 
and  sworn  to  by  the  president,  treasurer,  clerk  and  a  majority 
of  the  directors,  and  filed  in  the  office  of  the  secretary  of  the 
commonwealth:  Eev.  Laws,  c.  112,  sec.  19;  Stats.  1906,  c. 
463,  pt.  3,  sec.  29.  The  bill  avers  that  the  whole  amount 
of  the  capital  stock  "was  never  actually  paid  in  in  cash," 
and  "that  no  valid  certificate  has  been  filed  by  the  di- 
rectors of  said  street  railway  company  to  the  effect  that  said 
capital  stock  has  been  paid  in  as  required'*  by  the  statute. 
The  defendant  contends  that  this  is  not  an  averment  that  no 
certificate  has  been  filed,  and  that  the  validity  ^^^  of  the  cer- 
tificate is  not  to  be  inquired  into  in  this  proceeding,  but  that 
the  statutory  liability  of  the  defendants  ends  as  soon  as  a 
certificate  shall  have  been  filed,  whether  its  statements  are 
true  or  untrue :  Stedman  v.  Eveleth,  6  Met.  114.  The  liability 
considered  in  that  case  rested  upon  the  stockholders  until  the 
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capital  stock  should  have  been  paid  in  and  the  officers  of  the 
corporation  should  have  filed  a  certificate  thereof ;  and  it  was 
held  that  the  liability  of  the  stockholders  for  subsequent  debts 
of  the  corporation  ceased  upon  the  filing  of  the  certificate. 
But  the  reasoning  of  the  court  in  that  case  is  inapplicable 
to  the  facts  in  the  case  at  bar.  Here  the  liability  is  upon  the 
directors;  and  it  is  upon  them,  acting  by  a  majority  of  that 
body,  as  well  as  upon  other  officers,  that  the  duty  of  signing, 
swearing  to  and  filing  the  required  certificate  rests.  It  would 
be  strange  if  by  their  mere  false  statement  under  oath,  whether 
made  willfully  or  carelessly,  they  could  terminate  the  liabil- 
ity imposed  upon  them,  especially  as  it  ordinarily  would  be 
in  their  own  power  to  prevent  the  incurring  of  the  debts  and 
the  making  of  the  contracts  which  create  that  liability.  Nor 
is  it  material  whether  the  directors  did  or  did  not  act  in  good 
faith  in  making  the  certificate.  It  concerned  a  matter  as 
to  which  they  had  full  means  of  knowledge.  We  cannot  re- 
strict their  liability  further  than  is  done  by  the  statute :  An- 
thony &  Scovill  Co.  v.  Metropolitan  Art  Co.,  190  Mass.  35, 
76  N.  E.  289. 

The  formal  objection  that  the  bill  avers  that  the  capital 
stock  has  not  been  paid  in  ''in  cash,"  and  that  no  valid  cer- 
tificate has  been  filed  "by  the  directors,"  whereas  the  re- 
quirement of  the  statute  is  that  it  be  filed  by  the  president, 
treasurer,  clerk  and  a  majority  of  the  directors,  has  not  been 
argued,  and  need  not  be  considered.  Nor  has  it  been  argued 
that  the  bill  should  have  averred  that  any  certificate  of  capital 
stock  had  been  issued,  or  that  the  proper  defendants  are  not 
those  who  were  the  directors  when  the  debt  due  to  the  plain- 
tiff was  incurred:  See  Holyoke  Bank  v.  Bumham,  11  Cush. 
183 ;  Johnson  v.  Somerville  Dyeing  &  Bleaching  Co.,  15  Gray, 
216. 

Demurrer  overruled. 


Statutes  Imposing  Liability  on  Directors  of  corporations  for  indebted- 
ness in  excess  of  their  capital  stock  are  construed  strictly  as  in  deroga- 
tion of  the  common  law:  Tradesman  Pub.  Co.  v.  KnoxviUe  Car  Wheel 
Co.;  95  Tenn.  634,  49  Am.  8t.  Bep.  943. 
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STATE  V.  ST.  PAUL,  MINNEAPOLIS  AND  MANITOBA 

RAILWAY  COMPANY. 

[98  Minn.  380,  108  N.  W.  261.] 

BAHiBOADS — Statatee  Bequlrlng  Oonstruction  of  CrosBlngB. — 
In  the  exercise  of  the  police  power,  a  state  may  compel  a  railroad  com- 
pany to  construct  and  maintain,  at  its  own  expense,  suitable  crossings 
at  street  and  highway  intersections,  whether  the  highway  is  laid  out 
before  or  after  the  construction  of  the  railway,  and  whether  the  cross- 
ing is  at  grade,  or  below  or  above  the  tracks,     (pp.  585,  592.) 

BAILBOADS — Oonstrnctlon  of  Charter. — Charters  of  public  cor- 
porations are  construed  strictly  against  the  corporations  and  liberally 
in  favor  of  the  public,     (p.  593.) 

STATUTES — ConstmctioiL — ^The  Operation  of  Statutes  is  often 
extended,  by  construction,  to  matters  of  mbsequent  creation,  and  ap- 
plied to  conditions  that  accrue  after  their  passage,  as  well  as  to  those 
that  existed  before,     (p.  593.) 

STATUTES — Oonstrnctlon. — Oonrts  may  Carry  a  Statute  beyond 
the  natural  import  of  its  words  when  essential  to  answer  the  purpose  of 
the  legislature,     (p.  594.) 

STATUTES — Constmction. — The  Intention  of  a  Bemedlal  Stat- 
ute will  always  prevail  over  the  literal  sense  of  its  terms.  Therefore, 
when  the  expression  is  special  or  particular,  but  the  reason  is  general, 
the  expression  is  deemed  general     (p.  594.) 

BAHiBOADS— Construction  of  Statute  Providing  for  Oroes- 
ings. — A  provision  in  the  charter  of  a  railway  company  that  the  said 
company  shall  have  the  right  and  authority  to  construct  their  said 
railroad  and  branches  upon  and  along,  across,  under  or  over,  any  public 
or  private  highway,  road,  street,  plank  road,  or  railroad,  if  the  same 
shall  be  necessary;  but  the  said  company  shall  put  such  highway,  road, 
street,  ^lank  road,  or  railroad,  in  such  condition  and  state  of  repair  as 
not  to  impair  or  interfere  with  its  free  and  proper  use,"  applies  to 
streets  and  highways  laid  out  subsequently  to  the  construction  of  the 
railroad,     (p.  595.) 

COMMON  IiAW — Nature  and  Origin. — ^The  common  law  is  not  a 
eodifieation  of  exact  or  inflexible  rules  for  human  conduct,  for  the  re- 
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dress  of  injuries,  or  proteetion  against  wrongs,  nor  jet  a  mere  figment 
of  judicial  genius;  but,  on  the  contrary,  is  the  embodiment  of  broad 
and  comprehensive  unwritten  principles,  inspired  hj  natural  reason,  an 
innate  sense  of  justice,  adopted  by  common  consent  for  the  regulation 
and  government  of  the  affairs  of  men.     (p.  597.) 

SATLBOADS — ^Dnty  to  Ck>ii8tmct  Crossixigs. — ^The  right  of  the 
state  to  lay  out  and  open  new  streets  is  a  condition  attached  by  impli- 
cation of  law  to  the  charter  and  franchise  of  a  railway  company,  and 
the  obligation  of  the  company  to  maintain  crossings  in  good  condition 
at  street  intersections  is  a  continuing  one,  follows  the  franchise,  and 
applies  to  new  streets  or  highways  as  they  come  into  existence,  (p. 
599.) 

BAILBOADS — Safe  CrossingB — ^Police  Power. — A  bridge  ovor 
raUroad  tracks  at  their  intersection  of  a  public  street  is,  when  neces- 
sary to  make  the  crossing  safe  for  use,  a  "safety  device"  which  the 
state  may,  in  the  exercise  of  its  police  power,  require  the  railway  com- 
pany to  construct  and  maintain  at  its  own  expense,     (p.  599.) 

RAILSOADS — Safe  Crossings^— The  Bi^^t  of  the  State  to  re- 
quire a  railroad  company  to  construct  bridges  at  crossings  where  the 
public  safety  requires  them  is  a  part  of  the  police  power,  which  can 
neither  be  contracted  away  nor  lost  by  inaction  on  the  part  of  the 
public  authorities,     (p.  600.) 

Frank  Healy,  for  the  appellant. 

Rome  G.  Brown  and  Charles  S.  Albert,  for  the  respondents. 

****  BROWN,  J.  Proceedings  in  mandamus  to  compel  de- 
fendants to  erect  and  maintain  a  bridge  over  their  right  of 
way  and  railroad  tracks  as  the  same  extend  across  Uniyersity 
avenue,  in  the  city  of  Minneapolis. 

The  facts,  briefly  stated,  are  as  follows:  The  Minnesota 
and  Pacific  Railroad  Company  was  incorporated  by  chapter 
1,  page  3  of  the  Laws  of  Minnesota  Territory,  Extraterritorial 
Session  of  1S57;  and  defendants,  St.  Paul,  jMinneapolis  and 
Manitoba  Railway  Company  and  the  Great  Northern  Railway 
Company,  are  successors  in  interest,  entitled  to  all  its  rights 
and  subject  to  all  its  obligations  and  liabilities,  in  so  far  as 
involved  in  this  proceeding.  The  line  of  railroad  was  con- 
structed through  the  city  of  Minneapolis  many  years  ago 
upon  a  right  of  way  acquired  by  purchase,  of  which  defend- 
ants are  now  the  owners.  Long  after  the  construction  of  the 
railroad,  in  the  year  1892,  the  council  of  the  city  of  Minne- 
apolis, pursuant  to  the  provisions  of  its  charter  conferring 
authority  to  that  end,  duly  laid  out  and  opened  the  street 
in  question  over  and  across  the  railroad  right  of  way,  and  it 
has  since  that  time  been  used  as  one  of  the  public  thorough- 
fares of  the  city.  At  the  time  the  street  was  opened,  the  city, 
at  its  own  cost  and  expense,  erected  a  bridge  over  the  rail- 
road tracks,  and  thereafter  maintained  the  same  until  the 
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year  1903,  when  it  was  •^^  partly  burned  and  practically 
destroyed;  since  which  time  there  has  been  no  passage  over 
the  tracks  at  this  point.  Subsequently  to  the  destruction  of 
the  bridge  the  city  council,  by  resolution  duly  adopted,  or- 
'dered  and  directed  defendants  to  construct  a  good  and  suit- 
able bridge  over  their  tracks  at  the  intersection  of  this  new 
-street,  at  their  own  cost  and  expense.  Plans  and  specifica- 
tions were  prepared  by  the  city  engineer  under  the  direction 
of  the  council.  Defendants  refused  to  comply  with  the  order, 
and  thereafter  these  proceedings  were  commenced  te  compel 
•tL  compliance  therewith. 

The  matter  came  on  for  hearing  before  the  court  below,  and 
was  submitted  for  its  determination  upon  a  stipulation  of 
facts,  from  which  it  appears,  among  other  things,  that  the 
erection  of  the  bridge  is  necessary  to  render  the  street  cross- 
ing safe  for  public  travel.  This  must  be  taken,  for  present 
purposes,  as  conclusive  upon  the  question  of  the  propriety 
and  necessity  of  the  proposed  improvement.  Of  course,  if 
this  stipulation  was  entered  into  by  counsel  for  defendants 
on  the  theory  that  this  was  not  a  grade  crossing,  and  that 
the  necessity  for  the  bridge  arises  solely  from  the  fact  that 
the  street  was  laid  over  the  tracks,  he  is  not  bound  by  it,  and 
the  question  of  necessity  will  be  open  on  a  new  trial.  The 
<*ourt  below  held  that,  inasmuch  as  the  street  was  laid  out 
and  opened  subsequently  to  the  construction  of  the  railroad, 
the  burden  of  erecting  and  maintaining  the  bridge  rested 
npon  the  city,  and  not  upon  the  railroad  company.  Judg^ 
ment  was  entered,  dismissing  the  proceedings,  from  which 
relator  appealed. 

The  case  is  an  important  one,  not  only  to  the  railway  com- 
panies of  the  state,  but  to  the  numerous  municipalities  thereof 
as  well.  In  a  word,  the  turning  point  of  the  controversy  is, 
shall  the  railway  companies,  or  interested  municipalities,  bear 
the  burden  and  expense  of  constructing  crossings  at  streets 
and  highways  intersected  by  railroads,  and  maintaining  them 
in  a  safe  •and  suitable  condition  for  public  use,  where  the 
street  or  highway  is  laid  out  after  the  construction  of  the 
railroad  Y  The  precise  question  was  not  involved  in  any 
previous  case  in  this  court,  except  in  a  measure  in  State  v. 
District  Court  for  Hennepin  County,  42  Minn.  247,  44  N.  W. 
7,  7  L.  B.  A.  121,  which  will  be  referred  to  hereafter;  and 
virhatever  may  be  found  in  former  opinions  in  analogous  cases 
«on  the  subject  must  be  treated  as  mere  obiter  remarks.    Some 
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conflicting  views  are  apparent,  but  we  are  not  required^ 
^''  in  disposing  of  the  present  case,  to  reconcile  them.  The 
court  is  confronted  with  the  principal  question  for  the  first 
time.  We  have  been  assisted  by  exhaustive  arguments  by 
able  counsel,  have  considered  the  subject  thoroughly,  and  the 
result  of  our  deliberations  is,  in  our  opinion,  fully  in  accord 
with  the  legislative  policy  of  this  state  respecting  the  matter 
in  issue,  and  in  harmony  with  the  law  and  policy  of  other 
states.  Several  questions  are  presented  by  the  record  which 
will  be  considered  in  their  logical  order. 

1.  It  is  contended  on  the  part  of  defendants  that  the  pro- 
ceedings laying  out  and  establishing  the  street  in  question 
did  not  vest  in  the  city  the  right  to  open  the  same  on  a  grade 
with  the  railroad  track;  that  a  proper  view  of  such  proceed- 
ings, taken  as  a  whole,  will  permit  of  no  conclusion  other 
than  that  the  street  was  laid  out  up  to  the  right  of  way,  and 
then  over  the  same  by  means  of  a  bridge,  which  was  erected 
by  and  at  the  expense  of  the  city.  A  strict  construction  of 
the  proceedings  might  sustain  this  contention ;  but  we  are  of 
opinion  that,  fairly  construed,  a  street  was  laid  out  across 
the  right  of  way,  and  the  city  authorities  thereby  became 
vested  with  power  to  open  the  same  at  grade,  or  by  an  over- 
head crossing,  as  propriety,  necessity  and  public  safety  re- 
quired. It  is  unnecessary  to  go  further  into  this  phase  of 
the  case,  and  we  pass  to  other  more  vital  and  important  ques- 
tions. 

2.  We  come,  then,  to  the  question  whether  the  state,  in  the 
exercise  of  its  police  power,  may  require  railroad  companies 
to  construct,  at  their  own  cost  and  expense,  suitable  crossings 
at  street  and  highway  intersections,  in  cases  where  the  street 
or  highway  was  laid  out  subsequent  to  the  construction  of 
the  railroad ;  and  further,  if  that  power  be  vested  in  the  state, 
whether  the  legislature  has,  by  any  statutory  enactment,  im- 
posed the  obligation  upon  the  respondents,  or  whether  it  rests 
upon  them  at  common  law.  It  is  insisted  by  defendants  that 
there  is  no  such  obligation  at  common  law ;  that  the  state  has 
no  power  to  cast  the  burden  upon  the  railroads;  and  that  if 
any  statute  exists  which  may  be  so  construed,  it  is  in  violation 
of  both  state  and  federal  constitutions,  in  that  it  denies  to 
such  companies  the  equal  protection  of  the  law,  and  operates 
to  take  from  them  their  private  property  for  public  use,  with- 
out compensation  first  paid  or  secured. 
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3.  The  question  as  to  the  power  of  the  state,  as  respecta 
streets  and  highways  existing  at  the  time  of  the  construction 
of  a  railroad  and  over  *®®  which  it  passes,  to  require  the 
latter  to  construct  and  maintain  suitable  crossings,  by  bridges, 
viaducts  or  otherwise,  at  its  own  expense,  has  been  before  the 
courts  in  numerous  cases,  and  the  uniform  rule,  so  far  as  our 
examination  of  the  authorities  has  extended,  is  that  the  state 
possesses  that  power.    The  obligation  of  the  company  in  such 
cases  arises  from  the  rule  of  the  conmion  law  that,  where  a 
new  highway  is  laid  out  across  one  already  in  existence  and 
use,  the  crossing  must  not  only  be  made  with  as  little  injury 
as  possible  to  the  old  way,  but  whatever  structures  may  be 
necessary  for  the  CQuvenience  and  safety  of  the  crossing  must 
be  erected  and  maintained  by  the  person  or  corporation  con- 
structing and  using  the  new  way:  Northern  etc.  By.  Co.  v. 
City  of  Baltimore,  46  Md.  425,  445 ;  Dyer  County  v.  Chesa- 
peake etc.  By.  Co.,  87  Tenn.  712,  11  S.  W.  943.    The  obliga- 
tion exists  in  such  cases  independent  of  statute,  and,  as  ob- 
served, the  authorities  enforce  it  in  all  cases  where  the  streets 
were  laid  out  and  in  existence  before  the  advent  of  the  rail- 
road, and  it  extends  to  grade  crossings,  bridges  and  viaducts, 
or  whatever  may  be  essential  and  necessary  to  make  the  cross- 
ing safe.    If  the  duty  to  construct  and  maintain  the  bridge 
in  question  rests  upon  the  railroad  company,  either  by  force 
of  the  provisions  of  its  charter  or  at  common  law,  it  is  clear 
that  the  city  may  enforce  it.    Its  specially  delegated  super- 
vision and  control  over  streets  and  highways,  with  authority 
to  lay  out  and  open  new  ones,  vest  in  it  authority  to  enforce 
all  appropriate  regulations  sanctioned  by  the  police  power  of 
the  state.    The  obligation  was  enfoTced  by  the  city  of  Minne- 
apolis in  the  case  of  State  v.  Minneapolis  &  St.  L.  Ry.  Co.,  39 
Minn.  219,  39  N.  W.  153,  without  special  statutory  authority, 
the  obligation  existing,  as  it  is  contended  it  does  in  the  case 
at  bar,  by  force  of  the  provisions  of  the  charter  of  the  rail- 
road company. 

4.  The  authorities  are  not  fully  agreed  upon  the  question 
whether  the  state  may,  in  the  exercise  of  the  police  power, 
compel  a  railroad  company,  without  compensation,  to  con- 
struct and  maintain  suitable  crossings  at  streets  extended 
over  the  right  of  way  subsequent  to  the  construction  of  the 
railroad.  Our  examination  of  the  books,  however,  leads  to 
the  conclusion  that  the  great  weight  of  authority  sustains 
the  affirmative  of  that  proposition.     The  right  of  the  state 
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so  to  act  is  maintained  in  the  states  of  Maine,  Connecticat, 
Illinois,  New  York,  Tennessee,  Indiana,   Texas,  Mississippi, 
Ohio,  Nebraska,  New  Jersey,  Vennont,  Wisconsin,  and  by  the 
supreme  court  of  the  United  States.    *^  It  inyolyes  an  exer- 
<!ise  of  the  police  power,  and  the  inquiry  is  whether  such  a 
requirement  is  a  proper  exercise  of  that  power.     It  is  un- 
necessary to  enter  into  an  extended  discussion  to  show  the 
extent  to  which  the  legislature  may  go  in  the  exercise  of  this 
governmental  prerogative.    The  property,  rights  and  liberty 
of  the  citizen  are  to  be  enjoyed  in  subordination  to  the  gen- 
eral public  welfare,  and  all  reasonable  regulations  for  the 
preservation  and  promotion  thereof  are  uniformly  sustained 
by  the  courts.    ''Bights  of  property,  like  all  other  social  and 
conventional  rights,  are  subject  to  such  reasonable  limitations 
in  their  enjoyment  as  shall  prevent  them  from  being   in- 
jurious, and  to  such  reasonable  restraints  and  regulations^ 
established  by  law,  as  the  legislature,  under  the  governing 
and  controlling  power  vested  in  them  by  the  constitution,  may 
think  necessary  and  expedient":  Commonwealth  v.  Alger,  7 
Cush.  53 ;  Thorpe  v.  Rutland  &  B.  R.  Co.,  27  Vt  140,  62  Am. 
Dec.  625;  New  Orleans  Gas  Co.  v.  Drainage  Commission  of 
New  Orleans,  197  U.  S.  ^53,  25  Sup.  Ct.  Eep.  471,  49  L.  ed. 
831.    The  reasonable  limits  of  the  exercise  of  the  power  are 
not  readily  defined,  but,  generally  speaking,  it  extends  to  all 
matters  where  the  generid  public  welfare,  morals  and  health 
of  the  community  are  involved :  Butler  v.  Chambers,  36  Minn. 
69,  1  Am.  St.  Rep.  638,  30  N.  W.  308. 

A  reference  to  a  few  of  the  adjudged  cases  will  show  the 
general  trend  of  judicial  opinion  upon  the  subject  before  ua. 
In  Boston  &  M.  R.  Co.  v.  County  Commrs.,  79  Me.  386,  10 
Atl.  113,  the  court  had  before  it  a  statute  imposing  upon  the 
railroad  companies  of  that  state  the  duty  of  constructing 
crossings  at  subsequently  laid-out  highways,  and  its  validity 
was  afiSamed.  The  court  there  said:  **The  power  of  the  legis- 
lature to  impose  uncompensated  duties  and  even  burdens 
upon  individuals  and  corporations  for  the  general  safety  is 
fundamental.  It  is  the  police  power.  Its  proper  exercise  is 
the  highest  duty  of  government.  The  state  may  in  some  cases 
forego  the  right  to  taxation,  but  it  can  never  relieve  itself  of 
the  duty  of  providing  for  the  safety  of  its  citizens.  This  duty 
and  consequent  power  override  all  statute  or  contract  exemp- 
tions; the  state  cannot  free  any  person  or  corporation  from 
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■subjection  to  this  power.  All  personal  as  well  as  property 
rights  must  be  held  subject  to  the  police  power  of  the  state." 
In  the  case  of  Chicago  &  N.  W.  Ry.  Co.  v.  City  of  Chicago, 
140  111.  309,  29  N.  E.  1109,  the  court  had  before  it  a  case 
where  the  city  instituted  condemnation  '^^  proceedings  for 
the  purpose  of  opening  and  extending  a  street  across  a  rail- 
road already  in  existence,  and  the  question  presented  was 
whether  the  company  owning  the  railroad  was  entitled,  as 
a  part  of  its  compensation  for  opening  the  street  across  its 
tracks,  to  the  cost  of  constructing  and  maintaining  the  cross- 
ing. It  appeared  that  the  railroad  was  constructed  prior  to 
the  passage  of  a  statute  which  required  all  railroad  companies 
thereafter  to  construct  and  maintain  such  crossings  and  all 
approaches  thereto.  It  was  insisted  that  the  statute  was  in- 
valid, and  had  no  application  to  the  defendant  because  its 
road  was  constructed  prior  to  the  opening  of  the  street  and 
prior  to  the  enactment  of  the  statute.  In  that  case  the  court 
said:  ** Government  owes  to  its  citizens  the  duty  of  providing 
and  preserving  safe  and  convenient  highways.  Prom  this 
duty  results  the  right  of  public  control  over  highways.  Rail- 
roads are  public  highways,  and  in  their  relations  as  such  to 
the  public  are  subject  to  legislative  supervision,  though  the 
interests  of  their  shareholders  are  private  property.  Every 
railroad  company  takes  its  right  of  way  subject  to  the  right 
of  the  public  to  extend  the  public  highways  and  streets  across 
such  right  of  way If  railroads,  so  far  as  they  are  pub- 
lic highways,  are,  like  other  highways,  subject  to  legislative 
supervision,  then  railroad  companies  in  their  relations  to  high- 
ways and  streets  which  intersect  their  rights  of  way  are  sub- 
ject to  the  control  of  the  police  power  of  the  state ;  that  power 
of  which  this  court  has  said  that  'it  may  be  assumed  that  it 
is  a  power  coextensive  with  self -protection,  and  is  not  inaptly 
termed  the  law  of  overruling  necessity':  Lake  View  v.  Rose 
Hill  Cemetery  Co.,  70  111.  191,  22  Am.  Rep.  71.  The  require- 
ment embodied  in  section  8  (2  Starr  &  Curtis'  Ann.  Stats. 
1885,  p.  1937,  c.  114),  that  railroad  companies  shall  construct 
and  maintain  the  highway  and  street  crossings  and  the  ap- 
proaches thereto  within  their  respective  rights  of  way,  is 
nothing  more  than  a  police  regulation.  It  is  proper  that  the 
portion  of  the  street  or  highway  which  is  within  the  limits  of 
the  railroad  right  of  way  should  be  constructed  by  the  rail- 
road company  and  maintained  by  it,  because  of  the  dangers 
attending  the  operation  of  its  road.    It  should  oontrol  the 


588  American  State  Reports,  Vol.  120.  [Minn. 

making  and  repairing  of  the  crossing  for  the  protection  of 
those  passing  along  the  street  and  of  those  riding  on  the 

« cars The  items  of  expense  for  which  appellant  claims 

compensation  are  such  only  as  are  involved  in  its  compliance 
with  a  police  regulation  of  the  ^*  statute.  It  is  weU  settled 
that  'neither  a  natural  person  nor  a  corporation  can  claim 
damages  on  account  of  being  compelled  to  render  obedience 
to  a  police  regulation  designed  to  secure  the  common  welfare' : 
Chicago  etc.  B.  B.  Co.  v.  Joliet  etc.  E.  E.  Co.,  105  EL  388, 
44  Am.  Bep.  799.  It  has  been  held  by  this  court  in  a  number 
of  cases  that  railroad  corporations  may  be  required  to  fence 
their  tracks,  to  put  in  cattle-guards,  to  place  upon  their  en- 
gines a  bell,  and  to  do  other  things  for  the  protection  of  life 
and  property,  although  their  charters  contained  no  such  re* 
quirements:  ....  Galena  etc.  B.  B.  Co.  v.  Dill,  22  111.  264; 
Ohio  etc.  B.  B.  Co.  v.  McClelland,  25  1M  140 ;  Peoria  etc.  Ry. 

Co.  V.  Peoria  etc.  By.  Co.,  105  111.  110 Uncompensated 

obedience  to  a  regulation  enacted  for  the  public  safety  under 
the  police  power  of  the  state  is  not  a  taking  or  damaging 
without  just  compensation  of  private  property,  or  of  private 

property  affected  with  a  public  interest The  language 

of  section  8  is  broad  enough  to  include  streets  to  be  thereafter 
opened  or  extended  as  well  as  to  existing  streets.  ....  There 
is  no  reason  for  supposing  that  the  legislature  intended  to 
refer  exclusively  to  a  railroad  crossing,  created  by  running  a 
new  railroad  across  an  existing  street.  The  language  includes 
also  a  railroad  crossing  created  by  running  a  new  street  across 
an  existing  railroad." 

The  supreme  court  of  the  United  States,  in  166  U.  S.  226, 
17  Sup.  Ct.  Rep.  581,  41  L.  ed.  979,  in  reviewing  the  case  of 
Chicago  etc.  R.  Co.  v.  Chicago,  149  111.  457,  37  N.  E.  78,  after 

.  quoting  the  above  excerpt  from  the  prior  Illinois  decision, 
said:  **We  concur  in  these  views.  The  expenses  that  will  be 
incurred  by  the  railroad  company  in  erecting  gates,  planking 
the  crossing,  and  maintaining  flagmen,  in  order  that  its  road 
may  be  safely  operated — ^if  all  that  should  be  required — 
necessarily  result  from  the  maintenance  of  a  public  highway, 
under  legislative  sanction,  and  must  be  deemed  to  have  been 
taken  by  the  company  into  account  when  it  accepted  the 
privileges  and  franchises  granted  by  the  state.  Such  expenses 
must  be  regfiirded  as  incidental  to  the  exercise  of  the  police 
powers  of  the  state":  See,  also,  Detroit  etc.  By.  v.  Osbom, 
189  U.  S.  383,  23  Sup.  Ct.  Bep.  540,  47  L.  ed.  860i  New  York 
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etc.  R.  Co.  V.  Bristol,  151  U.  S.  556,  14  Sup.  Ct.  Rep.  437,  38 
L.  ed.  269. 

In  Chicago  v.  City  of  Milwaukee,  97  Wis.  418,  72  N.  W. 
1118,  the  supreme  court  of  Wisconsin  reviewed  the  subject  at 
length  and  reached  the  conclusion  ®®*  that  the  subject  of 
crossings  at  streets  laid  out  after  the  construction  of  the  rail- 
road was  a  proper  subject  for  legislative  control,  within  the 
police  power,  and  the  obligation  to  construct  them  might  be 
imposed  upon  the  railroad  company  without  compensation. 
The  opinion  in  that  case  points  out  that  the  decisions  of  the 
supreme  court  of  the  state  of  Massachusetts,  which  apparently 
laid  down  a  different  doctrine,  were  founded  upon  a  statute 
of  that  state,  by  which  the  expense  of  such  crossings  was  im- 
posed upon  the  municipality.  In  the  course  of  the  discussion 
the  court  said:  "The  correct  policy,  in  our  judgment,  is  that 
held  by  the  courts  of  New  York,  Maine,  Illinois  and  Iowa, 
that  the  probable  results  of  a  failure  of  duty,  respecting  the 
safety  of  railway  crossings,  are  so  serious  that  the  public  in- 
terests require,  as  between  municipalities  and  railway  cor- 
porations, that  such  duty  be  lodged  in  some  one  place,  un- 
divided, absolute,  and  with  certainty,  and  that  such  place  be 
the  one  where,  in  the  estimation  of  legislative  authority,  it 
can  be  most  readily,  economically,  certainly  and  efficiently 
performed.  Whichever  place  is  designated,  the  municipalities 
owning  the  highways,  or  the  railway  corporations,  the  ex- 
pense directly  or  indirectly  falls  on  the  public.  These  con- 
siderations are  abundantly  sufficient,  judicially  considered,  to 
legitimately  locate  the  whole  subject  of  maintaining  safe  cross- 
ings within  the  domain  of  the  police  regulations,  so  far  as 
the  legislative  branch  of  the  government  may  see  fit  to  exer- 
cise its  authority.  It  needs  no  extension  of  well-settled  prin- 
ciples to  reach  this  conclusion.  But  if  it  did,  the  increase  of 
railroad  operations,  the  growth  of  population  and  social  and 
business  activities,  with  consequent  increasing  dangers  to  per- 
sons and  property,  might  reasonably  warrant  the  extension. 
This  tendency  of  modem  development  is  in  the  direction  of 
greater,  rather  than  more  restricted,  use  of  police  power,  and 
necessarily  so  in  order  to  meet  the  new  dangers,  and  increase 
of  old  dangers,  constantly  occurring  as  natural  incidents  of 
advancing  civilization.  We  think  the  weight  of  modern 
authority  is  in  accord  with  the  views  just  expressed,  and  to 
the  effect  that  everything  that  goes  to  make  up  a  crossing, 
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safe  for  public  use,  is  aa  essentially  wifhin  police  regnlations- 
as  any  part  of  it." 

It  was  held  immaterial,  as  respects  the  right  of  the  state 
to  require  those  things  to  be  done,  whether  the  highway  be- 
laid out  before  or  after  the  construction  of  the  railroad. 
Their  statutes  were,  however,  strictly  ***  construed,  and  held 
not  broad  enough  to  include  subsequently  laid-out  streets, 
though  an  ^'obvious  legislative  policy"  so  imposing  the  obliga- 
tion upon  the  railroads  was  recognized.  In  People  v.  Boston 
&  A.  R.  Co.,  70  N.  Y.  569,  the  railroad  company,  long  after 
it  had  constructed  its  road,  was  required  by  statute  to  con- 
struct a  bridge  over  its  track  at  an  intersecting  highway, 
and  the  act  was  sustained  as  a  proper  exercise  of  the  police 
power.  The  court  in  that  case  said,  in  substance,  that  while 
the  legislature  could  not  confiscate  property  under  a  pretense 
of  an  exercise  of  the  police  power,  yet  it  might  impose  upon 
railroad  corporations  such  reasonable  restrictions,  regulations 
and  burdens  as  the  public  good  required;  could  regulate  the 
speed  of  trains,  the  way  in  which  they  should  cross  highways, 
and  make  all  regulations  proper  to  protect  the  lives  of  per- 
sons carried  by  them  or  passing  upon  the  highways  across 
the  track :  See,  also,  Albany  N.  R.  Co.  v.  Brownell,  24  N.  Y. 
345 ;  Boston  &  A.  R.  Co.  v.  Oreenbush,  5  Lans.  461. 

It  was  held  by  the  supreme  court  of  Tennessee,  in  City  of 
Harriman  v.  Southern  R.  Co.,  Ill  Tenn.  538,  82  S.  W.  213, 
that  an  act  of  the  legislature  of  that  state  empowering  citiea 
to  require  railroad  companies  to  construct  bridges  at  places 
where  their  tracks  crossed  the  public  streets,  being  referable 
to  the  police  power,  applied  to  railroads  whose  tracks  were 
laid  before  the  streets  were  opened  or  the  city  was  incor- 
porated. In  that  case  the  railroad  was  constructed  and  in 
operation  many  years  before  the  city  of  Harriman,  which 
sought  therein  to  compel  the  company  to  construct  a  bridge, 
was  founded.  It  was  incorporated  by  the  legislature  long 
after  the  appearance  and  location  of  the  railroad,  and  numer- 
ous streets  were  laid  out  over  the  railroad  right  of  way.  In 
Illinois  V.  Swalm,  83  Miss.  631,  36  South.  147,  the  court  held 
that  a  railway  company  might  be  required  to  place  a  bridge 
over  its  road  and  to  grade  approaches  thereto  for  a  highway 
crossing  it,  though  the  railroad  was  in  operation  for  many 
years  before  the  highway  was  laid  out.  It  appeared  in  that 
case  that  the  proposed  new  highway  crossed  the  tracks  of  the 
railroad  company  at  a  point  where  there  was  a  cut  fifteen  feet 
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deep  and  fifty  feet  wide,  in  which  the  double  tracks  of  the 
road  were  located.  The  court  applied  the  rule  of  the  cases 
already  referred  to,  following  a  prior  decision  of  that  court : 
Illinois  C.  R.  Co.  v.  Copiah,  81  Miss.  685,  33  South.  502. 

*^*  The  same  doctrine  is  affirmed  in  Gulf  etc.  Ry.  Co.  v. 
Milam  Co.,  90  Tex.  355,  38  S.  W.  747.  The  court  in  that  case 
sustained  an  act  of  the  legislature  imposing  the  duty  upon 
railroad  companies  of  constructing  crossings  over  public  high- 
ways, and  held  that  it  applied  to  cases  where  the  highways 
were  laid  out  by  the  county  subsequent  to  the  building  of 
the  railroad,  as  well  as  to  previously  existing  highways,  and 
that  the  expense  of  grading  such  crossings,  putting  in  cattle- 
guards,  drain  pipes,  sign  boards,  and  crossing  planks  formed 
no  part  of  the  damages  which  the  company  was  entitled  to 
recover  on  account  of  the  condemnation  of  its  right  of  way 
for  highway  purposes.  Such  is  the  law  in  Connecticut  (Wood- 
ruff V.  Catlin,  54  Conn.  277,  6  Atl.  849),  in  Nebraska  (State 
V.  Chicago,  29  Neb.  412,  45  N.  W.  469 ;  Chicago  etc.  Ry.  Co. 
V.  State,  47  Neb.  549,  53  Am.  St.  Rep.  557,  66  N.  W.  624,  41 
Ii.  R.  A.  481),  in  Ohio  (Lake  Shore  &  M.  S.  Ry.  Co.  v.  Sharpe, 

38  Ohio  St.  150),  in  Vermont  (Thorpe  v.  Rutland  &  B.  R.  Co., 
27  Vt.  141,  62  Am.  Dec.  625),  and  in  Indiana  (Evansville 
etc.  R.  Co.  V.  State,  149  Ind.  276,  49  N.  E.  2;  Lake  Erie 
&  TV.  R.  Co.  V.  Cluggish,  143  Ind.  347,  42  N.  E.  743 ;  Lake 
Erie  &  W.  R.  Co.  v.  Shelley,  163  Ind.  36,  71  N.  E.  151).  See, 
also,  Chicago,  B.  &  Q.  R..  Co.  v.  People,  200  U.  S.  561,  26  Sup. 
Ct.  Rep.  341,  50  L.  ed.  596. 

5.  A  contrary  doctrine  may  be  said  to  be  the  law  in  the 
states  of  Kansas,  Louisiana  and  Michigan,  but  the  great  weight 
of  authority,  as  shown  by  the  foregoing  citations,  sustains 
the  general  proposition  that  the  police  power  will  uphold 
legislation  of  this  kind.  That  the  state  has  such  authority, 
as  respects  all  devices  necessary  for  the  saf e^  and  protection 
of  the  public,  has  been  held  by  this  court:  State  v.  District 
Court  for  Hennepin  Co.,  42  Minn.  247,  44  N.  W.  7,  7  L.  R. 
A.  121 ;  State  v.  Minneapolis  &  St.  L.  Ry.  Co.,  39  Minn.  219, 

39  N.  W.  153 ;  State  v.  Minnesota  T.  Ry.  Co.,  80  Minn.  108, 
83  N.  W.  32,  50  L.  R.  A.  656.  In  the  case  first  cited  the  court 
held  that,  where  the  highway  was  laid  out  over  and  across  the 
railroad  tracks,  the  company  was  not  entitled  to  compensation 
for  providing  and  maintaining  cattle-guards  and  sign  boards 
at  the  new  crossing,  but  was  entitled  to  compensation  for 
planking  the  roadway  where  it  crosses  the  railroad  tracks  and 
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for  the  maintenance  of  the  same.    The  decision  in  that  case 
is  in  harmony  with  the  rule  laid  down  in  Kansas  and  Massa- 
chusetts, but  is  at  variance  with  all  other  courts  whose  de- 
cisions we  have  cited.    The  theory  of  this  court  in  that  ease 
was  that  planking  the  tracks  was  a  part  of  the  work  of  con- 
structing the  highway,  and  in  no  sense  a  safety  ••^  device 
or  necessary  for  the  protection  of  the  traveling  public,  and 
did  not  come  within  a  proper  exercise  of  the  police  power. 
That  case,   however,  sustains  the  general  proposition  that 
safety  devices  may  be  required  at  new  streets;  and  sustains 
the  contention  of  relator,  if  the  bridge  in  question  comes 
within  the  meaning  of  a  safety  device.     But  the  decision 
rested  upon  the  general  statutes  requiring  cattle-guards  and 
gates  to  be  constructed,  and  is  not  here  directly  in  point. 
What  was  said  in  State  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  36  Minn. 
131,  59  Am.  Rep.  313,  28  N.  W.  3,  with  reference  to  the  con- 
struction of  the  statute  there  before  the  court,  as  respects 
streets  laid  out  after  the  location  of  the  railroad,  was  not  in- 
tended as  a  decision  of  the  question.    That  question  was  not 
involved  in  the  case,  and  the  remark  was  made  for  the  pur- 
pose of  indicating  that  the  decision  was  intended  to  be  limited 
to  existing  streets  only. 

6.  Counsel  for  defendants  attempted  to  distinguish  many 
of  the  cases  cited  as  supporting  the  contention  of  the  relator, 
oh  the  ground  that  they  involved  grade  crossings  only.  The 
cases  cited  from  Tennessee,  Indiana  and  Mississippi  involved 
the  construction  of  bridges  over  the  tracks  of  the  railroad 
company,  but,  as  urged  by  counsel,  the  other  cases  concerned 
only  grade  crossings.  But  there  can  be  no  difference  on  prin- 
ciple, in  so  far  as  an  exercise  of  the  police  power  is  concerned, 
between  a  grade  crossing  and  a  bridge  over  the  tracks.  The 
difference  between  the  two  is  one  of  degree,  relating  solely 
to  the  matter  of  expense.  But  the  expense  incident  to  a  com- 
pliance with  police  regulations  is  not  an  element  of  considera- 
tion, except,  perhaps,  where  arbitrary  and  unreasonable,  or 
resulting  in  a  practical  confiscation  of  property.  Cases  where 
one  railroad  crosses  another  have  no  application,  because  both 
stand  on  an  equality  respecting  rights  and  obligations,  while 
in  cases  like  that  at  bar  the  rights  of  the  public  are  superior. 

7.  If,  then,  it  is  within  the  authority  of  the  state,  in  the 
exercise  of  its  police  power,  to  require  railroad  companies  to 
construct  and  maintain  crossings,  either  at  grade,  or  above 
or  below  the  tracks,  at  streets  laid  out  after  the  construction 
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of  the  road,  it  becomes  necessary  to  inquire  whether  the  legis- 
lature of  this  state  has  so  declared  or  ordered  by  any  statute, 
or  whether,  the  obligation  rests  upon  the  railroad  company 
at  common  law. 

•*•  The  charter  of  the  Minnesota  and  Pacific  Railroad 
Company,  predecessor  of  defendants,  provides  as  follows: 
^'The  said  company  shall  have  the  right  and  authority  to  con- 
struct their  said  railroad  and  branches  upon  and  along,  across, 
under  or  over  any  public  or  private  highway,  road,  street, 
plank  road,  or  railroad,  if  the  same  shall  be  necessary;  but 
the  said  company  shall  put  such  highway,  road,  street,  plank 
road  or  railroad  in  such  condition  and  state  of  repair  as  not 
to  impair  or  interfere  vrith  its  free  and  proper  use":  Laws 
Extra.  Sess.  1857,  p.  6,  c.  1,  sec.  7. 

A  statute  very  similar  to  this  was  held  applicable  to  new 
streets  by  the  Indiana  supreme  court  (Louisville  v.  Smith,  91 
Ind.  119),  and  the  rule  announced  by  that  court  may  be  said 
to  have  been  applied  in  effect,  by  other  courts,  as  shown  by 
the  cases  cited :  Chicago  &  N.  W.  Ry.  Co.  v.  City  of  Chicago, 
140  111.  309,  29  N.  E.  1109. 

While  the  statute  on  its  face  might  be  construed  as  intended 
to  apply  to  existing  highways  only,  a  fair  and  reasonable  con- 
struction thereof,  in  view  of  the  legislative  policy  of  the  state 
on  this  subject,  and  the  propriety  and  necessity  for  some 
specific  regulation,  will  bring  within  its  scope  and  purpose 
streets  and  highways  subsequently  laid  out  and  opened.  It 
is  elementary  that  charters  of  public  corporations,  in  which 
the  rights  of  the  public  are  involved,  are  to  be  construed  with 
strictness  against  the  corporation,  and  liberally  in  favor  of 
the  public :  St.  Louis  R.  D.  Imp.  Co.  v.  C.  N.  Nelson  Lumber 
Co.,  51  Minn.  10,  52  N.  W.  976 ;  Commonwealth  v.  Erie  &  N. 
E.  R.  Co.,  27  Pa.  339,  67  Am.  Dec.  471.  Or,  as  said  by  the 
New  York  court  of  appeals,  in  Tracy  v.  Troy  &  B.  R.  Co., 
38  N.  Y.  433,  98  Am.  Dec.  54,  an  act  of  the  legislature,  in- 
duced by  public  considerations,  the  purpose  of  which  is  to 
protect  the  traveling  public,  should  receive  a  liberal  construc- 
tion to  effectuate  the  purpose  of  its  framers.  ''A  rigid  and 
literal  reading  would  in  many  cases  defeat  the  very  object 
of  the  statute  and  exemplify  the  maxim  that  Hhe  letter  kill- 
eth,  while  the  spirit  keepeth  alive.'  "  The  operation  of  stat- 
utes is  often  extended,  by  construction,  to  matters  of  subse- 
-quent  creation  and  applied  to  conditions  that  accrue  after 
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their  passage,  as  well  as  to  those  that  existed  before :  Wilber> 
force,  St.  L.  166 ;  Kline  v.  Minnesota  Iron  Co.,  93  Minn.  63^ 
100  N.  W.  681 ;  Schus  v.  Powers-Simpson  Co.,  85  ^^  Minn. 
447,  89  N.  W.  68,  69  L.  R.  A.  887.  In  those  eases  we  con- 
strued  the  fellow-servant  statute,  which,  on  its  face,  applied 
to  commercial  railroads,  to  apply  to  ''logging"  railroads, 
though  they  were  unknown  when  the  statute  was  enacted; 
and  the  construction  there  given  was  sustained  by  the  supreme 
court  of  the  United  States  in  Minnesota  Iron  Co.  v.  Eline,. 
199  U.  S.  593,  26  Sup.  Ct.  Rep.  159,  50  L.  ed.  322. 

The  language  of  statutes,  when  under  liberal  construction^ 
is  flexible,  and  general  words  admit  of  more  than  one  in- 
terpretation.    The  court  may  carry  the  statute  beyond  the 
natural  import  of  its  words  when  essential  to  answer  the  pur- 
pose of  the  legislature:  Black's  Interpretation  of  Laws,  307, 
315;  2  Sutherland's  Statutory  Construction,  2d  ed.,  582    et 
seq.;  Avery  v.  Town  of  Groton,  36  Conn.  304;  Smith   v. 
Stevens,  82  111.  554;  Vigo's  Case,  21  Wall.  648,  22  L.  ed.  690. 
It  is  an  ''old  and  unshaken  rule  in  the  construction  of  stat- 
utes, to  wit,  that  the  intention  of  a  remedial  statute  will  al- 
ways prevail  over  the  literal  sense  of  its  terms,  and  there- 
fore when  the  expression  is  special  or  particular,  but  the 
reason  is  general,  the  expression  should  be  deemed  general": 
Brown  v.  Pendergast,  89  Mass.  427.    A  large  construction  ia 
to  be  given  to  statutes  having  for  their  end  the  promotion  of 
important  and  beneficial  public  objects:  Town  of  Wolcott  v. 
Pond,  19  Conn.  597.    In  SUver  v.  Ladd,  7  WaU.  219,  19  L. 
ed.  138,  the  supreme  court  of  the  United  States  applied  this 
rule  to  an  act  of  Congress  granting  lands  to  certain  settlers,, 
and  held  that  the  words  ''single  man"  included  unmarried 
women.     A  statute  of  Alabama  provided  that  whenever  an 
of&cer,  required  by  law  to  give  an  official  bond,  acts  under  a 
bond  "which  is  not  in  the  penalty  payable  and  conditioned 
as  prescribed  by  law,"  such  bond  is  not  void,  but  stands  in 
the  place  of  the  official  bond,  subject,  on  its  conditions  being 
broken,  to  all  the  remedies  which  the  person  aggrieved  might 
have  had  upon  the  bond,  had  it  been  executed  in  conformity 
with  the  law.     The  court  held  that  tiie  statute,   being  a. 
remedial  one,  should  be  construed  to  apply  to  a  bond  properly 
conditioned,  but  defectively  executed :  Sprowl  v.  Lawrence,  33 
Ala.  674.    Numerous  illustrations  of  the  application  of  this 
rule  to  various  statutes  will  be  found  referred  to  in  2  Suther- 
land's Statutory  Construction,  2d  ed.,  sec  593   et  seq.    See,. 
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also,  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  420, 
9  L.  ed.  773,  938. 

The  purpose  of  incorporating  this  particular  provision  in 
the  charter  of  the  railroad  company  was  in  the  interests  of 
the  public,  and  to  require  *•*  the  railroad  company  to  keep 
in  good  repair  all  crossings  at  the  intersection  of  highways; 
and,  though  it  may  be  said  to  be  declaratory  of  the  common 
law,  the  general  rules  of  statutory  construction  apply  to  its 
interpretation.  At  the  time  the  legislature  granted  the  char- 
ter of  the  railroad  company  in  1857,  the  city  of  Minneapolis 
was  a  small  village,  and  the  territory  to  the  north  and  west 
through  which  the  proposed  line  of  railroad  was  to  extend 
was  a  vast  wilderness,  occupied  by  roving  bands  of  Indians. 
It  was  in  the  mind  of  the  legislature  at  that  time  that  the 
city  of  Minneapolis  would  increase  in  population  and  ulti- 
mately become  a  large  city;  that  the  state  through  which  the 
road  was  to  be  constructed  would  develop  and  improve ;  that 
settlers  would  make  their  homes  upon  the  public  lands;  and 
that  villages  and  cities  would  spring  up  along  the  line  of  the 
railroad,  thus  rendering  new  streets  and  highways  an  absolute 
necessity  for  public  use.  Respondent's  charter  was  granted 
with  the  reserved  right  on  the  part  of  the  state  to  construct 
new  highways  and  streets  over  its  line  of  railroad,  wherever 
made  necessary  by  the  future  development  of  the  state.  It 
is  not,  therefore,  in  view  of  this  condition,  which  was  in  the 
mind  of  the  legislature  and  the  railroad  company,  unreason- 
able to  believe  that  they  contemplated,  when  providing  for 
the  care  of  highway  and  street  crossings,  not  only  those  then 
existing,  but  such  as  might  thereafter,  in  the  course  of  the 
growth  and  development  of  the  state,  become  necessary  to  be 
laid  across  the  railroad's  right  of  way.  The  evils  intended 
to  be  guarded  against  are  the  same,  and  apply  equally  to  both 
new  and  old  streets.  There  was  no  reason  why  the  legislature 
should  deem  it  prudent  to  provide  for  existing  highways  only ; 
and  we  do  no  violence  to  the  rules  of  statutory  construction 
in  holding  that  the  provisions  of  defendant's  charter  were 
intended  to  include  all  streets  and  highways  intersected  by 
railroads,  whether  laid  out  before  or  after  the  buildiug  of 
the  railroad*  The  expression  of  the  statute  is  special,  per- 
haps; but  the  reason  therefor  is  general.  The  expression 
must,  therefore,  be  deemed  general:  Brown  v.  Pendergast,  89 
Mass.  427. 
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A  railroad  company  accepts  and  receives  its  franchise  sub- 
ject to  the  implied  right  of  the  state  to  lay  out  and  open  new 
streets  and  highways  over  its  tracks,  and  must  be  deemed, 
as  a  matter  of  law,  to  have  had  in  contemplation  at  the  time 
its  charter  was  granted,  and  is  bound  to  assume,  all  burdens 
incident  to  new,  as  well  as  existing,  crossings. 

*®®  This  feature  of  the  case  was  before  this  court  in  State 
V.  District  Court  for  Hennepin  County,  42  Minn.  247,  44  N. 
W.  7,  7  L.  R.  A.  121.  That  case  involved  the  general  statutes 
requiring  cattle-guards  and  sign  boards  to  be  erected  at  cross- 
ings, which,  on  their  face,  like  the  provisions  of  respondent's 
charter,  have  at  least  apparent  reference  to  highways  crossed 
by  railroad  lines.  It  was  there  insisted  that  the  requirement 
had  no  application  to  new  streets,  and  that  the  railroad  com- 
pany was  entitled  to  compensation  for  their  construction,  to 
be  allowed  as  damages  for  opening  the  new  street  over  the 
right  of  way.  The  court  held  that  the  statute  applied  to  new 
streets,  but  that  the  company  was  entitled  to  compensation 
for  planking  the  crossing.  In  the  course  of  the  opinion  the 
court  said,  in  substance,  that,  although  the  street  involved 
in  that  case  was  not  in  existence  when  the  railroad  was  con- 
structed, and  hence  the  requirement  of  the  statute  referred 
to  did  not  impose  the  duty  of  putting  in  cattle-guards  and 
sign  boards  at  the  particular  place  at  that  time,  yet  as  soon 
as  the  street  was  laid  out  and  opened,  the  existing  statute  be- 
came applicable  and  required  those  things  to  be  done;  that 
the  circumstances,  with  reference  to  which  the  statute  as  a 
police  regulation  applied,  came  into  existence  by  the  location 
of  the  new  street,  and  the  requirements  of  the  statute  became 
operative.  **When  the  railroad  company  accepted  its  charter, 
it  received  its  franchises  subject  to  the  authority  and  power 
of  the  state  to  impose  such  reasonable  regulations  concerning 
the  use,  in  matters  affecting  the  common  safety,  of  its  danger- 
ous enginery,  and  not  merely  subject  to  the  then  existing 
regulations  as  applicable  to  then  existing  conditions;  and 
whether  the  obligation  now  in  question  had  been  imposed  at 
this  time  by  direct  act  of  the  legislature,  or,  as  is  the  case, 
arises  from  the  laying  out  of  a  new  highway,  to  which  the 
previously  existing  law  becomes  applicable,  can  make  no  dif- 
ference." The  court  further  said  that,  when  the  franchise 
was  granted  to  the  railroad  company  to  construct  and  operate 
its  railroad,  it  was  not  contemplated  either  by  it  or  by  the 
state  that  no  more  public  highways  should  be  laid  oat  which 
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would  increase  the  number  of  places  where  the  ordinary 
police  regulations  would  have  to  be  complied  with  by  the  rail- 
road company  to  its  inconvenience  and  expense;  on  the  con- 
trary, that  it  must  have  been  understood  and  contemplated, 
especially  in  a  new  state,  rapidly  advancing  in  population 
and  in  the  development  of  its  resources,  where  new  towns 
were  springing  ^^  up  and  new  avenues  for  travel  and  traffic 
were  becoming  necessary,  that  new  streets  and  roads  would 
and  must  be  laid  out,  and  that  many  of  these  would  neces- 
sarily cross  existing  railroad  lines;  and  ''we  cannot  resist  the 
conclusion  that,  so  far  as  concerns  the  matter  now  under  con- 
sideration, the  charter  of  the  relator  was  taken  subject  to  the 
right  of  the  state  to  impose  this  duty  whenever,  by  reason  of 
the  establishing  of  new  highways,  it  should  become  necessary; 
and  hence  the  relator  is  not  entitled  to  compensation  for 
obedience  to  this  requirement";  citing  Lake  Shore  etc.  R.  Co. 
▼.  Cincinnati,  30  Ohio  St.  604;  Chicago  etc.  R.  Co.  v.  Joliet 
etc.  R.  Co.,  105  111.  388,  44  Am.  Rep.  799 ;  Hannibal  v.  Hanni- 
bal etc.  R.  Co.,  49  Mo.  480 ;  City  of  Bridgeport  v.  New  York 
etc.  R.  Co.,  36  Conn.  255,  4  Am.  Rep.  63. 

The  reasoning  of  the  court  in  that  case  applies  to  the  case 
at  bar.  In  conclusion,  on  this  branch  of  the  case,  we  say,  as 
was  said  by  the  Indiana  supreme  court  in  Louisville  etc.  R. 
Co.  V.  Smith,  91  Ind.  119,  that  the  provisions  of  the  railroad 
charter  should  not  receive  the  literal  and  restricted  construc- 
tion contended  for  by  respondent.  Neither  the  interest  of 
the  railroad  company  nor  of  the  public  require  it. 

8.  Again,  we  are  clear  that  the  obligation  is  imposed  upon 
the  railroads  at  common  law.  The  common-law  doctrine  that 
where  a  street  or  highway  is  laid  over  one  already  in  existence, 
the  expense  of  making  the  crossing  safe  rests  upon  the  com- 
pany or  corporation  using  the  new  way,  had  its  origin  when 
railroads  were  unknown,  at  a  time  when  the  use  of  all  high- 
ways, generally  speaking,  was  of  the  same  general  nature,  the 
traffic  or  use  of  either  not  being  inherently  dangerous  to  the 
free  use  and  enjoyment  of  the  other.  Not  so  where  a  railroad 
crosses  a  public  street,  or  a  street  a  railroad.  In  such  a  case 
the  operation  of  trains  over  the  latter,  particularly  in  our 
large  cities,  is  highly  dangerous  and  a  menace  to  the  public 
using  the  intersecting  street.  The  railroad  company  is  alone 
responsible  for  this  condition,  and,  though  it  has  an  unques- 
tioned right  to  operate  its  trains  in  such  manner  as  the 
practical  conduct  of  its  business  may  require,  the  dangers 
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resulting  therefrom  are  of  its  own  creation,  and  on  every 
principle  of  right  and  wrong  it  should  bear  the  burden  of 
protecting  the  public  so  far  as  practicable  from  accident  or 
injury. 

The  common  law  is  not  a  codification  of  exact  or  inflexible 
rules  for  human  conduct,  for  the  redress  of  injuries,  or  pro- 
tection against  wrongs,  nor  yet  a  mere  figment  of  judicial 
genius ;  but,  on  the  contrary,  ^^^  is  the  embodiment  of  broad 
and  comprehensive  unwritten  principles,  inspired  by  natural 
reason,  an  innate  sense  of  justice,  adopted  by  conmion  consent 
for  the  regulation  and  government  of  the  affairs  of  men.  It 
is  the  growth  of  ages,  and  an  examination  of  many  of  its 
principles,  as  enunciated  and  discussed  in  the  books,  discloses 
a  constant  improvement  and  development  in  keeping  with  ad- 
vancing civilization  and  new  conditions  of  society:  Holmes' 
Common  Law,  1-5,  36  et  seq.  Its  guiding  star  has  always 
been  the  rule  of  right  and  wrong,  and  in  this  country  its 
principles  demonstrate  that  there  is  in  fact,  as  well  as  in 
theory,  a  remedy  for  aU  wrongs.  The  principles  governing 
the  rights  and  liabilities  of  individuals  are  often  inapplicable 
to  railroad  companies,  or  other  corporations,  clothed  as  they 
are  by  the  state  with  special  rights,  powers  and  privileges,  not 
enjoyed  by  individuals.  The  nature  and  character  of  the 
business  of  railroad  companies,  the  numerous  hazards  and 
dangers  connected  with  the  conduct  of  their  affairs,  render  the 
law  for  the  individual  inappropriate  and  inefficient,  and  the 
courts,  in  testing  the  various  pertinent  principles  in  connec- 
tion with  their  peculiar  features,  have,  by  methods  of  differ- 
entiation and  analogy,  evolved  new  and  appropriate  rules  for 
the  determination  of  their  rights  and  liabilities:  5  Harvard 
Law  Review,  189. 

It  is  insisted  that  the  rule  of  the  common  law  above  referred 
to  applies  to  and  governs  the  position  of  relator  in  the  case  at 
bar,  imposing  the  obligation  of  constructing  the  bridge  in 
question  upon  the  city,  because  the  street  was  laid  over  the 
existing  railroad.  The  rule  in  its  abstract  form  can  have  no 
application  to  facts  and  conditions  such  as  here  shown,  and 
cannot  be  held  to  impose  upon  the  municipality  the  burden 
of  constructing  safety  devices  to  protect  pedestrians  from 
dangers  caused  solely  by  the  railroad  company.  In  view  of 
the  fact  that  the  railroad  company  takes  its  franchise  subject 
to  the  reserved  right  of  the  state  to  lay  new  streets  over  and 
across  its  track,  and  in  contemplation  that  it  may  do  so 
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(Chicago  &  N.  W.  Ky.  Co.  v.  City  of  Chicago,  140  lU.  309,  29 
N.  E.  1109 ;  Chicago  B.  &  Q.  R.  Co.  v.  Chicago,  166  U.  S.  226, 
17  Sup.  Ct.  Rep.  581,  41  L.  ei  979 ;  State  v.  District  Court 
for  Hennepin  County,  42  Minn.  247,  44  N.  W.  7,  7  L.  R.  A. 
121),  and  the  further  fact  that  the  company  is  solely  respon- 
sible for  the  necessity  of  safety  devices  at  street  crossings,  the 
same  being  occasioned  by  the  operation  of  its  trains  over  and 
across  the  street,  and  the  further  *^^  elementary  principle 
that  he  who  creates  and  maintains  upon  his  premises  a  condi- 
tion dangerous  and  inimical  to  others  is  under  legal  obligation 
to  so  guard  and  protect  it  that  injury  to  third  persons  may 
not  result  therefrom,  the  rule  of  the  common  law  as  to  exist- 
ing, must  be  held  to  apply  equally  to  new,  streets.  The  right 
of  the  state  to  lay  out  and  open  new  streets  is  a  condition  at- 
tached by  implication  of  law  to  the  charter  and  franchise  of 
the  railway  company,  and  the  obligation  to  maintain  the  street 
intersections  in  good  repair  is  a  continuing  one,  follows  the 
franchise,  and  applies  to  new  streets  or  highways  as  soon  as 
they  come  into  existence. 

9.  It  follows  from  what  has  been  said  that  the  obligation  to 
<:onstruct  and  maintain  the  bridge  in  question  rests  upon  de- 
fendant, unless  it  is  a  part  and  portion  of  the  crossing,  for 
which,  within  State  v.  District  Court  for  Hennepin  County, 
42  Minn.  247,  44  N.  W.  7,  7  L.  B.  A.  121,  it  is  entitled  to  com- 
peusation,  and  in  no  sense  a  safety  device.  The  court,  in  the 
case  just  referred  to,  held  that  the  railroad  company  might  be 
required  to  construct  safety  devices  at  new  streets,  the  plank- 
ing for  the  crossing  being  held  in  that  case  not  to  come  within 
the  scope  of  that  expression.  So,  if  the  proposed  bridge  con- 
stitutes a  safety  device,  within  the  meaning  of  that  term, 
relator's  contention  must  be  sustained,  and  the  order  of  the 
4;ourt  below  reversed.  That  it  comes  within  the  meaning  of 
that  expression  we  have  no  serious  doubt.  It  appears  from 
the  record  that  a  number  of  railroad  tracks  cross  this  partic- 
ular street,  which  is  in  a  populous  part  of  the  city  and  con- 
stantly used  by  the  citizens ;  that  trains  are  frequently  oper- 
ated over  and  across  the  same,  rendering  the  crossing  danger- 
ous and  unsafe  for  public  use.  The  purpose  of  planking  be- 
tween the  rails  is  to  make  the  street  passable  over  the  track. 
But  the  purpose  of  a  bridge  over  the  tracks  is  for  safety,  and 
for  safety  alone.  There  can  be  no  distinction  between  it  and 
^ates  or  sign  boards.  They  answer  the  same  purpose. 
^'Everything  that  goes  to  make  up  a  crossing  safe  for  public 
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use  is  as  essentially  within  police  regulations  as  any  part  of 
it":  Chicago  v.  City  of  Milwaukee,  97  Wis.  418,  72  N.  W. 
1118. 

10.  In  the  year  1892,  the  city  conncil  of  the  city  of  Minne- 
apolis enacted  a  certain  ordinance  requiring  the  respondents 
to  construct  certain  bridges  and  approaches  thereto  at  the 
intersection  of  certain  streets  with  the  railroad  tracks.  By 
section  8  of  that  ordinance  the  city  council,  on  behalf  of  the 
city,  expressly  agreed  that,  in  consideration  ^^  of  the  per- 
formance of  the  conditions  of  the  ordinance  by  the  respond- 
ents, the  city  would  thereafter  construct  and  maintain  all 
crossings  or  approaches  made  necessary  by  the  opening  of 
new  streets.  It  is  contended  by  respondents  that  this  ordin- 
ance constituted  a  valid  contract  with  the  city,  and,  having 
been  complied  with  on  their  part,  it  is  beyond  the  power  of 
the  city  to  now  require  them  to  construct  the  bridge  in  ques- 
tion ;  that  to  require  it  to  do  so  would  impair  the  obligations 
of  the  contract,  in  violation  of  both  state  and  federal  constitu- 
tions. In  this  we  do  not  concur.  The  power  of  the  state  to 
require  the  defendants  to  construct  the  bridge  in  question, 
or  any  other  bridge,  at  streets  crossing  the  right  of  way,  ia  an 
exercise  of  the  police  power,  which  can  be  neither  contracted 
away  nor  lost  by  inaction  on  the  part  of  the  public  authorities. 
The  contract  was  beyond  the  authority  of  the  city  council 
and  ultra  vires  and  void:  State  v.  Minnesota  T.  Ry.  Co.,  80 
Minn.  108,  83  N,  W.  32,  50  L.  R.  A.  656 ;  6  Current  Law,  637, 
note  71 ;  Rochester  v.  Rochester  R.  Co.,  182  N.  Y.  99,  74  N.  E. 
953,  70  L.  R.  A.  773 ;  36  Cent  Dig.,  cols.  1760, 1761,  sefe.  1315. 
See,  also,  Chicago,  B.  &  Q.  R.  Co.  v.  Omaha,  170  U.  S.57, 18 
Sup.  Ct.  Rep.  513,  42  L.  ed.  948,  where  the  subject  is  fully 
considered.  Though  the  contract  before  the  court  in  the  case 
last  cited  was  held  valid  so  long  as  acted  on  by  the  parties, 
the  court  said  that  it  might  be  repudiated  at  any  time  by  the 
municipality.  In  the  case  at  bar,  the  contract  was  repudiated 
by  the  city  when  its  council  adopted  the  resolution  requiring 
defendants  to  construct  the  bridge.  The  resolution  was  suffi- 
cient for  that  purpose :  City  of  Alma  v.  Guaranty  Sav.  Bank, 
19  U.  S.  App.  622,  60  Fed.  203,  8  C.  C.  A.  564;  Atchinson 
Board  of  Education  v.  De  Kay,  148  U.  S.  591,  13  Sup.  Ct 
Rep.  706,  37  L,  ed.  573;  Quincy  v.  Chicago  etc.  Ry.  Co.,  92 
lU.  21. 

It  is  probable  that  this  whole  matter  was  set  at  rest  by  the 
last  legislature,  for  the  future  at  least,  by  the  enactment  of 
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chapter  280,  page  413,  of  the  Laws  of  1905.  But  that  statute 
is  Dot  here  involved,  for  this  proceeding  was  commenced  prior 
to  its  passage. 

Judgment  appealed  from  is  reversed  and  a  new  trial 
granted. 


The  Principal  Case  was  foUowed  by  the  supreme  court  of  Minnesota 
in  the  subsequent  case  of  State  v.  Northern  Pac.  By.  Co.,  98  Minn.  429, 
108  N.  W.  269,  which  latter  case  was  affirmed  by  the  supreme  court  of 
the  United  States  in  Northern  Pac.  By.  Co.  v.  State,  GO  U.  S.  000,  28 
Sup.  Gt.  Bep.  341,  wherein  Justice  Day  delivered  the  following  opinion: 

"This  case  comes  here  from  the  supreme  court  of  Minnesota,  to  re- 
view a  judgment  of  that  court  affirming  a  judgment  in  mandamus  of 
the  St.  Louis  county  court  in  that  state,  which  required  the  Northern 
Pacific  Bailway  Company,  plaintiff  in  error,  to  repair  a  certain  via> 
duct  in  the  city  of  Duluth,  carrying  Lake  avenue  over  the  railway 
company's  tracks:  98  Minn.  429,  108  N.  W.  269.  The  Northern  Pacific 
Bailway  Company  is  the  successor  in  title  of  the  St.  Paul  St  Duluth 
Railroad  Company,  which  derived  its  title  from  the  Lake  Superior  and 
Mississippi  Bailroad  Company.  The  Lake  Superior  and  Mississippi 
Bail  road  Company,  whose  rights  and  obligations  have  devolved  upon  the 
Northern  Pacific  Railway  Company,  had  the  following  provisions  in  its 
charter: 

'  *  *  Sec.  0.  The  said  company  may  construct  the  said  railroad  across 
any  public  or  private  road,  highway,  stream  of  water,  or  watercourse 
if  the  same  be  necessary:  Provided,  That  the  same  shall  not  interfere 
with  navigation;  but  said  company  shaU  return  the  same  to  their 
present  state,  or  in  a  sufficient  manner  so  as  not  to  impair  the  useful- 
ness of  such  road,  highway,  stream  of  water,  or  watercourse,  to  the 
owner  or  to  the  publ*c.' 

*  *  '  Sec.  17.  This  act  is  hereby  declared  to  be  a  public  act,  and  may 
be  amended  by  any  subsequent  legislative  assembly  in  any  manner 
not  destroying  or  impairing  the  vested  rights  of  said  corporation.' 

"The  Lake  Superior  and  Mississippi  Bailroad  laid  its  first  track 
across  what  is  now  Lake  avenue  in  1869.  Lake  avenue  was  graded 
and  improved  for  public  traffic  in  the  winter  and  spring  of  1871,  and 
since  that  time  it  has  been  in  continuous  use  as  a  public  street.  In 
the  year  1891  the  amount  of  business  on  Lake  avenue  and  the  number 
of  tracks  therein  had  become  so  great  that  the  constant  passage  of 
cars  and  engines  endangered  the  safety  of  the  public.  The  city  of 
Duluth  thereupon  prepared  plans  and  specifications  for  the  construc- 
tion of  the  viaduct  upon  Lake  avenue,  and  made  a  demand  upon  the 
railroad  company  to  construct  the  same.  The  railroad  company,  after 
considerable  negotiation,  in  which  it  denied  its  obligation  to  build 
the  viaduct,  entered  into  a  contract  with  the  city  of  Duluth,  which  is 
aet  up  in  its  answer  in  this  case  as  a  full  defense  to  the  right  of  the 
city  of  Duluth  to  require  the  repair  of  the  viaduct  at  the  railroad 
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company's  expense.  The  eontract  was  dated  September  2,  1891,  and 
provided  that  the  eitj  should  bnild  the  bridge  or  viaduct  upon  Lake 
avenne  to  earry  that  street  over  the  railroad  traeks  whieh  had  there- 
tofore erossed  the  said  avenue  at  grade.  The  railroad  was  to  eon- 
tribute  to  the  expense  of  the  construction  in  the  amount  of  fifty 
thousand  dollars,  and  the  city  undertook,  for  the  period  of  fifteen 
years,  to  maintain  the  part  of  the  bridge  over  the  railroad's  right  of 
way,  and  to  perpetually  maintain  the  approaches.  The  city  built  the 
bridge  at  the  expense  of  twenty-three  thousand  dollars,  in  addition  to 
fifty  thousand  dollars  which  was  paid  by  the  railroad  company. 

"In  1903,  the  viaduct  and  its  approaches  having  become  dangerous 
for  public  use,  the  city  of  Duluth  acted  within  the  power  conferred  on 
it  by  law  to  require  railroad  companies  to  construct  bridges  and  via- 
ducts at  their  own  expense  at  public  railroad  crossings,  and,  having  in- 
vestigated the  subject,  approved  the  plans  prepared  by  the  city  en- 
gineer, and  on  the  13th  of  July,  1903,  passed  the  following  resolution: 

**  'Resolved,  That  the  repairs  set  forth  in  said  specifications  are 
necessary  and  proper,  and  are  demanded  by  the  public  safety  and  con- 
venience. 

"  'Resolved,  further.  That  said  repairs  are  reasonable  and  prac- 
ticable for  the  repairs  of  said  viaduct  and  its  approaches;  and  that 
said  repairs  as  set  forth  in  said  specifications  are  hereby  adopted  and 
approved. 

**  'Resolved,  further.  That  this  council  does  hereby  demand  that 
the  Northern  Pacific  Railway  Company  immediately  proceed  to  repair 
said  viaduct  and  approaches  in  accordance  with  said  specifications. 

"  'Jtesolved,  further.  That  a  copy  of  this  resolution  be  forthwith 
served  upon  the  Northern  Pacific  Railway  Company  in  the  same  man- 
ner as  service  may  be  made  of  summons  in  a  civil  action  by  the  city 
clerk. 

"  'Resolved,  further.  That,  in  the  event  of  the  failure  or  refusal 
of  said  company  to  comply  with  such  demand,  that  the  city  attorney 
be  and  he  is  hereby  instructed  to  institute  such  action  or  actions  ss 
to  him  may  seem  proper  to  compel  the  said  railway  company  to  make 
euch  repairs,  or  such  portion  thereof  as  the  court  may  determine  it  is 
legally  liable  to  make.' 

' '  It  was  in  pursuance  of  this  resolution  that  this  action  in  mandamus 
was  begun  and  the  writ  issued,  requiring  the  railroad  company  to 
make  the  repairs  in  accordance  with  the  plans  adopted  and  approved 
by  the  city  council. 

"We  are  met  at  the  threshold  with  the  question  of  the  jurisdictioo 
•of  this  court.  It  is  the  contention  of  the  plaintiff  in  error  that,  in  re- 
quiring the  railroad  company  to  repair  the  viaduct  at  its  own  expense, 
the  obligation  of  the  contract  of  September  2,  1891,  has  been  impaired 
bj  legislation  of  the  municipal  corporation,  in  violation  of  the  contract 
clause  of  the  constitution  of  the  United  States.  In  cases  arising  un- 
•der  this  clause  of  the  federal  constitution  this  court  determines  for 
Itself  whether  there  is  a  eontraet  valid  and  binding  between  the 
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parties,  and  whether  its  obligation  has  been  impaired  by  the  legis- 
(atiye  action  of  the  state:  Stearns  v.  Minnesota,  179  U.  S.  223,  233, 
21  Sup.  Gt.  Bep.  73,  45  L.  ed.  162,  170.  If  the  plaintiff  in  error  set 
tip  the  claim  of  contract  upon  substantial  grounds  and  with  allegations 
showing  an  impairment  of  its  obligation  by  state  or  municipal  legisla- 
tion, a  case  was  presented  which  might  be  brought  to  this  court  in 
event  such  legislation  was  upheld:  Chicago,  B.  &  Q.  B.  Co.  v.  Nebraska, 
170  U.  S.  57,  18  Sup.  Ct.  Bep.  513,  42  L.  ed.  948. 

''It  is  no  longer  open  to  question  that  municipal  legislation  passed 
under  supposed  legislative  authority  from  the  state  is  within  the 
prohibition  of  the  federal  constitution  and  void  if  it  impairs  the 
obligation  of  contracts:  Mercantile  Trust  &  D.  Co.  v.  Columbus,  203 
U.  8.  311,  27  Sup.  Ct.  Bep.  83,  51  L.  ed.  198,  and  cases  there  cited. 
But  it  is  contended  that  the  action  of  the  city  in  this  case  amounts 
to  no  more  than  a  denial  of  the  validity  and  binding  force  of  the  con- 
tract in  question  and  brings  the  case  within  St.  Paul  Gaslight  Co.  v. 
St.  Paul,  181  U.  S.  142,  21  Sup.  Ct.  Bep.  575,  45  L.  ed.  788,  followed 
in  Dawson  v.  Columbia  Ave.  Sav.  Fund  etc.  T.  Co.,  197  U.  S.  178,  25 
Sup.  Ct.  Bep.  420,  49  L.  ed.  713.  In  the  St.  Paul  case  the  city  refused 
to  pay  certain  sums  claimed  to  be  due  on  contract  of  the  company, 
and  ordered  the  gas  posts  to  be  removed  from  the  streets.  Such  a 
denial  of  liability  on  the  part  of  a  municipal  corporation  was  con- 
tained in  an  ordinance  to  that  effect;  it  was  held  this  was  not  legisla- 
tion impairing  the  obligation  of  the  contract,  and  it  was  said  in  that 
case  that  the  ordinance  'created  no  new  right  or  imposed  no  new  duty 
substantially  antagonistic  to  the  obligations  of  the  contract,  but 
simply  expressed  the  purpose  of  the  city  not  in  the  future  to  pay  the 
interest  on  the  cost  of  construction  of  the  lamp-posts  which  were  or- 
dered to  be  removed When  the  substantial  scope  of  this  pro- 
vision of  the  ordinance  is  thus  clearly  understood  it  is  seen  that  the 
contention  here  advanced  of  the  impairment  of  the  obligations  of  the 
contract  arising  from  this  provision  of  the  ordinance  reduces  itself 
at  once  to  the  proposition  that,  wherever  it  is  asserted,  on  the  one 
hand,  that  a  municipality  is  bound  by  a  contract  to  perform  a  par- 
ticular act  and  the  municipality  denies  that  it  is  liable  under  the 
contract  to  do  so,  thereby  an  impairment  of  the  obligations  of  the 
contract  arises,  in  violation  of  the  constitution  of  the  United  States. 
But  this  amounts  only  to  the  contention  that  every  case  involving  a 
controversy  concerning  a  municipal  contract  is  one  of  federal  cogni- 
zance, determinable  ultimately  in  this  court.  Thus,  to  reduce  the 
proposition  to  its  ultimate  conception  is  to  demonstrate  its  error.' 

"And  such  was  the  effect  of  the  ordinance  in  the  subsequent  case 
of  Dawson  v.  Columbia  Ave.  Sav.  Fund  etc.  Co.,  197  U.  S.  178,  25  Sup. 
Ct.  Bep.  420,  49  L.  ed.  713. 

"We  think  the  municipal  legislation  complained  of  in  this  case 
amounts  to  more  than  a  mere  denial  of  liability  or  of  the  binding 
force  of  the  former  contract.  The  legislation  which  deprives  one  jof 
the  benefit  of  a  contract,  or  adds  new  duties  or  obligations  thereto. 
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necessarily  impairs  the  obligation  of  the  eontraet,  and  when  the  state 
court  gives  effect  to  subsequent  state  or  municipal  legislation  which 
has  the  effect  to  impair  contract  rights  by  depriving  the  parties  of 
their  benefit^  and  make  requirements  which  the  contract  did  not  there- 
tofore impose  npon  them,  a  case  is  presented  for  the  jurisdiction  of 
this  court:  New  Orleans  Waterworks  Co.  y.  Louisiana,  185  XJ.  8.  ^5, 
22  Sup.  Gt.  Bep.  691,  46  L.  ed.  936.  And  this  jurisdiction  has  been 
frequently  exercised  in  eases  of  municipal  ordinances  having  this 
effect  upon  prior  contract  rights:  Yicksburg  Waterworks  Co.  v.  Vicks- 
burg,  185  U.  8.  65,  22  Sup.  Ct.  Bep.  585,  46  L.  ed.  808;  Cleveland  v. 
Cleveland  City  K.  Co.,  194  XJ.  S.  517,  24  Sup.  Ct.  Bep.  756,  48  L.  ed. 
1102.  As  was  said  in  Dawson  v.  Columbia  Ave.  Sav.  Fund  ete.  Co.,. 
197  U.  S.  178,  25  Sup.  Ct.  Bep.  420,  49  L.  ed.  713,  it  is  not  always  easy 
to  determine  on  which  side  of  the  line  a  given  case  may  fall.  But,  re- 
curring to  the  resolution  in  this  ease,  we  are  of  the  opinion  that  it 
is  legislative  action  which  impairs  the  obligation  *of  the  contract,  if 
the  contract  is  of  binding  force,  which  is  a  question  to  be  determined 
upon  the  merits.  For  the  judgment  of  mandamus  against  the  railroad 
company  could  not  have  been  rendered  in  this  case  without  the  prior 
legislation  by  the  city  ascertaining  the  necessity  for  repairs  upon  the 
viaduct,  the  character  and  extent  of  the  same,  and  imposing  upon  the 
railroad  company  the  duty  to  enter  upon  the  street  and  construct  the 
improvement. 

' '  This  municipal  action  is  more  than  a  mere  denial  of  the  obligatioa 
of' the  contract;  it  affirmatively  requires  that  certain  improvements 
shall  be  made  upon  the  viaduct  by  the  railroad  company  which  the 
council  deemed  to  be  necessary.  It  required  legislative  action  to  de- 
termine the  nature  and  character  of  these  improvements.  The  man- 
damus issued  by  the  court  is  but  the  carrying  of  the  ordinance  into 
effect.  If  the  contract  was  of  binding  force  and  effect  it  would  re- 
lieve the  railroad  company  from  making  such  improvements  within 
the  right  of  way  for  the  period  of  fifteen  years,  and  permanently 
relieve  it  of  other  improvements  upon  the  viaduct.  To  require  that 
it  shall  make  these  improvements  within  the  period  named,  as  this 
legislation  does,  is  to  require  the  railroad  to  incur  expenses  for  things 
which  the  city  had  expressly  contracted  to  relieve  it  from  during  the 
period  mentioned.  Assuming,  for  jurisdictional  purposes,  that  the 
company  had  a  valid  claim  of  contract,  it  was  impaired  by  the  legis- 
lation of  the  city  in  question;  we  therefore  think  there  is  jurisdiction 
in  the  case. 

'  *  Passing  to  the  merits,  it  is  the  contention  of  the  railroad  company 
that  when  this  contract  was  made  the  supreme  court  of  Minnesota 
had  decided  that,  as  to  highways  which  were  constructed  after  the 
railroad  was  built,  there  was  no  obligation  upon  the  company  to  con- 
struct overhead  bridges  or  crossings,  and  whatever  the  rule  might  be 
as  to  requiring  a  railroad  company  to  construct  such  overhead  bridges 
in  the  interest  of  public  safety  as  to  streets  in  existence  when  the 
railroad  was  built,  it  could  not  be  required  so  to  do  when  the  highway 
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mw  coDBtnicted  after  the  railway  had  acquired  its  right  of  way  and 
laid  its  tracks. 

"It  is  difficult  to  perceive  how  a  judicial  determination  that  the 
railroad  company  could  not  be  charged  with  the  expense  of  such  struc- 
tures as  this  viaduct  as  to  streets  laid  out  after  the  railroad  was  built 
could  have  induced  the  agreement  to  pay  fifty  thousand  dollars  toward 
the  improvement  in  question  in  a  street  first  occupied  by  the  railroad 
company.  And  the  recitals  of  the  contract  of  September,  1891,  are 
to  the  effect  that  the  payment  of  the  fifty  thousand  dollars  was  in 
lieu  of  assessments  for  benefits  in  excess  of  damages  for  the  taking  of 
property  of  the  railroad  company  to  be  caused  by  said  public  improve- 
ment, which  might  be  imposed  upon  the  property  of  the  railroad  com- 
pany. 

''But  was  there  such  settled  judicial  construction f  In  the  ease  of 
State  V.  St.  Paul,  M.  k  M.  B.  Co.,  98  Minn.  880,  ante,  p.  581, 
108  N.  W.  261,  a  case  decided  by  that  court  upon  the  same  day  it 
handed  down  its  decision  in  the  case  at  bar,  the  subject  was  elab- 
orately examined  and  a  conclusion  reached  that  the  charter  of  a  rail- 
road, similar  to  the  one  granted  the  Lake  Superior  &  Mississippi  Bail- 
road  Company,  above  set  forth,  imposed  an  obligation  upon  the  rail- 
road company  as  to  highways,  roads,  and  streets,  over  which  the  rail- 
road was  constructed,  to  keep  the  same  in  good  condition  and  repair, 
whether  laid  out  after  the  building  of  the  railroad  or  before,  and  that 
such  requirement  in  the  interest  of  public  safety  embraced  an  over- 
head bridge  necessary  for  the  public  safety,  and  that  a  requirement 
that  it  should  be  built  at  the  expense  of  the  railroad  company  was  an 
exercise  of  the  police  power  of  the  state,  and  did  not  amount  to  taking 
property  without  due  process  of  law.  In  that  case  the  cases  relied 
upon  by  the  learned  counsel  for  the  plaintiff  in  error  in  this  ease  as 
establishing  a  contrary  doctrine,  prior  to  the  making  of  the  contract, 
were  reviewed.  They  are:  State  ▼.  St.  Paul,  M.  &  M.  B.  Co.,  35  Minn. 
131,  59  Am.  Bep.  313,  28  N.  W.  3,  and  State  v.  District  Court,  42  Minn. 
247,  44  N.  W.  7,  7  L.  B.  A.  121.  It  was  there  pointed  out,  and  we 
think  correctly,  that  while  the  learned  court,  in  State  v.  St.  Paul,  M. 
A  M.  B.  Co.,  35  Minn.  131,  59  Am.  Bep.  313,  28  N.  W.  8,  limited  its 
ruling  to  cases  where  railroads  had  been  constructed  in  streets  al- 
ready laid  out,  and  expressly  disclaimed  that  the  doctrine  there  an- 
nounced would  necessarily  apply  where  a  new  street  had  been  laid 
out  over  the  railroad  after  its  construction,  the  question  now  made 
was  not  involved  in  the  case,  and  the  decision  then  made  was  limited 
to  existing  streets  only.  In  the  second  case  above  cited  (42  Minn. 
247,  44  N.  W.  7,  7  L.  B.  A.  121),  while  it  was  held  that  planking  the 
tracks  at  crossings  was  a  part  of  the  construction  of  the  highway, 
and  not  a  safety  device  for  the  protection  of  the  thoroughfare,  and 
therefore  not  within  the  proper  exercise  of  the  police  power,  so  that 
the  cost  thereof  could  be  required  from  the  company,  the  court  did 
aay,  in  the  most  emphatic  manner,  that  safety  devices  might  be  re- 
^piired  at  new  streets,  and  that  cattle-guards  and  gatee  were  aneh 
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safety  dcyices,  the  construction  of  wbich  would  be  required  at  the 
expense  of  the  company.    And  the  court  said: 

"  'When  the  railroad  company  accepted  its  charter  it  received  its 
franchises  subject  to  the  authority  and  power  of  the  state  to  impose 
such  reasonable  regulations  concerning  the  use,  in  matters  affecting 
the  common  safety,  of  its  dangerous  enginery,  and  not  merely  subject 
to  the  then  existing  regulations  as  applicable  to  then  existing  condi- 
tions;  and  whether  the  obligation  now  in  question  had  been  imposed 
at  this  time  by  direct  act  of  the  legislature,  or,  as  is  the  case,  arises 
from  the  laying  out  of  a  new  highway,  to  which  t^e  previously  existing 
law  becomes  applicable,  can  make  no  difference. 

"  'The  fallacy  involved  in  the  claim  of  the  relator,  and,  as  we 
think,  in  some  decisions  by  which  its  claim  is  supported,  arises  from 
a  failure  to  distinguish  between  rights  of  property,  which  confessedly 
are  protected  under  the  constitution  from  being  devested  or  ap- 
propriated to  other  purposes  without  compensation,  and  the  very  differ- 
ent matter  concerning  the  manner  in  which  the  owner  may  use  his 
property  so  as  not  to  unnecessarily  endanger  the  public.  The  claim 
of  the  relator  involves  an  assumption  that  when  the  railroad  con- 
structed its  line  of  road,  conforming  to  the  requirements  of  the  law 
as  to  all  then  existing  highway  crossings,  it  had  a  constitutional  right, 
by  virtue  of  its  priority,  to  always  afterward  operate  its  road  un- 
embarrassed by  being  required  to  observe  like  precautions  with  re- 
spect to  highways  that  might  be  thereafter  laid  out  across  the  rail- 
road, except  upon  the  condition  that  it  should  receive  compensation, 
not  merely  for  whatever  of  its  acquired  property  might  be  taken  for 
the  other  use,  but  also  for  the  expense  and  burden  of  conforming  its 
own  conduct  to  the  newly  existing  conditions — of  conforming  to  a 
general  police  regulation  of  the  state,  not  before  applicable.  There 
was  no  such  exclusive  or  superior  right  acquired  by  priority  of  charter, 
or  of  the  construction  of  this  railroad  highway.  It  cannot  be  sup- 
posed that,  when  its  franchises  were  granted  to  this  relator  to  con- 
struct and  operate  this  railroad,  it  was  contemplated,  either  by  it  or 
by  the  state,  that  no  more  public  highways  should  be  laid  out  which 
should  increase  the  number  of  places  where  the  ordinary  police  regula- 
tions would  have  to  be  complied  with  by  the  railroad  company,  to  its 
inconvenience  and  expense.  On  the  contrary,  it  must  have  been 
understood  and  contemplated,  especially  in  a  new  state  rapidly  ad- 
vancing in  population  and  in  the  development  of  its  resources,  where 
new  towns  were  springing  up,  and  new  avenues  for  travel  and  trai&c 
were  becoming  necessary,  that  new  streets  and  roads  would  be  and 
must  be  laid  out,  and  that  many  of  these  would  necessarily  cross  ex- 
isting railroad  lines.  We  cannot  resist  the  conclusion  that,  so  far  as 
concerns  the  matter  now  under  consideration,  the  charter  of  the  relator 
was  taken  subject  to  the  right  of  the  state  to  impose  this  duty  when- 
ever^  by  reason  of  the  establishing  of  new  highways,  it  should  become 
necessary;  and  hence  the  relator  is  not  entitled  to  compensation  for 
obedience  to  this  requirement:  Lake  Shore  &  M.  8.  R.  Go.  ▼•  Gineia^ 
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nati,  S.  ft  C.  B.  Co.,  30  Ohio  St.  604;  Chicago  ft  A.  B.  Co.  ▼.  Joliet 
L.  ft  A.  B.  Co.,  105  HI.  388,  400,  44  Am.  St.  Bep.  799;  Hannibal  y. 
Hannibal  ft  St.  J.  B.  Co.,  49  Mo.  480;  Bridgeport  y.  New  York  ft  N. 
H.  R.  Co.,  36  Conn.  255,  4  Am.  Bep.  63.' 

''As  the  supreme  court  of  Minnesota  points  out  in  the  opinion  in 
98  Minn.  380,  ante,  p.  581,  108  N.  W.  261,  above  referred  to, 
the  state  courts  are  not  altogether  agreed  as  to  the  right  to  compel 
railroads,  without  compensation,  to  construct  and  maintain  suitable 
crossings  at  streets  extended  oyer  its  right  of  way,  after  the  con- 
etmction  of  the  railroad.  The  great  weight  of  state  authority  is  in 
favor  of  such  right:  See  eases  cited  in  98  Minn.  380,  ante,  p.  581, 
108  N.  W.  261. 

"There  can  be  no  question  as  to  the  attitude  of  this  court  upon  this 
question,  as  it  has  been  uniformly  held  that  the  right  to  exercise  the 
police  power  is  a  continuing  one;  that  it  cannot  be  contracted  away,* 
and  that  a  requirement  that  a  company  or  individual  comply  with 
reasonable  police  regulations  without  compensation  is  the  legitimate 
exercise  of  the  power,  and  not  in  violation  of  the  constitutional  in- 
hibition against  the  impairment  of  the  obligation  of  contracts.  In 
New  York  ft  N.  E.  B.  Co.  v.  Bristol,  151  U.  S.  556,  14  Sup.  Ct.  Bep. 
437,  38  L.  ed.  269,  the  doctrine  was  thus  laid  down  by  Chief  Justice 
Fuller,  speaking  for  the  court: 

"  'It  is  likewise  thoroughly  established  in  this  court  that  the  in- 
hibitions of  the  constitution  of  the  United  States  upon  the  impair- 
ment of  the  obligation  of  contracts,  or  the  deprivation  of  property 
without  dae  process,  or  of  the  equal  protection  of  the  laws,  by  the 
states,  are  not  violated  by  the  legitimate  exercise  of  legislative  power 
in  securing  the  public  safety,  health,  and  morals.  The  governmental 
power  of  self -protection  cannot  be  contracted  away,  nor  can  the  exer- 
cise of  rights  granted,  nor  the  use  of  property,  be  withdrawn  from 
the  implied  liability  to  governmental  regulations  in  particulars  essen- 
tial to  the  preservation  of  the  community  from  injury:  Boston  Beer 
Co.  V.  Massachusetts,  97  U.  S.  25,  24  L.  ed.  989;  Northwestern  Fertiliz- 
ing Co.  y.  Hyde  Park,  97  U.  S.  659,  24  L.  ed.  1036;  Barbier  v.  Con- 
nolly, 113  U.  8.  27,  5  Sup.  Ct.  Bep.  357,  28  L.  ed.  923;  New  Orieans 
Gaslight  Co.  y.  Louisiana  Light  ft  H.  P.  ft  Mfg.  Co.,  115  U.  S.  650,  6 
Sup.  Ct.  Bep.  252,  29  L.  ed.  516;  Mugler  v.  Kansas,  123  U.  S.  623,  8 
Sup.  Ct.  Bep.  273,  31  L.  ed.  205;  Budd  v.  New  York,  143  U.  S.  517^ 
12  Sup.  Ct.  Bep.  468,  36  L.  ed.  247,  4  Inters.  Coni.  Bep.  45.' 

"The  principle  was  recognized  and  enforced  in  Chicago,  B.  ft  Q. 
B.  Co.  y.  Chicago,  166  U.  S.  226,  17  Sup.  Ct.  Bep.  581,  41  L.  ed.  979, 
where  it  was  held  that  the  expenses  incurred  by  the  railroad  company 
in  erecting  gates,  planking  at  crossings,  etc.,  and  the  maintenance 
thereof,  in  order  that  the  road  might  be  safely  operated,  must  be 
deemed  to  have  been  taken  into  account  when  the  company  accepted 
its  franchise  from  the  state,  and  the  expenses  incurred  by  the  rail- 
road company,  though  upon  new  streets,  might  be  required  as  essential 
to  the  public  safety.    In  Detroit,  Ft.  W.  ft  B.  L  B.  Co.  y.  Osborn,  18» 
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IT.  8.  383,  23  Sup.  Ct.  Bep.  540,  47  L.  ed.  860,  it  was  held  that  the 
state  of  Michigan  might  compel  a  street  railroad  to  install  safety  ap- 
pliances at  an  expense  to  be  divided  with  a  steam  railroad  eompanj 
occupying  the  same  street,  notwithstanding  the  steam  railroad  was  the 
junior  occupier  of  the  street.  The  snbjeet  was  farther  under  eonsid- 
oration  in  New  Orleans  Gaslight  Go.  ▼.  Drainage  Commission,  197  U. 
8.  453,  25  Snp,  Ct.  Bep.  471,  49  L.  ed.  831,  where  it  was  held  that, 
although  the  gas  company  had  permission  from  the  city  to  lay  its 
pipes  under  the  streets,  it  might  be  required  to  remove  the  same  at 
its  own  expense,  in  the  exercise  of  the  police  power  in  the  interest  of 
the  pnblic,  in  order  to  make  way  for  a  system  of  drainage  which  was 
required,  in  the  interest  of  the  public  health,  without  compensation  to 
the  gas  company;  and  that  uncompensated  obedience  to  regulations 
for  public  safety  under  the  police  power  of  the  state  was  not  a  taking 
of  property  without  due  process  of  law. 

''The  same  principles  were  recognized  and  the  previous  eases  cited 
in  Chicago,  6.  k  Q.  B.  Co.  v.  Illinois,  200  U.  &  561,  26  Sup.  Ct.  Bep. 
341,  50  L.  ed.  596,  and  again  in  Union  Bridge  Co.  v.  United  States, 
204  U.  8.  364,  27  Sup.  Ct.  Bep.  367,  51  L.  ed.  523.  The  result  of  these 
cases  is  to  establish  the  doctrine  of  this  court  to  be  that  the  exercise 
of  the  police  power  in  the  interest  of  public  health  and  safety  is  to  be 
maintained  unhampered  by  contracts  in  private  interests,  and  that  un- 
compensated obedience  to  laws  passed  in  its  exercise  is  not  violative 
of  property  rights  protected  by  the  federal  constitution. 

"In  this  case  the  supreme  court  of  Minnesota  has  held  that  the 
charter  of  the  company,  as  well  as  the  common  law,  required  the  rail» 
road,  as  to  existing  and  future  streets,  to  maintain  them  in  safety,  and 
to  hold  its  charter  rights  subject  to  the  exercise  of  the  legislative 
power  in  this  behalf,  and  that  any  contract  which  undertook  to  limit 
the  exercise  of  this  right  was  without  consideration,  against  public 
policy,  and  void.  This  doctrine  is  entirely  consistent  with  the  prin- 
ciples decided  in  the  cases  referred  to  in  this  court.  But  it  is  alleged 
that  at  the  time  this  contract  was  made  with  the  railroad  company 
it  was  at  least  doubtful  as  to  what  the  rights  of  the  parties  were,  and 
that  the  contract  was  a  legitimate  compromise  between  the  parties, 
which  ought  to  be  carried  out.  But  the  exercise  of  the  police  power 
cannot  be  limited  by  contract  for  reasons  of  public  policy;  nor  can  it 
be  destroyed  by  compromise;  and  it  is  immaterial  upon  what  considera- 
tion the  contracts  rest,  as  it  is  beyond  the  authority  of  the  state  or 
the  municipality  to  abrogate  this  power  so  necessary  to  the  public 
safety:  Chicago,  B.  &  Q.  B.  Co.  v.  Nebraska,  170  U.  8.  57,  18  Sup.  Ct 
Bep.  513,  42  L.  ed.  948. 

"We  find  no  error  in  the  judgment  of  the  supreme  court  of  Minn- 
osota,  holding  the  contract  to  be  void,  and  beyond  the  power  oi  the 
city  to  make,  and  it  will,  therefore,  be  affirmed.'' 
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MUBTAUGH    v.    CHICAGO,    MILWAUKEE    AND    ST. 

PAUL  RAILWAY  COMPANY. 

[102  Minn.  62,  112  N.  W.  860.] 

ADVEBSE  POSSESSION— School  Landfl.— Title  to  lands 
granted  to  the  state  of  Minnesota  for  the  use  of  its  schools  by  the 
United  States  cannot  be  acquired  by  adverse  possession,  as  against 
the  state,     (p.  612.) 

J.  M.  Millett,  for  the  appellant. 
P.  W.  Root,  for  the  respondent. 

^  START,  C.  J.  This  is  an  action  of  ejectment  brought 
October  12,  1906,  in  the  district  court  of  the  county  of 
Dakota,  to  recover  from  the  defendant  the  possession  of  a 
strip  of  land  one  hundred  feet  wide  running  through  lot  6, 
section  36,  township  115,  range  17,  in  the  county  of  Dakota, 
which  the  plaintiff  claims  to  own  in  fee.  The  defendant 
claimed  title  to  the  land  by  adverse  possession  and  at  the  close 
of  the  evidence  the  **  trial  court  directed  a  verdict  for  it. 
The  plaintiff  appealed  from  an  order  denying  his  motion  for 
a  new  trial. 

The  facts  are  undisputed.  Lot  6^  which  includes  the  land 
in  question,  was  a  part  of  the  grant  of  lands  to  the  state  of 
Minnesota  for  the  use  of  its  schools.  The  state  never  con- 
veyed or  parted  with  its  title  in  fee  thereto,  until  May  31, 
1904,  when  it  executed  and  delivered  its  patent  therefor  to 
the  plaintiff.  The  patent  conveyed  the  entire  lot  in  fee  to  the 
plaintiff,  if  the  defendant  had  not  then  gained  title  to  the 
strip,  which  is  the  subject  matter  of  this  action,  by  adverse 
possession.  The  defendant  entered  into  possession  of  the 
strip  of  land  under  color  of  title  twenty-five  years  prior  to  the 
^mmencement  of  this  action,  and  ever  since  has  been  in  the 
exclusive  possession  thereof,  using  it  as  a  part  of  its  right  of 
way. 

The  sole  question  which  the  facts  stated  raise  is  whether,  in 
view  of  the  character  of  the  title  of  the  state  to  its  school 
lands,  title  thereto  can  be  acquired  by  adverse  possession. 
This  is  necessarily  so;  for,  if  the  state  had  not  lost  its  title 
to  the  strip  of  land  by  the  defendant's  adverse  possession,  the 
plaintiff  is  the  owner  thereof.  The  defendant  concedes  the 
correctness  of  the  general  rule  that  statutes  of  limitations  do 
not  operate  against  the  state  or  general  government,  unless 
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there  be  an  express  provision  or  necessary  implication  to  that 
effect,  and  that  title  to  public  land  cannot  be  acquired  by  ad- 
verse possession :  Maas  v.  Burdetzke,  93  Minn,  295,  106  Am. 
St.  Rep.  436,  101  N.  W.  182. 

It  is,  however,  the  contention  of  the  defendant  that  the 
statute  of  this  state  (Rev.  Laws  1905,  sec.  4072)  expressly  or 
by  necessary  implication  provides  that  title  to  the  school  lands 
of  the  state  may  be  acquired  by  adverse  possession.  The  orig- 
inal of  section  4072  was  section  12,  chapter  66,  of  the  General 
Statutes  of  1866  (Gen.  Sta1».  1894,  sec.  5142),  which  pro- 
vided that  "the  limitations  prescribed  in  this  chapter  for  the 
commencement  of  actions  shall  apply  to  the  same  actions  when 
brought  in  the  name  of  the  state,  or  in  the  name  of  any  officer, 
or  otherwise,  for  the  benefit  of  the  state,  in  the  same  manner 
as  to  actions  brought  by  citizens."  This  court,  in  the  case  of 
City  of  St.  Paul  v.  Chicago  etc.  By.  Co.,  45  Minn.  387,  48  N. 
W.  17,  held  that  the  provisions  of  this  section  of  the  statute 
of  limitations  applied  to  actions  brought  by  the  state,  whether 
brought  in  its  sovereign  ^capacity  to  enforce  rights  as  to  prop- 
erty held  by  it  in  trust  for  the  public,  or  in  its  proprietary 
capacity.  ^^  The  question  under  consideration  in  that  case 
related  to  the  claim  of  the  city  of  St.  Paul  to  recover  a  public 
levee.  In  practice  this  rule,  which  seems  to  be  against  the 
weight  of  judicial  authority  (see  Northern  Pacific  Ry.  Co.  v. 
Ely,  25  Wash.  384,  87  Am.  St.  Eep.  766,  65  Pac.  555,  54  L. 
R.  A.  526),  was  cautiously  applied,  and  it  was  held  that  the 
statute  did  not  begin  to  run  as  to  public  streets,  ways,  levees 
and  grounds  until  they  were  required  for  actual  public  use: 
Parker  v.  City  of  St.  Paul,  47  Minn.  317,  50  N.  Y.  247 ;  St. 
Paul  &  D.  R.  Co.  V.  Village  of  Hinckley,  53  Minn.  398,  55 
N.  W.  560 ;  Bice  v.  Town  of  Walcott,  64  Minn.  459,  67  N.  W. 
360.  The  legislature,  however,  by  chapter  65,  page  65,  of  the 
Laws  of  1899,  abrogated  the  rule:  See  City  of  Hastings  v. 
Gillitt,  85  Minn.  331,  88  N.  W.  987.  The  statute  now  reads 
as  follows:  ''Such  limitation  shall  apply  to  actions  by  or  in 
behalf  of  the  state  and  the  several  political  divisions  thereof : 
Provided,  that  no  occupant  of  a  public  way,  levee,  square  or 
other  ground  dedicated  or  appropriated  to  public  use  shall 
acquire, 'by  reason  of  his  occupancy,  any  title  thereto":  Rev. 
Laws   1905,  sec.  4072. 

The  statute,  making  statutes  of  limitations  applicable  to  the 
state,  to  which  reference  has  been  made,  must  be  construed 
with  reference  to  the  school  land  grant  and  ihe  provisions  of 
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the  state  constitution  accepting  the  grant  and  providing  for 
the  sale  of  the  land.  Section  18  of  an  act  of  Congress  entitled 
"An  act  to  establish  the  territorial  government  of  Minne- 
sota/' passed  March  3,  1849  (9  Stats.  408,  c.  121),  known  as 
the  "Organic  Act  of  Minnesota,''  reserved  sections  16  and  36 
of  every  township  for  the  purpose  of  being  applied  to  schools 
of  the  territory  and  future  state.  This  was  supplemented  by 
section  5  of  the  act  of  Congress  passed  February  26,  1857 
(11  Stats.  167,  c.  60),  authorizing  the  people  of  Minnesota 
to  form  a  state  government.  This  section  granted  to  the  state 
sections  16  and  36  of  the  public  lands  in  every  township 
within  the  state  for  the  use  of  schools,  provided  the  grant 
should  be  accepted  by  the  constitutional  convention,  and,  if  it 
were,  then  its  terms  should  become  obligatory  on  the  United 
States  and  the  state  of  Minnesota.  The  convention,  and  the 
people  of  the  state  by  their  approval  and  ratification  of  the 
constitution,  accepted  the  grant  of  sections  16  and  36  for  the 
use  of  the  schools  of  the  state,  and  safeguarded  the  trust  by 
providing  that  the  proceeds  of  such  trust  lands  should  remain 
a  perpetual  school  fund,  and  that  no  **  portion  of  the  lands 
should  ever  be  sold  otherwise  than  at  public  sale:  Minn. 
Const.,  art.  2,  sec.  3,  art.  8,  sec.  2.  Our  school  land  grant, 
then,  was  not  made  to  the  state,  in  its  proprietary  capacity, 
but  in  trust,  for  the  explicit  purpose  of  having  the  lands  ap- 
plied to  the  use  of  the  schools  of  the*  state.  This  was  the  sub- 
stantial consideration  for  the  grant  which  induced  the  United 
States  to  make  it.  The  state  accepted  the  trust,  and  by  its 
constitution  solemnly  covenanted  with  the  United  States  to 
apply  the  granted  lands  to  the  sole  use  of  its  schools  according 
to  the  purpose  of  the  grant,  and  prohibited  the  sale  of  any 
portion  of  the  granted  land  except  at  public  sale."  Such 
being  the  nature  of  the  title  of  the  state  to  its  school  lands,  it 
is  unthinkable  that  the  legislature  intended,  by  section  12, 
chapter  66,  of  the  General  Statutes  of  1866,  and  later  acts 
amending  it,  to  provide  a  way  whereby  the  trust  as  to  any  of 
the  school  lands  might  be  defeated,  and  title  thereto  acquired 
by  adverse  possession,  contrary  to  the  mandate  of  the  con- 
stitution that  title  thereto  could  only  be  obtained  by  a  public 
sale  thereof. 

The  decision  in  the  case  of  Northern  Pacific  Ry.  Co.  v. 
Townsend,  190  U.  S.  267,  23  Sup.  Ct.  Rep.  671,  47  L.  ed.  1044, 
is  an  interesting  and  authoritative  one.  In  that  case  the  rail- 
way company  brought  ejectment  to  recover  from  the  defend- 
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ant  a  portion  of  its  right  of  way,  to  which  the  defendant 
claimed  title  by  adverse  possession  under  the  statute  of  limita- 
tions of  this  state:  Northern  Pac.  Ry.  Co.  v.  Townsend,  84 
Minn.  152,  87  Am.  St.  Rep.  342,  86  N.  W.  1007.  The  supreme 
court  of  the  United  States  held  that,  although  the  plaintiff's 
right  of  way,  granted  to  it  by  the  United  States,  was  amen- 
able to  the  police  power  of  the  state,  yet  an  individual  could 
not  acquire  title  to  any  portion  thereof  by  adverse  possession 
under  the  statute  of  limitations  of  the  state.  In  its  opinion 
the  court,  after  stating  that  the  grant  of  the  right  of  way  was 
for  a  specific  purpose,  said:  "This  being  the  nature  of  the 
title  to  the  land  granted  for  the  special  purpose  named,  it  is 
evident  that  to  give  such  efficacy  to  a  statute  of  limitations 
of  a  state  as  would  operate  to  confer  a  permanent  right  of 
possession  to  any  portion  thereof  upon  an  individual  for  his 
private  use  would  be  to  allow  that  to  be  done  by  indirection 
which  could  not  be  done  directly.'* 

We  are,  then,  of  the  opinion  that,  if  the  statute  under  con- 
sideration must  be  construed  as  authorising  the  acquisition 
of  title  to  the  school  lands  of  the  state  by  adverse  possession, 
it  violates  in  this  respect,  not  ^^  only  the  terms  of  the  grant, 
but  also  the  constitution  of  the  state.  We  are,  however,  of 
the  opinion  that  the  statute  fairly  may  be  given  a  construction 
which  is  consistent  with  the  terms  of  the  school  land  grant 
and  the  provisions  of  the  state  constitution  applicable  thereto. 
If  the  statute  be  read  in  connection  with  the  general  and  well- 
understood  rule  of  law  that  title  to  public  land  cannot  be  ac- 
quired by  adverse  possession,  the  history  of  our  school  land 
grant,  the  nature  of  the  title  of  the  state  to  its  school  lands, 
and  the  mandates  of  our  constitution  with  reference  to  them, 
it  is  clear  upon  the  face  of  the  statute  that  the  legislature  did 
not  intend  to  provide  for  the  acquisition  of  the  title  to  school 
lands  by  adverse  possession.  We  accordingly  hold  that  title 
to  lands  granted  to  the  state  of  Minnesota  for  the  use  of 
its  schools  by  the  United  States  cannot  be  acquired  by  adverse 
possession,  as  against  the  state. 

Order  reversed  and  a  new  trial  granted. 


For  Authorities  in  Support  of  the  Principal  Case^  see  the  notes  to 
Northern  Pac.  By.  Co.  v.  Ely,  87  Am.  St.  Bep.  775;  Schneider  v.  Hutch- 
inson, 76  Am.  St.  Bep.  479. 
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BADEE  V.  NEW  AMSTERDAM  CASUALTY  COMPANY. 

[102  Minn.  186,  112  N.  W.  1065.] 

ACCIDENT  INSUBAKCE — Coxuitrnction  Farorable  to  Insured. 

A  eonstniction  as  favorable  to  the  insured  as  reasonably  may  be  must 
be  given  to  a  policy  of  insurance,  but  only  a  natural  and  logical  eon- 
stmction,  not  a  strained  or  sophistical  one.     (p.  615.) 

COMMON  IiAW. — ^The  Spirit  of  the  Common  Law  is  the  in- 
stinct of  common  sense,     (p.  615.) 

ACCIDENT  nraXTRANCE— Ordinary  BeoBe  of  Words.— The 
language  of  the  parties  to  a  policy  of  insurance  must  be  given  its 
natural  and  ordinary  meaning;  the  words  are  to  be  taken  in  their 
popular  sense,  in  the  absence  of  anything  showing  a  contrary  inten- 
tion,    (p.  615.) 

WORDS  AND  PHBASES. — The  Word  "Shoot"  is  synonymous 
with  "kill,"  and  is  frequently,  perhaps  usually,  employed  in  that 
sense,    (p.  616.) 

ACCIDENT  INSUBANCE — Shooting  by  Burglar. — ^Where  a  man 
is  shot  by  a  burglar  and  dies  a  few  hours  afterward  from  the  wound, 
his  beneficiary  is  entitled  to  one-half,  but  not  the  whole  amount,  of 
ordinary  accident  indemnity,  under  a  provision  in  the  policy  on  his 
life  which  does  not  exclude  indemnity  for  loss  by  accident  caused  by 
sunstroke,  freezing,  poison,  somnambulism,  racing,  shooting,  wrestling, 
etc.,  but  which  in  such  cases  limits  the  liability  of  the  insurer  to  one- 
half  the  amount  of  ordinary  indemnity  specified  for  such  loss.  (p. 
618.) 

Welch,  Hayne  &  Hubachek,  for  the  appellant 

Buffington  &  BufSngton,  for  the  respondent. 

^^  JAGGAED,  J.  On  February  2,  1904,  defendant  and 
respondent  casualty  company,  in  consideration  of  a  premium 
paid  to  it  by  Charles  O.  Bader,  executed  to  him  a  policy  of 
accident  insurance  for  the  term  of  one  year.  The  beneficiary 
named  therein  was  the  plaintiff  and  appellant,  the  wife  of  the 
assured.  The  policy  was  subsequently  renewed  for  another 
year.  On  December  23,  1905,  Bader  was  shot  -by  robbers  at 
his  place  of  business,  was  immediately  taken  to  a  hospital,  and 
died  within  an  hour  from  the  effects  of  the  wound.  Due 
notice  of  loss  and  proofs  of  death  were  furnished.  On  refusal 
by  the  company  to  pay,  this  action  was  brought.  Plaintiff 
sought  to  recover  the  f uU  amount  of  insurance  for  loss  of  life 
by  accident,  two  thousand  five  hundred  dollars  with  interest. 
The  answer  of  the  company  denied  liability,  and  asked  that 
the  action  be  dismissed.  On  trial,  the  court  ordered  judg- 
ment in  favor  of  the  plaintiff  for  one-half  the  principal 
sum,  twelve  hundred  and  seventy-five  dollars,  with  interest, 
in  accordance  with  a  contract  provision  hereinafter  set  forth 
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in  full.  This  appeal  was  taken  from  an  order  denying  plain- 
tiff's motion  for  a  new  trial  and  to  modify  the  conclusions  of 
law  to  correspond  with  the  findings  of  fact 

The  only  question  presented  by  this  appeal  is  the  construc- 
tion of  the  following  paragraph  in  the  policy,  viz. : 

''SPECIAL  INDEMNITIES. 

''This  policy  does  not  exclude  indemnity  for  loss  by  ac- 
cident as  herein  provided,  caused  or  contributed  to,  wholly  or 
partly,  directly,  or  indirectly,  by  sunstroke,  freezing,  anes- 
thetics, gas,  lockjaw,  septicemia,  narcotics,  poison,  somnam- 
bulism, racing,  shooting,  intoxicants,  asphyxiation,  riot,  polo 
playing,  wrestling,  strikes,  steeplechasing,  football  playing, 
hydrophobia,  riding  to  hounds,  or  by  bite  of  animal ;  but  in 
any  such  event  the  liability  of  the  company  shall  be  one-half 
of  the  amount  of  the  ordinary  accident  indemnity  specified  for 
such  loss." 

A  proper  construction  of  the  contract  involves  its  examina- 
tion as  a  whole.  Thereby  the  defendant  company  agreed  to 
pay  certain  indemnities  under  the  following  general  co- 
ordinate and  conspicuous  *®®  titles:  "Ordinary  Accident  In- 
demnities"; ** Surgical  Indemnities";  "Illness  and  Disease 
Indemnities  " ;  *  *  Double  Indemnities  " ;  "  Optional  Indem- 
nities"; "Special  Indemnities."  Indorsed  on  the  policy  also 
appear  various  provisions  under  the  titles  "Increased  In- 
demnities" and  "List  of  Operations,  Amounts  Payable  in 
Addition  to  Weekly  Indemnity."  Under  "Ordinary  Ac- 
cident Indemnities"  appears:  "(1)  For  loss  of  life  by  ac- 
cident the  full  principal  sum,  $2,500.00."  An  accident  is 
subsequently  defined  thus:  "  'Loss  of  life  by  accident,'  as 
used  in  this  policy,  shall  be  deemed  to  mean  death  from  bodily 
injuries  not  intentionally  inflicted  by  the  assured,  which  in- 
dependently of  all  other  causes  are  effected  solely  and  ex- 
clusively by  external,  violent,  and  accidental  means,  and  which 
shall  result  in  the  death  of  the  assured  within  ninety  days  of 
the  event  causing  the  injury."  This  clause,  "Special  In- 
demnities," is  self-descriptive.  The  indemnity  thereby  re- 
ferred to  is  "for  loss  by  accident."  That  loss  is  caused,  not 
"while,"  but  "by,"  shooting,  among  other  things.  The 
natural  construction  of  the  clause  is:  "This  policy  does  not 
exclude  indemnity  for  loss  by  accident  as  herein  provided, 
caused  or  contributed  to,  wholly  or  partly,  directly  or  indi- 
rectly, by  ...  .  shooting;  ....  but  in  any  such  event  the 
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liability  of  the  company  shall  be  one-half  of  the  amount  of  the 
ordinary  accident  indemnity  specified  for  such  loss." 

This  apparent  and  normal  construction  of  the  controlling 
paragraph  counsel  for  plaintiff  insists  is  not  the  proper  one  on 
principle  or  on  authority,    The  first  of  the  two  rules  of  con- 
struction which  he  invokes  is  the  familiar  and  undisputed  one 
that  the  terms  of  insurance  policies  should  be  interpreted  in 
favor  of  the  assured^  particularly  in  cases  of  forfeiture  of  his 
interest.     "It  is  a  well-settled  rule  in  the  construction  of  in- 
surance policies  of  this  character,  which  the  insured  accepts 
for  the  purpose  of  covering  all  accidents,  to  construe  all  the 
language  used  to  limit  the  liability  of  the  company  strictly 
against  the  company.    Policies  are  drawn  by  the  legal  ad- 
visers of  the  company,  who  study  with  care  the  decisions  of 
the  courts,  and  with  those  in  mind  attempt  to  limit  as  nar- 
rowly as  possible  the  scope  of  the  insurance.    It  is  only  a  fair 
rule,  therefore,  which  courts  have  adopted,  to  **•  resolve  any 
doubt  or  ambiguity  in  favor  of  the  insured  and  against  the 
insurer":  per  Taft,  J.,  in  Manufacturers'  Ace.  Ind.  Co.  v. 
Dorgan,  58  Fed.  945,  956,  7  C.  C.  A.  581,  22  L.  R.  A.  620. 
The  decisions  of  this  court  are  strictly  in  harmony  with  this 
•elementary  principle.     Their  unmistakable  tendency  is  to 
make  insurance  mean  insurance.     This  does  not  signify,  how- 
ever, that  the  terms  of  an  insurance  contract  should  be  dis- 
torted from  their  natural  meaning,  or  that  the  agreed  liability 
of  the  insurer  should  be  forced  into  one  which  only  a  new 
contract  should  have  imposed,  or  that  a  court  should  indulge 
in  the  subtleties  of  the  schoolmen  to  extend  the  plain  rights  of 
the  insured.    A  construction  as  favorable  as  reasonably  may 
be  must  be  given,  but  only  a  natural  and  logical  one,  and  not 
4i  strained  or  sophistical  one.     "The  spirit  of  the  common  law 
is  the  instinct  of  practical  sense":  Philips,  J.,  in  Maryland 
Casualty  Co.  v.  Pinch,  147  Fed.  388,  77  C.  C.  A.  566.    A  court 
must  interpret  such  an  insurance  contract  as  it  finds  it,  and 
has  no  power  to  add  to  it,  or  take  from  it.    Language  used  by 
parties  must  be  given  its  natural  and  ordinary  meaning. 
Their  words  are  to  be  taken  in  their  popular  sense,  in  the 
absence  of  anything  showing  a  contrary  intention:  White  v. 
Standard  Life  &  Ace.  Ins.  Co.,  95  Minn.  77,  103  N.  W.  735, 
884;  Nelson  v.  Traders'  Ins.  Co.,  181  N.  Y.  472,  74  N.  E.  421; 
Dunning  v.  Massachusetts  M.  A.  Assn.,  99  Me.  390,  59  Atl.  535. 
A  valuable  collection  of  authorities  on  this  subject  will  be 
iound  in  6  Current  Law,  83,  84.    The  second  rule  of  construe- 
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tion  invoked  by  plaintiff,  '^Noscitur  a  sociis/'  is  sanctioned 
by  reason  and  adjudication. 

Applying  these  rules  to  the  case  at  bar,  we  agree  with  plain- 
tiff that  the  paragraph  here  in  issue  should  not  be  construed 
as  defining  risks  which  are  ordinarily  referred  to  in  insurance 
law  as  excepted  risks.  The  title  of  the  paragraph  appro- 
priately describes  its  provisions.  They  prescribe  contract  ob- 
ligations in  case  of  "special"  as  distinguished  from  •'ordi- 
nary/' *' double,"  *' increased,"  or  other  indemnities.  The 
result  is  a  limitation  upon  the  amount  paid  in  the  special  eases. 
enumerated  in  the  paragraph. 

The  question  next  arises  whether  the  word  "shooting,*^ 
grouped  with  other  words  in  the  context,  should  be  construed 
as  a  physical  sport,  or  at  least  as  a  shooting  in  which  the  as- 
sured had  in  some  way  participated  or  to  which  he  had  con- 
sented. The  paragraph  in  ^•^  question  refers  to  some  sports, 
among  which  shooting  could  be  included:  Racing,  polo-play- 
ing, wrestling,  steeplechasing,  riding  to  the  hounds.  With 
respect  to  all  of  these,  the  basis  of  the  insurance  was  some 
conscious  participation  of  the  assured.  They  were,  theref  ore^ 
under  the  earlier  forms  of  accident  insurance,  doubtful  cases, 
or  "cases  on  the  border  line."  Loss  by  gas,  narcotics,  poison, 
or  anesthetics  might  be  held  to  include  both  accidental  and 
voluntary  acts.  It  is  to  be  noted,  however,  that  these  terms 
occur  here  -wdthout  any  of  the  qualifications  customary  under 
the  earlier  forms  of  accident  insurance  policies.  Sunstroke, 
freezing,  and  septicemia  more  clearly  negative  participation 
or  consent  on  the  part  of  the  assured.  We  are  wholly  at  a  loss 
to  see  how  it  would  be  possible  for  somnambulism  to  involve 
conscious  participation  of  the  assured.  The  argument  based 
on  "noscitur  a  sociis,"  therefore,  operates  against  the  plain- 
tiff. Loss  by  "shooting"  is  here  conclusively  a  loss  by  ac- 
cident. Plaintiff's  contention  would  make  that  phrase,  read- 
ing literally  "loss  caused  by  shooting,"  read:  "Loss  occurring 
while  engaged  in  shooting  as  a  sport."  It  would  create  two 
classes  of  indemnity  for  loss  by  shooting:  A  one-half  indem- 
nity for  loss  caused  by  shooting  as  a  sport  or  the  like,  and  a 
full  indemnity  for  loss  caused  by  shooting  in  other  cases,  for 
example,  of  murder.  "Shooting  a  person"  naturally  means 
that  a  person  "was  hit  by  the  substance  with  which  the  gun  or 
pistol  was  loaded":  Jarrell  v.  State,  58  Ind.  293;  Voght  v. 
State,  145  Ind.  12,  43  N.  E.  1049.  It  is  an  apt  and  current 
term  for  the  description  of  such  an  offense  as  was  here  in- 
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volved.  The  word  **8hoot"  is  s^onymous  with  "kill,"  and 
is  frequently,  perhaps  usually,  employed  in  that  sense:  Lyon, 
C.  J.,  in  Winn  v.  State,  82  Wis.  571,  52  N.  W.  775.  And  see 
State  V.  Vaughn,  26  Mo.  29 ;  State  v.  Hammerli,  60  Kan.  860^ 
58  Pac.  559.    The  use  of  the  term  here  included  that  sense. 

Plaintiff's  conclusion  is  not  impossible,  but  paralogical. 
In  effect  it  would  make  a  new  contract  for  the  parties.  To 
adopt  it  would  merit  Judge  Sanborn's  condemnation  that  the 
court  would  appear  ''to  be  cunning  and  astute  to  evade, 
rather  than  quick  to  perceive  and  diligent  to  apply,  the  mean- 
ing of  the  words  it  [the  policy]  contains  in  their  plain,  ordi- 
nary and  popular  sense":  McGlother  v.  Provident  Mut.  Ace. 
Co.,  89  Fed.  685,  32  C.  C.  A.  318. 

191  Tiig  authorities  most  nearly  in  point  are  in  direct  con* 
flict.  The  opposite  views  and  decisions  will  be  found  ably 
and  exhaustively  discussed  in  McGlother  v.  Provident  Mut. 
Ace.  Co.,  89  Fed.  685,  32  C.  C.  A.  318,  in  which  Judge  San- 
bom  wrote  the  opinion  of  the  court,  and  Judge  Thayer,  the 
dissenting  opinion,  and  in  Fidelity  &  Casualty  Co.  v.  Lowen- 
stein,  97  Fed.  17,  38  C.  C.  A.  29,  46  L.  R.  A.  450,  in  which 
Judge  Thayer  wrote  the  majority,  and  Judge  Sanborn  the  dis- 
senting, opinion.  The  opinions  of  Judge  Thayer  sustain  the 
plaintiff's  contention  and  have  been  criticised  as  metaphysical. 
The  opinions  of  Judge  Sanborn  sustain  the  defendant's  con- 
tention and  have  been  criticised  as  mathematical.  The  ab- 
stract merits  of  these  judicial  utterances  we  need  not  here 
discuss.  Neither  case  controls  the  one  at  bar.  Nor  is  it  de- 
termined by  other  cases,  not  therein  considered,  which  tend  to 
support  plaintiff's  claim:  Travelers'  Ins.  Co.  v.  Ayers,  217 
lU.  390,  75  N.  E.  506,  2  L.  R.  A.,  N.  S.,  168;  Omberg  v. 
United  States  M.  A.  Assn.,  101  Ky.  303,  72  Am.  St.  Rep.  413, 
40  S.  W.  909 ;  Dezell  v.  Fidelity  C.  Co.,  176  Mo.  253,  75  S.  W. 
1102 ;  Button  V.  American  M.  A.  Co.,  92  Wis.  83,  53  Am.  St. 
Rep.  900,  65  N.  W.  861. 

To  a  peculiar  degree  the  controversies  in  all  of  these  cases 
have  waged  around  certain  verbal  phrases.  The  precise  word- 
ing employed  in  the  policy  at  bar  has  not  been  the  subject  of 
adjudication.  It  is,  of  course,  wholly  inmiaterial  whether  in 
one  case  the  question  concerned  the  word  "poison"  and  that 
in  the  present  case  it  concerns  the  word  ** shooting."  The  es- 
sential differences  arise  in  part  from  the  qualifications  at- 
tached to  particular  words  in  most  of  plaintiff's  cases  which 
are  not  presented  here,  in  part  from  the  other  words  in  im- 
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mediate  juxtaposition  thereto,  and  largely  from  the  title 
^'Special  Indemnities,"  which,  as  construed  in  connection 
with  other  co-ordinate  titles  in  the  same  policy,  is  peculiar  to 
the  instance  in  dispute.  Moreover,  in  most  of  plaintiff's  cases 
the  policies  exclude  indemnity  for  any  of  the  specified  items; 
and  the  courts  held  that,  as  to  such  matters  as  the  insured  did 
not  voluntarily  and  consciously  participate  in,  the  loss  was 
due  to  accident,  and  therefore  not  beyond  the  company's  re- 
sponsibility. Here,  in  any  view,  loss  by  shooting,  however,  is 
treated  as  an  accident,  and  paid. 

In  Preferred  Accident  Ins.  Co.  v.  Bobinson,  45  Fla,  525,  33 
South.  1005,  61  L.  R.  A.  145,  Taylor,  C.  J.,  referring  to  plain- 
tiff's New  York  and  other  authorities,  said:  ''Even  if  [these 
<;ases]  were  sound  law,  *•■  the  policy  in  litigation  here  seems 
to  have  been  framed  with  a  view  to  avoid  the  strained  reason- 
ing of  the  courts  in  those  cases,  predicated  upon  the  use  of 
certain  words  and  forms  of  expression  in  the  policies  therein 
•considered.  The  policy  in  this  case  differs  materially  from 
the  contracts  construed  in  those  cases."  This  is  true  of  the 
-case  at  bar.  By  construing  this  contract  as  a  whole,  the  con- 
<;lusion  is  accordingly  reached  that  it  provides  in  plain  lan- 
guage that,  in  case  of  loss  by  accident  due  to  shooting,  the 
liability  of  the  company  shall  be  one-half  of  the  amount  of 
the  ordinary  accident  indemnity  specified  for  such  loss,  and 
that  therefore  the  ruling  of  the  trial  court  was  correct. 

Order  affirmed. 


Accident  Insurance  Polioici  are  construed  liberally  with  a  view  to  the 
protection  of  the  insured.  A  policy  susceptible  of  two  interpretations 
will  be  given  the  one  most  favorable  to  him:  Baybum  ▼.  Pennsylvania 
Casualty  Co.,  138  N.  C.  379,  107  Am.  St.  Hep.  648;  Jonea  v.  Cas- 
ualty Co.,  140  N.  C.  262,  111  Am.  St.  Bep.  843;  Aetna  Life  Ins.  Co. 
V.  Fitzgerald,  165  Ind.  317,  112  Am.  St.  Bep.  232.  For  applications  of 
this  rule  to  recent  cases,  see  Continental  Casualty  Co.  v.  Johnson,  74 
Kan.  129,  118  Am.  St.  Bep.  308;  Hunt  v.  United  States  Accident  Assn., 
146  Mich.  521,  117  Am.  St.  Bep.  655;  Cary  v.  Preferred  Accident  Ins. 
Co.,  127  Wis.  67,  116  Am.  St.  Bep.  997. 

The  Language  of  an  Accident  Insurance  Policy  ia  given  its  ordinary 
and  popular  signification,  rather  than  its  technical  meaning:  Aetna 
Life  Ins.  Co.  v.  Fitzgerald,  165  Ind.  317,  112  Am.  St.  Bep.  232;  Vorsa 
T.  Jersey  Plate  Glass  Ina.  Co.,  119  loway  566,  97  Am.  St  Bep.  330. 
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RED  WING  SEWER  PIPE  COMPANY  ▼.  DONNELLY. 

[102  Minn.  192,  113  K.  W.  1.] 

BUTKICIPAL  OONTSAOT— Bond  to  Secure  Payment. — ^The 
•order  in  whicii  a  contract  for  the  construction  of  a  eewer  and  the 
bond  to  secure  payment  to  materialmen  and  laborers  are  executed  is 
not  material.  After  the  bid  has  been  accepted  and  approved,  the  bond 
may  be  executed  before  the  contract,  or  the  contract  before  the  bond. 
<p.  619.) 

MXJKIOIPAL  OONTSACT— Recitals  In  Bond. — Where  a  bond, 
^yen  to  secure  payments  to  materialmen  and  laborers  under  a  con- 
tract to  construct  a  sewer,  recites  that  the  contract  was  executed  as 
of  one  date,  the  sureties  are  estopped  to  assert  that  it  was  in  fact 
signed  by  the  president  of  the  board  of  public  works  at  another  and 
tabsequent  date.     (p.  620.) 

'MUKICIPAL  OONTBACT — Action  by  Materialmen. — One  who 
sells  materials  for  the  construction  of  a  sewer  is  not  required,  in  an 
action  for  their  value  on  the  bond  of  the  contractor,  to  show  that  they 
actually  entered  into  the  construction  of  the  sewer,     (p.  621.) 

B.  A.  Walsh,  for  the  appellant. 
Oppenheim  &  Hunt,  for  the  respondent. 

*•'  JAGGARD,  J.  This  action  was  brought  to  recover  the 
value  of  two  carloads  of  sewer  pipe  sold  to  one  Preston,  on  a 
bond  on  which  the  defendant  Schroeder  was  a  surety.  The 
first  carload  was  ordered  by  Preston  for  the  Conway  street 
sewer  on  June  24,  1903,  the  other  on  July  2d,  and  both  cars 
were  delivered  to  Preston  on  July  3,  1903.  Preston  had  con- 
tracted with  the  city  of  St.  Paul  to  construct  a  sewer  on  Con- 
way street.  That  contract  was  dated  June  30,  1903.  De- 
fendant showed  that  the  contract  was  executed  on  behalf  of 
the  city  on  July  10,  1903.  The  bond  was  executed  on  June 
30th.  The  court  ordered  judgment  for  plaintiff.  Defendant 
appealed  from  an  order  denying  the  motion  to  set  aside  the 
findings  and  decision  of  the  court  and  for  a  new  trial. 

The  principal  controversy  in  this  case  arises  from  the  fact 
that,  while  the  contract  and  the  bond  bear  the  same  date,  de- 
fendant showed  that  the  contract  was  not  signed  by  the  pres- 
ident of  the  board  of  public  works  until  some  two  weeks  after 
the  date  of  the  contract. 

Appellant  argues  with  much  earnestness  that  ''sureties  are 
favorites  in  the  law.  They  have  a  right  to  stand  upon  their 
legal  defenses."  There  can  be  no  question  as  to  the  sound- 
ness of  this  general  principle.  More  specifically  the  def end- 
'Ent  urges  that  the  plaintiff  had  failed  in  the  necessary  proof 
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of  the  due  execution  of  the  contract  to  support  the  bond.  In 
this  connection  he  refers  us  to  Costello  v.  Doherty,  55  Minn. 
77,  56  N.  W.  459,  in  which,  inter  alia,  it  was  said:  **It  must 
appear  in  some  way  that  [the  statutory  bond]  was  taken  aa 
authorized  by  statute  to  secure  performance  of  a  valid  eon- 
tract  of  the  city."  In  that  case,  however,  it  was  distinctly  set 
forth  that,  ''onder  the  charter,  the  order  in  which  the  bond 
and  contract  are  executed  is  not  materiaL  ^^^  After  the  bid 
is  accepted  and  approved,  the  bond  may  be  executed  before 
the  contract,  or  the  contract  before  the  bond."  In  the  case 
at  bar  the  bond  recited  the  contract  as  having  been  duly 
executed.  That  recital  estopped  the  defendant  from  availing 
himself  of  the  technical  objection  as  to  the  date  of  the  con- 
tract. In  Costello  v.  Doheity,  55  Minn.  77,  56  N.  W.  450,  the 
effect  of  such  a  recital  as  an  estoppel  was  not  explicitly  con- 
sidered. The  principle  in  this  connection  is  admirably  stated 
by  Collins,  J.,  in  Jefferson  v.  McCarthy,  44  Minn.  26,  46  N. 
W.  140 :  ' '  It  is  well  settled  that  an  allegation  or  recil^  in  a 
bond,  which  is  certain  in  its  terms  and  relevant  to  the  matter 
in  hand,  is  conclusive  between  the  parties  to  a  controversy 
growing  out  of  the  instrument  itself  or  the  transaction  in 
which  it  was  executed." 

This  rule  has  frequently  been  enforced  in  cases  analogous  to 
the  one  at  bar  by  this  court.  And  see  County  of  Meeker  v. 
Butler,  25  Minn.  363;  Greengard  v.  Pretz,  64  Minn.  10,  65 
N.  W.  949;  Board  of  Commrs.  of  Hennepin  County  v.  State 
Bank,  64  Minn.  180,  66  N.  W.  143 ;  Board  of  Commrs.  of  St 
Louis  County  v.  American  Loan  &  Trust  Co.,  75  Minn.  489,  78 
N.  W.  113 ;  Hayden  v.  Cook,  34  Neb.  670,  52  N.  W.  165.  In 
general  terms  it  is  of  almost  universal  acceptance:  16  Cyc. 
699,  702 ;  5  Current  Law,  1285 ;  24  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  57;  27  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  447,  467; 
40  Cent.  Dig.,  "Principal  and  Surety,"  sees.  91,  91%;  1 
Brandt  on  Suretyship  and  Guaranty,  sec.  52;  2  Brandt  on 
Suretyship  and  Guaranty,  sec.  816;  Pingrey  on  Suretyship 
and  Guaranty,  sec.  59.  More  specifically  in  Brown  &  Hay- 
wood Co.  V.  Ligon  (C.  C),  92  Fed.  851,  a  bond  to  secure  per- 
formance of  a  contract  recited  the  contract  as  existing,  al- 
though in  fact  it  appeared  to  have  been  executed  four  days 
after  the  bond.  It  was  held,  per  Adams,  J.,  in  effect  that  the 
recitals  of  the  bond  controlled  the  date  of  the  contract. 

The  rule  is  generally  based  upon  principles  of  estoppel 
proper.    It  is  also  rested  upon  the  maxim  '^Volenti  non  fit  in- 
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juria":  See  Martin,  J.,  in  Bradford  v.  Skillman,  6  Mart.,  N. 
S.,  123. 

The  evidence  in  this  case  sufficiently  showed  that  the  goods 
were  sold  by  the  plaintiff  to  the  contractor,  were  of  the  kind 
appropriate  for  use  in  the  performance  of  the  contract,  and 
were  ordered  by  and  delivered  to  the  contractor  for  the  pur- 
pose of  being  used  in  the  execution  of  the  contract.  The  an- 
alogy of  the  cases  under  mechanic's  lien  laws  is  apt:  See  John 
Paul  Lumber  Co.  v.  Homel,  61  Minn.  *»»  303,  63  N.  W.  718 ; 
Burns  v.  Sewell,  48  Minn.  425,  51  N.  W.  224 ;  Combination 
Steel  &  Iron  Co.  t.  St.  Paul  City  Ry.  Co.,  52  Minn.  203,  53  N. 
W.  1144;  Howes  v.  Reliance  Wireworks  Co.,  46  Minn.  44,  48 
N.  W.  448.  It  was  not  necessary  that  the  plaintiff  should 
have  shown  that  the  pipe  actually  entered  into  the  construc- 
tion of  the  sewer. 

Order  affirmed. 


The  lAahxlity  of  a  Surety  is  measured  by  bis  agreement,  and  is  not  to 
be  extended  by  constraction;  his  contract,  however,  is  to  be  interpreted 
bj  the  rules  applicable  to  the  construction  of  other  contracts:  Blades 
V.  Dewey,  13C  N.  C.  176,  103  Am.  St.'  Eep.  924;  Fink  v.  Farmers' 
Bank,  178  Pa.  154,  56  Am.  St.  Bep.  746. 

A  Surety  on  an  Offlcial  Bond  is  Estopped  from  denying  any  fact  re- 
cited therein,  when,  by  such  denial,  he  seeks  to  avoid  liability  in  an 
action  between  the  parties  to  the  bond:  State  v.  McDonald,  4  Idaho, 
468,  95  Am.  St.  Rep.  137. 

A  Becital  in  a  Bond  given  by  one  contracting  to  construct  a  sewer  that 
the  contract  is  valid  and  subsisting  precludes  the  sureties  from  assert- 
ing that  it  is  ultra  vires:  Bell  y.  Kirkland,  102  Minn.  213,  post,  p.  621. 


BELL  T.  KTRKLAND, 

[102  Minn.  213,  113  K.  W.  271.] 

MUNICIPAL  CONTSACT— Doctrine  of  Ultra  Vires.— The 
tendency  of  courts  to  refuse  recognition  to  the  doctrine  of  ultra  viros 
it  less  pronounced  in  th$  case  of  municipal  than  in  the  case  of  private 
corporations;  but  in  both  cases,  when  the  doctrine  iS'invoked,  it  should 
not  be  allowed  to  prevail  where  it  will  defeat  the  ends  of  justice  or 
work  a  legal  wrong,     (p.  625.) 

MUNIOIPAIi  CONTRACT.— The  Term  "intra  Vires"  is  used 
in  two  senses.  The  first  describes  a  contract  wholly  outside  the  power  of 
the  corporation  to  make  under  any  circumstances;  the  second,  a 
eontrsct  within  the  power  of  the  corporation  to  execute,  but  with 
respect  to  which  there  has  been  some  irregularity  or  defect  in  the 
actual  exercise  of  the  power  in  some  particular  or  through  some 
undisclosed  circumstance.     Contracts  in  the  first  class  are  ultra  vires 
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in  the  primary  and  proper  sense  of  the  term,  and  ordinarily  are  void 
in  toto;  bnt  contracts  in  the  second  class  are  nltra  yires  in  a  secondary 
sense  merely,  and  the  right  of  the  corporation  to  avail  itself  of  the 
plea  will  depend  npon  the  eircamstanees  of  the  case.     (p.  626.) 

MUNICIPAL  OONTBACT— Doctrine  of  Ultra  VlreB.— The  fact 

that  a  city  has  not  procured  a  right  of  way  for  a  portion  of  a  contem- 
plated sewer  line  does  not  render  invalid  its  entire  contract  for  th* 
construction  of  the  sewer,     (p.  627.) 

MUNICIPAL  CONTRACT— Doctrine  of  Ultm  Vires. — ^The  facta 
that  only  a  small  proportion  of  a  contract  is  ultra  vires  in  any  sense, 
and  that  it  has  oeen  substantially  performed  by  the  parties,  are 
strong,  if  not  conclusive,  considerations  for  refusing  to  hold  it  void. 

(p.  629.) 

MUNICIPAL  CONTRACT-^Ultra  Vires.— A  Bedtal  In  a  Bond 
given  by  one  contracting  to  construct  a  sewer  that  the  contract  is 
valid  and  subsisting  precludes  the  sureties  tiom  asserting  it  to  ba 
ultra  vires,     (p.  632.) 

Lightner  &  Young,  B.  H.  Schriber  and  Markham  &  Cal- 
menson,  for  the  appellants. 

O'Brien  &  Albrecht,  for  the  respondent. 

***  JAGQARD,  J.  Plaintiff  and  respondent  brougrht  an 
action  against  defendants  .and  appellants  to  recover  the  un- 
paid balance  for  materials  furnished  to  one  Eirkland  to  be 
used  in  the  construction  of  the  **Somerville  sewer."  Eirk- 
land contracted  to  construct  the  sewer,  and,  as  principal, 
signed  an  instrument  in  which  the  appellants  joined  as  sureties, 
which  purported  to  be  a  bond  to  the  city  of  St.  Paul  condi- 
tioned for  the  performance  of  the  contract,  and  for  the  pay- 
ment for  the  labor  and  materials  furnished  in  its  exfecution. 
The  total  amount  of  the  account  was  six  thousand  two  hun- 
dred and  eighty-six  dollars  and  thirty  cents.  The  balance  un- 
paid was  two  thousand  nine  hundred  and  sixty-seven  dollars 
and  fifty-five  cents.  The  amount  of  the  bond  was  fifty-nine 
thousand  two  hundred  dollars.  The  present  is  a  test  case. 
The  court  found  for  the  plaintiff.  It  found  as  facts,  inter 
alia,  that  the  course  of  the  sewer  carried  it  under  property 
hereinbefore  more  fully  set  forth  as  to  which  the  city  had  ac- 
quired no  right  by  condemnation  or  grant.  This  appeal  was 
taken  from  an  order  denying  defendants'  motion  for  a  new 
trial. 

Defendants'  essential  argument  is  that,  if  the  contract  was 
ultra  vires  and  void,  so  also  was  the  bond,  and  that  the  agree- 
ment was  shown  to  have  b6en  ultra  vires  and  void. 

In  the  first  place,  the  agreement  required  the  construction 
of  a  sewer  through  property  not  owned  by  the  city.    The 
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sewer  provided  for  in  the  contract  was  a  main  sewer  of  about 
four  thousand  two  hundred  feet  in  length.  It  is  cut  into 
two  almost  equal  parts  by  a  railroad  right  of  way  and  ad- 
joining private  property  for  two  hundred  and  five  feet.  It 
is  proposed  to  construct  it  to  the  Mississippi  river  as  an  out- 
let. In  connection  with  the  latter  proposition,  it  is  argued 
that  a  sewer  is  of  no  value  unless  continuous,  or  unless  it  has^ 
an  outlet.  It  cannot  reach  the  river  because  the  last  eighty- 
five  feet  is  owned  by  the  United  States  government.  The  re- 
sult was  two  disjointed  pieces  of  sewer  without  an  outlet. 
The  significant  fact  is  that  the  ultra  vires  part  of  the  contract 
leaves  the  sewer  valueless.  A  contract  to  construct  a  useless 
sewer  in  private  property  is  beyond  the  power  of  the  city. 
The  invalidity  appears  upon  the  face  of  the  contract. 

**•  In  the  second  place,  defendants'  argument  proceeds, 
the  contract  was  not  entered  into  in  accordance  with  the  man- 
datory provisions  of  the  city  charter.  We  have  examined  the 
record  adduced  in  support  of  this  contention.  It  may  fairly 
be  regarded  as  showing  a  failure  to  let  the  contract  as  required 
by  the  city  charter.  It  is  unnecessary  to  consider  the  details 
of  this  want  of  compliance.  It  was,  in  fact,  made  by  the 
board  of  public  works,  the  proper  body.  A  valid  preliminary 
order,  a  specification  of  the  portion  of  its  cost  to  be  paid  out 
of  general  funds  and  other  essentials,  may  properly  be  con- 
ceded to  have  been  wanting. 

1.  A  proper  preliminary  consideration  of  the  legal  ques- 
tions thus  presented  involves  a  brief  reference  to  the  attitude 
of  the  courts  to  the  doctrine  of  ultra  vires.  That  doctrine  has 
been  attacked  with  an  earnestness  amounting  sometimes  to  as- 
perity. **The  doctrine  of  ultra  vires  is  of  very  modern  date 
and  entirely  the  creation  of  the  courts.  There  is  no  such 
thing  as  ultra  vires  in  the  case  of  a  common-law  corporation 
(Case  of  Sutton's  Hospital,  10  Coke,  30  C),  and  it  is  not 
enacted  in  any  statute.  It  affords,  perhaps,  the  most  remark- 
able instance  in  the  history  of  English  jurisprudence  of  the 
making  of  law  by  the  judges ;  and,  having  once  been  created, 
it  is  now  probably  saddled  onto  the  backs  of  the  courts, 
like  Sinbad's  'Old  Man  of  the  Sea,'  not  to  be  shaken  off":  6 
Cent.  L.  J.  3.  '*The  reasoning  (on  the  subject)  involves  a 
strange  confusion  of  ideas":  2  Morawetz  on  Private  Corpora- 
tions, sec.  649.  Judge  Seymour  D.  Thompson  regards  the 
modern  doctrine  of  ultra  vires  as  a  revolt  against  the  ancient 
doctrine  based  on  species  of  moral  reformation.    His  con- 
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elusion  is  "that  the  doctrine  of  ultra  vires  has  no  proper  place 
in  the  law  of  private  corporations,  except  in  respect  of  con- 
tracts which  are  bad  in  themselves,  the  making  of  which  is 
prohibited  by  considerations  of  public  morality,  of  justice,  or 
of  a  sound  public  policy,  and  which,  therefore,  stand  upon 
such  a  footing  that  neither  party  can  be  regarded  as  innocent 
or  blameless  in  entering  into  them":  28  Am.  Law  Bev.  398. 
And  see  5  Thompson  on  Corporations,  sec.  5969. 

In  9  Harvard  Law  Review,  255,  Mr.  George  Wharton  Pep- 
per combats — and  we  think  successfully — ^the  existence  of  any 
clear  distinction  between  the  principles  of  the  earlier  and  of 
the  present  decisions  or  of  inextricable  confusion  on  the  sub- 
ject in  the  American  reports.  He  **''  recognizes,  however, 
that,  ''in  modern  times  there  has  been  a  steady  movement  in 
the  direction  of  enforcing  unauthorized  and  prohibited  con- 
tracts as  between  the  parties."  The  tendency  to  what  Mr. 
Cooke  (28  Am.  Law  Rev.  227)  calls  ''the  extinction  of  the 
doctrine"  is  certainly  very  marked:  11  Harv.  Law.  Rev. 
387 ;  13  Am.  Law  Rev.  661 ;  14  Harv.  Law  Rev.  332.  After 
an  exhaustive  discussion  of  relevant  authorities  in  Re  Assign- 
ment Mut.  G.  F.  Ins.  Co.  v.  Barker,  107  Iowa,  143,  70  Am,  St. 
Rep.  149,  77  N.  W.  868,  Mr.  Freeman  concludes:  "After  a 
study  of  the  cases  upon  the  subject  ....  the  impression  is 
forced  upon  us  that  the  doctrine  of  ultra  vires,  as  applied  to 
the  contracts  of  private  corporations,  has  almost  lost  its  mean- 
ing. The  undermining  of  the  foundation  upon  which  it  has 
rested  from  its  inception  has  proceeded  simidtaneously  from 
different  directions  until  the  doctrine  itself  seems  almost 
ready  to  fall  of  its  own  weight.  The  original  rule  that  an 
ultra  vires  contract  was  illegal  and  void,  could  give  rise  to  no 
rights,  nor  be  validated  by  any  performance  or  application  of 
the  law  of  estoppel,  has  practically  been  erased  from  the  law, 
for  those  courts  which  do  not  contradict  it  directly  do  so  in- 
directly by  their  manner  of  applying  it.  An  appeal  to  the 
public  interest  that  private  corporations  should  be  restricted 
in  the  making  of  contracts  to  the  scope  of  their  granted  powers 
is  growing  more  and  more  ineffectual  where  the  rights  of  per- 
sons innocently  entering  into  ultra  vires  contracts  with  such 
corporations  intervene. ' ' 

With  respect  to  contracts  by  municipal  corporations, 
one  current  opinion  is  that:  The  "contracts  of  corporations, 
whether  public  or  private,  stand  on  the  same  footing  with 
contracts  of  naturtl  persons,  and  depend  on  the  same  circum- 
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stances  for  their  validity  and  effect.  The  doctrine  of  ratifica- 
tion and  estoppel  is  as  applicable  to  corporations  as  to  in- 
dividuals": Argenti  v.  Oily  of  San  Francisco,  16  Cal.  256. 
We  incline,  however,  to  accept  the  views  of  Judge  Dillon  on 
the  sabject,  thus  summarized  by  counsel  for  the  defendants : 
''^The  great  principle  of  law  is  settled  beyond  controversy  that 
the  agents,  officers,  or  even  the  city  council  of  municipal  cor- 
porations cannot  bind  the  corporation  by  any  contract  which 

is  beyond  the  scope  of  its  power The  history  of  the 

workings  of  municipal  bodies  has  demonstrated  the  salutary 
nature  of  this  proposition,  and  it  is  the  part  of  true  wisdom 
to  keep  the  corporate  wings  clipped  down  to  the  lawful  *^® 
standard.  It  results  from  this  doctrine  that  contracts  not  au- 
thorized by  the  charter  or  by  other  legislative  act — ^that  is, 
not  within  the  scope  of  the  powers  of  the  corporation  under 
-any  circumstances — are  void":  Dillon  on  Municipal  Corpora- 
tions, 4th  ed.,  sec.  457  (381).  And  see  Mayor  v.  Bay,  19 
Wall.  468,  22  L.  ed.  164;  Newbery  v.  Fox,  87  Minn.  141,  6 
Am.  St.  Rep.  830,  83  N.  W.  833.  There  is,  however,  an  un- 
mistakable  and  proper  tendency  to  apply  to  both  classes  of 
•corporations  the  principle  that  ''the  doctrine  of  ultra  vires, 
when  invoked  for  or  against  a  corporation,  should  not  be 
allowed  to  prevail  where  it  would  defeat  the  ends  of  justice 
•or  work  a  legal  wrong" :  Ohio  &  N.  B.  B.  Co.  v.  McCarthy,  96 
U.  S.  258,  24  L.  ed.  693. 

2.  It  is  to  be  kept  in  mind  that  the  term  ''ultra  vires"  is 
used  in  many  different  senses:  8  Words  and  Phrases,  7145, 
7146.  Two  different  uses  of  the  term  were  pointed  out  in 
Minnesota  Thresher  Mfg.  Co.  v.  Langdon,  44  Minn.  37,  46  N. 
W.  310,  three  in  Bissell  v.  Michigan  etc.  R.  Co.,  22  N.  Y.  258, 
4md  four  in  Green's  Brice's  Ultra  Vires,  33-35.  For  present 
purposes,  it  suffices  to  refer  especially  to  two  different  mean- 
ings. 

The  first  of  these  describes  a  contract  which  is  not  within 
the  scope  of  the  powers  of  a  corporation  to  make  under  any 
circumstances,  or  for  any  purposes;  for  example,  '^ Where  a 
corporation  authorized  only  to  build  a  railroad  engages  in 
banking":  Mitchell,  J.,  in  Minnesota  Thresher  Mfg.  Co.  v. 
Langdon,  44  Minn.  37,  46  N.  W.  310.  Where  "the  legis- 
lature, for  instance,  having  authorized  you  to  make  a  railway, 
jon  cannot  go  and  make  a  harbour":  Kindersley,  Y.  C,  in 
Jiarl  of  Shrewsbury  v.  North  Staffordshire,  35  L.  J.  Ch.  156, 
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172.  So,  in  the  cases  to  which  defendant  refers  us,  it  was 
held  to  be  wholly  outside  of  a  city's  power  to  ** surrender  con- 
trol over  streets"  (State  v.  Minnesota  Transfer  Ey.  Co.,  80 
Minn.  108,  83  N.  W.  32,  50  L.  B.  A.  656) ;  to  pay  money  to  aid 
in  building  a  shoe  factory  within  its  limits  (City  of  Chaska  v. 
Hedman,  53  Minn.  525,  55  N.  W.  737) ;  to  aid  in  the  construc- 
tion of  a  dam  for  the  purpose  of  improving  a  private  water 
power  (Coates  v.  Campbell,  37  Minn.  498,  35  N.  W.  366) ;  to 
construct  a  building  for  the  use  of  another  municipality  or 
other  third  person  (Borough  of  Henderson  v.  County  of  Sib- 
ley, 28  ICnn.  515,  11  N.  W.  91 ;  Village  of  Gleneoe  v.  County 
of  McLeod,  40  Minn.  44,  41  N.  W.  239) ;  or  without  authority 
to  buy  real  estate  (Bazille  ^®  v.  Board  of  Commrs.  of  Earn- 
sey  County,  71  Minn.  198,  73  N.  W.  845).  For  further  illus- 
trations,  see  Ingersoll  on  Public  Corporations,  292,  293.  The 
second  of  these  meanings  refers  to  contracts  of  a  class  which 
the  corporation  had  a  right  to  execute,  but  with  respect  to 
which  there  has  been  some  irregularity  or  defect  in  the  actual 
exercise  of  the  power  ''in  some  particular  or  through  some 
undisclosed  circumstance"  affecting  the  individual  contract  in 
issue. 

The  former  class  is  ultra  vires  in  the  primary,  and  really 
only  proper,  use  of  the  term,  while  in  the  second  it  is  merely 
secondary:  Mitchell,  J.,  in  Minnesota  Thresher  Mfg.  Co.  v. 
Langdon,  44  Minn.  37,  46  N.  W.  310,  That  is  to  say,  an  ultra 
vires  municipal  contract,  in  its  true  sense,  is  a  contract  relat- 
ing to  matters  wholly  outside  ttte  charter  powers  of  a  corpora- 
tion :  2  Dillon  on  Municipal  Corporations,  sees.  935,  936.  In 
Miners  D.  Co.  v.  Zellerbach,  37  Cal.  543,  99  Am.  Dec.  300, 
Sawyer,  C.  J.,  justly  remarked:  ** These  distinctions  must  be 
constantly  borne  in  mind  in  considering  a  question  arising 
out  of  dealings  with  a  corporation.  When  an  act  is  ultra  vires 
in  the  first  sense  mentioned,  it  is  generally,  if  not  always,  void 
in  toto,  and  the  corporation  may  avail  itself  of  the  plea.  But, 
when  it  is  ultra  vires  in  the  second  sense,  the  right  of  the 
corporation  to  avail  itself  of  the  plea  will  depend  upon  the 
circumstances  of  the  case":  And  see  City  of  Valparaiso  v» 
Valparaiso  City  W.  Co.,  30  Ind.  App.  316,  65  N.  E.  1063; 
Bogers  v.  City  of  Omaha  (Neb.),  107  N.  W.  214;  5  Thompson 
on  Corporations,  sections  5975,  5976,  5977;  2  Dillon  on  Mun- 
icipal Corporations,  sec.  936 ;  2  Current  Law,  977. 

3.  The  inquiry  naturally  arises  as  to  the  sense  in  which  the 
present  contract  is  ultra  vires.    In  the  first  place,  it  is  ultra 
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vires  in  the  secondary  and  restricted  sense  only.  The  city 
had  the  undoubted  charter  power  to  contract  for  the  construc- 
tion of  a  sewer.  So  to  do  was  strictly  within  the  object  of  the 
creation  of  the  corporation.  That  was  a  familiar  and  neces« 
sary  part  of  its  function  in  government.  The  contract  was 
not  of  the  class  of  contracts  which  are  void  for  want  of  legal 
capacity  on  the  part  of  the  city  to  make  them.  On  the  con- 
trary, it  was  such  a  one  as  the  city  could  properly  have  made, 
although  it  may  be  admitted  that  this  particular  contract  it 
ought  not  to  have  made.  It  is  not  at  all  such  a  contract  as  is 
prohibited  by  statute  or  public  morals,  any  more  than  by  its 
subject  matter.  If  the  officers  executing  it  had  been  regu- 
larly authorized,  and  if  consent  of  the  **®  owners  of  all 
premises  through  which  it  was  to  run  had  been  obtained,  it 
would  unquestionably  have  been  a  valid  contract. 

In  the  second  place,  the  present  contract  is  ultra  vires,  if 
at  all,  as  to  a  small  part  only.  It  is  convenient  to  postpone 
the  consideration  of  irregularities  in  the  letting  of  the  con- 
tract, and  to  here  refer  only  to  the  failure  of  the  city  to  con- 
demn. So  far  as  that  failure  is  addressed  to  private  prop- 
erty, which  the  city  could  have  condemned,  the  controversy 
is  disposed  of  by  the  ruling  in  Keough  v.  City  of  St.  Paul, 
66  Minn.  114,  68  N.  W.  843.  It  was  there  held  that  the  con- 
tract for  grading  a  street  is  not  ultra  vires,  because  the  council 
has  omitted  to  establish  gradient  lines,  nor  because  condemna- 
tion proceedings  have  not  been  consummated.  In  the  last 
analysis,  however,  defendants  rely  on  the  fact  that  the  outlet 
of  the  sewer,  to  the  extent  of  eighty-five  feet,  was  owned  by 
the  government,  and  that  the  contract  was  beyond  the  power 
of  the  city,  because  it  involved  the  commission  of  a  trespass. 
In  this  connection  we  are  cited  to  Sang  v.  Duluth  City,  58 
Minn.  81,  59  N.  W.  878.  It  was  there  held  that  a  contractor 
could  not  recover  loss  of  profits  because  the  city  had  not  ac- 
quired the  right  of  way  across  the  property  of  a  railway 
company  for  a  street  which  he  undertook  to  grade,  pave  and 
otherwise  improve.  As  to  such  a  part  of  the  contract,  it  was 
held  to  be  ultra  vires.  It  was  said  in  that  case:  "Plaintiff 
does  not  daim  to  recover  for  any  work  so  performed,  but 
claims  loss  of  profits  for  being  prevented  from  performing 
on  the  railroad  right  of  way  and  loss  by  depreciation  of 
material  purchased  for  that  part  of  the  work.''  That  case 
is  obviously  not  at  all  inconsistent  with  authorities  holding 
that  ''an  entire  contract  is  not  invalid  because  part  thereof 
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is  ultra  vires. ''  A  court  should  not  destroy  a  contract  made 
by  parties  further  than  some  good  reason  requires:  Elliott 
on  Municipal  Corporations,  sec.  291.  And  see  Illinois  T.  &  S. 
Bank  ▼.  City  of  Arkansas  City,  76  Fed.  271,  22  C.  C.  A.  171, 
34  L.  B.  A.  518 ;  Spier  T.  City  of  Kalamazoo,  138  Mich.  652, 
101  N.  W.  846;  2  Current  Law,  977,  notes  82,  83.  The  de- 
cision most  nearly  similar  to  the  case  at  bar  in  this  connection 
which  we  have  been  able  to  find  is  Coit  v.  City  of  Grand 
Bapids,  115  Mich.  493,  73  N.  W.  811.  This  is  the  rule.  That 
a  contract  void  as  to  an  inconsiderable  or  insignificant  part 
is  as  to  the  rest  valid  is  only  one  of  its  applications. 

In  the  third  place,  the  features  of  this  contract  objected 
to  remain  ^*^  ultra  vires  in  this  restricted  sense  and  to  this 
limited  extent,  only  so  far  as  is  possible  with  respect  to  an 
executed  contract.  The  learned  trial  judge  in  his  memoran- 
dum said:  ^'The  city  paid  large  sums  of  money  upon  this 
contract  to  the  defendant  Kirkland  as  the  work  progressed. 
One  of  these  sureties  received  one  of  these  payments.  Neither 
of  Kirkland 's  sureties  can  lawfully  plead  tiiat  the  contract 
between  the  city  and  Kirkland  is  ultra  vires  because  so  far 
as  either  of  them  is  interested,  and  so  far  as  concerns  this 
cause,  the  contract  has  been  fully  performed.  Where  an  ultra 
vires  contract  has  been  fully  performed  by  both  parties,  it  is 
justly  held  that  it  is  no  longer  assailable  by  either:  Note  to 
In  re  Mutual  Ins.  Co.,  70  Am.  St.  Bep.  166.'*  And  see  2 
Morawetz  on  Private  Corporations,  sec.  689;  Hunt  v.  Hauser 
Malting  Co.,  90  Minn.  282,  96  N.  W.  85,  collecting  cases  at 
p.  285.  The  learned  trial  judge  proceeds:  ''The  above  treats 
of  contracts  with  private  corporations,  but  it  is  applicable  in 
this  case  where  the  rights  of  the  municipal  corporation  are 
not  involved." 

In  the  leading  case  of  Hitchcock  v.  Galveston,  96  U.  S.  341, 
24  L.  ed.  659,  Mr.  Justice  Strong  approves  of  the  following 
rule  laid  down  in  State  Board  v.  Citizens'  Street  By.  Co., 
47  Ind.  407, 17  Am.  Bep.  702,  in  an  action  against  a  municipal 
corporation:  "Although  there  may  be  a  defect  of  power  in 
a  corporation  to  make  a  contract,  yet,  if  a  contract  made  by 
it  is  not  in  violation  of  its  charter  or  of  any  statute  prohibit- 
ing it,  and  the  corporation  has  by  its  promise  induced  a  party 
relying  on  the  promise  and  in  execution  of  the  contract  to 
expend  money  and  perform  his  part  thereof,  the  corporation 
is  liable  on  the  contract."  This  was  followed  and  approved 
in  City  of  £ast  St.  Louis  v.  East  St  Louis  etc  B.  Co.,  98 
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m.  415,  38  Am.  Rep.  97.  In  Argenti  v.  City  of  San  Fran- 
ciseo,  16  Cal.  255,  after  elaborate  examination  of  the  author- 
ities, recovery  on  an  executed  contract  with  the  city  was  al- 
lowed, although  there  was  no  evidence  that  the  officer  who 
signed  them  was  expressly  authorized.  To  the  same  effect 
are  Rogers  v.  City  of  Omaha  (Neb.),  107  N.  W.  214;  Bodewig 
V.  City  of  Port  Huron,  141  Mich.  564,  104  N.  W.  769 ;  Lines 
V.  Village  of  Otego,  91  N.  Y.  Supp.  785 ;  WUkins  v.  City  of 
New  York,' 9  Misc.  Rep."  610,  30  N.  Y.  Supp.  424;  City  of 
Tyler  v.  Jester  &  Co.,  97  Tex.  344,  78  S.  W.  1058 ;  Valparaiso 
V.  Valparaiso  City  W.  Co.,  30  Ind.  App.  316,  65  N.  B.  1063 
(a  particularly  well-considered  case) ;  City  of  Fergus 
«2a  Palls  v.  Fergus  Falls  Hotel  Co.,  80  Minn.  165,  81  Am. 
St.  Rep.  249,  83  N.  W.  54,  50  L.  R.  A,  170. 

We  have  referred  to  these  considerations  to  make  plain  the 
restricted  sense  and  extent  of  the  ultra  vires  aspect  of  this 
contract  and  its  executed  character,  as  well  as  the  trend  of 
judicial  position  concerning  the  legal  position  of  plaintiff's 
contract.  The  facts  that  as  to  a  small  portion  of  a  contract 
with  a  municipality  only  it  was  ultra  vires  in  any  sense,  and 
that  it  has  been  substantially  executed  by  the  parties  basing 
rights  of  action  upon  it,  are  strong,  if  not  conclusive,  con- 
siderations for  refusing  to  hold  it  absolutely  void.  It  is,  how- 
ever, unnecessary,  and  because  of  the  course  the  argument 
has  taken  in  this  court,  undesirable,  to  determine  whether 
the  contract  was  valid  in  the  sense  that  the  contractor  could 
have  recovered  on  it  from  the  city. 

4.  This  is  a  suit  against  the  bondsmen  by  a  materialman. 
The  final  and  real  question  which  must  be  considered  in  the 
light  of  these  considerations  concerns  the  effect  on  these 
materialmen  of  the  doctrine  of  ultra  vires. 

In  a  suit  against  the  bondsmen  of  the  contractor,  it  is  diffi- 
cult to  discover  what  considerations  of  public  policy  would 
tend  to  favor  the  forfeiture  of  this  plaintiff's  right.  With- 
out controversy,  "all  persons  contracting  with  a  municipal 
corporation  must,  at  their  peril,  inquire  into  the  power  of 
the  corporation  or  its  officers  to  make  the  contract":  State  v. 
Minn.  Transfer  Ry.  Co.,  80  Minn.  108,  83  N.  W.  32,  50  L. 
R.  A.  656;  Bazille  v.  Board  of  Conmirs.  of  Ramsey  County, 
71  Minn.  198,  73  N.  W.  845 ;  Newbery  v.  Fox,  37  Minn.  141, 
5  Am.  St.  Rep.  830,  33  N.  W.  333;  Mitchell  v.  Board  of 
Commrs.  of  St.  Louis  County,  24  Minn.  459.  It  might  ac- 
cordingly be  reasonable  to  hold  that  a  materialman  dealing 
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witli  a  public  oontraetor  is  bound  to  see  that  fhe  contraet 
with  the  city  is  of  a  class  within  the  scope  of  municipal 
powers.  But  defendants'  reasoning  on  this  point,  carried  to 
its  logical  conclusion,  would  have  imposed  on  the  material- 
man, before  he  extended  credit  on  the  strength  of  the  con- 
tract and  bond,  the  necessity  of  not  only  passing  on  the 
validity  of  the  iaction  of  the  council,  but  also  of  determining 
through  what  premises  the  sewer  was  to  pass,  according  to 
the  survey,  and  their  correct  description.  **•  He  would  then 
have  been  compelled  to  ascertain  the  legality  of  the  city's 
rights  to  any  streets,  to  any  land  condemned  by  it,  or  of  any 
title  acquired  from  property  owners,  and  thereimto  to  ex- 
amine and  to  have  access  to  the  records  of  the  city  officials, 
and  probably  to  obtain  and  examine  the  abstracts  of  title 
to  the  various  tracts  involved.  It  would,  in  effect,  require 
the  city  to  have  completed  all  details  affecting  a  sewer  before 
a  valid  contract  could  be  made.  This  is  not  the  law :  Keough 
V.  City  of  St  Paul,  66  Minn.  114,  68  N.  W.  843.  In  effect, 
the  rule  for  which  defendants  contend  would  tend  to  deprive 
the  contractor  of  credit  and  involve  serious  delays  and  em- 
barrassments, to  legislate  a  new  clause  into  the  charter,  and 
repeal  the  present  express  provisions  as  to  the  contract  and 
the  bond  which  are  expressly  designed  to  enable  the  contractor 
to  secure  labor  and  materials  upon  the  credit  of  the  contract 
and  bond.  By  what  authority  or  reasoning  is  one  selling 
material  to  a  municipal  contractor  made  the  curator  of  public 
interests,  and  required  to  do  independently  the  work  of  the 
counsel  for  the  city  as  to  the  correctness  of  titles,  or  of  the 
engineer  as  to  the  feasibility  of  the  construction  of  a  sewer 
or  its  utility  when  constructed  t  What  considerations  remove 
him  from  the  protection  of  the  presumption  of  performance 
of  official  duty  by  which  persons  dealing  on  the  faith  of  in- 
struments ordinarily  have  the  right  to  relyt 

There  is  good  authority  to  the  effect  that  where  the  act 
of  a  corporation  is  done  with  power  to  do  it,  but  without 
the  formality  prescribed  for  the  execution  of  the  power,  per- 
sons dealing  with  the  company  are  not  bound,  to  do  more 
than  to  ascertain  that  the  power  to  do  the  proposed  act  exists : 
5  Thompson  on  Corporations,  5978;  2  Morawetz  on  Private 
Corporations,  sees.  678,  686.  Allen,  J.,  in  Moore  v.  Mayor, 
73  N.  Y.  238,  29  Am.  Rep.  134,  said:  *' Persons  dealing  with 
corporations  in  respect  to  a  matter  within  the  general  scope 
of  the  powers  of  the  city  government  need  not  go  behind  the 
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doiogs  of  the  common  council,  apparently  regular,  to  inquire 
after  preliminary  or  extrinsic  irregularities It  is  in- 
dispensable to  any  government,  state  or  municipal,  that  full 
faith  and  credit  be  given  to  the  acts  of  the  governing  body, 
and  that  individuals  having  occasion  to  deal  with  agents  of 
the  government  should  be  permitted  to  regard  the  acts  of  the 
government  valid  in  the  absence  of  any  apparent  defect, 
either  in  the  power  or  the  manner  of  its  exercise.  If  the  act 
is  not  within  the  general  powers  ^^  of  the  municipality  or 
its  governing  body,  the  case  would  be  different,  for  everyone 
dealing  with  the  agents  of  the  municipality  is  bound  to  know 
the  limits  of  that  power.  It  is  not  allowable,  however,  for  a 
municipal  corporation  to  perpetrate  a  fraud  upon  those  con- 
tracting with  it  upon  the  faith  of  its  laws  and  ordinances, 
apparently  valid  and  represented  as  such,  by  repudiating 
them  upon  the  allegation  of  some  technical  and  formal  ir- 
regularity in  their  adoption,  an  omission  of  some  collateral 
act,  some  formality  prescribed  by  statute,  not  of  the  substance 
of  the  power  or  jurisdictional  in  its  character."  That  lead- 
ing case  and  this  doctrine  were  approved  by  this  court  in 
Bradley  v.  Village  of  West  Duluth,  45  Minn.  4,  47  N.  W. 
166.  And  see  Brownell  v.  Town  of  Greenwich,  114  N.  Y.  518, 
22  N.  E.  24,  4  L.  R.  A.  685 ;  Ohio  &  N.  R.  R.  Co.  v.  McCarthy, 
^6  U.  S.  258,  24  L.  ed.  693;  Miners  D.  Co.  v.  Zellerbach,  37 
CaL  543,  99  Am.  Dec.  300;  Green's  Brice's  Ultra  Vires,  37, 
and  note  a,  p.  506;  5  Thompson  on  Corporations,  sec.  5967. 
The  policy  of  the  law — and  apparently  the  law  itself — 
oppose  the  adoption  of  defendants'  views.  Nor  does  the  ad- 
mitted principle  that  the  defendants,  as  sureties,  are  entitled 
to  the  strict  construction  of  the  facts  giving  rise  to  an  action 
against  them,  and  are  generally  favored  in  the  law,  affect 
the  doctrine  of  ultra  vires.  As  a  matter  of  abstract  justice, 
the  sureties  to  whom  a  consideration  of  legal  sufficiency  has 
moved,  although  it  does  not.  appear  that  substantial  benefits 
have  accrued  to  them,  have  held  themselves  out  ae  responsible 
for  the  validity  of  the  contract  to  persons  having  the  right 
to  rely  upon  the  security  that  bond  is  expressly  designed  to 
afford.  Moreover,  ** Volenti  non  fit  injuria":  Red  Wing 
Sewer  Pipe  Co.  v.  Donnelly,  102  Minn.  192,  ante,  p.  619,  113 
N.  W.  1.  The  contractor  could  not  assert  the  plea  of  ultra 
vires  against  the  city  to  escape  liability  on  the  contract  or  to 
retain  benefits  received  under  it.  By  parity  of  reasoning,  the 
sureties  are  in  no  position  to  raise  the  same  defense  as  against 
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this  materialman :  See  City  of  St.  Louis  v.  Davidson,  102  Mo. 
149,  22  Am.  St.  Rep.  764,  14  S.  W.  825 ;  City  of  Fergus  Palls 
V.  Fergus  Palls  Hotel  Co.,  80  Minn.  165,  81  Am.  St.  Rep. 
249,  83  N.  W.  54,  50  L.  R.  A.  170;  Baker  v.  Northwestern 
Guaranty  Loan  Co.,  36  Minn.  185,  30  N.  W.  464;  Union 
National  Bank  v.  Matthews,  98  U.  S.  621,  25  L.  ed.  188 ;  10 
Cyc.  1166;  5  Thompson  on  Corporations,  sec.  6030.  This 
reasoning  is  in  exact  accord  with  the  rule  founded  upon 
estoppel,  and  frequently  applied  to  defeat  the  plea  of  ultra 
vires  which  denies  to  a  party  benefited  by  a  contract  ***  the 
right  to  question  its  validity:  Brown,  J.,  in  City  of  Buffalo 
V.  Balcom,  134  N.  Y.  532,  32  N.  E.  7.  And  see  Boehmer  v. 
Schuylkill  County,  46  Pa.  452;  Supervisors  v.  Bates,  17  N. 
Y.  242;  Mississippi  Co.  v.  Jackson,  51  Mo.  23;  McLean  t. 
State,  55  Tenn.  22 ;  Mayor  v.  Merritt,  27  La.  Ann.  568. 

6.  The  defendants  executed  a  bond  which  recited  the  eon- 
tract  as  being  valid  and  subsisting.  They  are  bound  by  that 
recital.  It  is  elementary  that  the  guaranty  of  the  payment 
of  an  obligation  imports  an  agreement  or  undertaking  that 
its  makers  were  competent  to  contract  in  the  manner  they 
have,  and  that  the  instrument  is  a  binding  obligation  upon 
the  makers:  Mason,  J.,  in  Remsen  v.  Graves,  41  N.  Y.  471. 
And  see  Walden  Nat.  Bank  v.  Birch,  55  Hun,  606,  7  N.  Y. 
Supp.  934;  20  Cyc.  1422.  Counsel  for  defendants,  however, 
argue  that  to  such  a  public  bond  as  this  the  principles  of 
estoppel  do  not  apply.  The  authorities  are  to  the  contrary. 
It  was  held  by  this  court  in  Red  Wing  Sewer  Pipe  Co.  v. 
Donnelly,  102  Minn.  192,  ante,  p.  619,  113  N.  W.  1,  that  the 
recital  in  a  public  bond  controls  the  date  of  the  contract 
The  general  rule  is:  ''A  surety  on  a  bond  issued  or  taken  by 
a  muDicipal  corporation  cannot  make  the  defense  of  ultra 
vires  or  total  lack  of  power  on  the  part  of  the  corporation, 
or  that  it  transcended  its  municipal  powers.  He  is  estopped 
from  defending  on  the  ground  that  in  letting  a  municipal 
contract  legal  formalities  have  not  been  complied  with":  27 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  467.  The  authorities  there 
cited  in  support  of  this  proposition  we  have  examined,  and 
found  that  they  substantially  su^stain  it.  And  see  Stearns  on 
Suretyship,  p.  256;  Pingrey  on  Suretyship  and  Guaranty^ 
sees.  59-61 ;  1  Brandt  on  Suretyship  and  Guaranty,  sec.  54. 

The  most  nearly  specific  authority  which  has  been  called 
to  our  attention,  or  which  we  have  been  able  to  find,  is  City 
of  Machison  v.  American  S.  E.  Co.,  118  Wis.  480,  95  N.  W^ 
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1097.  The  court,  per  Winslow,  J.,  there  said:  ** Taxpayers 
whose  money  is  about  to  be  spent,  or  property  owners  whose 
land  is  about  to  be  charged,  may  challenge  the  legality  of 
municipal  acts  and  contracts  calling  for  such  expenditures 
on  the  ground  that  the  proper  legal  steps  have  not  been  taken, 
but  persons  who  enter  into  a  contract  with  the  city  stand  in 
a  different  position.  Such  a  person  cannot  even  make  the 
defense  of  ultra  vires  or  total  lack  of  power  on  the  part  of 
the  corporation  to  make  the  contract :  Security  Nat.  Bank  v. 
St  Croix  Power  Co.,  117  Wis.  211,  94  «»«  N.  W.  74.  If  the 
defense  of  ultra  vires  cannot  be  made,  it  is  very  evident  that 
the  lesser  claim  of  failure  to  execute  a  given  power  in  the 
statutory  way  must  also  be  ineffective.  By  the  express  terms 
of  the  bond,  the  surety  company  has  made  the  contract  a  part 
of  the  bond.  They  have  contracted  with  the  city,  and  can- 
not now  be  heard  to  say  that  the  city  had  no  power  to  enter 
into  the  contract  or  did  not  make  the  contract  in  the  required 
manner." 

Our  attention  has,  however,  been  directed  to  Conant  v. 
Newton,  126  Mass.  105.  There  sureties  on  a  probate  bond 
were  held  not  estopped  to  assert  its  invalidity  because  the 
trustee  had  been  appointed  orally.  A  number  of  questions 
as  to  acts  ultra  vires  of  a  municipal  corporation  were  involved. 
The  case  is  properly  regarded  as  one  of  a  group  in  which  & 
surety  has  been  held  not  estopped  by  a  recital  due  to  fraud 
or  mutual  mistake,  without  any  fraud  or  negligence  on  his 
part:  Blaney  v.  Rogers,  174  Mass.  277,  54  N.  E.  561.  No 
equitable  relief  was  sought  in  the  case  at  bar  because  of  any 
mutual  mistake  or  fraud.  The  allied  cases  will  be  found  col- 
lected in  1  Brandt  on  Suretyship  and  Guaranty,  sec.  57 ;  cf . 
sec.  56.  We  have  examined  all  of  these  cases  in  detail.  Some 
of  them  tend  to  confirm  the  conclusion  here  reached;  some 
of  them  are  inconsistent  with  it  and  with  the  general  trend 
of  authority:  See  40  Cent.  Dig.,  "Principal  and  Surety,"  sec. 
911/^.  Undoubtedly  there  are  cases,  and  lines  of  cases,  more 
or  less  out  of  harmony  with  the  conclusion  here  reached,  and 
others  in  addition  to  those  here  referred  to  tending  to  sup- 
port it. 

7.  In  view  of  the  clear  tendency  of  the  courts  to  avoid  in- 
justice from  the  application  of  the  doctrine  of  ultra  vires, 
of  the  restricted  sense  in  which  in  any  aspect  this  contract 
may  be  regarded  as  of  that  character,  of  the  absence  of  rea- 
son for  destroying  the  contract  because  only  part  was  not 
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directly  within  the  power  of  the  city,  of  the  extent  to  which 
it  has  been  executed,  and  of  the  peculiar  position  of  the  bonds- 
men defending  against  a  materialman  who  in  good  faith  sold 
material  for  the  benefit  of  the  contractor,  in  reliance  on  a 
bond  on  which  he  had  a  right  to  rely,  and  'which  recited  the 
contract  as  valid  and  subsisting,  we  are  clearly  of  the  opinion 
that  the  conclusion  of  the  trial  court  on  this  point  was  correct. 

Incidentally,  defendants  have  argued  that,  when  plaintiff 
furnished  the  material  for  the  construction  of  the  sewer,  it 
is  not  shown  where  ^^  the  material  was  used.  There  is  no 
merit  to  the  contention:  See  Bed  Wing  Sewer  Pipe  Co.  ▼. 
Donnelly,  102  Minn.  192,  ante,  p.  619, 113  N.  W.  L 

Order  affirmed. 

ELLIOTT,  J.,  Concurring.  The  sureties  cannot  be  heard 
to  assert  that  this  contract  is  ultra  vires.  A  municipal  cor- 
poration with  charter  power  to  construct  sewers  irregularly- 
entered  into  a  contract  for  the  construction  of  a  particular 
sewer  which  was  to  extend  in  part  through  land  over  which 
the  corporation  had  acquired  no  right  by  grant  or  condemna- 
tion. The  contractor  executed  a  bond  with  the  required  sure- 
ties, conditioned  upon  the  faithful  performance  of  the  con- 
tract with  the  city  and  the  payment  of  the  lawful  claims  for 
labor  and  material  used  in  the  work.  This  bond  recited  that 
the  principal  had  entered  into  a  contract  with  the  city,  and 
that  the  contract  had  been  duly  executed  by  each  of  the  con- 
tracting parties.  By  executing  this  bond  the  sureties  ac- 
knowledged that  the  contract  was  valid  and  the  bond  author- 
ized. I  think  it  is  settled  that  a  guaranty  of  payment  of  an 
obligation  or  the  performance  of  an  undertaking  imports  an 
agreement  that  the  instrument  is  valid  and  the  undertaking 
legal. 

If  the  sureties  on  the  bond  can  defeat  the  claims  of  laborers 
and  materialmen,  because  of  irregularities  in  the  making  of 
the  contract  referred  to  in  the  bond,  it  follows  that  every  man 
who  contemplates  selling  a  foot  of  pipe  to  a  contractor,  and 
every  laborer,  before  commencing  work  with  his  shovel,  must 
employ  counsel  learned  in  the  law  to  ascertain  whether  the 
corporation  counsel  has  properly  performed  his  duties  and 
verify  the  formal  statement  of  the  sureties  that  a  contract 
exists  between  the  city  and  the  contractor. 

This  burden  rests  upon  the  sureties,  and  they  are  bound 
by  the  recitals  in  the  bond.  I  would  place  the  decision  upon 
this  ground. 
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The  Doctrine  of  Ultra  Vires  is  the  subject  of  a  note  to  In  re  Assign- 
ment of  Mutual  etc.  Insurance  Co.,  70  Am.  Qt.  Bep.  156.  The  general 
rule  is  that  where  a  private  corporation  has  entered  into  a  contract 
which  is  not  opposed  to  public  policy  or  positive  law,  the  corporation 
cannot  be  heard  on  the  plea  of  ultra  vires  if  the  contract  has  been 
in  good  faith  performed  by  the  other  party  and  the  corporation  re- 
ceived the  benefits  thereof:  White  v.  Commercial  etc.  Bank,  66  S.  C. 
491,  97  Am.  St.  Rep.  803;  Wisconsin  Lumber  Co.  v.  Greene  etc.  Tel.  Co., 
127  Iowa,  350,  109  Am.  St.  Bep.  387;  West  Maryland  B.  B.  Co.  v. 
Blue  Bidge  Hotel  Co.,  102  Md.  307,  111  Am.  St.  Bep.  362. 


SALLDEN  V.  CITY  OP  LITTLE  PALLS. 

[102  Minn.  358,  113  N.  W.  884.] 

PUBLIO  STBEET — ^Damages  for  Ohaage  of  Orade^ — ^Under 
a  constitutional  provision  that  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation,  a  city  is  liable  to 
the  owner  of  property  for  damages  thereto  resulting  from  the  first 
grading  of  the  adjacent  street,     (p.  637.) 

PUBIilO  STBEET — Cbange  In  Grade. — ^Tbe  Measure  of  Dam- 
ages to  abutting  property  from  the  first  grading  of  a  street  is  the 
difference  in  the  value  of  the  property  before  and  after  the  acts  com- 
plained of,  unless  the  cost  of  restoring  the  premises  to  their  natural 
condition  is  less  than  the  difference  in  value,  in  which  ease  such  eost 
is  the  measure  of  relief,     (p.  638.) 

MEW  TBIAIi.— A  Motion  for  Judgment  Notwithstanding  the 
Verdict,  which  the  court  denies,  does  not  bar  a  subsequent  motion  for 
a  new  trial  upon  a  settled  case.     (p.  639.) 

Donah  Trettd,  Louis  W.  Yasaly  and  Arthur  P.  Blanchard, 

for  the  appellant. 

Elmer  A.  Kling,  for  the  respondent 

•^  BROWN,  J.  Action  to  recover  damages  alleged  to  have 
resulted  to  plaintiff's  property  from  the  acts  of  defendant  in 
grading  one  of  its  streets  in  the  city  of  Little  Falls.  Plaintiff 
had  a  verdict,  and  defendant  appealed  from  an  order  denying 
a  new  trial. 

The  facts,  briefly  stated,  are  as  follows :  Some  time  prior  to 
the  acts  complained  of  by  plaintiff,  the  city  formally  estab- 
lished the  grade  of  the  street  in  question,  and  the  officers 
thereof  leveled  and  graded  the  same  in  conformity  therewith, 
resulting  in  raising  the  street  in  front  of  plaintiff's  property 
to  a  height  of  about  three  feet.  This  was  the  first  grade  ever 
established  by  the  city.  The  assignments  of  error  present 
two  questions  for  consideration:    (1)  Whether  a  property 
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owner  is  entitled  to  damages  from  the  municipality  resulting^ 
from  the  first  grading  of  a  public  street;  and  (2)  whether 
the  record  presents  any  evidence  of  injury  to  plaintiff's  prop- 
erty within  the  rule  of  damages  applicable  to  such  cases. 

1.  At  common  law  a  municipal  corporation,  clothed  with 
power  to  grade  and  improve  its  streets,  is  not  liable  to  prop- 
erty owners  for  consequential  damages  necessarily  resulting 
from  the  action  of  its  officers  in  establishing  street  grades  and 
improving  them  in  conformity  therewith,  except  in  those  eases 
where  adjoining  property  is  in  fact  invaded  or  the  work  of 
improvement  has  been  negligently  performed :  Lee  v.  City  of 
Minneapolis,  22  Minn.  13;  Alden  v.  Minneapolis,  24  Minn. 
254.  The  theory  of  the  law  in  such  cases  is  that  persons  own- 
ing property  within  the  municipality  are  deemed  to  have  ac- 
quired it  subject  to  the  reserved  right  of  the  authorities  to 
make  such  improvements  in  the  streets  thereof  as  public  in- 
terests may,  from  time  to  time,  require,  and  injuries  necessa- 
rily resulting  therefrom  the  common  law  declares  damnuni 
absque  injuria.  But  the  rule  has  been  changed  in  many  of 
the  states  by  statutory  and  constitutional  provisions  to  the 
effect  that  private  property  shall  not  be  taken  **or  damaged ''^ 
for  public  use  without  just  compensation  first  paid  or  secured. 
Under  such  provisions  the  authorities  are  nearly  uniform  in 
holding  the  municipality  liable  for  consequential  damages 
caused  by  a  change  from  an  established  grade;  i.  e.,  where  a 
grade  is  once  established  by  public  authority,  and  private 
property  is  improved  with  reference  thereto,  a  subsequent  al- 
teration or  change  in  that  grade  to  the  damage  of  abutting^ 
property  **®  renders  the  municipality  liable:  Dickerman  ▼. 
City  of  Duluth,  88  Minn.  288,  92  N.  W.  1119  and  cases  cited. 

But  upon  the  question  here  before  the  court,  namely, 
whether  there  is  a  liability  for  damages  resxdting  from  the  first 
establishment  of  the  grade  and  improvement  in  conformity 
therewith,  the  authorities  are  not  harmonious.  A  few  courts 
apply  the  common-law  rule  to  the  first  grade  and  improvement, 
and  limit  the  liability  of  the  municipality  to  cases  where  injury 
and  damage  result  from  a  change  of  a  previously  established 
grade  with  reference  to  which  private  property  was  improved. 
The  question  presented  in  this  case  is  whether,  under  the  pro- 
visions of  our  amended  constitution,  the  defendant  is  liable 
in  this  action ,  the  injury  complained  of  having  resulted  from 
the  first  establishment  of  a  grade.  Originally,  section  13  of 
article  1  of  our  constitution  provided,  in  substance  and  effect^ 
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that  private  property  should  not  be  taken  for  public  use 
without  just  compensation  being  made  therefor.  It  was 
amended  in  1896,  so  that  it  now  provides  that  private  prop- 
erty shall  not  be  taken  **or  damaged"  for  public  use  without 
just  compensation  being  paid.  It  was  held  in  the  Dickerman 
case,  just  cited,  that  the  effect  of  this  amendment  was  to  ab- 
rogate the  common-law  rule  that  there  was  no  liability  in  such 
cases,  at  least  so  far  as  the  change  from  an  established  grade 
is  concerned. 

A  majority  of  the  courts  discover  no  reason  for  a  distinc- 
tion between  the  first  and  subsequent  grades,  and  give  force 
and  effect  to  constitutional  provisions  such  as  ours  by  holding 
that  liability  exists  for  injuries  resulting  from  the  first,  as 
well  as  from  a  change  of  a  previously  established,  grade.  A 
careful  examination  of  the  subject  suggests  no  valid  legal 
reason  for  a  distinction  between  the  two  classes  of  cases. 
Private  property  may  be  as  much  injured  or  damaged  by 
the  first  improvement  as  by  the  second,  and  unless  an  excep- 
tion in  harmony  with  the  common-law  rule  is  to  be  read  into 
the  constitution  where  the  first  improvement  is  involved,  it 
must  be  held  that  liability  exists  in  such  cases.  The  change 
in  our  constitution  by  which  compensation  is  secured  where 
private  property  is  taken  "or  damaged"  for  a  public  use 
was  for  the  purpose  of  awarding  appropriate  relief  in  all 
instances  where  public  use  requires  the  invasion  of  private 
rights,  and  the  effect  of  its  adoption  as  a  part  of  the  funda- 
mental law  of  the  state  was,  as  said  in  the  Dickerman  case 
(88  Minn.  288,  92  N.  W.  1119),  to  abrogate  the  common-law 
*•*  rule  that  no  damages  resulting  from  improvements  of  this 
character  are  recoverable:  Vanderburgh  v.  City  of  Minneap- 
olis, 98  Minn.  329,  108  N.  W.  480,  6  L.  R.  A.,  N.  S.,  741. 

In  the  following  cases,  under  constitutional  provisions  like 
those  of  this  state,  or  similar  statutory  enactments,  the  liabil- 
ity of  the  municipality  for  damages  resulting  from  the  first 
grading  of  the  street  is  affirmed ;  New  Brighton  v.  United  Pres- 
byterian Church,  96  Pa.  331;  Hendrick's  Appeal,  103  Pa.  358; 
Davis  V.  Missouri  P.  Ry.  Co.,  119  Mo.  180,  41  Am.  St.  Rep.  648, 
24  S.  W.  777 ;  Atlanta  v.  Green,  67  Ga.  386 ;  Moore  v.  Atlanta, 
70  Qa.  611 ;  Hutchinson  v.  Parkersburg,  25  W.  Va.  226 ;  Rear- 
don  V.  San  Francisco,  66  Cal.  492,  6  Pac.  317,  56  Am.  Rep. 
109;  Harmon  v.  Omaha,  17  Neb.  548,  52  Am.  Rep.  420,  23 
N.  W.  503 ;  Hammond  v.  Harvard,  31  Neb.  635,  48  N.  W.  462 ; 
TFoodbury  v.  Beverly,  153  Mass.  245,  26  N.  E.  852  j  Blooming- 
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ton  V.  PoUock,  141  111.  346,  31  N.  E.  146 ;  Less  v.  Butte,  2a 
Mont.  27,  98  Am.  St.  Rep.  545,  72  Pac.  140,  61  L.  R.  A.  601  j 
Blair  v.  City  of  Charleston,  43  W.  Va.  62,  64  Am.  St.  Rqp. 
837,  26  S.  E.  341,  35  L.  R.  A.  852;  City  of  Henderson 
V.  McClain,  102  Ky.  402,  43  S.  W.  700,  39  L.  R.  A.  349 ;  Searle 
V.  Lead,  10  S.  Dak.  312,  73  N.  W.  101,  39  L.  R.  A.  345 ;  Hick- 
man  v.  City  of  Kansas,  120  Mo.  110,  41  Am.  St  Rep.  684,  and 
note,  25  S.  W.  225,  23  L.  R.  A.  658.  The  question  is  fully 
discussed  in  these  cases,  and  they  demonstrate  that  the  consti- 
tutional and  statutory  enactments  awarding  compensation  for 
damaged  private  property  were  intended  to  apply  to  cases  of 
this  kind.  We  adopt  this  construction  of  the  provisions  of  our 
law,  and  hold  that  the  learned  trial  court  was  right  in  its 
ruling  that  plaintiff  was  entitled  to  recover,  if  the  acts  of 
defendant  resulted  in  any  injury  to  her  property.  The  sug- 
gestion of  counsel  for  defendant  that  the  acts  of  defendant's 
officers  in  improving  the  street  before  the  ascertainment  and 
payment  of  .damages  were  void,  and  not  binding  upon  the  city^ 
and  hence  that  no  action  therefor  will  lie,  is  disposed  of  in 
Vanderburgh  v.  City  of  Minneapolis,  98  Minn.  329,  108  N.  W. 
480,  6  L.  R.  A.,  N.  S.,  741. 

2.  The  second  question  presented  is  whether  the  evidence 
brings  the  case  within  any  rule  of  damages  applicable  to  in- 
juries of  this  kind.  The  proper  measure  of  damages  is  the 
difference  in  the  value  of  the  property  alleged  to  have  been 
injured  before  and  after  the  acts  complained  of,  unless  the 
cost  of  restoring  the  property  to  its  natural  condition  is  shown 
to  be  less  than  the  difference  in  value,  in  which  case  the  cost  of 
restoration  is  the  measure  of  relief  to  which  the  property 
*®*  owner  is  entitled:  Ziebarth  v.  Nye,  42  Minn.  541,  44 
N.  W.  1027.  A  thorough  reading  of  the  record  discloses  in 
this  case  no  evidence  to  sustain  the  verdict,  within  this  role. 
In  fact,  there  was  no  competent  evidence  of  damages  to  plain- 
tiff's  property  within  any  rule  with  which  we  are  familiar. 
The  only  testimony  bearing  upon  the  subject  was  given  hj 
plaintiff's  husband,  to  the  effect  that  ''to  the  best  of  his  in- 
formation and  belief"  the  damage  was  one  thousand  dollars. 
No  attempt  was  made  to  show  the  value  of  the  property  before 
or  after  the  acts  complained  of,  and  in  the  absence  of  some 
evidence  in  that  direction  the  cost  of  raising  plaintiff's  build- 
ings to  the  level  of  the  new  grade  cannot  be  made  the  test  in 
determining  the  amount  of  her  recovery.  Such  cost  could  be 
resorted  to  only  when  it  was  shown  to  be  less  than  the  differ- 
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ence  in  value :  Ziebarth  v.  Nye,  42  Minn.  541,  44  N.  W.  1027. 
The  total  lack  of  evidence  to  bring  the  case  within  the  appro- 
priate rule  of  damages  requires  a  reversal  of  the  order  deny- 
ing a  new  trial. 

3.  Counsel  for  plaintiff  contends  that  the  order  appealed 
from  should  be  affirmed,  for  the  reason,  as  he  urges,  that  de- 
fendant waived  the  right  to  move  for  a  new  trial.  This  con- 
tention is  based  upon  the  fact  that,  after  the  verdict  had  been 
returned,  defendant  moved  the  court  for  judgment,  notwith- 
standing the  same,  which  motion  was  denied.  Thereafter, 
upon  a  settled  case,  the  motion  for  a  new  trial  was  made,  heard 
by  the  court  without  objection,  and  denied.  We  discover  no 
waiver  in  this  state  of  the  facts.  The  motion  for  a  new 
trial  was,  so  far  as  the  record  discloses,  made  within 
the  time  prescribed  by  the  statute,  and  the  right  to  make  it 
was  not  barred  by  the  previous  separate  motion  for  judgment. 
The  cases  cited  by  counsel  in  support  of  this  contention 
(Bragg  V.  Chicago  etc.  Ry.  Co.,  81  Minn.  130,  83  N.  W.  511 ; 
Wright,  Barrett  &  Stilwell  Co.  v.  Robinson,  79  Minn.  272, 
82  N.  W.  632)  are  not  in  point.  In  those  cases  a  motion  for 
judgment  was  made,  and  upon  that  the  moving  party  rested. 
No  motion  for  a  new  trial  was  made  at  any  time,  and  the  court 
held  that  the  party  could  not  obtain  a  new  trial  on  an  appeal 
from  an  order  denying  a  motion  for  judgment  notwithstand- 
ing the  verdict;  that  by  limiting  and  resting  upon  the  mo- 
tion for  judgment  he  waived  the  right  to  ask  for  a  new  trial. 
In  this  case  the  defendant  did  not  rest  upon  his  motion  for 
judgment,  but  subsequently  made  his  motion  for  a  new  trial, 
which  was  denied.    This  was  proper  practice. 

Order  reversed. 


The  Liability  of  CitieM  for  Changing  the  Grade  of  Streets  it  the  sub- 
ject of  a  note  to  O'Brien  v.  Philadelphia,  30  Am.  St.  Kep.  835.  Under 
a  constitutional  provision  that  private  property  shall  not  be  taken 
or  damaged  for  a  public  use  without  just  compensation,  it  has  been 
decided  that  a  recovery  can  be  had  for  injuries  received  from  the 
grading  of  a  street  to  the  first  and  only  grade  established  thereon: 
ficss  V.  Butte,  28  Mont.  2ff,  98  Am.  St.  Bep.  545.  But  see  Leiper  v. 
Denver,  36  Colo.  110,  118  Am.  St.  Bep.  101.  As  to  whether  a  city  is 
liable  for  removal  of  lateral  support  in  grading  a  street,  see  Talcott  v. 
City  of  Dea  Moines,  134  Iowa,  113,  ante,  p.  419. 
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STATE  V.  BOARD  OP  SUPERVISORS  OP  ROCKPORD. 

[102  Minn.  442,  114  N.  W.  244.] 

DBAINAOE    STATUTE— WhCB   TTHeooftttatioiiaL — A    statute 

providing  that  when  any  awamp  land  may  endanger  the  pablie  health, 
when  its  drainage  will  result  in  the  reelamation  of  other  waate  lands, 
or  where  the  eonetnietion  of  a  diteh  will  benefit  lands  of  adjoining 
owners,  the  owner  of  such  land  may  petition  the  board  of  superyiaors 
for  the  construetion  of  a  ditch  as  tney  may  deem  proper,  the  pro- 
<reedings  in  respeet  to  aasessmenta  to  be  analogous  to  those  for  local 
Improvements,  is  unconstitutional  beeause  in  effect  authorizing  the 
taking  of  property  for  private  purposes  and  without  due  process  of 
law.     (p.  642.) 

A.  H.  Cutting,  for  the  relator. 
J.  T.  Alley,  for  the  respondenta 

♦**  JAGGARD,  J.  The  relator  seenred  a  writ  of  certiorari 
to  the  board  of  supervisors  of  a  given  town  to  review  the  pro- 
ceedings had  by  them  in  the  matter  of  laying  out  a  diteh  or 
■drain  pursuant  to  chapter  191,  page  215,  of  the  Laws  of  1907. 
The  petitioner  in  those  proceedings  owned  land  adjoining  that 
of  the  relator.  His  petition  set  forth,  inter  alia,  that  on  the 
south  side  of  his  lands  there  were  several  acres  of  wet  and 
marshy  land,  which  on  account  of  its  wet  condition  endangered 
the  public  health,  the  drainage  of  which  would  promote  the 
public  health  and  would  reclaim  several  acres  of  that  wet  land. 
The  proposed  course  of  the  ditch  was  through  the  land  of  the 
relator.  The  essential  question  presented  ^^  by  the  appeal  is 
whether  chapter  191,  page  215  of  the  Laws  of  1907  is  constitu- 
tional. Relator  insists  that  the  law  is  unconstitutional  and 
repugnant  to  the  fourteenth  amendment  to  the  constitution 
of  the  United  States  and  to  the  constitution  of  the  state  of  Min- 
nesota, in  that  it  sought  to  deprive  the  relator  of  his  property 
without  due  process  of  law,  and  to  take  his  property  for  a 
private  purpose  only,  and  for  no  public  purpose,  and  to  take 
and  assess  his  land  for  a  private  purpose  only. 

The  law  in  question  (Laws  1907,  p.  215,  c.  191)  is  to  be 
distinguished  from  the  county  drainage  ditch  act  (Laws 
1901,  c.  258,  p.  413).  The  constitutionality  of  that  act  was 
sustained,  because  the  drainage  of  large  tracts  of  wet  and 
overflowed  lands  would  operate  beneficially  to  the  public  and 
would  conduce  to  public  health,  and  because,  therefore,  prop- 
erty taken  in  its  enforcement  was  taken  for  a  public  purpose, 
and  not  for  private  advantage :  State  v.  Board  of  Commrs.  of 
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Polk  County,  87  Minn.  325,  92  N.  W.  216,  60  L.  B.  A.  161. 
And  see  Lien  v.  Board  of  Commrs.  of  Norman  County,  80 
Minn.  58,  82  N.  W.  1094.  The  propriety  of  that  conclusion 
is  not  questioned  by  this  appeal,  nor  by  this  decision. 

The  act  here  in  question  is  an  essentially  different  one. 
It  purports  by  its  title  *'to  provide  for  the  drainage  of 
marsh,  swamp  or  wet  lands  in  any  town  or  township  in  the 
state  of  Minnesota  by  the  owners  of  such  lands  when  the 
same  cannot  be  drained  without  affecting  the  lands  of  others, 
and  providing  for  a  penalty  for  obstructing  or  injuring  the 
ditches  or  drains  constructed  under  the  provisions  of  this 
act**  Section  1  provides  in  substance  that  when  any  swamp, 
marsh  or  wet  land,  on  account  of  its  condition,  may  endanger 
the  public  health,  or  where  its  drainage  wiU  result  in  the 
reclamation  of  otherwise  waste  lands,  **or  where  the  con- 
struction of  such  ditch  or  drain  is  of  benefit  to  the  lands  of 
adjoining  owner  or  owners,"  the  person  owning  such  wet 
lands  may,  in  case  the  land  owners  shall  be  unable  to  agree 
in  regard  thereto,  file  with  the  designated  officer  a  petition  de- 
cribing  the  lands  through  which  it  is  desired  to  construct  the 
ditch  or  drain  and  its  general  course  or  character.  There- 
upon, after  hearing  by  the  board  of  town  supervisors,  under 
section  2,  upon  notice  and  examination  by  them,  the  super- 
visors "shall  decide  upon  the  application  ***  as  they  deem 
proper."  Further  provisions  follow  with  respect  to  the  con- 
struction of  the  ditch  upon  their  favorable  action,  and  with 
respect  to  assessments  of  benefits  and  damages,  in  accordance 
with  the  general  analogy  of  local  improvement  assessments. 

It  is  to  be  noted  that  the  proceedings  may  be  had  under  the 
act  (1)  when  public  health  may  be  in  danger;  (2)  or  when 
the  drainage  would  result  in  the  reclamation  of  waste  lands ; 
(3)  or  *' where  the  construction  of  such  ditch  or  drain  is  of 
benefit  to  the  lands  of  adjoining  owner  or  owners."  The  use 
of  the  disjunctive  in  this  connection  is  significant.  It  is  a 
necessary  and  inherent  part  of  the  act.  Under  the  express 
terms  of  the  law  the  property  of  adjoining  land  owners  may 
be  taken  for  a  private  purpose  only,  and  for  no  public  purpose 
whatever.  The  basis  of  the  law,  in  other  words,  has  no  neces- 
sary reference  to  either  the  preservation  of  the  public  health 
or  the  reclamation  of  large  tracts  of  otherwise  waste  land. 
The  law  authorizes  the  taking,  against  the  owner's  will,  of 
enough  of  his  lands  to  make  a  ditch,  or  the  imposition  of  a 
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burden  on  that  land  to  that  extent  against  the  owner's  will 
and  for  the  benefit  of  an  adjoining  land  owner.  It  is  plainly 
designed  to  promote  individual  convenience.  Of  necessity, 
jt  affects  the  public  only  indirectly,  as  the  pjiblic  may  share 
in  the  profit  of  the  particular  individual.  If  two  adjoining 
land  owners  can  agree  upon  such  a  ditch,  the  law  would  en- 
force a  proper  contract  expressing  the  meeting  of  their  minds; 
but  it  cannot  compel  one  man  to  part  with  any  part  of  his 
land,  nor  impose  a  burden  upon  it  merely  for  his  neighbor's 
advantage.  It  is  wholly  immaterial  whether  this  is  done  di^ 
rectly  or  indirectly,  through  the  general  analogy  of  local  im- 
provement and  assessments. 

It  is  elementary  and  undisputed  that  '*a  legislative  act 
which  takes  or  undertakes  to  authorize  the  taking  of  private 
property  for  a  private  object,  either  by  taxation,  or  by  the 
exercise  of  the  power  of  eminent  domain,  or  by  any  other 
means^  is  not  a  law,  but  an  arbitrary  decree  whereby  the  prop- 
erty of  one  citizen  may  be  transferred  to  another.  Such  an 
act  is  beyond  the  limits  of  the  powers  granted  by  the  people 
to  the  legislatures  of  the  states,  and  is  without  legal  force  or 
effect.  The  legislative  power  of  taxation  and  power  of  em- 
inent domain  are  alike  limited  to  the  exercise  thereof  for  pub- 
lic objects,  and  ***  they  cannot  be  successfully  prostituted  for 

private  purposes The  legislature  cannot  by  its  mere 

fiat  make  a  private  use  a  pubUc  one.  It  follows  that  a 
statute  which  attempts  to  authorize  the  condemnation  of 
private  property  for  other  than  a  public  use  is  void,  without 
reference  to  any  legislative  declaration  as  to  the  nature  of 
the  use":  Minnesota  Canal  &  Power  Co.  v.  Koochiching  Co.,  97 
Minn.  429, 107  N.  W.  405,  5  L.  E.  A.,  N.  S.,  638.  It  is  equaUy 
certain  that  no  assessment  can  be  levied  for  a  purely  private 
purpose. 

An  examination  of  other  parts  of  the  same  statute  has 
served  to  emphasize  the  propriety  of  the  conclusion  here 
reached.  Enough,  however,  has  been  set  forth  to  show  that 
the  law  is  clearly  unconstitutional. 

It  is  accordingly  ordered  that  the  order  and  judgment  of 
the  board  of  supervisors  heretofore  made  in  this  proceeding 
be  and  is  in  all  things  reversed  and  held  for  naught,  and  that 
all  orders,  judgments  and  proceedings  had  under  said  law  be 
vacated. 


The  Constitutionality  of  Drainage  Statutes  is  discussed  hi  Moond  Citj 
Land  etc.  Co.  v.  Miller,  170  Mo.  240,  94  Am.  St.  Bep.  727;  note  ta 
Zircle  v.  Southern  By.  Co.,  102  Am.  St.  Bep.  832. 
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HEADY  V.  GROUSE. 

[203  Mo.  100,  100  S.  W.  1052.] 

BQUITT  7UBI8DICTI0N  to  Decree  Sale  of  Bflnor't  Land.— 
Gonrts  of  equity  have  no  inherent  jurisdiction  to  decree  a  sale  of  a 
minor's  land  for  the  mero  purpose  of  reinvesting  the  proceeds,  (pp. 
651^  fl52.) 

JXjpGMENTS— Who  Bound  lyy^— If  a  testator,  dying  childless, 
devises  his  land  to  his  widow,  with  remainder  to  the  heirs  of  her 
body,  and  after  she  marries  again  and  has  children,  she  and  her  hus- 
band obtain  a  decree  against  them  authorizing  a  sale  of  the  land  for 
reinvestment,  the  children  of  a  daughter  of  such  widow,  bom  after 
the  entry  of  the  decree,  such  daughter  having  died  before  the  widow, 
are  not  bound  by  it,  as  they  derive  title,  not  by  inheritance  from  their 
mother,  but  directly  from  the  will  as  being  heirs  of  the  body  of  their 
grandmother,     (p.  658.) 

INPANTS— Batiflcatlon  of  InTaUd  Sale  of  Land.— If  a  decree 
of  court  rendered  without  jurisdiction  attempts  to  create  a  lien  on  eer- 
tain  land  of  a  father  in  favor  of  his  minor  children  whose  land  he  is 
authorized  to  sell  for  reinvestment,  to  secure  them  in  the  purchase 
money,  and  afterward  divides  all  of  his  land  among  them  bv  deeds 
of  gift,  the  acceptanee  of  such  deeds  does  not  amount  to  a  ratification 
of  such  invalid  sale  of  the  land  of  the  children,  nor  preclude  them 
from  attacking  it.     (pp.  653,  654.) 

Norton,  Aveiy  &  Young  and  F.  W.  Howell,  for  the  ap- 
pellants. 

J.  A.  Seddon  and  McPheeters  &  Harris,  for  the  respond- 
ents. 

106  VALLIANT,  J.  Ejectment  for  certain  land  in  Lin- 
coln county.  Charles  M.  Shelton  was  the  common  source  of 
title;  he  died  in  1848,  leaving  a  wife  but  no  ^^  child,  and 
leaving  also  a  will  by  which  he  devised  the  land  in  question 
to  his  wife,  Jane  S.  Shelton,  for  life,  remainder  to  the  **  heirs 
of  her  body.  '*  After  the  death  of  the  testator  his  widow  mar- 
ried Joseph  M.  Heady,  by  whom  she  had  six  children,  Mary, 

(643) 
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Charles,  Laura,  Sarah,  Annie  and  Joseph  W.  ilary  married 
John  Carson  and  died  before  her  mother,  leaving  two  chil- 
dren, who  are  plaintiffs  in  this  suit;  Laura  married  Hawley 
Chappel  and  died  before  ^er  mother,  leaving  three  children, 
who  are  also  plaintiffs.  Jane,  the  widow  of  Charles  M.  Shel- 
ton,  afterward  the  wife  of  Joseph  M.  Heady,  died  in  1900; 
the  plaintiffs  are  the  surviving  children  and  grandchildren 
above  mentioned,  and  are  the  only  heirs  of  her  body.  Plain- 
tiffs claim  title  under  the  will  of  Charles  M.  Shelton. 

Defendants  claim  title  through  a  sale  of  the  land  made 
under  a  decree  of  the  circuit  court  of  Lincoln  county  in  1871. 
The  pleadings  in  that  case  were  not  in  evidence,  and  it  is  said 
in  the  brief  of  counsel  that  they  were  lost  and  therefore  could 
not  be  produced,  but  the  decree  was  in  evidence  and  from  it 
the  following  appears:  The  plaintiffs  were  Joseph  M.  Heady 
and  Jane,  his  wife,  and  the  defendants  were  their  above- 
named  children,  all  of  whom  were  then  living  and  all  of  whom 
were  minors  except  Mary.  The  decree  recites  that  all  the 
defendants  were  personally  served  with  process,  that  Mary 
appeared  by  her  attorney  and  the  minors  by  their  guardian 
ad  litem.  The  court,  after  first  finding  that  the  land  (de- 
scribing  it)  belonged  to  Shelton  in  his  lifetime,  and  was  by 
his  will  devised  to  his  wife  for  life,  remainder  to  the  heirs  of 
her  body,  then  finds  ''that  it  will  conduce  to  the  interest  of 
the  defendants,  who  are  the  heirs  of  the  body  of  the  said  Jane 
S.  Shelton,  now  Jane  S.  Heady,  to  sell  the  said  real  estate  and 
to  invest  it  in  other  real  estate  more  productive  and  beneficial 
to  said  defendants."  Then  the  decree  goes  on  to  recite  that 
the  court  finds  that  *^  Joseph  M.  Heady  owns  certain  other 
lands  in  that  county,  describing  it ;  thereupon  it  was  decreed 
that  Joseph  M.  Heady  be  appointed  a  commissioner  to  sell  the 
Shelton  land  for  not  less  than  ten  thousand  dollars,  and  for 
the  purpose  of  securing  to  the  defendants  the  payment  of 
the  purchase  money  it  was  decreed  to  be  a  lien  in  their  favor 
on  the  land  owned  by  Heady — at  least  that  is  what  respond- 
ents think  it  means,  but  if  so  there  is  a  mistake  in  the  descrip- 
tion.    The  date  of  the  decree  is  March  28,  1871. 

Defendants'  next  offer  was  a  deed  from  Joseph  M.  Heady, 
the  commissioner,  under  the  decree  conveying  the  land  to 
David  H.  RiEishback,  trustee,  reciting  that  it  was  sold  for 
ten  thousand  and  seven  dollars,  and  forty-six  cents,  and  that 
Rashback  had  on  the  day  of  the  date  of  the  deed  paid  the 
commissioner  six  thousand  dollars,  the  balance  due  on  the 
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sale.  The  deed  was  dated  September  20,  1878,  more  than 
seven  years  after  the  date  of  the  decree.  There  was  no  report 
of  the  sale  to  the  court  for  confirmation,  but  the  deed  was 
acknowledged  in  open  court  on  the  date  last  named.  After 
this  came  other  deeds  purporting  to  bring  the  title,  except  as 
to  an  undivided  one-eleventh,  down  to  the  defendants.  The 
judgment  was  for  the  defendants  and  plaintiffs  appealed. 

1.  When  the  decree  was  offered  there  was  some  objections 
interposed,  chief  among  which  was  its  alleged  invalidity  for 
lack  of  jurisdiction  in  the  court,  and  also  because  it  appeared 
on  its  face  to  have  been  altered  by  erasure  and  interlineation. 

The  question  of  jurisdiction  in  the  circuit  court  in  1871 
to  render  the  decree  is  the  first  serious  question  in  the  case. 

At  the  date  of  the  rendition  of  this  decree  there  was  a 
statute  which  authorized  the  circuit  court  to  order  a  sale  of 
a  minor's  real  estate  for  investment  in  stocks  or  other  real 
estate  when  it  should  appear  to  the  court  to  be  for  the  benefit 
of  the  minor  to  do  bo  :  Gen.  *^  Stats.  1865,  p.  470,  sees.  34, 
35.  The  procedure  there  prescribed  was  that  the  guardian  or 
curator  of  the  infant  shoxdd  petition  the  circuit  court  setting 
forth  the  condition  of  the  estate  and  the  facts  and  circum- 
stances which  were  deemed  to  render  such  a  proceeding  de^ 
sirable  or  necessary,  whereupon  the  court  should  investigate 
the  matter,  and  ''if  after  full  examination  on  the  oath  of  dis- 
interested and  credible  witnesses"  the  court  should  find  that 
it  would  be  to  the  interest  of  the  ward,  it  might  make  the 
order,  first,  however,  requiring  the  guardian  or  curator  to  give 
bond  and  security  for  the  faithful  discharge  of  the  duty  and 
account  for' the  proceeds  of  the  sale. 

The  same  is  substantially  the  statute  law  of  the  state  now, 
except  that  the  jurisdiction  is  now  lodged  in  the  probate  court 
instead  of  the  circuit  court :  Rev.  Stats.  1899,  sees.  3510,  3511. 

It  is  now  conceded  that  the  circuit  court  in  making  the  de- 
cree now  in  question  did  not  proceed  under  those  statutory 
provisions,  but  was  assuming  to  act  under  its  general  jurisdic- 
tion as  a  court  of  equity,  and  the  contention  of  respondents  is 
that  the  authority  for  the  decree  is  found  alone  in  the  body 
of  equity  jurisprudence. 

Since  the  pleadings  in  the  case  are  not  in  evidence,  we  can 
only  ascertain  what  they  contained  as  their  contents  are  re- 
flected in  the  decree.  By  the  decree  we  learn  that  the  life 
tenant  and  her  husband  were  the  plaintiffs,  and  that  her 
children,  the  prospective  contingent  remaindermen,  were  the 
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defendants.  The  decree  starts  out  with  the  recital  that  pro- 
cess was  duly  served  on  all  the  defendants,  that  a  guardian  ad 
litem  was  appointed  by  the  court  for  the  minors  and  they  all 
appeared,  and  all  the  issues  were  duly  submitted  to  the  court 
Then,  as  if  in  response  to  those  issues,  the  court  finds  that 
by  the  will  of  Shelton  the  plaintiff  Jane  took  a  life  estate  in 
the  land,  and  the  heirs  of  her  body  **•  the  remainder,  that 
the  defendants  were  the  heirs  of  her  body,  and  that  it  would 
be  to  the  interest  of  the  defendants  to  sell  the  land  and  invest 
the  proceeds  in  other  real  estate.  Upon  those  findings  the 
decree  was  made,  to  sell  the  land  and  secure  the  proceeds  by 
lien  on  other  lands.     There  was  no  order  to  reinvest. 

From  this  it  appears  there  was  no  necessity  suggested  for 
the  sale  of  the  land,  no  apprehension  of  imminent  destruction 
of  title  or  loss  of  the  property,  not  even  a  necessity  for  its 
sale  for  the  support  and  maintenance  of  the  children,  but  the 
decree  rests  solely  on  the  foundation  that  it  would  conduce  to 
the  interest  of  the  defendants  to  sell  this  land  and  invest 
the  proceeds  in  other  land — a  mere  business  speculation.  If 
the  decree  can  be  upheld  it  must  be  so  on  the  groimd  that  at 
that  time  the  circuit  court  by  virtue  of  its  general  equity  juris- 
diction had  authority  to  appoint  a  commissioner  and  clothe 
him  with  power  to  enter  into  such  a  business  speculation  with 
the  infants'  real  estate  in  the  hope  and  for  the  sole  purpose 
of  bettering  the  infants'  financial  condition.  There  are  some 
authorities  in  this  country  that  hold  that  a  court  of  equity 
may  do  that,  but  the  weight  of  authority  is  to  the  contrary, 
and  we  think  reason  and  judicial  prudence  are  against  the 
recognition  of  such  a  power. 

Counsel  on  both  sides  have  referred  us  to  some  Missouri 
cases  bearing  on  the  subject. 

In  Kearney  v.  Vaughan,  50  Mo.  284,  plaintiffs  derived  title 
through  a  sale  of  real  estate  of  minors  under  a  decree  of  a 
court  of  common  pleas;  this  court  held  that,  as  against  the 
defendants  in  Kearney  v.  Vaughan,  who  were  strangers  to 
the  record  in  the  case  wherein  the  decree  was  rendered,  the 
decree  was  valid.  But  the  minors  whose  land  was  ordered  to 
be  sold  under  that  decree  were  not  parties  to  the  suit  of 
Kearney  v.  Vaughan,  and  their  right  to  question  the  validity 
of  the  decree  was  not  involved.  The  court  after  saying  that 
***  the  proceeding  under  which  the  decree  was  rendered  for 
the  sale  of  the  land  was  not  a  proceeding  under  the  statute, 
said:  ''Under  some  circumstances,  however,  it  has  been  held 
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that  a  court  of  equity  will  order  the  sale  of  the  real  estate  of 
minors,  though  it  is  not  supposed  that  the  general  power  exists 
independently  of  the  statute.  If  this  were  a  proceeding  by 
the  heirs  to  recover  their  property  notwithstanding  the  sale, 
it  would  be  necessary  to  scrutinize  it,  to  examine  the  author- 
ity of  the  court  to  order  it,  and  see  whether  it  could  be  sus- 
tained. But  the  defendants  have  no  interest  in  that  question ; 
the  heirs  are  not  contesting,  they  are  not  made  parties,  and 
may  be  satisfied  with  the  sale  and  be  willing  to  abide  by  it." 

Castleman  v.  Relfe,  50  Mo.  583,  was  a  suit  in  equity  by 
the  purchaser  at  the  guardian's  sale  to  set  aside  the  sale  and 
cancel  the  purchaser's  notes  given  for  the  purchase  money 
on  the  ground  that  proceedings  in  the  circuit  court  wherein 
the  decree  of  sale  was  rendered  were  so  irregular  that  no  title 
passed.  Those  proceedings  were  in  the  circuit  court,  under 
the  statute,  by  the  guardian  for  the  sale  of  his  ward's  land,  and 
there  were  some  irregularities  in  the  proceeding,  among  which 
wsB  the  fact  that  the  sale  had  not  been  reported  to  and  con- 
firmed by  the  court,  but  it  was  held  that  although  in  a  like 
proceeding  in  a  probate  court  a  report  of  the  sale  and  con- 
firmation thereof  was  necessary,  since  that  was  a  court  of 
limited  jurisdiction,  yet  such  was  not  necessary  in  the  same 
kind  of  a  proceeding  in  the  circuit  court  because  the  latter 
was  a  court  of  general  jurisdiction.  In  that  connection  the 
court  used  this  language:  ''The  circuit  court  is  a  court  of 
general  jurisdiction,  and  when  it  has  acquired  jurisdiction, 
however  erroneous  or  irregular  its  proceedings  may  be, 
they  are  regarded  as  valid  and  binding  until  they  have  been 
reversed  or  annulled  by  suitable  proceedings  instituted  ^^^ 
for  that  purpose  and  titles  acquired  by  sales  under  them  will 
be  protected." 

The  language  just  quoted  does  not  mean  that  every  sale 
ordered  by  the  circuit  court  because  it  is  a  court  of  general 
jurisdiction  will  be  upheld  imtil  the  judgment  is  reversed  or 
annulled  by  suitable  proceedings  instituted  for  that  pur- 
pose ;  it  means  that  the  judgment  will  be  so  upheld  provided 
the  jurisdiction  of  the  court  appears.  In  that  case  the  court 
was  proceeding  to  exercise  the  particular  jurisdiction  the 
statute  had  conferred  and  the  validity  of  the  judgment  was 
assailed,  not  on  the  ground  of  want  of  jurisdiction,  but  of 
irregularity  in  the  proceeding.  In  the  case  at  bar  the  juris- 
<liction  of  the  court  over  the  subject  is  assailed. 
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In  Woods  V.  Boots,  60  Mo.  546,  this  language  occurs:  "The 
power  of  ordering  a  guardian  or  curator  to  sell  lands  of  the 
wards  and  invest  the  funds  existed  originally  in  the  circuit 
court  as  a  court  of  chancery."  That  language  must  be  inter- 
preted in  the  light  of  the  context  and  in  view  of  the  subject 
to  which  it  was  applied.  The  court  was  not  speaking  of 
original  equity  jurisdiction,  but  of  the  jurisdiction  originally 
conferred  on  the  circuit  court  by  this  statute,  which  we  have 
been  discussing,  which  was  originally  enacted  in  1861  and 
was  afterward,  in  1866,  amended  to  confer  the  same  juris- 
diction, concurrently,  on  the  probate  courts  of  certain  coun- 
ties. The  subject  the  court  was  considering  was  an  order  of 
the  probate  court  authorizing  a  guardian  to  invest  certain 
money  belonging  to  his  ward  in  certain  real  estate  and  it  was 
claimed  that  the  order  was  authorized  by  that  statute.  This 
court  held  that  the  statute  did  not  authorize  the  order,  and 
that  the  guardian  was  liable  for  the  money  so  invested  as  for 
a  misappropriation.  Whilst  that  case  treats  only  of  juris- 
diction conferred  by  statute,  and  is  therefore  no  authority 
on  the  question  of  equity  jurisdiction,  the  facts  serve  to 
illustrate  the  unwisdom  and  danger  of  such  a  jurisdiction 
***  as  is  now  claimed.  There  the  probate  court  had  sol- 
emnly foimd  it  to  be  to  the  interest  of  the  ward  and  therefore 
ordered  the  guardian  to  invest  the  ward's  money  in  the  land, 
which  the  guardian  did,  leaving  a  balance  of  the  purchase 
money  unpaid  and  a  lien  for  its  payment  on  the  land  so  pur- 
chased; when  the  debt  became  due  the  ward  was  without 
means  and  the  vendor  could  have  had  his  land  back  again  and 
keep  all  the  ward's  money  besides.  The  probate  judge  in  that 
case  was  doubtless  as  conscientious  and  honest  in  his  belief 
that  he  was  acting  for  the  best  interest  of  the  infant  and  as 
careful  in  guarding  that  interest,  as  the  chancellor  was  in  the 
case  at  bar,  or  as  chancellors  generally  are  when  those  whom 
they  suppose  have  the  interest  of  the  minor  most  at  heart 
apply  for  leave  to  sell  and  reinvest  in  any  flattering  scheme. 

In  Hamer  v.  Cook,  118  Mo.  476,  24  S.  W.  180,  is  found 
this  language  and  defendants  quote  it  as  sustaining  their 
side  of  the  question:  ''Again,  it  is  the  practice  of  the  court 
of  chancery  to  permit  guardians,  under  the  direction  of  those 
courts,  to  convert  real  property  into  personalty,  and  person- 
alty into  realty."  That  language  was  not  there  used  to  ex- 
press the  decision  of  the  court  upon  any  point  in  the  case, 
because,  as  we  will  see  by  reference  to  the  whole  opinion^ 
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the  decree  then  under  review  was  based  on  what  the  trial 
court  had  construed  to  be  a  devise  of  land  in  trust  for  a  par- 
ticular purpose,  and  the  order  of  sale  was  to  carry  that  pur- 
pose into  effect,  and  the  point  decided  by  this  court  was  that 
the  circuit  court  had  jurisdiction  to  construe  that  will,  and 
if  it  created  a  trust  to  enforce  the  trust,  that  such  a  decree, 
though  it  may  have  been  based  on  an  erroneous  interpreta- 
tion of  the  will,  was  yet  within  the  jurisdiction  of  a  court  of 
equity  and  therefore  not  subject  to  a  collateral  attack.    The 
decree,  the  validity  of  which  was  assailed  in  that  case,  was 
rendered  in  the  circuit  court  of  ^^^  DeKalb  county  and  rested 
on  the  following  facts:  Lewis  Hamer,  owning  certain  land, 
died  leaving  a  widow  and  children  and  leaving  also  a  will  de- 
vising and  bequeathing  all  his  estate  real  and  personal  to 
his  wife  for  life  for  her  support  and  maintenance,  and  to 
raise,  support,  maintain  and  educate  his  children  and  at  her 
death  what  was  left  was  to  go  to  his  children.    The  widow 
married  again  and  afterward  she  and  her  husband  filed  suit 
in  the  circuit  court  against  the  children,  some  of  whom  were 
minors,  praying  for  authority  to  sell  the  land  for  the  pur- 
pose of  carrying  out  the  provisions  of  the  will.    It  was  al- 
leged in  the  petition  that  there  was  no  personal  property  then 
remaining,  tiiat  but  a  small  portion  of  the  real  estate  was 
improved,  yielding  not  more  than  sufficient  to  pay  taxes  and 
leaving  nothing  for  their  support,  ''that  the  intention  of  the 
testator  and  the  purpose  of  said  will,  as  expressed  in  the 
same,  cannot  be  carried  out  and  effectuated  without  a  sale 
of  the  real  estate."    On  that  showing  the  decree  of  sale  was 
made,  and  it  was  in  reference  to  the  question  of  the  juris- 
diction of  the  court  to  render  that  decree  that  the  language 
quoted  was  used.    The  parties  assailing  that  decree  contended 
that  under  the  statute  the  county  court  alone  had  power  to 
sell  the  land  for  the  education  of  the  minors,  but  this  court 
held  that  it  was  a  suit  to  obtain  for  the  trustee  authority  to 
sell  the  land  to  yield  the  fund  to  carry  out  the  purpose  of 
the  will  and  in  that  connection  the  court,  per  Gantt,  P.  J., 
said:  ''It  was  a  part  of  the  ancient  and  well-defined  juris- 
diction of  the  courts  of  chancery  to  construe  wills  and  de- 
clare the  limitations  of  trusts  created  thereby,  and  the  crea- 
tion of  our  county  and  probate  courts  has  not  devested  them 
of  this  power:  First  Baptist  Church  v.  Robertson,  71  Mo. 
326.    And  it  is  a  familiar  rule  that  a  court  of  equity  will 
never  permit  a  trust  to  fail  merely  for  the  want  of  a  trustee. 
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and  if  no  other  trustee  is  designated,  the  courts  of  equity 
will  take  upon  themselves  the  execution  ^^'^  of  the  trust: 
Bank  of  Commerce  v.  Chambers,  96  Mo.  459,  10  S.  W.  38." 
Then  in  immediate  connection  follows  the  language  first  above 
quoted,  after  which  the  court  said:  ** Under  the  allegations 
of  the  petition,  then,  the  circuit  court  of  DeKalb  county  was 
asked  as  a  court  of  equity  to  construe  a  will,  declare  a  trust, 
and  enforce  it  by  a  sale  of  those  lands.''  That  decision, 
therefore,  bottoms  itself  on  a  ground  of  equity  jurisdiction 
independent  of  the  ground  on  which  it  is  sought  by  defend- 
ants in  the  case  at  bar  to  rest  the  jurisdiction  of  the  circuit 
court  of  Lincoln  county  to  render  the  decree  which  these 
plaintiffs  now  assail 

We  find  nothing  in  our  decisions  to  sustain  the  position  of 
defendants  on  this  question. 

There  is  nothing  in  the  character  of  this  subject  that  es- 
pecially distinguishes  it  as  a  creature  of  equity.  That  which 
we  technically  call  equity,  in  contrast  with  what  we  techni- 
cally call  law,  was  of  natural  origin  and  growth  in  our  juris- 
prudence, springing  up  to  meet  the  imperative  demands  of 
justice  at  places  where  the  law  was  inadequate  to  the  occa- 
sion. '^Equity  follows  the  law";  it  does  not  override  or 
subvert  the  law ;  it  comes  to  the  aid  of  the  law  when  the  law, 
on  account  of  its  rigid  cast,  is  unable  to  adjust  itself  to  the 
demands  of  justice.  Equity  sits  silent  in  the  courts  as  long 
as  the  law  is  able  to  meet  the  demands  of  justice ;  it  is  silent 
to  the  call  of  a  mere  legal  right,  its  voice  is  heard  only  when 
a  cause,  not  contrary  to  law,  well  founded  in  right  and  jus- 
tice, would  suffer  without  its  aid.  It  is  cold  to  a  mere  legal 
demand,  but  warm  to  the  prayer  of  helpless  justice.  It  aids 
the  law,  but  is  not  ofiScious  in  its  services;  it  does  not  take 
hold  of  a  case  merely  because  it  has  peculiar  power. 

Now,  what  was  there  in  the  nature  of  the  case  in  which  the 
circuit  court  of  Lincoln  county  in  1871  undertook  to  exer- 
cise its  power  as  a  court  of  equity  that  especially  appealed 
to  equity  for  aidt  What  cry  of  **•  suffering  justice  was 
heard  by  the  chancellor  t  The  case  laid  before  the  court  by 
the  plaintiffs  in  that  case,  stripped  of  superfluities,  was  simply 
this:  We,  the  plaintiffs,  think  we  can  make  money  for  these 
minors  (as^well  as  ourselves)  by  selling  their  contingent  in- 
terest in  this  land  and  investing  the  proceeds  in  other  lands, 
and  we  ask  the  aid  of  a  court  of  equity  to  enable  us  to  enter 
into  that  speculation.    It  is  said  in  the  able  brief  of  the 
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learned  counsel  for  defendants  that  equity  has  always  exer- 
eised  jurisdiction  over  the  estates  of  minors.  That  is  so, 
and  nothing  we  are  now  saying  will  deny  to  courts  of  equity 
their  original  jurisdiction  in  the  case  of  minors  and  the  pro- 
tection of  their  property  interest.  But  equity  distinguishes 
hetween  the  shield  and  the  sword ;  to  protect  the  estate  from 
a  danger  which  the  infant,  because  of  his  tender  years,  is 
unable  to  defend  against,  is  one  thing,  to  commission  some 
one  to  go  into  the  field  of  trade,  selling  and  buying  on  ac- 
count of  the  infant,  is  another  thing.  Courts  of  equity  have 
original  jurisdiction  over  the  estates  of  minors,  but  conced- 
ing that  jurisdiction  for  certain  equitable  purposes  does  not 
concede  jurisdiction  to  do  any  and  every  thing  whatsoever 
with  the  estate  of  a  minor,  quia  minor — ^the  act  to  be  valid 
must  be  based  on  some  equitable  principle. 

If  jurisdiction  in  chancery  to  seU  the  land  of  infants  for 
the  mere  purpose  of  investing  in  other  property  ever  existed, 
there  is  no  necessity  for  its  exercise  in  Missouri,  because  un- 
der the  statute  above  quoted  ample  power  to  do  that,  under 
the  safeguards  in  the  statute  itself  prescribed,  is  given.  That 
statute  was  in  force  when  this  decree  was  rendered  in  1871 
(Laws  1860-61,  p.  98),  and  is  substantially  the  statute  at 
present,  except  that  the  jurisdiction  is  now  given  to  the  pro- 
bate court:  Rev.  Stats.  1899,  sec.  3510.  It  is  true,  as  con- 
tended by  defendants,  that  the  mere  creation  by  statute  of 
a  legal  remedy  where  none  existed  before,  **^  or  the  mere 
conference  of  the  same  jurisdiction  on  a  court  of  law,  does 
not  take  away  the  jurisdiction  in  equity  unless  the  statute 
80  declares  or  so  necessarily  implies,  but  the  enactment  of  such 
a  statute  without  making  any  reference  therein  to  the  juris- 
diction of  courts  of  equity  and  the  continuance  of  the  stat- 
ute for  over  forty  years  in  our  law  books,  show  at  least  the 
opinion  of  the  legislative  department  of  the  government  on 
the  question,  and  obviate  the  necessity  of  a  judicial  resolv- 
ing of  a  doubtful  question  in  favor  of  the  jurisdiction  of  a 
court  of  equity,  or  of  establishing  now  for  the  first  time  a 
precedent  in  this  state  for  the  exercise  of  such  a  jurisdic- 
tion. If  infants  were  suffering  in  this  state  because,  under 
the  rigid  forms  of  law,  their  guardians  could  not  sell  their 
lands  to  invest  the  proceeds  in  flattering  schemes  that  prom- 
ise large  gains,  our  courts  might  search  for  a  precedent  in 
^equity  to  allow  them  to  do  so,  but  as  our  statute  law  now  is, 


652  Amebigan  State  Reports^  Vol.  120.     [Misaouri, 

there  is  and  has  been  for  forty  years  no  necessity  for  such  a 
stretch  of  judicial  power. 

In  the  briefs  before  us  this  question  of  equity  jurisdic- 
tion is  discussed  with  great  learning  and  ability  on  both  sides, 
and,  if  time  and  space  were  of  no  consideration,  we  would 
like  to  follow  the  counsel  and  review  in  tliis  opinion,  as  we 
have  followed  them  and  reviewed  in  the  library,  the  author- 
ities -which  they  have  respectively  arrayed.  We  must,  how- 
ever, be  content  to  refer  the  inquirer  for  learning  on  this 
subject  to  the  briefs  of  the  counsel  which  will  be  reported 
with  the  case  and  to  give,  with  but  little  further  discussion, 
our  conclusion,  viz.,  that  the  decided  weight  of  authority 
both  in  England  and  America,  is  against  the  contention  that 
courts  of  equity  have  jurisdiction  to  decree  a  sale  of  a  minor's 
land  for  the  mere  purpose  of  reinvesting  the  proceeds. 

Counsel  for  defendants  seem  to  concede  that  the  ^^®  mod- 
em English  decisions  are  against  their  contention,  and  that 
at  least  a  large  and  respectable  list  of  American  decisions 
are  also  against  them,  yet  they  say  that  those  American  courts 
which  have  so  held  have  simply  followed  the  lead  of  the  Eng- 
lish courts  without  questioning  the  firmness  of  the  ground 
on  which  the  English  courts  rest  their  decisions,  and  with- 
out observing  the  difference  that  exists  between  the  two  coun- 
tries in  the  tenures  of  real  property  and  the  constitutional 
restrictions  on  legislation.  Those  distinctions  are  referred  to 
also  in  an  able  opinion  of  the  Illinois  court  (Dodge  v.  Cole, 
97  HI.  338,  37  Am.  Bep.  Ill),  on  which  defendants  strongly 
rely.  In  that  case  the  Illinois  court  upheld  the  decree  there 
assailed  on  the  ground  that  it  was  within  the  scope  of  general 
equity  jurisdiction,  yet  in  the  opinion  the  court  said:  "And 
it  must  be  confessed  that  the  decided  weight  of  authority 
establishes  the  proposition  that  a  court  of  chancery  has  no 
inherent  power  to  decree  the  sale  of  lands  belonging  to  luna- 
tics, idiots,  infants,  or  others  laboring  under  disabilities." 

We  discover  no  essential  difference  between  the  foundation 
on  which  the  English  decisions  are  rested  and  that  on  whidi 
the  decisions  of  our  courts  rest,  or  any  reason  why  the  same 
principle  of  equity  jurisprudence  is  not  as  applicable  to  the 
conditions  in  one  country  as  in  the  other. 

There  is,  as  the  learned  counsel  contend,  in  our  law  an 
absence  of  that  jealousy  against  alienation  of  real  estate  that 
we  observe  in  the  English  law.  But  that  jealouE^  applies 
in  England  with  equal  force  to  the  alienation  of  land  held 
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by  a  person  sui  juris  as  to  that  held  by  an  infant.  There  is 
no  difference,  so  far  as  the  inalienable  feature  of  the  English 
law  which  we  are  now  considering  is  concerned,  between  land 
held  by  a  person  sui  juris  and  land  held  by  a  minor ;  if  the 
inalienable  feature  exists  in  the  title  by  which  the  land  is 
held,  it  affects  the  one  as  well  as  the  other.  If  in  **®  Eng- 
land a  minor  holds  such  title  to  land  that,  if  he  were  of  age, 
he  could  sell  it,  the  only  reason  he  cannot  sell  it  there  is  the 
same  reason  that  a  minor  in  like  case  in  this  country  could 
not  sell  his  land — ^that  is,  not  because  of  the  spirit  of  jeal- 
ousy in  England  against  the  alienation  of  real  estate,  but 
because  he  has  not  reached  the  age  of  discretion. 

It  is  also  true  that  in  this  state  and  some  other  states  of 
this  Union  there  are  constitutional  limitations  on  the  power 
of  the  legislatures  to  pass  special  acts  to  authorize  the  sale 
of  particular  minors'  estates,  and  there  is  no  such  restriction 
on  the  power  of  the  British  parliament.  But  our  General 
Assembly  is  as  free  as  the  lawmakers  of  England  to  pass  a 
general  law  to  cover  all  such  cases,  and  it  has  done  so  in 
terms  as  ample  as  could  be  conceived. 

2.  There  are  other  questions  discussed  in  the  briefs,  but  in 
view  of  the  conclusion  we  have  reached  on  the  main  question 
they  are  of  minor  importance  and  need  only  to  be  briefly  men- 
tioned. 

Under  the  Shelton  will  the  land  was  devised  to  the  widow 
for  life  with  remainder  to  the  "heirs  of  her  body" — not  the 
'* issue  of  her  body"— as  in  Tindall  v.  Tindall,  167  Mo.  218, 
66  S.  W.  1092.  The  widow  and  her  second  husband,  as  plain- 
tiffs, brought  the  suit  against  their  children  then  living.  Of 
course  she  had  no  heirs  at  that  time  because  sfie  was  living; 
her  children  had  then  only  contingent  interests  depending 
on  outliving  their  mother;  two  of  them  never  became  her 
heirs  because  they  died  before  she  did,  and  their  children, 
who  did  become  heirs  of  her  body,  were  not  bom  until  years 
after  the  decree  was  rendered.  These  latter  were  not  bound 
by  the  decree,  even  if  the  others  had  been,  because  they  de- 
rived their  title,  not  by  inheritance  from  their  mother,  in 
whom  no  title  ever  vested,  but  directly  from  the  will  as  being 
heirs  of  the  body  of  their  grandmother. 

^*^  3.  The  decree  in  question  undertook  to  create  a  lien 
upon  certain  land  therein  said  to  be  owned  by  Joseph  M. 
Heady  in  favor  of  the  children  whose  land  Heady  was  to 
fiell,  to  secure  them  in  tbr  purchase  money.     That  was  in 
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1871.  There  is  no  evidence  that  any  effort  was  ever  made  l^ 
the  children  to  enforce  any  such  lien.  In  January,  1886, 
Joseph  M.  Heady  and  wife  divided  the  land  owned  by  him 
among  their  children,  giving  each  a  deed  to  his  or  her  share, 
wherein  it  was  expressed  to  be  a  deed  of  gift  made  pursuant 
to  their  desire  to  make  an  equal  division  of  the  land  among 
their  children.  In  March  of  that  year  Heady  died;  his  es- 
tate was  insolvent.  By  the  acceptance  of  those  deeds,  the  de- 
fendants in  their  answer  say,  the  children  of  Heady  ratified 
his  act  as  commissioner  in  selling  their  land.  We  find  noth- 
ing in  the  evidence  to  justify  that  plea.  Heady  may  at  that 
late  day  have  reached  the  conclusion  that  he  had  wronged 
his  children,  and  that  may  have  been  his  secret  motive  for 
deeding  to  them  his  land  before  his  death,  but  if  so,  it  was 
locked  in  his  own  breast;  the  deeds  make  no  reference  to  the 
old  transaction  and  the  evidence  was  that  there  was  nothing 
said  on  the  subject;  that  there  was  no  agreement  or  under- 
standing between  the  father  and  the  children  that  these 
deeds  were  given  to  compensate  them  for  their  interest  in 
the  Shelton  land  which  he  had  sold.  Whether  the  children 
could  hold  the  land  as  against  the  creditors  of  their  father's 
estate  was  a  question  between  them  and  the  creditors;  it  is 
one  in  which  these  defendants  have  no  interest. 

There  are  still  other  questions  discussed  in  the  briefs,  but 
in  view  of  the  conclusions  above  stated  they  are  of  no  imx)or- 
tance. 

The  life  tenant  died  in  December,  1900,  and  the  plaintiflEs,. 
the  remaindermen,  brought  this  suit  in  February,  1901. 

"*  Under  the  evidence  in  the  case  the  judgment  should 
have  been  for  the  plaintiffs. 

The  judgment  is  reversed  and  the  cause  remanded  to  the 
circuit  court  of  Lincoln  county  to  be  retried  in  accordance 
with  the  law  as  in  this  opinion  expressed. 

All  concur. 
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L  Englljdi  Bnle  of  No  Inherent  Jnrlsdlctioo,  666. 
n.  Engllah  Bule,  Where  FoUowed,  666. 
in.  English  Bnle,  Where  not  Followed^  66QI 
IV.  Eqnitslile  EsUtee^  669. 
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L    EngUflh  Bnle  of  No  Inherent  Jorladlctlon. 

The  question  whether  a  court  of  equitj  has  inherent  jurisdiction^ 
independent  of  statute,  to  authorise  a  sale  of  the  real  property  of  an 
infant  under  any  circumstance,  presents  a  problem  involving  an  irrec> 
oneilable  conflict  of  authority  in  this  country.  The  weight  of  au- 
thority is  in  favor  of  such  jurisdiction,  but  perhaps  the  sounder 
doctrine  is  that  adopted  by  the  English  courts  of  chancery  wherein 
the  custody  of  the  estates  of  infants  was  originally  taken  up.  In 
I!ngland  the  rule  is  that  a  court  of  chancery  has  no  inherent  authority 
to  sell  the  real  estate  of  an  infant,  or  to  convert  it,  upon  the  ground 
or  idea  that  it  will  be  beneficial  to  the  infant:  Calvert  v.  Oodfrey,  6- 
Bear.  97,  12  L.  J.  Ch.  305;  Brown  v.  Paull,  16  Jur.  707;  Simson  v. 
Jones,  2  Buss.  A  M.  365.  The  English  rule  is  well  stated  in  Losey  v. 
Stanley,  147  N.  T.  560,  42  N.  E.  8,  where  it  is  adopted.  In  that  case, 
Andrews,  G.  J.,  said:  "The  origin  of  the  jurisdiction  of  the  court  of 
chancery  in  England  over  the  persons  and  estates  of  infants  is  in- 
volved in  some  obscurity.  The  better  opinion  seems  to  be  that  it 
grew  out  of  the  transfer  by  the  crown  to  the  chancellor  of  the  super- 
vision theretofore  exercised  by  the  king,  as  parens  patriae,  over  per- 
sons who,  by  reason  of  nonage,  were  incapable  of  acting  for  them- 
selves: 2  Story's  Equity  Jurisprudence,  sec.  1327  et  seq.  The  chan- 
cellor intervened  for  the  protection  of  minors  and  their  property,  and 
the  precedents  are  numerous  where  the  chancellor  authorized  the  ap- 
plication of  their  property  for  their  education  and  maintenance,  and^ 
at  times  when  the  interests  of  the  infants  seemed  imperatively  to  re- 
quire it,  permitted  even  the  capital  of  the  fund  belonging  to  the  infanta 
to  be  anticipated  or  broken  in  upon  for  such  or  similar  purposes: 
Harvey  v.  Harvey,  2  P.  Wms.  21;  Saunders  v.  Yautier,  4  Beav.  115; 
Bocke  V.  Bocke,  9  Beav.  66;  In  re  Bostwick,  4  Johns.  Ch.  100.  But 
this  power  of  management  and  disposition  exercised  by  the  chancellor 
(if  not  always  so)  came  to  be  regarded  as  extending  only  to  the  per- 
sonal estate  of  inf ants,  and  to  the  income  of  their  real  property.  It  did 
not  extend  to  the  binding  of  the  inheritance.  The  question  came 
before  Lord  Hardwicke  in  Taylor  v.  Philips,  1  Yes.  Sr.  229,  and  he 
said:  *  There  is  no  instance  in  this  court  binding  the  inheritance  of 
an  infant  by  any  discretionary  act  of  the  court.  As  to  personal 
things,  as  in  the  composition  of  debts,  it  has  been  done;  but  never  as 
to  the  inheritance,  for  that  would  be  taking  on  the  court  a  legislative 
authority,  doing  that  which  is  properly  the  subject  of  a  private  bill': 
And  in  Russel  v.  Bussel,  1  Moll.  525,  the  lord  chancellor  of  Ireland 
said:  'I  have  no  authority  to  bind  an  infant's  legal  estate.  This  was 
decided  long  ago  by  Lord  Hardwicke  in  Taylor  v.  Philips,  1  Yes.  Sr. 
229.  The  chancellor  has  never  since  attempted  to  deal  with  the  legal 
inheritance  of  infants  without  the  aid  of  parliament'  ":  Losey  v» 
Stanley,  147  N.  Y.  560,  42  N.  E.  8. 

n.    English  Bule,  Where  Followed. 
In  the  ease  of  Losey  v.  Stanley,  147  N.  Y.  560,  42  N.  E.  8,  just 
quoted  from,  the  rule  is  approved  and  adopted  that  a  court  of  equitjr 
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has  no  inherent  power  to  direct  the  sale  or  mortgage  of  the  real 
property  of  infanta,  as  its  power  in  this  respect  is  pnrelj  atatatoiy. 
And  in  Stansbury  v.  Inglehart,  20  D.  0.  Bep.  134,  the  rale  is  adopted 
that  a  court  of  chancery  has  neyer  had,  except  by  express  legislatire 
enactment,  jurisdiction  either  to  sell,  or  to  exchange  an  infant's  real 
estate  on  the  ground  that  the  sale  or  transaction  would  be  beneficial 
to  him.  This  is  also  the  doctrine  sustained  in  Missouri,  although  it  is 
there  held  that  the  sale  of  the  infant's  estate  is  not  void  as  being  a 
nullity,  even  where  the  court  had  gone  beyond  its  powers,  but  the  gen- 
eral power  to  order  a  sale  of  an  infant 's  real  estate  does  not  exist  in- 
dependently of  statute:  Kearney  v.  Vaughn,  50  Mo.  284. 

''A  court  of  equity  has  no  inherent  original  authority  to  order  the 
sale  of  real  estate  of  infants.  It  proceeds,  on  the  other  hand,  by  Tir- 
tue  alone  of  statutory  power,  and,  consequently,  when  a  departure  is 
made  -from  that  authority,  the  court  proceeds  without  jurisdiction,  and 
the  acts  performed  are,  necessarily,  void":  Muller  v.  Struppmann, 
55  How.  Pr.  521.  If  the  legal  title  to  an  estate  is  vested  in  infants, 
it  is  error  for  an  equity  court  to  make  a  decree  authoriziiig  any 
person  to  devest  them  of  it,  the  authority  not  having  been  given 
the  court  by  statute:  Bent  v.  Maxwell,  L.  G.  A  By.  Co.,  3  N.  Mex.  158, 
3  Pac.  721.  A  court  of  equity  has  no  inherent  power  to  appropriate, 
upon  petition  or  motion,  any  part  of  the  real  estate  of  an  infant  to  the 
payment  of  claims  against  her:  In  re  Greenhalgb,  64  Hun,  26,  18  N. 
T.  Supp.  748.  In  Virginia,  a  court  of  equity  has  not,  under'  its 
general  jurisdiction  as  guardian  of  infants,  inherent  authority  to 
sell  their  real  estate  whenever  it  is  for  their  advantage  to  do  so.  Its 
jurisdiction  to  sell  the  real  estate  of  infants  on  the  ground  of  infancy 
merely  is  derived  from  the  statutes:  Pierce 's  Admr.  v.  Trigg 's  Heirs,  10 
Leigh,  406;  Faulkner  v.  Davis,  18  Oratt.  651,  98  Am.  Dec.  698;  Bhea 
V.  Shields,  103  Va.  305,  49  8.  E.  70.  Courts  of  equity  have  no  in- 
herent power  to  sell  the  lands  of  infants,  and  can  do  so  only  as  stat- 
utes enable  them:  Hoback  v.  Miller,  44  W.  Va.  635,  29  S.  E.  1014. 

It  is  the  well-settled  law  in  Kentucky  that  the  powers  of  courts  of 
equity  to  sell  and  reinvest  infant's  real  estate  are  not  inherent,  but 
purely  statutory:  Walker  v.  Smyser's  Exrs.,  80  Ky.  620;  Elliott  v. 
Fowler,  112  Ky.  376,  65  S.  W.  849;  Liter  v.  Fishbeck,  25  Ky.  Law  Bep. 
260,  75  S.  W.  232.  The  jurisdiction  of  the  chancellor  to  sell  the  real 
estate  of  infants  is  derived  solely  from  the  statute,  and  a  sale  made 
in  any  other  way  than  that  provided  by  statute  is  void  and  passes  no 
title:  Ogden  v.  Stevens,  98  Ky.  564,  33  S.  W.  932.  But  courts  of 
-chancery  have  inherent  power  to  direct  the  conversion  of  the  property 
of  an  infant  where  it  is  for  his  benefit,  if  it  can  be  so  done  as  not  to 
change  the  nature  of  the  property  or  alter  its  descendible  quality: 
Thompson  v.  Pettibone,  79  Ky.  819. 

m.    English  Bule,  Where  not  Followed. 

As  stated  in  the  beginning  of  this  note,  the  weight  of  authority  in 
^he  United  States  is  to  the  effect  that  courts  of  eiiancery  have  inher- 
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«nt  power  to  decree  a  sale  of  an  infant's  real  estate.    This  rnle  is 
ilnnly  fixed  in  Alabama:  Ooodman  v.  Winter,  64  Ala.  410,  38  Am.  Bep. 
13;  Thorington  v.  Thorington,  82  Ala.  489,  1  South.  716;  Gassenheimer 
T.  (Jassenheimer,  108  Ala.  651,  18  Sonth.  620.    In  Goodman  v.  Winter, 
"64  Ala.  410,  38  Am.  Bep.  13,  the  court  said:  ''Whatever  may  be  the 
doctrine  prevailing  in  the  court  of  chancery  in  England,  or  whatever 
contrariety  of  opinion  or  doubt  may  prevail  in  the  different  states  as 
to  the  jurisdiction  of  a  court  of  equity  to  decree  a  sale  of  the  real 
estate  of  an  infant,  in  this  state,  the  jurisdiction  must  be  regarded  as 
existing.     The  jurisdiction  does  not  spring  from,  nor  is  it  dependent 
upon,  the  character  of  the  estate,  whether  absolute  or  contingent; 
whether  in  possession,  or  the  possession  postponed  until  the  happening 
of  a  future  event.    It  rests  npon  the  power  and  duty  of  the  court 
to  protect  infants,  to  take  care  of  and  preserve  their  estates  while 
under  disability  debarring  them  from  the  administration  of  property. ' ' 
Equity  has  original  jurisdiction  to  order  an  infant's  land  sold  for 
the  purpose  of  otherwise  investing  the  proceeds,  if  the  lands  are  de- 
teriorating in  value  and  will  continue  to  deteriorate,  or  if  they  do 
not  yield  income  sufficient  to  keep  down  burdens  to  which  they  are 
subject,  or  if  the  income  is  greatly  disproportionate  to  their  market 
value:  Gassenheimer  v.  Gassenheimer,  108  Ala.  651,  18  Sonth.  520. 

In  Arkansas,  independently  of  statute,  the  general  jurisdiction  over 
the  persons  and  property  of  minors  belongs  to  the  chancery  courts, 
and  no  other  court  has  authority  to  order  the  sale  of  the  land  of  a 
minor,  nor  to  direct  an  investment  of  his  funds  in  land:  Myrick  v. 
Jacks,  33  Ark.  425.  The  jurisdiction  of  equity  over  the  estates  of 
wards  in  chancery  is  broad,  comprehensive,  and  plenary  in  Georgia, 
and,  in  the  absence  of  any  legislative  provision  to  the  contrary,  its 
courts  of  equity  have  inherent  jurisdiction  to  order  a  sale  of  the  legal 
estates  of  minors  for  reinvestment  whenever  for  the  minors'  interests: 
Dampier  v.  McCall,  78  Ga.  607,  3  S.  E.  563;  Bichards  v.  East  Tennessee 
etc.  By.  Co.,  106  Ga.  614,  33  S.  E.  193,  45  L.  B.  A.  712;  Beed  v.  Ala- 
bama ft  G.  Iron  Co.,  107  Fed.  586,  a  Georgia  case  in  the  United  States 
circuit  court  where  the  above  rule  is  stated  and  affirmed. 

In  Illinois,  courts  of  equity  have  full  jurisdiction,  independently  of 
statutory  provision,  to  order  the  sale  of  the  lands  of  an  infant.    In 
flmith  V.  Sackett,  10  111.  534,  it  was  early  announced  that  the  juris- 
diction of  a  court  of  equity  to  order  the  sale  of  the  lands  of  an  in- 
fant whenever  his  interest  requires  it,  is  indisputable,  and  it  has  also 
been  maintained  that  the  powers  of  courts  of  chancery,  by  virtue  of 
their  general  jurisdiction,  over  the  estates  of  infants,  to  authorize  the 
conversion  of  their  real  estate  into  personalty  when  it  is  clearly  for 
their  interests,  is  not  only  supported  by  the  current  of  authority  in 
this  country,  but  is  so  well  settled  in  this  state  as  to  be  no  longer  an 
open  question:  Hale  v.  Hale,  146  HI.  227,  33  N.  E.  858,  20  L.  B.  A. 
^7.    A  court  of  equity,  by  virtue  of  its  general  jurisdiction,  and  in- 
dependently of  statute,  has  power  to  authorize  the  conversion  of  a 
Ivor's  property  from  real  to  personal,  or  personal  to  real,  when  such 
Am.  St.  Sep.,  Vol.  120 — 42 
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conversion  is  elearly  to  their  interest:  Gorman  v.  Mallins,  172  ID. 
349,  50  N.  B.  222;  King  ▼.  King,  215  Dl.  100,  74  N.  E.  89.  A  court 
of  equity,  under  its  general  powers,  has  jurisdiction  over  the  estates 
of  infants  and  others  under  disability,  and  may,  on  proper  application, 
order  the  sale  of  an  infant's  unproductive  lands  to  raise  means  for 
discharging  an  encumbrance  on  productive  property  in  which  it  has  a 
reversionary  interest  in  fee,  though  the  latter  is  situate  in  another 
state,  where  the  bill  seeking  such  relief  shows  that  such  a  course  is 
for  the  best  interests  of  the  infant:  AUman  ▼.  Taylor,  101  III.  185. 

The  depreciation  in  rental  value  of  real  estate  from  two  hundred 
and  fifty  dollars  per  month  at  the  time  of  the  testator's  death,  to  a 
sum  barely  sufficient  to  pay  taxes,  insurance,  and  repairs,  a  correspond- 
ing depreciation  in  market  value  and  probable  still  further  depreeia> 
tion,  before  minors,  who  are  to  take  the  fee  on  coming  of  age,  can  at^ 
tain  majority,  are  suificient  grounds  to  authorize  a  court  of  equity 
to  order  the  sale  of  the  property  for  a  fair  cash  value  and  the  in> 
vestment  of  the  proceeds  in  interest  bearing  securities:  Gorman  v.  Mol- 
lins,  172  HI.  349,  50  N.  £.  222. 

It  was  decided  in  an  early  ease  in  Maryland  that  a  eourt  of  ehan- 
eery,  independently  of  statute,  has  jurisdiction  to  authorize  the  sale  of 
infants'  estates  and  to  convert  their  real  estate  into  money:  Dorsey  v. 
Gilber,  11  Gil]  ft  J.  87;  and  this  ruling  was  followed  in  Downin  v. 
Bprecher,  35  Md.  474,  and  Boche  v.  Waters,  72  Md.  264,  19  Atl.  535,. 
7  L.  B.  A.  533.  And  while  a  eourt  of  chancery,  prior  to  the  jurisdic- 
tion conferred  by  statute,  had  power,  under  some  circumstances,  to  sell 
an  infant's  lands,  where  his  interests  demanded  it,  it  could  not  decree 
a  sale  where  an  adult  had  a  part  interest  in  the  lands:  Roche  t» 
Waters,  72  Md.  264,  19  Atl.  535,  7  L.  B.  A.  533. 

A  statute  may,  and  sometimes  does,  vest  in  courts  of  equity  general 
jurisdiction  to  dispose  of  the  land  as  well  as  the  chattels  of  infanta 
for  their  benefit,  and  when  this  is  the  case  there  can  be  no  question 
of  the  power  of  equity  to  decree  the  sale  of  the  infant's  land:  Will- 
iams V.  Harrington,  11  Ired.  616,  53  Am.  Dec.  421^  Bowland  v.  Thomp- 
son, 73  N.  0.  504;  Sutton  v.  Schonwald,  86  N.  G.  198,  41  Am.  Bep.  455. 

In  South  Carolina,  it  is  also  firmly  established  that  courts  of  equity 
have  inherent  jurisdiction  to  order  the  sale  of  the  land  of  an  infant 
when  it  is  made  to  appear  to  be  for  his  benefit:  Clifford's  Elxr.  ▼.. 
Clifford,  1  Desaus.  115;  Huger  v.  Huger,  3  Desaus.  18;  Stapleton  v. 
Langstafl,  3  Desaus.  22;  Bulow  v.  Witte,  3  S.  G.  308.  The  jurisdic- 
tion of  chancery  to  sell  and  convey  an  infant's  estate,  it  was  decided 
in  Bulow  V.  Buckner,  Bich.  £q.  Cas.  401,  is  now  too  firmly  established 
to  be  shaken.  It  ought,  however,  to  be  exercised  with  caution,  and 
the  court,  before  ordering  the  sale,  must  be  satisfied  of  its  necessity 
or  expediency  to  the  infant's  interest. 

A  court  of  equity  has  power  to  alienate  and  sell  either  vested  or 
contingent  estates  of  infants  who  are  properly  made  parties  before  it: 
Bofil  V.  Fisher,  3  Bich.  £q.  1,  55  Am.  Dec.  627.  And  such  court  has 
power  to  alienate  the  contingent  title  of  unborn  remaindermen  or  the 
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contingent  titles  of  interested  persons  in  esse,  wliose  names  and 
residences  are  nnknown,  and  a  sale  made  under  such  a  decree  vests 
the  fee  simple  title  in  the  purchaser:  Bofll  t.  Fisher,  8  Bich.  Eq.  1,  55 
Am.   Dec  627. 

In  Tennessee  it  was  first  announced  that  the  court  was  prepared, 
though  not  without  some  difficulty,  to  assert  the  inherent  jurisdlclion 
of  a  court  of  equity  to  convert  the  estate  of  infants,  bj  changing 
realty  into  personalty,  and  personalty  into  realty:  Case  of  Brown,  8 
Humph.  200.  But  such  jurisdiction  was  denied  in  a  later  case,  and 
it  was  held  that  such  power  in  a  court  of  equity  arose  solely  by  virtue 
of  the  statute:  Bogers  v.  Clark,  3  Sneed,  665.  In  the  latest  case  from 
that  state,  the  court  has  decided  that  in  estates  in  which  the  rights  of 
minors  are  involved,  when  a  sale  becomes  necessary,  courts  of  chan- 
cery have  inherent  jurisdiction  and  discretion  to  sell  either  the  realty 
or  personalty,  as  appears  best  for  those  concerned:  Jones  v.  Sharp, 
9  Heisk.  660. 

IV.    Equitable  Estates. 

It  has  been  decided  in  a  number  of  cases  that  a  court  of  equity  has 
inherent  power  and  jurisdiction  to  order  the  sale  of  the  equitable 
estate  of  an  infant,  and  this  rule  prevails  even  in  states  where  it  is 
maintained  that  such  courts  have  no  inherent  power  to  sell  an  infant 's 
legal  estate:  Pitcher  v.  Carter,  4  Sand.  Ch.  1;  Cochran  v.  Van  Sinlay, 
20  Wend.  365,  32  Am.  Dec.  570;  Wood  v.  Mather,  38  Barb.  473; 
affirmed  in  Anderson  v.  Mather,  44  N.  Y.  249;  Bent  v.  Miranda,  8 
N.  Mez.  78,  42  Pac.  91.  ''It  is  a  settled  principle,  that  whenever  the 
property  of  infants  consists  of  real  or  personal  estate,  the  legal  title 
to  which  is  in  the  trustees,  the  chancellor,  as  the  general  guardian  and 
protector  of  the  rights  of  all  infants,  may  authorize  such  a  disposi- 
tion thereof  as  he,  in  the  exercise  of  a  sound  legal  discretion,  may 
deem  most  beneficial  to  such  infants":  Cochran  v.  Van  Surlay,  20 
Wend.  365,  32  Am.  Dec.  570.  ''The  power  exercised  by  the  court  of 
chancery  as  to  the  sale  of  the  estate  of  infants  of  an  equitable  nature 
is  inherent,  and  not  derived  from  statutory  authority.  The  power  con- 
ferred by  statute  relates  to  lands  of  which  an  infant  is  seised  and  not 
to  his  equitable  estates":  Anderson  v.  Mather,  44  N.  Y.  249. 

A  court  of  equity  has  jurisdiction  to  authorize  the  sale  of  real  estate 
held  in  trust  for  infants  and  the  reinvestment  of  the  proceeds,  when- 
ever it  appears  that  it  will  be  for  the  best  interests  of  the  trust  estate 
that  such  sale  and  reinvestment  shall  be  made:  Hale  T*  Hale,  146  111. 
227,  83  N.  £.  858,  20  L.  B.  A.  247. 
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MORBELL  ▼.  LAWRENCE. 

[203  Ho.  362,  101  &  W.  57L] 

PHTSIOIAK'S— Implied    Ckmtract    to    Pay    for    BervloeB.— A 

promise  to  pay  a  physician  for  his  seryices  is  not  implied  from  the 
mere  fact  that  a  father  calls  him  to  attend  his  sick  son,  who  is  a  man 
of  mature  age;  bnt  if  the  circumstances  or  conditions  are  such  as  to 
lead  the  physician  to  believe,  and  to  charge  the  father  with  knowledge 
that  the  physician  does  beliere,  that  the  father  is  undertaking  to 
pay  for  the  services  to  be  rendered,  the  father  is  liable  under  an  im- 
plied contract,     (p.  665.) 

PHT8I0IAK8 — Oompensatioii— Wealtb  of  Patient. — ^If  a  physi- 
cian is  entitled  to  recover  for  services  rendered  his  patient,  he  is 
entitled  to  recover  only  the  reasonable  value  thereof,  whether  the 
patient  is  a  poor  man  or  a  man  of  great  wealth,     (p.  668.) 

PHY8ICL/INS — Oompensatlon— Wealth  of  Patient. — ^The  jury, 
in  estimating  the  reasonable  value  of  the  services  rendered  by  a 
physician  to  his  patient,  have  no  concern  with  the  question  of  the 
patient's  ability  to  satisfy  the  judgment,     (p.  668.) 

PHYSIOIANS— Oompaisatloa-— Wealtb  of  Patient.— If,  in  an 
action  by  a  physician  to  recover  for  his  services,  the  defendant  intro- 
duces evidence  to  show  that  the  physician  was  accustomed  to  charge 
smaller  fees  for  similar  services  than  those  sued  for,  the  latter  has 
the  right  to  show  in  rebuttal,  if  such  is  the  fact,  that  the  smaller 
fees  were  charged  to  poor  men  because  of  their  poverty^  and  that  the 
defendant's  financial  condition  justified  a  eharge  for  fair  and  reason- 
able compensation,  and  this  is  as  far  as  the  wealth  of  the  defendant 
ean  be  shown,     (pp.  668,  669.) 

PHYSICIANS — Compensation— Evidenced — A  physician  in  as 
action  to  recover  for  services  rendered  his  patient  is  entitled  to 
show  that  he  is  a  physician  of  learning  and  skill,  and  that  fact  should 
be  taken  as  an  element  in  estimating  the  reasonable  value  of  the 
services  rendered,  but  he  has  no  right,  in  such  case^  to  show  what  his 
general  professional  reputation  as  a  physician  is.     (p.  670.) 

TBIAIi — ^Erroneous  Instructions — AsBuming  Verdict. — ^An  in- 
struction assuming  that  the  jury  is  going  to  find  for  the  plaintiff,  and 
assess  the  value  of  the  services  in  question,  and  which  is  limited  alone 
to  directions  as  to  what  the  jury  should  take  into  account  in  making 
the  assessment,  is  erroneous,    (p.  670.) 

PHY8ICIAKB— Compensation— WoBltlk  of  Patient— Evidence.— 
If  a  physician  sues  a  father  on  an  implied  promise  to  pay  for  pro- 
fessional services  rendered  his  son,  and  sucn  physician  knew  in  a 
general  way  the  financial  standing  of  both  father  and  son,  it  is  error 
to  exclude  evidence  offered  to  show  that  such  son  was  a  man  of  con- 
siderable fortune  and  amply  able  to  pay  for  the  services  rendered, 
(p.  670.) 

TBIAIr— Excessive  Verdict.-— It  is  peculiarly  within  the  prov- 
ince of  the  trial  court  to  set  aside  a  verdict  as  excessive,    (p.  67L) 

Bogle  &  Priest  and  E.  T.  Miller,  for  the  appellant. 

Dawson  &  Oayin  and  Bassieiir,  Schuarmaoher  ft  Baasieor, 
for  the  respondenti 
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»«8  VALLIANT,  P.  J.  Plaintiff  sues  on  an  alleged  im- 
plied contract  of  defendant  to  pay  him  the  reasonable  value 
of  his  services  as  a  physician  rendered  to  defendant's  adult 
son  at  defendant's  request. 

The  facts  are:  The  defendant  and  his  son,  Frank  Law- 
rence, both  former  residents  of  St.  Louis,  were  at  the  time 
in  question  living  in  New  York  City.  The  son,  forty-two 
years  of  age,  was  not  living  with  his  father  but  at  a  hotel; 
he  was  a  man  of  considerable  means,  carrying  on  a  business 
of  his  own.  Plaintiff  is"  a  physician,  residing  in  St.  Louis. 
While  defendant  and  his  son  resided  in  this  city  the  latter 
became  in  bad  health  and  came  under  the  care  of  the  plain- 
tiff. The  relation  of  physician  and  patient  had  existed  be- 
tween them  for  several  years.  Plaintiff's  bills  for  medical 
services  rendered  in  St.  Louis  to  Frank  Lawrence  were  pre- 
sented to  and  paid  by  him.  In  lg99  plaintiff,  in  St.  Louis, 
received  a  telegram  from  defendant,  then  in  Virginia,  ^®®  ask- 
ing him  to  go  to  some  place  in  Michigan,  where  his  son  then 
was  sick,  to  minister  to  him  as  a  physician,  and  plaintiff 
was  on  the  eve  of  going  when  he  received  another  telegram 
stating  that  Frank  had  already  started  for  his  home  in  St. 
Louis.  On  his  arrival  here  plaintiff  rendered  him  medical 
services  and  he  paid  the  bill.  In  1900  Frank  Lawrence  went 
to  Europe  and  the  plaintiff  went  with  him  as  his  attending 
physician.  The  plaintiff  testified  that  he  did  not  go  on  that 
journey  at  the  request  of  Frank  Lawrence  alone,  but  on  the 
request  also  of  Dr.  Lawrence,  the  defendant,  who  promised 
plaintiff  that  he  would  pay  him  or  see  him  well  remuner- 
ated for  his  services;  that  after  their  return  from  Europe 
he  spoke  to  Dr.  Lawrence  about  paying  him  and  Dr.  Law- 
rence repudiated  the  contract.  All  the  pay  plaintiff  received 
for  his  services  on  that  trip,  lasting  three  months,  was  one 
thousand  dollars,  which  Frank  paid.  So  much  for  the  busi- 
ness relations  between  the  parties  prior  to  the  transaction 
now  in  suit. 

On  May  31,  1902,  Dr.  Lawrence  and  his  son  then  living  in 
New  York  and  the  plaintiff  in  St.  Louis,  the  plaintiff  re- 
ceived a  telegram  from  defendant  in  the  following  words: 
"Frank  is  quite  sick.  We  would  like  to  have  you  come  and 
treat  him.  Leave  on  noon  train  Sunday  via  Big  Four.  An- 
swer at  once."  Plaintiff  answered  June  1st:  **Will  leave 
on  Big  Four  at  noon  to-day."  He  accordingly  arrived  in 
New  York  on  the  afternoon  of  June  2d,  was  met  at  the  sta- 
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tion  by  a  messenger  of  Dr.  Lawrence,  conducted  to  the  lat- 
ter's  residence,  and  after  tea  was  conducted  to  •the  hotel 
where  Frank  Lawrence  lay  very  ill.  Plaintiff  remained  in 
constant  attendance  on  the  sick  man,  ministering  to  him  day 
and  night  until  he  died,  July  9th.  The  particular  character 
of  the  services  rendered  was  in  evidence,  and  there  was  tes- 
timony on  the  part  of  the  plaintiff  tending  to  show  that  the 
services  were  worth  three  hundred  dollars,  four  hundred  dol- 
lars, five  hundred  dollars  ^'^^  and  one  thousand  dollars  a 
day.  The  amount  of  the  bill  sued*for  was  sixteen  thousand 
dollars,  itemized  at  four  hundred  dollars  a  day  for  forty 
days.  The  evidence  on  the  part  of  the  defendant  was  that 
from  four  thousand  dollars  to  six  thousand  dollars  would  be 
ample  pay  for  the  services  rendered.  The  verdict  was  for 
the  plaintiff  for  twelve  thousand  six  hundred  and  sixty-six 
dollars.  The  court  sustained  defendant's  motion  for  a  new 
trial  on  the  ground  of  error  in  the  instructions,  and  that  the 
verdict  was  excessive;  the  plaintiff  appealed. 

1.  Before  we  reach  the  points  on  which  the  trial  court 
based  its  ruling,  we  must  consider  the  point  first  presented 
in  the  brief  for  defendant — ^that  is,  that  the  plaintiff  made 
out  no  case  to  go  to  the  jury.  The  defendant's  proposition 
is  that  from  the  facts  and  circumstances  shown  by  the  plain- 
tiff's evidence  the  law  implies  no  promise  or  obligation  on 
the  part  of  the  defendant  to  pay  for  the  services  rendered. 
There  is  no  express  contract  on  the  part  of  the  defendant 
shown ;  if  he  is  liable,  it  is  on  an  implied  contract.  Aecord- 
ing  to  the  defendant's  estimate  of  the  evidence  there  is  shown 
a  request  by  defendant  of  plaintiff  to  render  services  for  the 
benefit  of  another  and  nothing  more.  In  their  brief  the 
learned  counsel  quote  the  law  as  laid  down  in  Wood  on  Master 
and  Servant,  second  edition,  section  70:  **The  rule  is  that,  in 
order  to  render  one  liable  for  services  rendered  at  his  request, 
they  must  be  rendered  for  his  benefit,  or  under  such  circum- 
stances that  the  person  requested  to  render  them  was  justified 
in  understanding  that  they  were  for  his  benefit  or  upon  his 
credit.  But  if  the  person  performing  the  services  knows 
they  are  not  for  the  benefit  of  the  person  making  the  request, 
and  that  he  is  under  no  legal  obligation  to  pay  therefor,  he 
cannot  predicate  a  claim  against  him,  unless  he  expressly 
promised  to  pay  for  them  before  the  services  were  rendered." 

That  is  a  correct  statement  of  the  general  rule  of  law  on 
that  subject,  but  it  is  not  of  invariable  application.    We  see 
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no  objection  to  applying  it  to  the  case  •'''^^  of  one  calling  a 
physician  to  a  suffering  stranger  when  there  is  nothing  in 
the  situation  to  suggest  to  the  physician  that  the  man  call- 
ing him  has  any  deeper  interest  in  the  case  than  the  prompt- 
ing of  common  humanity.  And  we  see  no  objection  to  apply- 
ing the  rule  to  the  case  of  a  father  calling  a  physician  to 
wait  on  his  son  if  the  son  is  of  age  and  living  to  himself, 
and  if  there  is  nothing  in  the  conditions  to  indicate  that  the 
father  is  taking  upon  himself  anything  more  than  the  office 
of  messenger  for  his  son.  But  there  is  something  more  than 
the  dictates  of  common  humanity  between  father  and  son, 
and  the  fact  of  that  relationship  is  to  be  considered  in  con- 
nection with  other  circumstances,  if  there  are  other  circum- 
stances, indicating  to  the  physician  that  the  father  calls  him 
on  his  own  account  to  serve  his  son. 

In  an  early  Pennsylvania  case  cited  in  the  brief  for  de- 
fendant (Boyd  V.  Sappington,  4  Watts,  247),  it  was  held 
that  no  contract  to  pay  for  the  services  was  implied  from  the 
mere  fact  that  the  defendant  called  a  physician  to  attend  his 
adult  son  lying  ill  at  defendant's  home.  The  evidence  showed 
that  the  father  had  called  on  the  physician  and  made  the  re- 
quest ;  the  physician  at  first  hesitated,  the  father  insisted  and 
the  physician  complied.  The  physician  knew  that  the  son, 
although  living  with  his  father,  was  over  twenty-one  years 
old,  in  business  for  himself,  and  had  property  to  answer  the  . 
demand.  The  father,  when  he  was  requesting  the  physician 
to  go,  stated  to  him  that  it  was  his  son's  request  that  he  should 
come.  It  was  held  that  out  of  those  facts  an  implied  con- 
tract on  the  part  of  the  father  to  pay  the  bill  did  not  arise. 
The  court  said:  ''There  is  nothing  in  the  special  circumstances 
relied  on  to  take  it  out  of  the  general  principle;  and  it  is 
very  clear  that  had  the  defendant  been  a  stranger,  however 
urgent  he  may  have  been,  and  whatever  opinions  the  physician 
may  have  formed  of  his  liability,  he  would  ^''^  not  have  been 
chargeable  without  an  express  agreement  to  pay;  as,  for  in- 
stance, in  the  case  of  an  innkeeper,  or  any  other  individual 
whose  guest  may  receive  the  aid  of  medical  advice.  A  differ- 
ent principle  would  be  very  pernicious ;  as  but  few  would  be 
willing  to  run  the  risk  of  calling  in  the  aid  of  a  physician, 
where  the  patient  was  a  stranger,  or  of  doubtful  ability  to 
pay."  That  is  the  strongest  case  cited  in  the  brief  for  de- 
fendant in  support  of  his  theory  on  this  branch  of  the  case. 
Except  for  the  fact  that  in  that  case  the  sick  man  was  the 
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defendant's  son,  there  was  nothing  to  distinguish  it  from  the 
case  of  calling  a  physician  to  the  aid  of  a  stranger  under  his 
roof.  The  physician  called  was  within  the  field  of  his  daily 
work;  there  was  nothing  unusaal  in  the  calL 

In  Crane  v.  Baudouine,  55  N.  Y.  256,  the  patient  was  the 
defendant's  daughter,  a  married  woman  living  with  her  hus- 
band separate  from  her  father's  family,  and  when  taken  sick 
had  come  to  her  father's  home  to  be  under  the  care  of  her 
mother.  The  father  had  not  requested  the  physician's  at- 
tention to  his  daughter,  but  received  him  when  he  came,  con- 
versed with  him  about  the  case,  and  knew  the  extent  of  the 
services  rendered.  The  court  held  that  the  father  was  not 
liable  for  the  physician's  bill. 

Edelman  v.  McDonell,  126  Cal.  210,  58  Pac.  528,  is  also 
referred  to.  In  that  case  the  physicians  had  undertaken  the 
treatment  of  the  defendant's  son  at  his  request,  and  after 
they  had  begun  to  render  their  services  the  father  made  state- 
ments to  them  that  induced  them  to  believe  that  he  intended 
to  pay  the  bill,  and  they  stated  that  they  relied  on  those  state- 
ments and  gave  credit  to  both  father  and  son,  and  the  suit 
was  against  both.  It  did  not  appear  in  the  evidence  what 
services  were  rendered  after  the  alleged  statements  of  the 
father  or  their  value.  The  court  held  that  the  contract  was 
that  of  the  son ;  ®^®  that  the  alleged  statements  of  the  father 
were  not  in  writing,  and  he  was  not  bound. 

In  Rankin  v.  Beale,  68  Mo.  App.  325,  there  was  testimony 
tending  to  show  that  a  father  had  requested  the  physician 
to  attend  his  son,  twenty-three  years  old,  then  side  in  the 
father's  house,  and  that  after  the  services  had  been  rendered 
the  father  promised  to  pay  for  the  same ;  there  was  testimony 
on  the  other  side  contradicting  this.  The  court  instructed 
the  jury  to  the  effect  that  although  the  son  was  over  twenty- 
one  years  of  age,  yet  if  he  was  sick  in  his  father's  house,  and 
the  father  requested  the  physician  to  attend  him,  or  if  the 
father  stated  to  the  physician  that  he  would  pay  the  bill, 
then  he  was  liable.  That  instruction  directed  a  verdict 
against  the  father  either  on  an  implied  agreement  or  express 
contract,  the  implied  agreement  resting  alone  on  the  father's 
request  to  the  physician  to  attend  his  son,  the  express  under- 
taking on  a  promise  to  pay  after  the  services  had  been  ren- 
dered. The  court  held  that  the  mere  request  did  not  imply 
an  agreement  to  pay,  and  that  the  promise  made  after  the 
services  had  been  rendered  was  nudum  pactum. 
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From  those  decisions  the  learned  counsel  citing  them  draw 
the  conclusion  that  a  promise  to  pay  the  bill  is  not  implied 
from  the  fact  that  a  father  calls  a  physician  to  attend  his 
sick  son,  who  is  a  man  of  mature  age,  and  to  that  extent  we 
think  the  conclusion  is  justified,  but  we  do  not  go  with  the 
counsel  to  the  extent  of  holding  that  a  father  calling  a  physi- 
cian to  attend  his  adult  son  can  be  rendered  liable  only  on 
an  express  contract,  because  we  hold  that  the  circumstances 
or  conditions  may  be  such  as  to  lead  the  physician  to  be- 
lieve, and  to  charge  the  father  with  knowledge  that  the  physi- 
cian does  believe,  that  the  father  is  undertaking  to  pay  for 
the  services  to  be  rendered.  Whilst  the  calling  of  a  physician 
to  the  bedside  of  a  sick  man  has  in  the  nature  of  the  case  its 
own  elements  of  exception  •"''*  to  the  general  rule,  yet  it  is 
not  put  so  far  in  a  class  to  itself  as  to  exempt  it*  entirely  from 
the  category  of  implied  contracts.  Whether  the  facts  of  a 
case  are  such  as  to  present  a  question  of  whether  or  not  a 
contract  may  be  implied  is  sometimes  a  question  of  fact  and 
sometimes  one  of  law ;  if  in  the  facts  relied  on,  taken  as  true, 
there  is  nothing  to  justify  the  inference,  the  court  will  so 
decide  as  a  matter  of  law,  but  if  they  are  such  as  that  if  cred- 
ited the  inference  might  or  might  not  legitimately  be  drawn, 
it  is  a  question  of  fact.  We  think  the  evidence  for  the  plain- 
tiff in  this  case  tends  to  prove  a  condition  of  affairs  from 
which  the  triers  of  the  fact,  if  they  should  see  fit  to  draw  the 
inference,  might  with  reason  do  so  that  Dr.  Lawrence  in- 
tended the  plaintiff  to. understand,  and  the  plaintiff  did  un- 
derstand, that  he  would  pay  for  the  services  which  the  tele- 
gram called  the  plaintiff  to  render.  This  was  not  a  call  on 
the  plaintiff  for  services  in  the  field  of  his  daily  work.  It 
called  him  away  from  his  established  field  of  action ;  it  called 
him,  in  effect,  to  resign  his  practice,  to  dedicate  himself  for 
the  time  being  solely  to  the  service  of  the  defendant's  son, 
whatever  the  consequence  might  be  to  his  general  practice. 
This  is  altogether  outside  of  the  category  of  the  cases  above 
referred  to.  The  patient  was  not  one  of  twenty  or  more  for 
whom  the  physician  might  prescribe  in  a  day;  he  was  one 
for  whom  the  physician  must  give  up  all  other  patients.  The 
call  was  a  very  unusual  one,  and  it  involved  unusual  financial 
consequences. 

The  plaintiff  had  made  a  trip  to  Europe  in  professional 
attendance  on  defendant's  son  and,  according  to  his  testi- 
mony,  he  had  undertaken  that  journey  partly,  at  least,  on 
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the  request  of  defendant,  but  when  they  returned  defendant 
denied  that  he  had  made  the  request  and  refused  to  recognize 
the  obligation.  The  testimony  on  that  point  was  meager, 
but  it  indicates  that  on  the  return  from  the  trip  to  Europe 
there  was  a  misunderstanding  *''*  between  plaintiff  and  de- 
fendant as  to  the  liability  of  the  latter  for  the  services  ren- 
dered on  that  occasion,  tiie  defendant  denying  that  the  trip 
had  been  taken  at  his  request  and  the  plaintiff  did  not  press 
the  point  The  matter  ended  with  plaintiff's  receiving  from 
Frank  Lawrence  a  sum  of  money  which  he  regarded  as  inade- 
quate. After  that  came  the  transaction  now  under  considera- 
tion in  which  there  is  no  room  to  question  at  least  one  fact — 
that  is,  that  the  plaintiff  went  to  New  York  and  entered  upon 
this  service  at  the  request  of  the  defendant.  The  telegram 
was  not  couched  in  form  of  a  message  from  the  sick  man  ; 
the  writer  was  not  in  the  character  of  the  conveyor  of  a  re- 
<iuest  from  another,  and  did  not  assume  to  express  merely 
another's  wish  or  merely  make  the  announcement  that  there 
was  a  sick  man  there  needing  attention.  He  expressed  his 
own  desire,  uniting  his  own  with  that  of  his  son  or  possibly 
of  some  other  member  of  the  family,  under  the  first  person 
plural  of  the  pronoun:  ** Frank  is  quite  sick.  We  would  like 
to  have  you  come  and  treat  him.  Leave  on  noon  train  Sun- 
day via  Big  Four.    Answer  at  once." 

If  the  plaintiff's  testimony  gives  the  correct  version  of  the 
controversy  or  misunderstanding  as  to  the  defendant's  lia- 
bility for  the  services  rendered  on  the  trip  to  Europe,  Dr. 
Lawrence  should  have  known  that  the  plaintiff  would  under- 
stand that  telegram  as  carrying  by  implication  a  promise  to 
pay,  or  at  least  that  he  was  liable  to  put  that  construction 
on  it. 

The  telegram  is  to  be  interpreted  in  the  light  of  the  rela- 
tion of  the  parties  and  of  their  past  transactions  with  each 
other.  Whether  in  that  light  the  defendant  had  reason  to 
believe  that  the  plaintiff  would  understand  the  telegram  to 
imply  an  agreement  to  pay,  and  plaintiff  did  so  understand, 
were  questions  for  the  jury  under  proper  instructions,  and 
if  the  jury  should  so  find,  the  verdict  should  be  for  the  plain- 
tiff. 

^''^  2.  It  was  shown  in  evidence  over  the  objection  of  the 
defendant  that  he  was  a  very  wealthy  man,  and  on  the  meas- 
ure of  damages  the  court  in  its  instructions  authorized  the 
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jury  to  take  that  fact  into  account.     The  instructions  cover- 
ing that  point  were  as  follows: 

**2.  In  determining  what  is  the  reasonable  value  of  the 
services  rendered  by  the  plaintiff,  the  jury  should  take  into 
account  the  circumstances  and  conditions  under  which  the 
services  were  rendered,  the  length  of  time  employed,  the  pro- 
fessional character  and  standing  of  plaintiff,  the  absence  of 
plaintiff  from  his  residence  and  place  of  business,  the  nature 
of  the  ailment  of  the  patient,  the  nature  of  the  services  them- 
selves, the  danger,  if  any,  of  infection  or  contagion  incident 
thereto,  the  professional  skill  and  experience  required  for 
their  proper  rendition,  the  ability  of  the  person  liable  there- 
for to  pay,  together  with  all  other  facts  and  circumstances 
shown  in  evidence,  relative  to  such  services ;  and,  having  con- 
sidered all  such  facts  and  circumstances,  the  jury  should  fix 
the  value  of  the  services  at  such  an  amount  as,  under  all  the 
evidence,  they  believe  to  be  reasonable  and  proper." 

*'3.  The  jury  are  instructed  that  the  evidence  touching  the 
financial  ability  of  the  defendant  may  be  considered  by  the 
jury  not  to  enhance  the  fees  above  a  reasonable  compensa- 
tion, but  solely  to  determine  whether  the  defendant,  if  they 
find,  under  the  other  instructions,  he  is  liable  at  all,  is  able 
to  pay  a  fair  and  just  and  reasonable  compensation  for  the 
services  rendered  to  his  son." 

The  trial  court  sustained  the  defendant's  motion  for  a  new 
trial  on  the  ground,  partly,  that  those  instructions  were  erro- 
neous.    In  that  ruling  the  court  was  correct. 

We  are  referred  to  some  decisions  as  sustaining  the  propo- 
sition that  the  fact  that  a  man  is  amply  able  to  respond  to  a 
judgment  for  the  debt  sued  for  is  one  ^^'^  to  be  taken  into 
account  in  determining  the  amount  to  be  awarded  against  him, 
but  to  the  extent  that  those  cases  so  hold  we  do  not  agree  with 
them.  Among  those  cited  are  two  Missouri  cases — Hurt  v. 
Jones,  105  Mo.  App.  106,  79  S.  W.  486,  and  Ryans  v.  Hospes, 
167  Mo.  342,  67  S.  W,  285— but  we  do  not  understand  those 
cases  as  so  holding.  Hurt  v.  Jones,  105  Mo.  App.  106,  79 
S.  W.  486,  is  only  authority  for  saying  that  evidence  show- 
ing a  custom  of  trade  fixing  the  value  of  the  services  of  a 
real  estate  agent  negotiating  a  sale  at  two  and  a  half  per 
cent  of  the  value  of  the  property  sold  was  admissible;  the 
ability  of  the  defendant  to  pay  was  not  brought  into  question. 
In  Ryans  v.  Hospes,  167  Mo.  342,  67  S.  W.  285,  the  plain- 
tiff  sued  for  the  reasonable  value  of  his  services  as  a  nurse 
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rendered  to  defendant's  testator  in  his  lifetime,  in  his  last 
illness.  The  defendant  himself  introduced  the  evidence  of 
the  value  of  the  estate,  and  made  the  fact  of  the  testator's 
great  wealth  the  basis  of  an  argument  that  a  presumption 
of  payment  must  be  indulged.  There  was  no  instruction  to 
the  jury  to  take  into  account  the  wealth  of  the  testator,  in 
assessing  the  reasonable  value  of  the  services.  The  amount 
awarded  in  the  verdict  was  within  the  value  testified  to  by 
the  plaintiff's  witnesses,  and  there  was  no  evidence  for  de- 
fendant  tending  to  show  that  that  estimate  was  excessive. 
In  commenting  on  the  amount  of  the  verdict  the  court  used 
the  language  quoted  in  the  brief  of  plaintiff's  counsel  that 
''while  the  verdict  would  be  large  for  such  services  rendered 
a  person  of  ordinary  means,  it  must  be  borne  in  mind  that 
Dr.  Bradford  was  a  man  of  great  wealth;  that  he  had  no 
family  to  bear  a  portion  of  the  burden  of  nursing  him  in 
his  afflicted  old  age,"  etc.  That  language  was  not  used  in 
deciding  any  question  at  issue  in  the  case,  and  it  seems  rather 
to  relate  to  the  nature  of  the  services — ^that  is,  the  exclusive- 
ness  on  the  plaintiff  of  the  burden  of  nursing.  But  however 
that  may  be,  the  question  we  are  now  to  decide  was  not  in  that 
case.  *''®  In  a  case  of  this  kind,  if  the  plaintiff  is  entitled 
to  recover  at  all,  he  is  entitled  to  recover  the  reasonable  value 
of  the  services  rendered.  He  is  entitled  to  a  verdict  for  the 
reasonable  value  of  his  services,  although  the  defendant  may 
be  a  poor  man;  he  is  not  entitled  to  a  verdict  for  more  than 
the  reasonable  value  of  his  services,  although  the  defendant 
may  be  a  man  of  great  wealth.  The  jury^  in  a  case  of  this 
kind,  have  no  concern  with  the  question  of  the  defendant's 
ability  to  satisfy  the  judgment 

Ward  V.  Kohn,  58  Fed.  462,  7  C.  C.  A.  314,  is  cited  in  the 
brief  for  plaintiff.  There  the  court  commented  on  the  well- 
known  practice  in  our  profession  of  charging  a  poor  man 
less  for  legal  services  rendered  than  those  services  are  worth, 
and,  on  the  other  hand,  of  charging  a  wealthy  client  a  full, 
fair  and  reasonable  compensation,  and  the  court  said:  ''The 
fees  the  attorney  deserves  from  such  a  client  should  not  be 
measured  by  the  inadequate  compensation  and  small  fees  the 
gentlemen  of  the  bar  usually  received  from  those  who  are 
unable  to  pay  at  all  or  to  pay  a  fair  compensation,  but  they 
should  be  measured  by  the  fees  usually  obtained  by  attor- 
neys for  like  service  from  those  who  are  able  to  pay  just 
compensation  for  the  services  rendered."     That  is  to  say,  in 
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€stimatiDg  the  value  of  the  services  the  jury  should  not  take 
for  a  standard  of  measurement  the  fees  a  lawyer  would  charge 
a  poor  man,  in  consideration  of  his  poverty,  but  should  esti- 
mate the  services  at  their  full,  fair  value.  That  is  sound 
doctrine  as  far  as  it  goes,  but  it  does  not  authorize  the  plain- 
tiff to  show  to  the  jury  the  defendant's  wealth  as  an  ele- 
ment, to  be  taken  into  the  account  in  the  measurement  of  the 
value  of  the  services,  unless  it  is  in  rebuttal  of  evidence  from 
the  other  side  attempting  to  show  the  custom  of  a  lower 
standard.  If  the  defendant  should  introduce  evidence  to 
show  that  the  plaintiff  for  similar  services  was  accustomed 
to  charge  smaller  fees  than  those  sued  for,  the  plaintiff 
^'^  would  have  a  right  to  show,  if  such  was  the  fact,  that 
the  smaller  fees  were  charged  to  poor  men  because  of  their 
poverty,  but  that  the  defendant's  financial  condition  justified 
a  charge  for  fair  and  reasonable  compensation.  In  the  case 
at  bar  there  was  no  effort  on  the  part  of  defendant  to  prove 
that  the  plaintiff  or  other  physicians  were  in  the  habit  of 
charfying  smaller  fees  for  like  services,  hence  there  was  no 
occasion  for  rebuttal  evidence  to  show  that  smaller  fees  were 
charged  out  of  consideration  for  the  poverty  of  the  patients 
and  that  defendant's  financial  condition  did  not  entitle  him 
to  that  indulgence. 

Instruction  3  did  not  cure  the  error  in  this  respect  of  in- 
struction 2;  it  justified  the  jury  in  believing  that  there  was 
a  difference  between  the  reasonable  value  of  services  rendered 
a  rich  man. and  those  of  the  same  kind  rendered  a  poor  man. 
There  is  no  such  difference. 

3.  Over  defendant's  objection  testimony  went  in  to  show 
that  the  plaintiff  was  a  physician  of  good  reputation  in  the 
community,  and  instruction  numbered  2  authorized  the  jury, 
in  assessing  the  value  of  the  services,  to  take  that  fact  into 
account.  That  was  error.  The  plaintiff's  general  profes- 
sional reputation  was  not  drawn  in  question,  and  the  jury 
had  no  right  to  consider  it  in  estimating  the  value  of  the 
services. 

The  plaintiff's  professional  reputation  in  the  community 
would  doubtless  have  some  influence  on  the  amount  of  in- 
come derived  from  his  practice,  and  if  that  was  in  dispute 
and  if  he  was  suing  for  loss  of  income  caused  by  absence 
from  home  in  the  service  of  defendant,  evidence  of  that  repu- 
tation would  be  admissible.  But  there  was  no  question  of 
that  kind  in  the  case.    The  plaintiff  testified  that  his  income 
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was  six  thoiisand  dollars  to  ten  thousand  dollars  a  year,  and 
there  was  no  dispute  of  that.  Besides,  he  is  not  suing  for 
compensation  for  loss  of  income  occasioned  by  absence  from 
home  in  the  service  of  defendant.  His  petition  is  short  and 
to  the  point;  *®^  in  it  he  says  that  at  the  request  of  the  de- 
fendant he  rendered  professional  services  to  defendant's  son 
and  that  the  services  rendered  were  reasonably  worth  sixteen 
thousand  dollars.  It  is  the  value  of  the  services  alone  that 
he  sues  to  recover. 

It  was  competent  for  the  plaintiff  to  show  that  he  was  & 
physician  of  learning  and  skill,  and  that  fact  should  be  taken 
as  an  element  in  estimating  the  value  of  the  services  rendered. 
But  the  plaintiff's  general  reputation  as  a  physician  had  no 
more  to  do  with  the  case  than  his  general  reputation  as  a 
man. 

4.  Instruction  2  is  faulty  also  in  this:  It  apparently  as- 
sumes that  the  jury  is  going  to  find  for  the  plaintiff  and 
assess  the  value  of  the  services  in  question,  and  the  instruc- 
tion is  limited  alone  to  directions  as  to  what  the  jury  should 
take  into  account  in  making  the  assessment.  The  instruction 
should  have  given  the  jury  to  understand  that  before  they 
would  reach  the  question  of  quantum  valebat  they  should  find 
for  the  plaintiff  on  the  main  issue,  something  for  example, 
like  this :  If  the  juiy  find  for  the  plaintiff,  then,  in  determin- 
ing what  is  the  reasonable  value  of  the  services  rendered  by 
the  plaintiff,  the  jury  should  take  into  account,  etc.  We  do 
not  regard  this  as  a  grave  error,  but  since  it  has. been  called 
to  our  attention  we  pass  judgment  on  it  that  it  may  be  cor- 
rected at  the  retrial. 

5.  The  court  excluded  evidence  offered  by  defendant  to 
show  that  the  defendant's  son  Frank  Lawrence  was  a  man 
of  considerable  fortune  and  amply  able  to  pay  for  the  services. 
It  was  error  to  exclude  that  testimony.  The  testimony 
showed  that  the  plaintiff,  the  defendant  and  the  defendant's 
son  were  well  acquainted  with  each  other.  Plaintiff  knew  in 
a  general  way  the  financial  standing  of  the  father  and  the  son. 
If  it  had  been  the  fact  that  the  son  was  impecunious  and  the 
plaintiff  knew  it,  and  defendant  *®*  knew  that  the  plaintiff 
knew  it,  would  not  that  fact  have  naturally  influenced  the 
plaintiff  in  drawing  the  inference  that  the  defendant  intended 
to  pay  for  the  services  he  called  him  to  perform?  And,  on 
the  other  hand,  if  it  was  known  to  both  parties  that  the  sod 
was  himself  a  man  of  considerable  wealth,  would  that  not 
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naturally  render  the  inference  less  violent?  It  was  a  fact 
by  no  means  conclusive,  but  it  was  one  of  the  many  facts  in 
the  case  to  be  taken  into  account  and  given  such  weight  as- 
the  jury  should  see  fit  to  give  it. 

6.  The  learned  trial  court  also  assigned  as  a  reason  for 
granting  the  new  trial  that  the  verdict  was  excessive.  That 
is  a  point  peculiarly  within  the  province  of  the  trial  judges 
it  is  one  that  he  is  better  qualified  to  judge  than  an  appel- 
late court;  the  law  puts  that  important  responsibility  upon 
him  and  it  advances  the  cause  of  justice  when  the  trial  judge 
courageously  performs  that  duty:  Friedman  v.  Pulitzer  Pub- 
lishing Co.,  102  Mo.  App.  683,  77  S.  W.  340.  We  see  noth- 
ing  calling  for  a  review  of  the  ruling  of  the  trial  court  on 
this  point. 

The  order  granting  a  new  trial  is  affirmed. 

AU  concur  except  Woodson,  J.,  not  sitting. 


Evidence  of  the  Value  of  a  Patient 's  Estate  is  nsuallj  inadmisBible  iik 
determining  the  reasonable  value  of  the  physician's  services  in  at- 
tending him:  Morrlssett  y.  Wood,  123  Ala.  384,  82  Am.  St  Bep.  127f 
Gotnam  v.  Wisdom,  83  Ark.  601,  119  Am.  St.  Bep.  157. 


STATE  v.  SWAGERTY. 

[203  Mo.  617,  102  S.  W.  483.] 

AUTOMOBILES,  Operated  and  Propelled  in  a  manner  not  in- 
compatible with  the  safety  of  the  traveling  public,  have  equal  rights 
with  other  vehicles  upon  the  public  highway,  subject  to  such  rules 
and  regulations  as  are  prescribed  by  law.     (p.  674.) 

CONSTITUTIONAIi  LAW— Class  Legislation.— If  conditions 
reasonably  justify  the  distinguishing  of  a  class,  and  the  law  affects 
equally  all  who  come  within  that  class,  such  law  is  not  unconstitu- 
tional as  class  legislation,     (p.  674.) 

AUTOMOBILES — Constitutional  Law — Special  Legislation. — A 
statute  regulating  the  operation  and  speed  of  automobiles  on  the  pub- 
lie  streets,  roads,  and  highways  is  not  unconstitutional  as  special 
legislation  on  the  ground  that  it  does  not  apply  to  all  vehicles  using 
the  public  highways,     (p.  674.) 

AUTOMOBILES — ^FoUco  Begolations. — A  statute  regulating  the 
operation  and  speed  of  automobiles  on  streets,  roads  and  highways,  if 
otherwise  valid,  is  a  police  regulation,  and  clearly  within  the  power 
of  the  legislature  to  enact,     ^p.  675.) 

AUTOMOBILES — ^Regulation  of  Speed. — ^The  validity  of  a  sec- 
tion of  a  statute  fixing  the  rate  of  speed  at  which  automobiles  may 
be  operated  upon  the  public  highway  does  not  depend  upon  the 
validity  of  another  section  of  such  statute  requiring  the  obtaining 
of  a  license  to  operate  an  automobile,     (p.  677.) 
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AUTOMOBILES — ^Regulation  of  Speed. — A  statute  limiting  the 
rate  of  speed  at  which  automobiles  may  be  run  on  the  public  high- 
ways to  nine  miles  per  hour  is  within  the  power  of  the  legialature 
to  enact,  and  cannot  be  declared  void  on  the  ground  that  it  is  un- 
reasonable,    (p.  677.) 

H.  S.  Hadley,  attorney  general,  and  N.  T.  Gentry,  assis- 
tant attorney  general,   for  the  state. 

B.  H.  Stevens  and  Kehr  &  Tittmann,  for  the  appellant 

^^  BURGESS,  J.  On  the  twenty-ninth  day  of  October, 
1905,  there  was  filed  by  the  prosecuting  attorney  of  St.  Louis 
county,  before  R.  P.  Stevens,  a  justice  of  the  peace  of  said 
county,  an  information  charging  that  defendant,  J.  L.  Swag- 
erty,  did  willfully  and  unlawfully,  at  said  cotuity,  on  said 
twenty-ninth  day  of  October,  1905,  operate  and  run  a  certain 
automobile,  propelled  by  steam,  gasoline,  electricity  or  other 
motive  power,  at  a  greater  rate  of  speed  than  nine  miles  per 
hour,  contrary  to  the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state. 

Thereafter,  on  November  16,  1905,  said  justice  heard  said 
cause,  and  found  the  defendant  guilty,  and  assessed  his  pun- 
ishment at  a  fine  of  one  hundred  dollars  and  costs.  Defend- 
ant appealed  from  this  judgment  to  the  circuit  court  of  St. 
Louis  county,  where,  on  the  twenty-third  day  of  May,  1906, 
the  cause  was  again  tried  by  the  court,  a  jury  being  waived, 
and  the  defendant  again  convicted,  and  his  punishment  fixed 
at  a  fine  of  one  hundred  dollars  and  costs.  In  due  time 
defendant  filed  motions  for  a  new  trial  and  in  arrest,  which 
were  overruled,  and  defendant  appealed  to  this  court. 

The  evidence  showed  very  conclusively  that  on  Sunday,  the 
twenty-ninth  day  of  October,  1905,  the  defendant,  on  the 
Clayton  road,  one  of  the  public  highways  of  St.  Louis  county, 
operated  an  automobile  at  a  speed  of  **^  twenty  miles  per 
hour,  and  that  the  automobile  was  propelled  by  gasoline. 
The  state  asked  for  no  declarations  of  law.  The  defendant 
asked  the  court  to  declare  the  law  to  be  that  the  act  in  ques- 
tion was  unconstitutional  and  void,  which  the  court  refused 
to  do,  and  the  defendant  duly  excepted. 

This  prosecution  is  based  upon  the  act  of  1903,  entitled, 
"An  act  regulating  the  operation  and  speed  of  automobiles 
on  the  public  streets,  roads  and  highways  of  this  state,  fixing 
the  amount  of  license,  and  prescribing  a  penalty  for  violat- 
ing same/'  approved  March  23,  1903.    It  is  as  follows; 
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''Section  1.  Every  person,  corporation,  company  or  copart- 
nership engaged  in  operating  any  automobile  by  steam,  gaso- 
line or  electricity  or  other  motive  power  upon  any  of  the  pub- 
lic streets,  roads  or  highways  of  this  state,  shall  keep  a  vigilant 
watch  for  vehicles,  carriages  or  wagons  drawn  by  animals,  and 
especially  vehicles,  carriages  or  wagons  driven  by  women  or 
children,  and  shall  when  approaching  any  such  vehicle,  car- 
riage or  wagon  so  drawn  by  animal  or  animals,  stop  such  au- 
tomobile for  such  a  time  as  to  enable  such  person  in  charge  of 
any  such  vehicle,  carriage  or  wagon  to  pass,  or  if  going  in  the 
same  direction,  shall  before  attempting  to  pass  give  said  driver 
or  person  in  charge  of  any  such  vehicle,  carriage  or  wagon 
drawn  by  animal  or  animals  sufficient  notice  of  his  ov  their 
intention  to  pass,  by  the  sounding  of  a  bell  or  whistle,  and 
if  necessary  to  prevent  the  frightening  of  such  animal  or 
^inimals  bring  said  automobile  to  a  stop  in  order  to  give  such 
■driver  or  person  an  opportunity  to  alight  from  such  vehicle, 
<»rriage  or  wagon.  * 

"Sec.  2.  All  persons,  corporation,  company  or  copartner- 
fihip  engaged  in  operating  any  automobile  as  aforesaid,  shall, 
when  required  by  the  driver  or  person  in  charge  of  any  ve- 
hicle, carriage  or  wagon  drawn  by  any  animal  or  animals,  give 
the  right  of  way  to  such  ***  driver  of  such  vehicle,  carriage 
or  wagon,  and  shall  not  run  such  automobile  at  a  greater  rate 
of  speed  than  nine  miles  per  hour. 

**Sec.  3.  All  automobiles  operated  or  run  upon  any  of  the 
public  streets,  roads  or  highways  of  any  city  or  county  in  this 
fitate  shall  have  a  number  corresponding  to  the  number  of  the 
license,  placed  at  a  conspicuous  place ;  and  if  run  or  operated 
in  the  night,  shall  have  two  lighted  lamps  on  the  front  part 
of  said  automobile,  and  on  said  lamps  shall  be  painted  in  legi- 
hle  figures,  at  least  three  inches  long,  the  number  thereof. 

"Sec.  4.  Every  person,  corporation,  company  or  copart- 
nership desiring  to  operate  any  automobile  propelled  by  steam, 
gasoline  or  electricity  or  any  other  motive  power,  shall  obtain 
a  license  from  the  license  commissioner,  if  in  a  city  having 
such  commissioner,  or  if  desired  to  operate  same  in  any  county 
outside  the  corporate  limits  of  any  such  city  or  any  of  the 
public  highways,  streets  or  roads  of  this  state,  shall  obtain 
a  license  from  the  county  clerk  of  such  county  authorizing 
the  operating  of  such  automobile,  and  shall  pay  to  the  license 
commissioner,  if  in  a  city  having  such  commissioner,  or  if  in 
any  county  to  the  county  clerk  of  such  county,  the  sum  of  two 
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dollars  per  annum  for  each  automobile,  so  operated  and  run 
on  the  streets,  roads  and  highways,  which  said  sum  shall  be 
paid  into  and  become  a  part  of  the  general  road  fund. 

'*See.  5.  Any  person,  corporation,  company  or  copartner^ 
ship  violating  any  of  the  provisions  of  this  act  shall,  upon 
conviction,  be  adjudged  guilty  of  a  misdemeanor  and  pun- 
ished by  a  fine  of  not  less  than  one  hundred  dollars  nor  more- 
than  one  thousand  dollars,  or  by  imprisonment  in  the  county 
jail  not  less  than  thirty  days  nor  more  than  six  months,  or 
by  both  such  fine  and  imprisonment":  Laws  1903,  p.  162. 

Automobiles,  operated  and  propelled  in  a  manner  ***  not 
incompatible  with  the  safety  of  the  traveling  public,  have 
equal  rights  with  other  vehicles  upon  the  public  highway, 
subject  to  such  rules  and  regulations  as  are  prescribed  by  law. 

While  it  is  conceded  by  defendant  that  the  right  to  license 
or  tax  vehicles  or  the  use  of  vehicles  on  the  public  streets,  and 
to  regulate  such  use,  is  acknowledged  by  the  courts  of  this 
state  (St.  Louis  v.  Green,  7  Mo.  App.  468,  70  Mo.  562;  Kansas 
City  V.  Richardson,  90  Mo.  App.  450),  it  is  insisted  that  an 
analysis  of  those  cases  shows  that  the  legislative  acts  construed 
applied  to  all  vehicles  using  the  streets,  and  demonstrates 
that  when  the  reason  of  the  rule  on  which  these  decisions  are 
based  is  considered,  the  act  in  question  is  special  legislation, 
and,  therefore,  unconstitutional  and  void. 

There  can  be  no  question  but  that  an  act  which  relates  to 
persons  or  things  as  a  class  is  a  general  law,  while  an  act 
which  refers  to  particular  persons  or  things  of  a  class  is  a 
special  law:  State  v.  ToUe,  71  Mo.  645.  It  is  well  settled^ 
howevor,  in  this  state  that,  when  the  conditions  reasonably 
justify  the  distinguishing  of  a  class,  and  the  law  affects 
equally  all  who  come  within  that  class,  such  law  is  not  within 
the  constitutional  inhibition :  State  v.  Loomis,  115  Mo.  307,  32 
S.  W.  350,  21  L.  R.  A.  789 ;  State  v.  Miller,  100  Mo.  439,  13 
S.  W.  677 ;  State  v.  Granneman,  132  Mo.  326,  33  S.  W.  784 ; 
State  V.  Washburn,  167  Mo.  680,  90  Am.  St.  Rep.  430,  67  S. 
W.  492 ;  Ex  parte  Loving,  178  Mo.  194,  77  S.  W.  508. 

The  principal  objection  urged  against  the  act  is  that  it  is 
a  special  law  because  it  legislates  only  upon  automobiles,  and 
does  not  attempt  to  legislate  upon  all  vehicles  using  the  public 
highways.  We  are  unable  to  concur  with  the  defendant  in  thia 
view.  The  act  applies  to  and  affects  alike  all  members  of 
the  same  class;  that  is,  every  person,  corporation,  company 
or  copartnership  engaged  in  operating  any  automobile   by" 
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steam,  gasoline,  electricity  or  other  motive  power,  upon 
***  any  of  the  public  roads  or  highways  of  this  state.  It 
does  not  refer  to  particular  persons  or  things  of  a  class,  and 
is,  therefore,  a  general  and  not  a  special  law.  The  act  is  a 
police  regulation  and  its  passage  was  clearly  within  the  power 
of  the  legislature.  It  is  the  province  of  the  legislature  to  ex- 
ercise the  police  power  whenever  the  public  health,  comfort  or 
safety  seems  to  require  it.  In  passing  upon  the  constitution- 
ality of  a  similar  act  passed  by  the  legislature  of  Illinois,  the 
supreme  court  of  that  state,  in  Christy  v.  Elliott,  216  111.  31, 
108  Am.  St.  Rep.  196,  74  N.  E.  1035,  1  L.  R.  A.,  N.  S.,  215, 
said: 

''The  act  in  question  was  designed  to  secure  the  safety  of 
travelers  upon  the  public  highway.  It  is  a  matter  of  common 
knowledge  that  an  automobile  is  likely  to  frighten  horses.  It 
is  propelled  by  a  power  within  itself,  is  of  unusual  shape  and 
form,  is  capable  of  a  high  rate  of  speed,  and  produces  a  puflfing 
noise  when  in  motion.  All  this  makes  such  a  horseless  vehicle 
a  source  of  danger  to  persons  traveling  upon  the  highway  in 
vehicles  drawn  by  horses.  Such  laws  as  the  act  here  in  ques- 
tion  have  never  been  regarded  as  class  legislation,  simply  be- 
cause they  affect  one  class  and  not  another,  inasmuch  as  they 
affect  all  members  of  the  same  class  alike,  and  the  classifica- 
tion involved  in  the  law  is  founded  upon  a  reasonable  basis. 
*If  these  laws  be  otherwise  unobjectionable,  all  that  can  be 
required  in  these  cases  is  that  they  be  general  in  their  appli- 
cation to  the  class  or  locality  to  which  they  apply;  and  they 
are  then  public  in  character,  and  of  their  propriety  and  pol- 
icy the  legislature  must  judge':  Cooley's  Constitutional  Limi- 
tations, 6th  ed.,  pp.  479-481.  In  Barbier  v.  Connolly,  113  U. 
S.  27,  5  Sup.  Ct.  Rep.  357,  28  L.  ed.  923,  the  supreme  court 
of  the  United  States  said:  'Class  legislation,  discriminating 
against  some  and  favoring  others,  is  prohibited;  but  le«:isla- 
tion  which,  in  carrying  out  a  public  purpose,  is  limited  in  its 
application,  if  within  the  sphere  of  its  operation  it  affects 
alike  all  persons  similarly  situated,  ^^^  is  not  within  the 
amendment,'  which  amendment  referred  to  by  the  court  is 
the  fourteenth  amendment  to  the  constitution  of  the  United 
States,  which  provides  that  *no  state  shall  ....  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws.' 

'*  'Laws  public  in  their  objects  may  be  confined  to  a  par- 
ticular class  of  persons,  if  they  be  general  in  their  applica- 
tion to  the  class  to  which  they  apply,  provided  the  distinction 
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is  not  arbitrary,  but  rests  upon  some  reason  of  public  policy 
growing  out  of  the  condition  of  business  of  such  class':  Allen 
V.  Pioneer  Press  Co.,  40  Minn.  117,  12  Am.  St.  Rep.  707,  41 
N.  W.  936,  3  L.  R.  A.  532.  In  Minneapolis  &  St.  L.  R.  R.  v. 
Beckwith,  129  U.  S.  26,  9  Sup.  Ct.  Rep.  207,  32  L.  ed.  585,  it 
was  said:  *The  concluding  clause  of  the  first  section  of  the 
fourteenth  amendment  simply  requires  that  such  legislation 
shall  treat  alike  all  persons  brought  under  subjection  of  it. 
The  equal  protection  of  the  law  is  afforded  when  this  is  ac- 
complished. ....  -The  discriminations  which  are  open  to  ob- 
jection ....  are  those  where  persons  engaged  in  the  same 
business  are  subjected  to  different  restrictions,  or  are  held 
entitled  to  different  privileges,  under  the  same  conditions. 
It  is  only  then  that  the  discrimination  can  be  said  to  im- 
pair that  equal  right  which  all  can  claim  in  the  enforcement 
of  the  law. '  The  statute  in  controversy  in  the  case  at  bar  cer- 
tainly applies  to  all  drivers  of  automobiles  without  distinction, 
and  is  therefore  general  as  to  that  class,  and,  for  the  reason 
that  such  horseless  vehicles  constitute  a  source  of  danger  to 
travelers  upon  the  highway,  it  cannot  be  said  that  the  classifi- 
cation is  not  a  reasonable  one In  Sanitary  District  v. 

Bernstein,  175  111.  215,  51  N.  E.  720,  this  court  held  that  dis- 
crimination between  different  classes  of  litigants,  which  was 
merely  arbitrary  in  its  nature,  is  a  denial  of  the  right  of  liti- 
gants to  equal  protection  of  the  law,  but  that,  if  there  is  a 
reasonable  ground  of  distinction,  the  legislature  has  discre- 
tion to  impose  reasonable  conditions  or  restrictions,  which  it 
^^^  deems  in  furtherance  of  justice.  In  Lasher  v.  People, 
183  111.  226,  75  Am.  St.  Rep.  103,  55  N.  E.  663,  47  L.  R.  A. 
802,  it  was  said  by  this  court:  *The  legislature  have  power  to 
form  classes  for  the  purpose  of  police  regulation,  if  they  do 
not  arbitrarily  discriminate  between  persons  in  substantially 
the  same  situation.  The  discrimination  must  rest  upon  some 
reasonable  ground  of  difference. '  In  Minneapolis  &  St.  L.  R. 
R.  V.  Beckwith,  129  U.  S.  26,  9  Sup.  Ct.  Rep.  207,  32  L.  ed. 
585,  the  supreme  court  of  the  United  States  said:  'When  the 
calling  or  profession  or  business  is  attended  with  danger  or 
requires  a  certain  degree  of  scientific  knowledge  upon  which 
others  must  rely,  then  legislation  properly  steps  in  to  impose 
conditions  upon  its  exercise.'  It  is  certainly  true  that  the 
business  of  the  man  who  operates  and  propels  an  automobile 
along  the  public  highway,  called  a  chauffeur,  is  such  a  business 
as  is  above  alluded  to.    It  is  attended  with  danger  and  re- 
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quires  a  degree  of  scientific  knowledge  upon  which  others 
must  rely.  These  horseless  vehicles  are  certainly  capable  of 
being  propelled  at  a  greater  rate  of  speed  than  any  ordinary 
vehicles  known  to  the  traveling  public  prior  to  their  inven- 
tion, and  if  they  travel  at  any  rate  of  speed  of  which  they 
are  capable,  persons  injured  would  have  no  remedy,  except 
such  negligence  as  the  common  law  gives  a  remedy  for." 

This  prosecution  is  for  the  violation  of  section  2  of  said 
act,  which  prohibits  the  running  of  automobiles  at  a  greater 
rate  of  speed  than  nine  miles  an  hour  upon  any  public  road 
or  highway  in  this  state,  and  has  nothing  whatever  to  do  with 
section  4  of  said  act,  which  requires  every  person,  corporation, 
company  or  copartnership,  desiring  to  operate  any  automobile 
propelled  by  steam,  gasoline  or  electricity,  or  any  other  motive 
power,  to  obtain  a  license  from  the  proper  authority  for  that 
purpose,  and  to  pay  a  license  fee  of  two  dollars  therefor.  The 
validity  of  section  2  of  the  act  does  not  depend  upon  the  val- 
idity of  section  4.  St.  Louis  v.  Green,  7  Mo.  App.  468,  and 
Kansas  City  v.  ^^  Richardson,  90  Mo.  App.  450,  were  both 
actions  against  the  operators  of  vehicles  in  said  respective 
cities,  in  disregard  of  ordinances  of  said  cities  which  required 
all  such  persons  to  pay  a  license  tax  for  the  privilege  of  so 
doing,  and  are  not  in  point  in  this  case.  Numerous  criticisms 
are  passed  upon  the  different  sections  of  the  act,  none  of  which, 
however,  have  any  bearing  in  this  case  excepting  such  as  have 
reference  to  that  provision  of  section  2  which  limits  the  rate 
of  speed  at  which  automobiles  may  be  run  to  nine  miles  per 
hour.  It  is  claimed  by  defendant  that  this  speed  limit  is 
unreasonable,  because  it  applies  only  to  automobiles  and  not 
to  any  other  kind  of  vehicle,  and  because  a  limit  of  nine  miles 
an  hour  is  a  rate  of  speed  less  than  that  at  which  vehicles  as 
well  as  persons  on  horseback  frequently  go. 

It  is  of  common  knowledge  that  automobiles  are  frequently 
ran  at  a  very  high  rate  of  speed  on  the  public  highway^s,  and 
because  of  this,  and  their  peculiar  shape,  appearance  and  noise, 
they  frequently  frighten  horses  and  cause  them  to  become  un- 
manageable, and  do  much  injury  to  both  persons  and  property. 
To  prevent  such  occurrences  the  act  in  question  was  passed. 
With  the  reasonableness  or  unreasonableness  of  the  act  this 
court  has  nothing  to  do.  That  was  for  the  determination  of 
the  legislature,  whose  power  as  a  law-making  body  is  pre- 
scribed and  limited  only  by  the  state  and  federal  constitutions. 
In  Flint  Biver  Steamboat  Co.  v.  Foster,  5  Ga.  194,  48  Am. 
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Dec.  248,  Judge  Lumpkiii,  in  a  very  able  and  exhaustive  opin- 
ion in  which  he  discussed  the  authority  of  the  supreme  court 
to  declare  invalid  an  act  of  the  legislature  because  of  unreason- 
ableness, said:  ''  'I  should  conceive  that  in  no  case  whatever 
can  a  judge  oppose  his  own  opinion  and  authority  to  the  clear 
will  and  declaration  of  the  legislature,  as  long  as  it  acts  within 
the  pale  of  its  constitutional  competency.'  The  province  of 
the  court  is  to  interpret  '^*®  and  obey  the  mandates  of  the 
supreme  power  of  the  state,  however  absurd  and  unreasonable 
they  may  appear." 

The  law  in  question  is  plain,  and  was  within  the  power  of 
the  legislature  to  enact.  It  is  as  binding  upon  the  courts  as 
upon  the  citizen.  If  the  law  is  harsh,  the  remedy  is  by  repeal 
or  amendment. 

Finding  no  reversible  error  in  the  record,  the  judgment  is 
aflSrmed. 

All  concur. 


The  Law  of  the  Automobile  is  the  lubjeet  of  a  note  to  Christ/  ▼. 
Elliott,  108  Am.  St.  Bep.  212.  The  employment  of  an  automobile  on 
a  public  highway  as  a  means  of  transportation  is  a  lawful  use  of  the 
road:  Mclntyre  v.  Orner,  166  Ind.  57,  117  Am.  St.  Rep.  359.  The 
use  of  automobiles  on  streets  and  highways  is,  however,  subject  to 
reasonable  legislative  or  municipal  regulation:  In  re  Berrj,  147  Cal. 
523,  109  Am.  St.  Bep.  160;  Christy  v.  Elliott,  216  BL  31,  108  Am.  St. 
Bep.  196. 


STATE  V.  WILLIAMSON. 

[203  Mo.  691,  102  S.  W.  519.] 

ASSAULT  with  Intent  to  EilL — ^The  gravamen  of  the  offense 
of  assault  with  intent  to  kU]  is  the  intent  with  which  the  act  is 
done.     (p.  680.) 

ASSAULT  with  Intent  to  Kill— Shooting  at  One^  Hitting  An- 
otter. — If  a  person  shoots  at  one  person  with  intent  to  kill  him,  but 
accidentally  shoots  another,  he  cannot  be  convicted  of  an  assault  with 
intent  to  kUl  the  latter,     (p.  680.) 

T.  B.  Harvey,  for  the  appellant 

H.  S.  Hadley,  attorney  general,  and  N.  T.  Gentry,  assistant 
attorney  general,  for  the  state. 


May,  1907.]  State  v.  Williamson.  679 

«^«3  BURGESS,  J.  Upon  an  information  ffled  by  the  assis- 
tant circuit  attorney  of  the  city  of  St.  Louis,  in  the  circuit 
aoxvct  of  said  city,  charging  the  defendant  with  an  assault 
^with  intent  to  kill  one  Elmer  Dom,  the  defendant  was  con- 
noted and  his  punishment  assessed  by  the  jury  at  imprison- 
ment in  the  penitentiary  for  five  years.  The  defendant  in  due 
time  filed  motions  for  new  trial  and  in  arrest  of  judgment, 
which  were  oyerruled.  His  sentence  was  afterward  commuted 
to  three  years'  imprisonment  in  the  penitentiary,  and  judg- 
ment passed  accordingly.    Defendant  appealed. 

The  information,  omitting  the  formal  parts,  is  as  follows: 
"Kichard  M.  Johnson,  assistant  circuit  attorney,  in  and  for 
the  city  of  St.  Louis,  aforesaid,  within  and  for  the  body  of 
the  city  of  St.  Louis,  on  behalf  of  the  state  of  Missouri,  upon 
his  official  oath,  information  makes  as  follows:  That  Walter 
Williamson  on  the  twenty-second  day  of  April,  in  the  year  of 
-our  Lord,  one  thousand  nine  hundred  and  five,  at  the  city 
•of  St.  Louis  aforesaid,  with  force  and  arms,  in  and  upon  one 
Elmer  Dom  feloniously,  willfully,  on  purpose  and  of  his 
malice  aforethought,  did  make  an  assault ;  and  the  said  Walter 
Williamson,  with  a  certain  weapon,  to  wit,  a  pistol  loaded 
with  gunpowder  and  leaden  balls,  then  and  there  feloniously, 
willfully,  on  purpose  and  of  his  malice  aforethought  did 
«hoot  off,  at,  against  and  upon  the  said  Elmer  Dorn  then  and 
there  giving  to  the  said  Elmer  Dom  in  and  upon  the  head 
and  body  of  him  the  said  Elmer  Dom  with  the  pistol  afore- 
-said,  one  wound,  **^  with  the  intent  then  and  there  him  the 
-said  Elmer  Dom  feloniously,  willfully,  on  purpose  and  of  his 
malice  aforethought  to  kill ;  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided  and  against  the  peace  and 
•dignity  of  the  state." 

The  evidence  on  the  part  of  the  state  tended  to  prove  that 
the  prosecuting  witness,  Elmer  Dom,  was  a  newsboy,  ten  years 
-old,  and  that  on  the  twenty-second  day  of  April,  1905,  he  was 
near  the  comer  of  Twenty-first  street  and  Franklin  avenue, 
St.  Louis,  selling  newspapers,  when  the  defendant,  who  was 
•disputing  with  another  man  at  the  comer  of  said  streets,  drew 
41  pistol  and  fired  twice,  one  of  the  bullets  striking  Elmer  Dorn 
in  the  knee.  Thomas  M.  Sayman,  a  witness  for  the  state, 
testified  that  he  was  driving  along  the  street  in  a  buggy,  and, 
upon  hearing  the  report  of  a  pistol,  looked  up  and  saw  the  de- 
fendant fire  two  or  three  shots  at  another  man,  whose  name 
was  Ed;  Woehrle.    Witness  did  not  notice  the  boy,  Elmer 
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Dom,  at  all,  and  only  learned  some  two  hours  afterward  tiiat 
the  boy  had  been  struck  by  one  of  the  bullets.  After  the 
shooting,  which  occurred  between  6  and  7  o'clock  in  the  even- 
ing, the  defendant  ran  north  on  Twenty-first  street,  dodged 
into  an  alley  and  disappeared.  The  evidence  showed  that  the 
wounded  boy  was  confined  in  a  hospital  for  about  four  weeks^ 
and  remained  in  bed  some  two  weeks  longer  after  he  had  been 
taken  home. 

Only  the  defendant  explained  the  cause  of  the  difficulty. 
He  testified  that  he  was  at  Hannibal,  Missouri,  engaged  at  bis 
occupation  as  foreman  of  a  shoe  factory,  and  received  a  letter 
from  a  friend  giving  him  some  information  about  his  wife, 
living  in  St.  Louis.  Thereupon  he  returned  to  St.  Louis,, 
where  he  resided,  and  found  a  number  of  letters  in  a  ward- 
robe, which  caused  him  to  look  for  the  said  Woehrle.  He  als» 
discovered  that  a  little  iron  bank  or  box,  containing  over 
thirty  dollars  in  money,  was  missing,  and  that  it  was  **•*  in 
the  possession  of  Woehrle.  Defendant  met  Woehrle  on  the 
street  and  told  him  to  return  the  bank.  Woehrle  at  first  denied 
having  it,  but  afterward  told  the  defendant  that  he  would 
go  to  his  house  for  the  bank,  and  asked  defendant  to  meet  him 
at  the  comer  of  Twenty-first  and  Franklin  avenue,  where  he 
would  deliver  the  bank  to  him.  That  a  short  while  thereafter 
he  met  Woehrle  at  the  appointed  place,  when  the  latter  cursed 
him,  and  thrust  his  hand  in  his  pocket  as  if  reaching  for  a 
pistol,  and  that  thereupon  he  (defendant)  pulled  out  his  pistol 
and  fired  at  Woehrle.  A  day  or  two  after  the  shooting  the 
defendant  went  to  Chicago,  where  he  remained  about  four 
weeks,  and  then  returned  to  St.  Louis  and  gave  himself  up. 

The  only  question  presented  by  this  appeal  is  as  to  whether 
there  was  any  substantial  evidence  to  support  the  verdict 
This  point  was  raised  by  the  motion  for  a  new  trial,  and  is 
now  insisted  upon  in  this  court. 

In  order  to  convict  the  defendant  of  the  crime  charged  in 
the  information  in  this  case,  it  devolved  upon  the  state  to 
prove  that  he  shot  at  Elmer  Dom  with  intent  to  kill  him ;  not 
that  he  shot  at  Woehrle,  and  that  the  shot  took  effect  upon 
Dom :  State  v.  MulhaU,  199  Mo.  202,  97  S.  W.  583,  7  L.  R.  A., 
N.  S.,  630.  The  gravamen  of  the  offense  was  the  intent  with 
which  the  shot  was  fired;  and  it  is  clear  from  the  evidence 
that  the  defendant  did  not  intend  to  shoot  Dom,  for  there  is 
no  evidence  that  he  even  saw  him  at  the  time  he  fired  the  shot 
which  entered  his  leg. 
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There  is,  we  think,  an  entire  failure  of  evidence  to  support 
the  verdict,  and  the  judgment  should,  therefore,  be  reversed 
and  the  defendant  discharged.    It  is  so  ordered. 

All  concur. 


One  UnlawfuUy  Firing  at  A  and  hitting  B  is  guilty  of  an  assault  witb 
intent  to  kill  B:  Dunawaj  y.  People,  110  111.  333,  51  Am.  Bep.  686; 
State  y.  Gilman,  69  Me.  163,  31  Am.  Bep.  257.  See,  too,  the  note  to 
Johnson  y.  State,  90  Am.  St.  Bep.  582.  Some  courts,  however,  hay» 
thought  otherwise:  Laeefleld  v.  State,  34  Ark.  275,  36  Am.  Bep.  8. 


HEWITT  V.  PBTCB. 

[204  Mo.  81,  102  8.  W.  647.] 

JUBISDICTION--8nit8  Involving  Title  to  Land.— A  statute 
whieh  requires  suits  for  the  possession  of  real  estate  or  whereby  the 
title  thereto  may  be  affected,  to  be  brought  in  the  county  wherein 
such  real  estate  lies,  does  not  apply  to  actions  in  which  the  question 
of  title  is  merely  incidental  to  the  main  controversy,     (p.  685.) 

TBUST  DEEDS — ^Foreclosure — ^Bights  of  Purchaser— Jurisdic- 
tion of  Equity. — A  person  holding  a  trust  deed  cannot,  by  a  decree 
of  a  court  of  equity,  be  compelled  to  pay  a  sum  fixed  by  the  court  aa 
the  value  of  the  land  at  the  time  of  the  trustee's  sale,  for  the  pur- 
pose of  purchasing  it.     (p.  687.) 

TBUST  DEEDS — ^Foreclosure — ^Eights  of  Purchaser. — ^The  pur- 
chase of  land  at  trustee's  sale  under  a  deed  of  trust  must  be  entirely 
voluntary,  and  if  the  sale  is  valid  the  purchaser  is  entitled  to  hold  the 
land;  if  it  is  invalid  by  reason  of  any  informality  in  conducting  the 
sale  or  by  any  fraud  perpetrated  by  the  purchaser,  it  must  be  set 
aside,     (p.  687.) 

TBUST  DEEDS — ^Foreclosnre—FrarUd — ^Burden  of  Proof. — ^If  it 
is  sought  to  set  aside  a  trustee's  sale  under  a  deed  of  trust  upon  the 
ground  of  misrepresentation  or  fraud,  the  burden  of  proof  is  upon 
the  person  charging  such  fraud  or  misrepresentation,     (pp.  687,  6S8.) 

TBUST  DEEDS — Foreclosure—Fraudulent  Sale — Bemedy. — If  a 
trustee's  sale  under  a  deed  of  trust  is  unfair  and  surrounded  by  a 
state  of  facts  which  shows  to  the  reasonable  satisfaction  of  the  chan- 
cellor that  to  permit  it  to  stand  would  work  a  fraud  upon  the  rights 
of  the  mortgagors,  then  such  sale  should  be  set  aside  and  the  parties 
placed  in  the  position  they  occupied  before  any  sale  took  place,  or,  at 
the  election  of  the  mortgagors,  the  sale  may  be  set  aside  upon  the 
condition  that  the  amount  of  the  mortgage  debt,  together  with  in- 
terest, be  fully  paid  and  satisfied,     (p.  6880 

Action  by  J.  A.  Hewitt  against  S.  C.  and  Clara  A.  Price 
to  recover  a  balance  claimed  to  be  due  npon  a  promissory  note 
executed  in  July,  1891,  the  payment  of  which  was  secured  by 
a  trust  deed  in  which  L.  D.  Bell  was  named  as  trustee.    The 
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complaint  enumerated  the  credits  to  which  the  plaintiff  ad- 
mitted the  defendants  were  entitled,  and  averred  that  the  re- 
mainder of  the  note,  together  with  interest,  remained  unpaid. 
The  defendants  in  their  answer  sought  to  set  up  what  they 
styled  an  equitable  counterclaim,  by  which  they  alleged  that 
fraud  was  practiced  upon  them  by  the  fact  that  the  trust 
deed  was  to  be  forclosed  was  concealed  from  them,  and  that 
they  had  been  misled  by  statements  made  by  plaintiff;  that 
the  price  brought  at  the  trustee's  sale  was  grossly  inadequate, 
and  the  defendants  had  no  notice  that  the  sale  was  going  to 
take  place;  that  the  defendant  S.  G.  Price  had  received  an 
injury  incapacitating  him  from  attending  to  business,  and 
while  so  incapacitated,  the  plaintiff  visited  the  defendant  and 
falsely  informed  him  that  no  proceedings  to  foreclose  had  been 
taken,  and  that  if  such  defendant  had  not  been  so  misled,  he, 
or  some  one  representing  him,  would  have  attended  the  sale, 
and  the  property  would  have  brought  more  than  enough  to  pay 
the  note. 

After  trying  the  cause  and  hearing  all  the  evidence  offered, 
the  trial  court  found,  among  other  things,  that  on  August  31, 
1898,  the  trustee,  at  the  request  of  the  plaintiff,  sold  the  real 
property  described  at  public  auction  for  $385,  and  executed 
to  him  a  deed  pursuant  to  such  sale;  that  after  paying  the 
reasonable  costs  of  the  sale,  its  net  proceeds  were  $366.80; 
that  the  reasonable  value  of  the  property  sold  at  the  time  of 
the  sale  was,  and  still  is,  $1,350;  that  neither  of  the  defend- 
ants was  present  or  represented  at  the  sale,  or  had  any  knowl- 
edge thereof,  and  that  if  they  had  been  present  or  had  knowl- 
edge, they  would  have  caused  the  real  estate  to  bring  its 
reasonable  value ;  that  they  were  kept  in  ignorance  of  the  in- 
tended sale  by  the  plaintiff,  who  led  them  to  believe  that  it 
was  not  to  take  place,  and  that  they  ought  now  to  be  permitted 
to  redeem  by  paying  the  full  amount  due  on  the  note,  which 
the  court  found  to  be  $1,520.70.  The  court,  therefore,  or- 
dered that  the  defendants  pay  such  sum  to  the  clerk  of  the 
court  on  or  before  the  21st  of  October,  1901,  with  interest, 
and  that  if  such  payment  were  made,  the  plaintiff  should 
deposit  with  the  clerk  of  the  court  a  quitclaim  deed  conveying 
the  property  to  the  defendant  S.  C.  Price.  An  interlocutory 
decree  was  entered  in  accordance  with  these  findings,  Septem- 
ber 21,  1901.  On  the  21st  of  January  following,  the  court 
entered  the  final  decree,  in  which  it  declared  that  the  de- 
fendants had  duly  complied  with  the  order  of  the  court^  and 
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that  the  plaintiflf  had  refused  to  comply  therewith  by  depos- 
iting with  the  clerk  a  quitclaim  deed  for  the  property,  and 
that  plaintiff  might  and  should  keep  the  land  at  its  reason- 
able value  on  the  date  of  the  trustee's  sale,  which  the  court 
now  finds  to  be  $1,350,  and  credit  defendants  therewith  on 
their  indebtedness,  and  that  the  amount  due  from  the  de- 
fendants to  plaintiff  at  the  date  of  the  sale  was  $1,290.93, 
and  that  the  defendants  recover  of  the  plaintiff  the  differ- 
ence, to  wit,  $59.07,  and  the  defendants  and  the  plaintiff 
each  pay  the  costs  made  by  himself. 

The  plaintiff  moved  to  set  aside  the  finding,  judgment,  and 
decree  of  the  court  and  for  a  new  trial.  The  motion  for  a 
new  trial  was  overruled  and  an  appeal  prosecuted  from  the 
decree  and  judgment  of  the  trial  court. 

H.  S.  Miller  and  S.  W.  Moore,  for  the  appellant 

Cole,  Burnett  &  Moore,  for  the  respondents. 

**  FOX,  P.  J.  The  record  in  this  cause  discloses  numerous 
assignments  of  error  as  ground  for  the  reversal  of  this  judg- 
ment. We  will  treat  of  the  complaints  of  appellant  and  give 
them  such  consideration  as  in  our  opinion  their  importance 
requires. 

1.  It  is  insisted  by  learned  counsel  for  appellant  that  the 
trial  court  had  no  jurisdiction  to  try  this  cause  because  the 
matters  and  things  stated  in  the  respondents'  answer  affect 
the  title  to  real  estate  which  was  not  located  in  Jasper  county, 
where  the  suit  was  instituted,  nor  in  Barton  county,  where 
the  cause  was  transferred  by  order  of  change  of  venue,  and 
where  it  was  finally  tried,  but  that  the  land,  the  title  of 
which  is  sought  to  be  affected  by  respondents'  answer,  is  lo- 
cated in  Newton  county.  The  insistence  of  appellant  is  that 
the  respondents'  answer  sets  up  an  equitable  defense  and  also 
prays  for  affirmative  relief,  which,  under  the  code,  is  in  effect 
a  cross-bill  for  affirmative  relief.  This  is  true,  and  in  our 
opinion  there  can  be  no  doubt  but  what  the  legal  effect  of 
such  an  answer  was  to  convert  this  suit  into  an  equitable  pro- 
ceeding :  Dunn  v.  McCoy,  150  Mo.  548,  52  S.  W.  21. 

It  being  conceded  that  the  answer  of  respondents  seeks 
affirmative  relief  by  which  the  title  to  real  estate  would  be 
affected,  it  is  earnestly  insisted  by  appellant  that  our  statute, 
which  provides  that  **  suits  for  the  possession  of  real  estate, 
or  whereby  the  title  thereto  may  be  affected,  shall  be  brought 
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in  the  county  in  which  such  real  estate,  or  some  part  thereof, 
is  situate"  (Rev.  Stats.  1899,  sec.  564),  deprived  the  Barton 
circuit  court  of  jurisdiction  to  hear  and  determine  the  issues 
presented  by  respondents'  answer.  Upon  this  proposition  we 
will  say  that  if  this  suit  be  viewed  as  simply  one  in  chancery, 
to  cancel  the  trustee's  deed  which  **  conveyed  the  title  to  the 
land  in  Newton  county  to  the  appellant  and  leave  out  of  con- 
sideration the  nature  and  character  of  the  suit  as  made  by  the 
pleadings  in  the  case,  it  might  very  properly  be  regarded  as 
a  local  action,  and  therefore  should  have  been  brought  in  the 
county  where  the  land  is  situated,  as  provided  by  section  564, 
above  mentioned ;  but,  on  the  other  hand,  if  we  consider  the 
answer  or  cross-bill  as  stating  but  a  part  of  the  contract  which 
was  entered  into  between  appellant  and  respondents,  and  that 
the  other  part  thereof  is  stated  in  the  petition,  and  that  the 
two  when  considered  together  constitute  the  real  and  entire 
transaction  between  the  parties,  then  quite  a  different  con- 
clusion may  be  reached.  Our  code  has  made  very  liberal 
provisions  respecting  the  settlement  of  controversies  between 
litigants  and  has  made  ample  provision,  where  suits  are 
brought,  for  the  defendants  by  way  of  cross-bill  or  counter- 
claim to  assert  every  right  to  which  they  may  be  entitled  con- 
nected with  the  subject  matter  of  the  cause  of  action  alleged 
in  the  petition.  Section  604  of  the  Revised  Statutes  of  1899 
provides  that  ''the  answer  shall  contain  a  general  or  special 
denial  of  the  allegations  of  the  petition  and  a  statement  of 
any  new  matter  constituting  a  defense  or  counterclaim." 
Section  605  provides:  **The  counterclaim  mentioned  in  the 
last  section  must  be  one  existing  in  favor  of  a  defendant  and 
against  a  plaintiff,  between  whom  a  several  judgment  might 
be  had  in  the  action,  and  arising  out  of  any  of  the  following 
causes  of  action:  First,  a  cause  of  action  arising  out  of  the 
contract  or  transaction  set  forth  in  the  petition  as  the  founda- 
tion of  the  plaintiff's  claim,  or  connected  with  the  subject  of 
the  action;  second,  in  an  action  arising  on  contract,  any 
other  cause  of  action  arising  also  on  contract,  and  existing 
at  the  commencement  of  the  action.  The  defendant  may  set 
forth  by  answer  as  many  defenses  and  counterclaims  as  he 
may  ^^  have,  whether  they  be  such  as  have  been  heretofore 
denominated  legal  or  equitable,  or  both." 

It  will  be  observed  that  the  first  section  as  above  quoted 
requires  the  defendant  to  plead  any  new  matter  or  counter- 
claim he  may  have  to  the  cause  of  action  stated  in  the  petition. 
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^nd  the  second  section  defines  what  the  defenses  or  counter- 
claims may  consist  of  which  the  former  requires  to  be  pleaded, 
and  one  of  them  is  a  cause  of  action  arising  out  of  a  contract 
or  transaction  set  forth  in  the  petition  as  the  foundation  of 
plaintiff 's  claim  or  connected  with  the  subject  of  the  action. 
In  our  opinion  the  respondents'  defense  and  counterclaim 
clearly  fall  within  the  provisions  of  this  section.  The  deed  of 
trust  in  pursuance  of  which  the  sale  of  respondents*  land  was 
made,  concerning  which  they  now  by  their  answer  seek  relief, 
was  directly  and  intimately  connected  with  the  note  in  this 
controversy  upon  which  the  plaintiff  predicates  his  cause  of 
action.  The  execution  of  the  note  and  the  deed  of  trust 
must  be  considered  together  and  constitute  the  entire  trans- 
action between  the  parties,  and  it  was  by  reason  of  the 
plaintiff  being  the  legal  holder  of  the  note  upon  which  he 
brought  suit  which  entitled  him  to  request  the  sale  and  have 
the  land  sold  in  payment  of  such  note.  In  our  opinion  the 
respondents  had  the  right  to  set  up  the  equitable  defense  and 
ask  for  affirmative  relief,  and  it  is  very  questionable,  if  they 
had  failed  to  make  such  defense  in  an  action  upon  this  note, 
whether  or  not  they  could  have  sought  such  relief  and  had  the 
questions  litigated  by  presenting  them  in  a  different  form  to 
the  court  for  determination :  Donnell  v.  Wright,  147  Mo.  639, 
49  S.  W.  874. 

While  in  the  case  at  bar  the  main  controversy  and,  in  fact, 
the  cause  of  action  as  stated  by  the  plaintiff,  was  upon  the 
note,  yet  the  deed  of  trust  which  was  given  as  security  for  the 
note  was  clearly  connected  with  the  subject  of  the  cause  of 
action  upon  the  note  as  stated  by  **  the  plaintiff  in  his  peti- 
tion, and  while  it  may  be  said  that  the  deed  of  trust  was 
merely  incidental  in  this  proceeding  to  the  main  controversy, 
yet  it  is  so  clearly  connected  with  the  subject  of  the  cause  of 
action,  that  in  our  opinion  there  csn  be  no  question  as  to 
the  right  of  the  respondents  to  present  such  equitable  defenses 
as  they  may  have  growing  out  of  the  sale  under  the  deed  of 
trust  to  satisfy  the  payment  of  the  note  upon  which  this  suit 
was  brought.  We  are,  therefore,  of  the  opinion  that  section 
564  of  Revised  Statutes  of  1899,  as  heretofore  indicated, 
which  requires  suits  for  the  possession  of  real  estate  or 
whereby  the  title  thereto  may  be  affected  to  be  brought  in 
the  county  wherein  such  real  estate  lies,  does  not  apply  to 
actions  in  which  the  question  of  title  is  merely  incidental  to 
the  main  controversy:  Royston  v.  Royston,  21  Qa.  161. 
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In  Maasie  v.  Watts,  6  Cranch,  1,  148,  3  L.  ed.  181,  Cliief 
Justice  Marshall,  in  discussing  the  subject  of  jurisdiction, 
announced  this  principle.  He  said:  **But  where  the  question 
changes  its  character,  where  the  defendant  in  the  original  ac- 
tion is  liable  to  the  plaintiff,  either  in  consequence  of  contract 
or  as  trustee,  or  as  the  holder  of  a  legal  title  acquired  by  any 
species  of  mala  fides  practiced  on  the  plaintiff,  the  principles 
of  equity  give  a  court  jurisdiction  wherever  the  person  may 
be  found,  and  the  circumstance  that  a  question  of  title  may  be 
involved  in  the  inquiry,  and  may  even  constitute  the  essential 
point  on  which  the  case  depends,  does  not  seem  sufficient  to 
arrest  that  jurisdiction." 

In  Olney  v.  Eaton,  66  Mo.  563,  which  was  a  calse  to  enforce 
a  vendor's  lien,  the  answer  consisted  of  a  general  denial,  and 
pleaded  specifically  that  plaintiff  agreed  to  receive  lands  in  the 
state  of  Kansas  as  part  payment  of  the  purchase  money,  and 
in  pursuance  of  that  agreement  tendered  a  deed  and  prayed 
for  a  specific  performance  of  the  contract.  The  reply  in  that 
case  admitted  the  contract  for  the  purchase  of  the  Kansas 
^^  lands,  but  averred  it  was  a  separate  and  distinct  transac- 
tion having  no  connection  with  the  first.  While  the  court 
found  that  the  two  contracts  were  separate  transactions,  yet 
it  was  expressly  held  that  if  the  finding  had  been  the  other 
way,  that  the  transactions  were  to  be  considered  together  as 
an  entirety,  then  the  judgment  should  have  been  for  the  de- 
fendant, notwithstanding  the  fact  that  the  land  was  located 
in  another  state.  The  rule  was  announced  in  that  case  that 
''decrees  of  courts  of  equity  do,  indeed,  primarily  and  prop- 
erly act  in  personam,  and,  at  most,  collaterally  only  in  rem; 
hence,  the  specific  performance  of  a  contract  for  the  sale  of 
lands  lying  in  a  foreign  country  will  be  decreed  in  equity, 
whenever  the  party  is  a  resident  within  the  jurisdiction  of  the 
court." 

2.  This  brings  us  to  the  consideration  of  the  decree  finally 
rendered  in  this  cause.  It  is  the  final  decree  that  constitutes 
the  judgment  in  this  cause  and  in  which  the  rights  of  the 
parties  are  declared,  and  is  the  only  one  with  which  we 
have  to  deal ;  therefore,  we  will  omit  any  reference  to  the  in- 
terlocutory decree.  In  our  opinion  this  decree  is  erroneous. 
It  will  be  noted  that  the  chancellor  sought  to  ascertain  the 
value  of  the  land  and  from  the  testimony  heard  place  a  cer- 
tain value  upon  it.  Then  follows  the  recital  in  the  final 
decree  that  the  plaintiff  may  and   shall   keep    the   land  in 
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controversy  at  its  reasonable  value  on  the  date  ot"  said  trus- 
tee's sale,  which  the  court  found  and  now  finds  to  be 
$1,350,  and  credit  defendants  therewith  on  their  said  indebt- 
edness to  plaintiff.  This  decree  is  illogical,  and  was  doubtless 
based  upon  the  theory  that  the  land  had  been  sacrificed  at 
the  sale ;  however,  it  certainly  cannot  be  the  law  that  the  chan- 
cellor can  fix  the  price  upon  the  land  upon  which  a  deed  of 
trust  is  given  and  compel  the  plaintiff  to  .take  it  at  the  price 
so  fixed.  The  plaintiff  in  this  ^^  case  has  the  right  upon  his 
own  accord  to  bid  upon  this  land  at  the  sale,  and  if  such  sale 
was  made  in  accordance  with  the  provisions  of  the  deed  of 
trust,  not  surrounded  by  any  conditions  which  would  operate 
a  fraud  upon  the  rights  of  the  defendants,  then  he  has  the 
right  to  keep  the  land  at  the  price  paid  for  it.  If  the  sale  was 
unfair  and  the  defendants  misled  by  the  false  and  fraudulent 
representations  of  the  plaintiff  to  not  attend  the  sale  or 
have  some  one  to  represent  them,  and  to  permit  such  sale  to 
stand  would  operate  fraud  upon  the  rights  of  the  defend- 
ants, then  the  chancellor  should  set  it  aside,  but  we  know  of 
no  rule  in  equity  which  would  authorize  the  chancellor  to 
fix  the  price  upon  land  held  as  security  under  a  deed  of  trust, 
to  say  by  a  decree  that  you  must  take  this  land  at  this  price. 
The  purchase  of  land  in  cases  of  this  character  must  be  en- 
tirely voluntary,  and  if  the  purchase  and  sale  are  valid,  the 
party  purchasing  is  entitled  to  hold  the  land ;  if  it  is  invalid 
by  reason  of  any  informality  in  conducting  the  sale  or  by 
any  fraud  perpetrated  by  the  purchaser,  then  it  ought  to  be 
set  aside,  but  we  are  unwilling  to  say  that  a  party  holding  a 
deed  of  trust  can  be  by  a  decree  of  a  court  of  equity  com- 
pelled to  pay  any  fixed  sum  for  the  land  upon  which  the  deed 
of  trust  is  given. 

3.  It  is  next  insisted  that,  under  all  the  evidence  elicited 
at  the  trial,  the  finding  upon  the  issues  as  presented  by  the 
equitable  defense  in  the  answer  should  have  been  for  the 
plaintiff.  We  repeat  that  we  shall  not  undertake  to  review 
all  the  testimony  introduced  upon  the  issues  as  presented  by 
the  answer.  Until  there  is  a  decree  which  clearly  sets  forth 
the  finding  of  the  court  that  the  sale  of  this  land  was  either 
fraudulent  or  not  fraudulent,  there  is  no  necessity  for  doing 
so.  The  law  is  well  settled  in  this  state,  as  well  as  in  other 
jurisdictions,  where  it  is  sought  to  set  aside  a  sale  upon  the 
^"^  ground  of  false  representations  or  fraud,  that  the  bur- 
den of  proof  rests  with  the  party  charging  such  fraud  and 
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false  representations,  and  if  upon  the  retrial  of  this  cause  the 
chancellor  finds  that  this  sale  was  unfair  and  surrounded 
by  a  state  of  facts  which  shows  to  the  reasonable  satisfaction 
of  the  chancellor  that  to  permit  it  to  stand  would  work  a  fraud 
upon  the  rights  of  the  defendants,  then  such  sale  should  be 
set  aside  and  the  parties  placed  in  the  position  they  occupied 
before  any  sale  took  place,  or,  at  the  election  of  the  defendants, 
the  sale  may  be  set  aside  upon  condition  that  the  amount  of 
plaintiff's  debt,  together  with  interest,  be  fully  paid  and  sat- 
isfied. 

4.  Appellant  complains  at  the  admission  of  testimony  re- 
specting the  value  of  the  land  embraced  in  the  sale  under 
the  deed  of  trust.  It  is  earnestly  insisted  that  the  court  er- 
roneously admitted  testimony  showing  the  value  of  the  land 
in  dispute  by  comparison  with  the  value  of  other  property. 
It  is  sufficient  to  say  upon  this  proposition  that  the  law  is 
well  settled  in  this  state  upon  that  subject,  and  while  the  value 
or  selling  price  of  similar  property  may  be  taken  into  consid- 
eration in  determining  the  value  of  the  piece  of  property  in 
litigation,  it  is  equally  true  that  the  location  and  character 
of  such  property  should  be  similar  and  the  sales  of  such  other 
property  should  at  least  be  reasonably  near  in  point  of  time 
to  the  time  at  which  the  inquiry  of  the  value  of  the  property 
in  dispute  is  directed. 

For  the  reasons  as  herein  indicated  the  decree  and  judg- 
ment should  be  reversed  and  the  cause  remanded,  and  it  is 
so  ordered. 

All  concur. 


Sales  Under  Powers  Contained  in  Mortgages  and  Trust  Deeds  are  dis- 
cussed in  the  notes  to  Tyler  y.  Herring,  19  Am.  St.  Bep.  266;  Houston 
T«  National  etc.  Loan  Assn.,  92  Am.  St.  Bep.  573. 
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NATIONAL  EXCHANGE  BANK  v.  KILPATRIO. 

[204  Mo.  119, 102  8.  W.  499.] 

PLEBQE — Collateral  Security — ^Dnty  to  Make  Available.— If  a 
hondf  note,  bank  stock,  or  aeeepted  order  on  a  third  person  is  trans- 
ferred and  delivered  to  a  creditor  as  collateral  security,  it  is  the  duty 
of  the  pledgee  to  use  reasonable  care  and  diligence  to  make  such  col- 
let sral  available  and  effectual  for  the  purpose  for  which  it  was 
pledged,  and  if  through  his  negligence  or  wrongful  act  or  omission, 
the  collateral  is  lost,  he  is  accountable  and  liable  to  the  pledgor  for 
its  value,     (p.  696.) 

PLEDGE— Collateral  Security— Loss  of  Throagb  Negligence. — 
If  the  payment  of  a  note  given  to  a  bank  is  secured  by  the  pledge  of 
bank  stock  as  collateral  security,  and  when  such  bank  stock  is  worth 
par  value,  the  pledgor  directs  the  bank  holding  the  note  to  sell  such 
stock  and  apply  the  proceeds  on  the  note,  and  the  bank  fails  and 
neglects  to  do  so,  it  must,  in  the  event  that  the  bank  stock  subse- 
quently becomes  worthless,  bear  the  loss,  the  amount  of  which  must 
be  credited  on  the  note.     (p.  697.) 

Sebree  &  Farrington  and  G.  Pepperdine,  for  the  appellant 
A.  H.  Livingston,  for  the  respondent. 

"*  FOX,  P.  J.  This  cause  is  now  before  this  court  upon 
appeal  by  the  plaintiff  from  a  judgment  in  the  Texas  circuit 
court  in  favor  of  the  defendant,  Lurah  T.  Kilpatric.  The 
suit  was  predicated  upon  a  promissory  note  executed  by  Lurah 
T.  Kilpatric  and  Nancy  B.  Sitton  for  the  sum  of  $5,200.  This 
petition  is  in  the  ordinary  form  declaring  upon  a  promissory 
note  and  there  is  no  necessity  for  reproducing  it  here.  To 
this  petition  the  defendants  interposed  the  following  answer: 

''Defendants,  for  amended  answer  to  plaintiff's  petition, 
admit  the  execution  and  delivery  of  the  note  sued  upon  in 
this  action. 

''For  further  answer,  defendants  say  that  the  note  sued 
upon  was  given  and  executed  by  them,  at  the  instance  and 
request  of  plaintiff  and  for  its  accommodation,  and  that  no 
^nsideration  whatever  passed  to  defendants  for  the  same; 
wherefore,  defendants  pray  judgment  with  costs. 

"Defendants,  for  further  answer  to  plaintiff's  petition, 
say  that  in  the  year  1897,  T.  J.  Boyd  &  Co.  executed  a  note 
to  the  Central  National  Bank  of  Springfield,  ^^  Missouri, 
for  $11,000  and  to  secure  the  payment  thereof  delivered  to 
said  bank  as  collateral  security  $5,000  Alton  Bank  stock, 
$6,600  Oregon  County  Bank  stock,  $400,  Thayer  Canning 
Company  stock,  and  $4,000  Thayer  Hardware  Company  stock; 
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that  soon  thereafter  said  T.  J.  Boyd  &  Go.  failed ;  that  the 
said  Central  National  Bank  disposed  of  the  Alton  Bank  stock 
for  $3,500  and  gave  credit  therefor  on  said  Boyd  &  Ck^.  note, 
leaving  a  balance  due  of  $7,500;  that  after  the  failure  of  said 
Boyd  &  Co.,  as  aforesaid,  the  said  Central  National  Bank  re- 
quested defendant  to  execute  their  note  for  said  sum  of  $7,500 
in  lieu  of,  and  in  place  of  the  said  Boyd  &  Co.  note,  and  allow 
the  $6,500  Oregon  County  Bank  stock  to  be  issued  to  them  and 
still  to  allow  said  stock  to  remain  as  collateral  security,  to- 
gether with  the  $4,000  Thayer  Hardware  Company  stock  and 
the  $400  Thayer  Canning  Company  stock,  for  the  pay- 
ment of  said  note  of  $7,500 ;  that  under  these  terms  and  condi- 
tions defendants  executed  said  note  at  the  instance  and  request 
and  for  the  accommodation  of  said  Central  National  Bank; 
that  the  stock  in  the  Oregon  County  Bank,  while  being 
in  defendants'  names,  was  actually  held  and  controlled 
by  the  said  Central  National  Bank,  and  that  all  dividends 
thereon  and  assets  therefrom  were  received  by  said  Central 
National  Bank;  that  said  contract  and  agreement  was  made 
between  said  bank  and  defendants  in  order  that  it  might 
be  enabled  to  get  the  said  Boyd  &  Co.  note  out  of  the 
past  due  files,  so  that  the  amount  thereof  might  be  used  as 
a  live  asset  in  said  bank;  that  after  the  execution  of  said 
note  as  aforesaid,  by  defendants,  said  Central  National 
Bank  sold  $1,500  of  said  Oregon  County  Bank  stock,  and 
***  gave  credit  therefor  on  said  note  of  $7,500,  executed  to  it 
by  defendants  as  aforesaid;  that  defendants  executed  to  said 
bank  a  renewal  note  for  $5,100  and  secured  the  same  by  depos- 
iting the  collateral  securities  as  aforesaid  with  the  said  Central 
National  Bank.  And  defendants  further  say  that  they  are  in- 
formed and  believe  that  some  time  in  the  year  1898  the  said 
Central  National  Bank  was  merged  into  the  National  Exchange 
Bank,  the  plaintiff  herein ;  that  by  reason  of  said  mei^er  as 
aforesaid  this  plaintiff  came  into  possession  of  the  $5,100  note 
executed  by  defendants  to  said  Central  National  Bank,  to- 
gether with  all  of  the  above-mentioned  stock  deposited  as  col- 
lateral security  for  the  payment  of  said  note,  in  all  amounting 
to  $9,500 ;  that  after  said  plaintiff  had  come  into  the  possession 
of  said  note  and  collateral  security,  and  about  eight  months 
after  the  maturity  of  said  note,  these  defendants,  at  the  re- 
quest of  plaintiff  and  for  its  accommodation,  executed  to  plain- 
tiff the  $5,200  note,  now  in  suit,  and  deposited  as  collateral 
security  for  the  payment  thereof  the  $4,000  Thayer  Hardware 
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Company  stock,  $400  Thayer  Canning  Company  stock,  and 
the  $5,100  Oregon  County  Bank  stock,  hereinbefore  men- 
tioned; that  no  consideration  whatever  passed  to  defendants 
for  the  execution  of  said  note  and  for  the  deposit  of  said  stock 
as  security  therefor;  that  after  said  note  was  executed  to  plain- 
tiff by  defendant  as  aforesaid,  plaintiff  sold  the  $4,000 
Thayer  Hardware  Company  stock,  at  par  value,  and  that  no 
part  of  the  proceeds  of  the  sale  of  said  stock  was  ever  credited 
upon  said  note,  but  that  plaintiff  wrongfully  and  without 
authority  converted  the  proceeds  of  the  sale  of  said  stock  to 
its  own  use.  Wherefore,  defendants  pray  that  plaintiff  be  re« 
quired  to  make  an  accounting  to  them  for  the  amount  realized 
from  the  ***  sale  of  the  said  Thayer  Hardware  Company 
stock,  and  the  disposition  of  the  other  collaterals  aforesaid, 
and  that  upon  such  accounting  defendants  have  judgment 
against  plaintiff  for  the  amount  of  the  proceeds  found  to  have 
been  received  by  it  for  the  sale  of  said  stock  and  other  col- 
laterals aforesaid  and  not  credited  upon  said  note,  and  for 
all  proper  relief. 

**  Defendants  further  say  that  while  plaintiff  held  the  Ore- 
gon County  Bank  stock  as  aforesaid  as  collateral  security  for 
the  payment  of  said  note,  they  had  several  offers  to  sell 
said  stock  at  par  value  of  $5,100,  and  thereupon  requested 
said  plaintiff  to  sell  said  stock  or  permit  defendants  to  sell 
said  stock  and  apply  the  proceeds  of  the  sale  thereof  toward 
the  payment  of  said  note,  which  plaintiff  refused  to  do ;  that 
said  stock  had  now  become  worthless,  and  by  reason  of  plain- 
tiff's refusal  to  sell  or  permit  the  same  to  be  sold  these  de- 
fendants have  been  damaged  in  the  sum  of  $5,100,  for  which 
they  ask  judgment  against  plaintiff,  with  costs  of  this  suit. 

''Defendants  further  state  that  in  the  year  1898  the  said 
Oregon  County  Bank  passed  into  the  hands  of  a  receiver,  and 
that  at  said  time  it  owed  this  plaintiff  $28,000  and  owed  de- 
positors and  other  creditors  about  $35,000;  that  said  Oregon 
County  Bank  was  possessed  of  property  and  assets  amount- 
ing to  $100,000 ;  that  before  the  appointment  of  the  receiver 
of  the  said  Oregon  County  Bank  as  aforesaid,  said  Oregon 
County  Bank  had  turned  over  to  this  plaintiff  as  collateral 
security  for  the  payment  of  its  debt  to  said  plaintiff  about 
$50,000  worth  of  its  assets  to  secure  the  payment  of  its  said 
debt,  which  said  assets  plaintiff  has  never  accounted  for  to 
the  stockholders  of  said  Oregon  County  Bank  or  the  receiver 
thereof;  that  after  the  appointment  of  the  receiver  of  said 
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Oregon  County  Bank  as  aforesaid,  said  receiver,  **^  by  an 
order  of  the  circuit  court  of  Oregon  county,  Missouri,  made 
therein  approving  the  same,  made  an  agreement  with  said 
plaintiff,  whereby  plaintiff  took  possession  of  all  the  assets 
of  the  said  Oregon  County  Bank  and  was  to  pay  out  of  the 
collections  of  said  assets  its  debt  of  $28,000,  and  other  debts 
and  liabilities  to  go  to  the  depositors  and  other  creditors  of 
said  Oregon  County  Bank,  amounting  to  $35,000,  making  a 
total  liability  of  said  Oregon  County  Bank,  which  plaintiff 
was  to  pay,  of  $63,000,  and  after  the  payment  of  the  said  debts 
aforesaid,  plaintiff  was  to  turn  over  to  the  stockholders  of 
said  Oregon  County  Bank  the  balance  of  said  assets,  and 
that  said  assets  of  said  bank  have  never  been  turned  over 
to  the  stockholders  by  plaintiff.  Defendants  further  say  that 
said  Oregon  County  Bank  was  capitalized  at  $10,000,  of  which 
$5,100  was  in  the  names  of  these  defendants,  and  deposited  as 
collateral  security  for  the  payment  of  the  note  in  suit.  And 
defendants  say  that  they  are  entitled  to  a  fifty-one  hundredth 
part  of  the  sums  of  money  in  the  hands  of  plaintiff  after  the 
pa3rment  of  its  debt  aforesaid  and  the  payment  of  the  depos- 
itors and  other  creditors  of  said  Oregon  County  Bank,  and 
that  the  amount  to  which  they  are  entitled  is  about  $18,000. 
Wherefore,  defendants  pray  that  plaintiff  be  required  to  make 
an  accounting  as  to  all  the  assets  received  by  it  of  the  Oregon 
County  Bank,  and  the  disposition  thereof;  that  upon  such 
accounting,  after  the  credit  of  the  amount  of  the  debt  due  to 
plaintiff  from  the  said  Oregon  County  Bank  and  the  payment 
of  all  the  depositors  and  other  creditors  of  said  bank,  de- 
fendants have  judgment  against  plaintiff  for  a  fifty-one  hun- 
dredth part  of  all  money  received  by  it  in  excess  of  the  afore- 
said debts  and  belonging  to  the  stockholders  of  said  Oregon 
County  Bank,  and  for  all  proper  relief." 

126  Tjj^  reply  of  the  plaintiff  was  in  effect  a  general  denial 
of  the  allegations  of  the  new  matter  set  up  in  the  answer. 

This  cause  was  originally  brought  in  Howell  county,  Mis- 
souri, but  the  venue  of  said  cause  was  changed  by  order  of 
court  to  Texas  county,  where  the  cause  was  finally  disposed  of- 
The  testimony  introduced  upon  the  trial  of  this  cause  sub- 
stantially tended  to  prove  about  the  following  state  of  facts : 

In  1897,  T.  J.  Boyd  &  Company  was  a  mercantile  company 
at  Thayer  in  Oregon  county.  The  Bank  of  Alton  was  a  bank 
located  in  Alton  in  Oregon  county  and  the  Oregon  County 
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Bank  was  a  bank  of  $10,000  capital  stock  located  at  Thayer, 
Oregon  County,  Missouri.  The  Central  National  Bank  was  a 
bank  located  at  Springfield,  Missouri,  and  was  afterward 
merged  with  or  absorbed  by  the  National  Exchange  Bank, 
the  appellant  here.  In  1897  the  firm  of  T:  J.  Boyd  &  Com- 
pany failed  and  made  an  assignment.  At  the  time  of  the 
failure  of  this  firm  the  Central  National  Bank  held  its  note 
for  $11,000  and  collateral  for  its  security  as  follows:  Five 
thousand  dollar  stock  in  the  Bank  of  Alton,  $6,600  stock  in 
Oregon  County  Bank,  $4,000  stock  in  Thayer  Hardware  Com- 
pany and  $400  stock  in  a  canning  company  at  Thayer,  Mis- 
souri. All  these  securities  were  assigned  by  Boyd  &  Company 
to  the  Central  National  Bank  as  collateral  for  the  $11,000  note. 
After  the  failure  of  Boyd  &  Company,  the  cashier  of  the  Cen- 
tral National  Bank,  doubtless  with  a  view  of  holding  the  Ore- 
gon County  Bank  intact  (however,  this  does  not  clearly  appear 
from  the  disclosures  of  the  record),  arranged  with  the  de- 
fendants, Lurah  T.  Kilpatric  and  her  mother,  Nancy  E.  Sitton, 
to  execute  their  note  in  lieu  of  the  note  of  Boyd  &  Company, 
and  have  the  stocks  of  the  different  corporations  reissued  to 
them,  but  all  to  be  *^''  held  by  the  Central  National  Bank. 
This  was  done  without  any  consultation  with  Boyd  &  Com- 
pany. So  far  as  the  disclosures  of  the  record  are  concerned, 
it  seems  that  neither  the  defendant,  Lurah  T.  Kilpatric,  nor 
her  mother,  Mrs.  Sitton,  had  but  very  little  to  do  with  the 
transaction,  except  to  sign  their  names  to  the  note  and  transfer 
stock,  so  that  the  Boyd  note  might  be  kept  up  as  a  live  asset 
of  the  bank.  By  this  arrangement  the  Central  National  Bank 
controlled  a  large  part  of  the  stock  in  the  Oregon  County 
Bank.  The  Central  National  Bank  sold  the  Alton  Bank  stock 
for  $5,000  and  gave  credit  on  the  Boyd  note,  and  when  the 
defendants  executed  the  first  note  in  lieu  of  the  Boyd  note,  the 
amount  was  for  $7,500.  It  was  understood  between  the  Cen- 
tral National  Bank  and  Captain  Sitton,  husband  of  Mrs.  Sitton 
and  father  of  Mrs.  Kilpatric,  that  he  sell  $1,500  stock  in  the 
Oregon  County  Bank,  which  would  leave  the  Central  Bank 
still  holding  $5,100,  which  was  a  controlling  interest  therein. 
The  $1,500  in  stock  of  the  Oregon  County  Bank  was  sold  and 
the  $7,500  note  credited  with  the  amount  thereof.  Then  the 
defendants  executed  their  note  for  $6,000,  and  on  this  note 
appears  a  credit  of  $800,  which  seems  to  have  been  placed 
there  out  of  a  balance  realized  from  the  Thayer  Hardware 
stock  after  discharging  another  Boyd  note  they  held,  but  in 
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no  way  connected  with  thia  transaction.  Whether  this  credit 
was  placed  on  the  note  by  the  Central  or  Exchange  Bank  does 
not  appear.  About  this  time  or  soon  after  the  Central  Na- 
tional Bank  was  absorbed  or  its  business  taken  over  by  the 
appellant,  Mr.  Sanford,  cashier  of  appellant  bank,  went  to 
Thayer  and  obtained  a  renewal  of  the  note  for  $5,200,  being 
the  note  sued  on,  **®  and  delivered  up  the  last  note  given  to 
the  Central  National  Bank.  Plaintiff  had  also  the  $5,100  of 
the  Oregon  County  Bank  stock,  $4,000  of  the  Thayer  Hard- 
ware stock  and  $400  Canning  stock  still  assigned  to  it  as 
collateral  for  the  note  sued  on.  Captain  Sitton,  the  husband 
of  Mrs.  Sitton  and  father  of  Mrs.  Kilpatric,  testified  in  this 
cause,  and  he  states  that  he  was  acting  as  the  agent  of  the 
defendants  and  requested  the  plaintiff  to  sell  the  Oregon 
County  Bank  stock,  or,  to  the  same  effect,  to  give  him  permis- 
sion to  sell  it  and  apply  it  to  the  payment  of  the  note  in  suit, 
and  that  the  Exchange  Bank,  the  plaintiff  in  this  cause,  re- 
fused to  take  any  steps  towai'd  the  sale  of  the  stock  or  to 
permit  the  agents  of  the  defendants  to  do  so.  Sometime 
afterward  this  bank  stock,  which  was  held  by  plaintiff  as  col- 
lateral, became  worthless.  At  the  time  the  sale  of  the  stock 
was  suggested  to  the  plaintiff  and  a  request  made  to  permit 
its  sale  and  apply  it  to  the  payment  of  the  note,  the  testimony 
is  undisputed  that  the  stock  was  worth  one  hundred  cents  on 
the  dollar,  and  would  have  brought  its  par  value.  The  Thayer 
Hardware  stock  was  sold  and  it  is  admitted  by  plaintiff  that 
the  sum  of  $2,000  was  realized  from  such  sale. 

At  the  close  of  the  evidence  the  court  gave  numerous  declar- 
ations of  law;  however,  we  deem  it  unnecessary  to  burden 
this  opinion  with  a  reproduction  of  them.  This  cause  was 
submitted  to  the  court  sitting  as  a  jury  and  the  issues  were 
found  to  be  for  the  defendant.  *  Timely  motions  for  new 
trial  and  in  arrest  of  judgment  were  filed,  and  by  the  court 
overruled.  Judgment  was  rendered  for  defendant  in  accord- 
ance with  the  finding  of  the  court,  and  from  this  judgment 
the  plaintiff  prosecuted  this  appeal  and  the  record  is  now 
before  us  for  consideration. 

*^  The  record  in  this  cause  discloses  but  one  legal  propo- 
sition for  our  consideration,  that  is,  in  which  the  propriety 
of  the  action  of  the  trial  court  is  challenged  in  allowing  the  de- 
fendant credit  on  the  note  in  suit,  for  the  $5,100  stock  in  the 
Oregon  County  Bank,  which  was  held  by  the  plaintiff  as  col- 
lateral security,  and  while  being  so  held  became  worthless. 
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It  is  practically  conceded  that  there  was  $2,000  realized 
from  the  hardware  stock,  which  was  held  by  the  plaintiff  as 
collateral ;  therefore,  onr  attention  will  be  directed  to  the  cor- 
rectness of  the  action  of  the  court  in  allowing  credit  npon  the 
note  for  the  Oregon  County  Bank  stock.  The  trial  court  in  ef * 
feet  held  that  as  the  plaintiff  permitted  the  Oregon  County 
Bank  to  become  insolvent  and  the  stock  held  by  it  as  colla- 
teral security  for  the  note  sued  on  to  become  unavailable,  the 
plaintiff  should  stand  the  loss  of  such  stock. 

We  have  carefully  read  in  detail  the  testimony  as  applicable 
to  this  subject,  and  there  is  no  escape  from  the  conclusion  that, 
if  plaintiff  had  undertaken  to  sell  this  stock  at  the  time  sug- 
gested by  Captain  Sitton,  it  would  have  realized  its  full  value 
and  been  amply  sufficient,  together  with  the  Hardware  stock, 
to  have  fully  satisfied  this  note.  The  testimony  of  Captain 
Sitton,  who  was  acting  as  agent  of  his  wife  and  daughter,  who 
had  executed  this  note,  stands  absolutely  without  any  contra- 
diction, and  in  our  opinion  his  testimony  can  only  be  treated 
as  a  direction  to  the  plaintiff  who  held  this  stock  as  collateral 
to  dispose  of  it,  and  informed  them  that  it  could  be  sold  for 
one  hundred  cents  on  the  dollar.  Plaintiff  offers  no  reason 
why  the  suggestion  to  dispose  of  this  stock  was  not  followed, 
and  there  is  no  valid  reason  assigned  why  the  stock  was  not 
sold.  *^  Plaintiff  simply  held  it  as  collateral  and  it  was  its 
plain  duty  when  the  defendants,  through  their  agent.  Captain 
Sitton,  insisted  that  the  stock  should  be  sold  and  applied  to 
the  payment  of  this  note,  to  do  so.  It  does  not  answer  the 
contention  of  respondent  for  appellant  to  say  that  the  only 
way  in  which  Captain  Sitton  would  have  been  authorized  to 
have  sold  this  stock  was  to  first  tender  the  amount  due  upon 
the  note.  His  testimony  does  not  bear  out  the  insistence  of 
the  appellant  that  the  defendants  were  trying  to  get  posses- 
sion of  the  collateral.  His  testimony,  when  reasonably  con- 
strued, simply  means  that  the  collateral  would  remain  in  the 
possession  of  the  plaintiff,  and  he  simply  asked  permission 
to  contract  for  the  sale  of  it  and  the  money  realized  from 
such  sale  to  be  turned  over  to  the  plaintiff  and  applied  to  the 
payment  of  this  note  and  the  stock  transferred  to  whomsoever 
it  might  be  sold.  In  other  words,  the  testimony  of  Captain 
Sitton  cannot  be  regarded  as  wanting  to  obtain  the  possession 
of  the  stock  without  any  sale  of  it,  but  when  fully  considered 
it  was  a  clear  direction  to  those  who  had  a  right  to  make  direc- 
tions in  relation  to  a  collateral  that  belonged  to  them,  that  it 
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be  sold  when  it  would  bring  its  full  value.  Plaintiff  refused 
to  take  any  steps  toward  the  sale  of  this  stock  when  its  full 
value  could  have  been  realized  and  defendant's  obligation 
fully  satisfied.  This  stock  afterward  becoming  worthless,  in 
our  opinion  the  trial  court  properly  and  correctly  held  that 
the  plaintiff  should  stand  this  loss. 

The  law  upon  this  subject  is  very  correctly  stated  in  22 
American  and  English  Encyclopedia  of  Law,  second  edition, 
899,  where  it  is  said  in  the  text  and  fully  supported  by  the 
cases  cited  in  the  notes  that  *Mt  is  well  settled  that  when  a 
chose  in  action,  such  as  a  bond,  note,  or  accepted  order  on  a 
third  person,  is  transferred  and  delivered  to  a  creditor  as 
collateral  security,  it  is  the  duty  of  the  pledgee  to  use  reason- 
able care  and  diligence  to  make  ^^^  such  collateral  available ; 
that  he  is  bound  to  use  proper  exertions  to  render  the  col- 
lateral effectual  for  the  purpose  for  which  it  was  pledged; 
that  if  necessary  he  must  bring  an  action  against  the  maker 
of  the  collateral ;  and  that  if,  through  his  negligence  or  wrong- 
ful act  or  omission,  the  collateral  is  lost,  he  is  accountable 
and  liable  to  the  pledgor  in  the  same  manner  as  a  pledgee 
of  goods  and  merchandise  is  liable  to  the  pledgor  if  they  are 
lost  or  destroyed  through  the  pledgee's  failure  to  give  them 
the  necessary  protection  and  care":  Hanna  v.  Holton,  78  Pa. 
334,  21  Am.  Rep.  20;  Northwestern  Nat.  Bank  v.  Thompson, 
71  Fed.  113,  17  C.  C.  A.  638. 

In  State  Bank  of  St.  Louis  v.  Bartle,  114  Mo.  276,  21  S. 
W.  816,  it  was  expressly  ruled  that  it  was  the  duty  of  a 
party  holding  a  collateral  as  security  to  carefully  and  faith- 
fully perform  all  acts  necessary  to  make  the  collateral  avail- 
able, and  that  it  was  a  duty  owed  to  the  surety,  and,  failing 
in  it,  by  which  the  collateral  is  lost,  the  surety  will  be  dis- 
charged to  the  extent  he  is  thereby  injured :  Taylor  v.  Jeter^ 
23  Mo.  244 ;  Brandt  on  Suretyship  and  Guaranty,  1st  ed.,  sees. 
384-387;  Kemmerer  v.  Wilson,  31  Pa.  110;  Pickens  v.  Yar- 
borough's  Admr.,  26  Ala.  417,  62  Am.  Dec.  728;  Grisard  v. 
Hinson,  50  Ark.  229,  6  S.  W.  906. 

The  learned  text-writer,  Mr.  Brandt,  on  Suretyship  and 
Guaranty,  first  edition,  section  384,  thus  states  the  law  ap- 
plicable to  this  subject:  ''If  the  principal  places  in  the  hands 
of  the  creditor,  as  collateral  security  for  the  debt,  an  obliga- 
tion of  a  third  person,  the  creditor  is,  without  any  special 
agreement  to  that  effect,  bound  to  use  due  diligence  to  col- 
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lect  the  same,  and  to  charge  all  the  parties  thereto,  and  if 
anything  is  lost  on  account  of  his  failure  to  use  such  dili- 
gence, not  only  the  surety  but  the  principal  also  is  discharged 
to  the  extent  that  he  is  injured.  With  reference  to  this  it 
has  been  said  that:  'The  assignor  of  collaterals  parts  with 
his  control  over  them,  and  the  assignee  should  be  bound  to 
use  proper  ***  exertions  to  render  them  effectual  for  the 
purpose  for  which  they  were  assigned.  The  principle  is  that 
when  a  right  of  action  or  a  judgment  is  transferred  by  a 
debtor  to  his  creditor,  to  secure  the  debt,  or  as  collateral  secur- 
ity, ordinary  diligence  must  be  used  to  make  it  available,  and 
if  a  loss  occurs  by  negligence,  even  passive  negligence,  which 
is  unreasonable  and  results  in  loss,  it  will  be  a  good  defense 
to  a  suit  on  the  original  debt.'  It  has  also  been  said  that 
*the  necessary  care  and  attention  should  be  bestowed  to  pre- 
serve the  value  of  whatever  is  thus  voluntarily,  and  with  a 
view  to  one's  own  interest,  taken  under  his  control.*  It  has 
been  held  that  the  question  'what  is  due  diligence'  is,  when 
the  facts  are  ascertained,  one  of  law;  and  where  a  note  was 
due  when  the  creditor  took  it  as  collateral,  and  the  maker 
was  then  solvent,  but  the  creditor  did  not  bring  suit  on  it 
for  three  months,  when  the  maker  had  become  insolvent,  it 
was  held  that  this  was  such  negligence  as  charged  the  cred- 
itor with  the  loss  of  the  note." 

While  it  may  be  said  that  the  plaintiff  in  this  cause  had 
absolute  dominion  over  this  bank  stock  as  collateral,  as  long 
as  the  note  of  defendants  remained  unpaid,  yet  it  by  no 
means  follows  that  the  defendants,  who  are  the  real  owners 
of  the  collateral,  are  absolutely  deprived  of  all  interest  in  it, 
and  it  was  the  plain  duty  of  the  plaintiff  in  this  cause,  who 
could  only  be  legally  interested  in  the  collateral  to  the  extent 
of  having  the  proceeds  of  it  applied  to  the  payment  of  the  note 
in  suit,  and  the  Oregon  County  Bank  being  solvent,  and  the 
pointed  demand  being  made  by  the  defendants,  who  were 
particularly  interested  in  this  collateral,  that  it  be  sold  and 
the  proceeds  applied  to  their  note,  in  our  opinion  it  was  the 
plain  duty  of  the  plaintiff  to  then  and  there  sell  this  stock 
for  its  par  value  and  apply  the  proceeds  to  the  payment  of 
the  note,  and  their  failure  to  do  so,  and  the  bank  subsequently 
becoming  insolvent,  and  the  stock  worthless,  in  our  opinion 
constitutes  *•*  such  negligence  as  fully  warranted  the  trial 
court  in  crediting  the  amount  of  such  loss  upon  the  note. 
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We  have  carefully  analyzed  this  record  and  the  judgment 
of  the  lower  court  was  clearly  for  the  right  party,  and  it 
should  be  affirmed,  and  it  is  so  ordered. 

All  concur. 


The  Holder  of  CoUateral  Securities  must  qm  reasonable  ears  and  dili- 
gence to  make  them  available;  and  if  by  negligence,  wrongful  act, 
or  omission  on  his  part,  loss  is  sustained  it  must  be  borne  by  him: 
Cooper  V.  Simpson,  41  Minn.  46.  16  Am.  St.  Bep.  667;  Bnmsey  ▼. 
Laidley,  34  W.  Ya.  721,  26  Am.  St.  Bep.  935;  Montague  ▼.  Stelta,  37 
S.  G.  200,  34  Am.  St.  Bep.  736;  First  Nat.  Bank  v.  O'Concell,  84 
Iowa,  377,  35  Am.  St.  Bep.  313;  Sampson  ▼.  Fox,  109  Ala.  662«  55 
AnL  St.  Bep.  950. 


HINKLE  V.  LOVELACE. 

[204  Mo.  208,  102  S.  W.  1015.] 

DIVOBOE — ^Void  Judgment  in— Affidavit. — ^Under  a  statute  re- 
quiring a  petition  in  divorce  to  be  supported  by  the  affidavit  of  plain* 
tiff,  such  affidavit  cannot  be  made  by  a  next  friend,  and  if  thus  madei, 
the  decree  of  divorce  is  void.     (p.  705.) 

AFFIDAVITS — Statutory  Beqnlrements.— If  the  statute  speeiil- 
eally  points  out  who  may  make  a  certain  affidavit,  it  cannot  be  made 
by  another,     (p.  706.) 

DIVOBOE — ^Affldavlti  When  Jurisdictional. — ^If  a  statute  re- 
quires that  a  petition  in  divorce  be  supported  by  an  affidavit  of  plain- 
tiff as  to  the  absence  of  collusion,  fear  or  restraint,  and  good  faith, 
such  affidavit  is  jurisdictional,  and  the  absence  thereof  to  that  effect 
made  by  plaintiff  personally,  is  fatal  to  the  decree  of  divorce  and 
renders  it  void*     (p.  707.) 

DIVOBCE — ^Verification  of  Petition,  Delay  of. — A  verification 
by  a  plaintiff  of  her  petition  in  divorce  on  the  day  of  the  final  decree, 
by  her  making  the  required  statutory  affidavit,  does  not  cure  a  prior 
fatal  defect  to  the  petition,  consisting  of  an  affidavit  made  by  a  next 
friend,     (p.  709.) 

DIVOBOE — OoUateral  Attack. — ^A  petition  in  divorce  cannot  be 
amended  in  a  matter  of  substance,  after  publication  of  notice,  so  as 
to  make  a  valid  judgment  thereon  against  a  defendant  who  does  not 
appear,  and  a  judgment  rendered  under  such  circumstances  is  subject 
to  collateral  attack,     (p.  709.) 

DIVOBOE — ^Verification  of  Petition,  Absence  of. — ^The  verifica- 
tion required  by  statute  to  be  made  and  annexed  to  a  petition  in 
divorce  proceedings  is  a  matter  of  substance,  and  the  court  acquires 
no  jurisdiction  of  the  cause  without  it.     (p.  709.) 

LIMITATION  OF  AOTIONS—Mlnoilty— Marriage.— If  a  wife, 
during  her  minority,  executes  a  conveyance  of  her  land,  and  afterward 
obtains  a  void  decree  of  divorce  and  contracts  a  second  marriage,  and 
on  attaining  her  majority  executes  a  second  conveyance  to  the  same 
grantee,  after  which  her  first  husband  dies,  and  both  her  conveyances 
are  void,  the  statute  of  limitations  against  any  action  by  her  to  re- 
cover  the  land  commences  to  run  on  the  death  of  her  first  husband, 
(pp.  709,  710.) 
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Thomas  ft  Hackney,  for  the  appellant. 
McBeynoIds  ft  Halliburton,  for  the  respondent 

*^'  WOODSON,  J.  This  is  an  action  in  ejectment,  and 
the  petition  is  in  the  usual  form,  instituted  in  the  circuit 
court  of  Jasper  county,  whereby  the  plaintiflE  sought  to  re- 
cover the  undivided  one-half  interest  in  and  to  certain  real 
estate  situated  in  said  county  with  damages  for  the  detention 
thereof,  and  rents  and  profits. 

The  answer  admitted  the  possession  of  certain  portions  of 
the  land,  and  denied  he  had  the  possession  of  the  remainder ; 
that  he  had  bought  plaintiff's  interest  in  the  land,  paying 
three  hundred  dollars  therefor,  and  that  he  had  expended 
money  for  improvements;  that  plaintiff  had  stood  by  and 
knew  of  defendant  making  improvements  without  objection 
and  making  no  claim  to  the  land;  that  she  had  not  tendered 
back  the  purchase  money  nor  paid  for  the  improvements  and 
taxes ;  and  that  she  was  estopped  by  her  conduct  from  prose- 
cuting her  action. 

Defendant  pleaded  the  ten,  twenty-four  and  thirty  years* 
statute  of  limitations;  and  that  plaintiff's  marriage  to  Daniel 
Hinkle  in  1867  was  void;  that  her  first  husband,  Daniel  Ed- 
monds, was  alive  at  said  time  and  ***  did  not  die  until  some 
years  afterward;  and  that  she  was  divorced  from  Daniel 
Hinkle  in  March,  1903. 

The  plaintiff's  reply  denied  the  allegations  of  the  answer, 
and  further  averred  that  at  all  the  times  mentioned  in  the 
answer  she  was  a  married  woman  and  continued  so  until 
March,  1903. 

It  was  admitted  on  the  trial  that  Emberson  Herold  was 
the  common  source  of  title;  that  he  died  intestate  in  June, 
1864,  owning  three  hundred  and  twelve  and  one-half  acres 
of  land,  of  which  the  land  in  controversy  is  a  part,  and  leav- 
ing surviving  him  as  his  heirs  at  law  his  six  children,  one 
of  whom  is  the  plaintiff;  and  that  the  value  of  the  rents 
and  profits  of  the  land  sued  for  is  two  dollars  per  acre  per 
year. 

The  record  of  a  partition  suit  in  the  common  pleas  court 
of  Jasper  county  was  read  in  evidence,  by  which  it  appeared 
that  in  an  action  between  part  of  the  heirs  of  Emberson 
Herold,  deceased,  and  the  defendant  and  others,  the  defend- 
ant had  claimed  the  one-sixth  interest  of  plaintiff  and  also 
another  one-sixth  interest  purchased  by  him  from  one  of  the 
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other  heirs,  and  that  the  land  in  controversy  was  set  off  to 
him  as  his  two-sixths  interest  in  the  estate.  The  plaintiff 
was  not  a  party  to  that  suit. 

It  was  shown  by  the  plaintiff's  testimony  that  plaintiff 
was  bom  on  June  7,  1850;  had  been  twice  married,  first  to 
Daniel  Edmonds  in  the  fall  of  1865,  and  with  whom  she 
lived  three  months  and  was  then  divorced  from  him  Octo- 
ber 1,  1867 ;  that  she  married  Daniel  Hinkle  January  1,  1868,. 
and  continued  as  his  wife  until  divorced  from  him  June  22, 
1903;  that  Daniel  Edmonds  died  after  plaintiff's  marriage 
with  Hinkle;  that  defendant  was  plaintiff's  stepfather  after 
having  married  plaintiff's  mother,  the  widow  of  Emerson 
Herold. 

Defendant's  evidence  established  the  following  facts,  to 
wit: 

^'  That  plaintiff  and  Daniel  Edmonds  were  married  in 
November,  1865,  and  -separated  in  March,  1866 ;  that  on  Jan- 
uary 9,  1867,  plaintiff  filed  a  petition  for  divorce  from  Daniel 
Edmonds.  Said  petition  was  sworn  to  by  J.  Lovelace  as 
agent  for  plaintiff,  the  aflBdavit  otherwise  being  in  statutory 
form  for  divorce  proceedings.  In  the  body  of  the  petition 
is  the  following  allegation:  **That  defendant  is  a  nonresident 
of  this  state,  or  that  he  has  absconded  or  absented  himself 
from  his  usual  place  of  abode  in  this  state,  so  that  the  or- 
dinary process  of  law  cannot  be  served  upon  him."  Upon 
which  allegation  an  order  of  publication  was  made,  notify- 
ing Daniel  Edmonds  to  appear  at  the  March  term,  1867.  At 
which  term  there  was  an  interlocutory  decree  in  favor  of 
plaintiff.  At  the  October  term,  1867,  on  October  1st,  plain- 
tiff by  leave  of  court  amended  .her  petition,  the  amendment 
consisting  of  the  statutory  affidavit  being  written  onto  the 
original  petition  and  subscribed  and  sworn  to  by  plaintiff, 
and  on  the  same  day  final  decree  was  entered  in  favor  of 
plaintiff.  On  January  1,  1868,  plaintiff  went  through  a  mar- 
riage ceremony  with  Daniel  Hinkle  and  lived  with  him  as 
his  wife  until  sometime  in  1903.  The  record  shows  that 
Daniel  Edmonds  died  in  Joplin,  Missouri,  some  four  or  five 
years  after  said  decree  of  divorce  and  plaintiff's  marriage  to 
Hinkle. 

Defendant  received  two  deeds  from  plaintiff  for  her  in- 
terest in  this  land,  one  in  January,  1868,  while  still  under 
age,  and  one  in  December,  1868,  after  she  became  of  age,  but 
while  living  with  Daniel  Hinkle  as  his  wife,  both  acknowl- 
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•edged  by  plaintiff  and  Daniel  Hinkle,  bnt  in  neither  does  the 
certificate  show  she  wajB  examined  separate  and  apart,  etc. 

Defendant  took  and  held  possession  of  said  land,  under 
said  deeds,  for  thirty-five  years,  and  paid  all  the  taxes  there- 
on, and  the  legal  title  and  equitable  title  ^*  thereto  eman- 
ated from  the  United  States  more  than  thirty-five  years  be- 
fore the  commencement  of  this  action. 

The  cause  was  tried  by  the  court  without  the  intervention 
•of  a  jury,  at  the  request  of  plaintiff,  the  court  gave  five  in- 
structions, and  refused  the  following:  **The  court  declares 
the  law  to  be  that  the  decree  of  divorce  granted  in  favor  of 
the  plaintiff  against  Daniel  Edmonds  on  the  first  day  of  Oc- 
tober, 1867,  was  valid  and  effective  to  divorce  the  plaintiff 
from  said  Daniel  Edmonds." 

To  which  action  of  the  court,  in  refusing  said  instruction, 
the  plaintiff  duly  excepted. 

The  court  over  the  objection  of  the  plaintiff  gave  declara- 
tions of  law  on  behalf  of  the  defendant  to  the  effect  that  the 
decree  of  divorce  obtained  by  the  plaintiff  from  Daniel  Ed- 
monds was  void,  for  the  reason  that  the  statutory  oath  at- 
tached to  the  petition  was  sworn  to  by  the  next  friend  in- 
stead of  the  plaintiff,  and  that  the  marriage  between  the 
plaintiff  and  Daniel  Hinkle  was  void,  and  that  in  consequence 
the  thirty  years'  statute  of  limitation  was  a  bar  to  tiie  re- 
covery by  the  plaintiff. 

Other  declarations  of  law  were  given  and  refused,  all 
showing  that  the  theory  of  the  finding  for  the  defendant 
was  that  the  decree  obtained  from  Daniel  Edmonds  was  void, 
and  that  the  marriage  to  Daniel  Hinkle  was  likewise  void, 
and  that  the  statute  of  limitations  commenced  to  run  against 
the  plaintiff  at  the  instant  of  the  death  of  Daniel  Edmonds. 

The  court  found  the  issues  for  defendant,  and  rendered 
judgment  accordingly.  Plaintiff  in  due  time  filed  motions 
for  a  new  trial  and  in  arrest,  which  were,  by  the  court,  over- 
ruled, and  exceptions  were  duly  saved,  and  plaintiff  has 
brought  the  cause  here  by  appeal. 

**^  1.  Plaintiff's  contention  is  that,  when,  in  1864,  her 
father,  Emberson  Herold  died,  seised  of  the  land  described 
in  the  petition,  she,  under  the  statute  of  descent  and  distribu- 
tion, inherited  an  undivided  one-sixth  of  it,  and,  being  a 
minor  at  the  time  and  married  before  she  attained  her  ma- 
jority, the  statute  of  limitations  would  not  run  against  her  * 
"until  the  dissolution  of  her  marriage  contract,  which  was  on 
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June  22,  1903;  and  that  when  the  land  was  partitioned  and 
her  portion  was  decreed  and  set  over  to  defendant,  eject- 
ment will  lie  against  him  for  her  share  of  the  land,  notwith- 
standing the  execution  and  delivery  of  the  two  deeds  by  her 
to  the  defendant,  purporting  to  convey  the  land  in  contro- 
versy, for  the  reason,  as  she  contends,  both  of  them  are  Toid, 
because  she  was  not  examined  separate  and  apart  from  her 
husband  when  she  acknowledged  them,  as  required  by  statute. 

The  defendant,  upon  the  other  hand,  contends  that  the  de- 
cree of  divorce  rendered  in  plaintiff's  favor  against  Daniel 
Edmonds,  her  first  husband,  on  October  1,  1867,  was  abso- 
lutely null  and  void,  and  that  she  continued  to  be  his  law- 
ful wife  until  his  death,  which  occurred  in  1872  or  1873, 
and  that  on  that  account  her  marriage  to  Daniel  Hinkle,  on 
January  1,  1868,  was  absolutely  null  and  void,  because  she 
could  not  have  two  lawful  husbands  at  the  same  time. 

Under  that  state  of  facts,  defendant  contends  that  when 
Daniel  Edmonds,  her  first  husband,  died,  she  was  of  age, 
and  the  statute  of  limitations  began  to  run  against  her,  which 
was  at  least  thirty  years  before  the  institution  of  this  suit 

From  these  contentions  of  the  plaintiff  and  defendant  it 
is  readUy  seen  that  the  vital  and  turning  point  in  the  case 
is  the  validity  or  invalidity  of  that  decree  of  divorce.  If 
it  is  valid,  then  the  plaintiff  must  recover  **®  the  land;  but 
if  it  is  invalid,  then  the  defendant  must  be  adjudged  the  law- 
ful owner  thereof.  So  this  presents  squarely  the  question, 
Is  that  decree  valid  or  invalid! 

In  the  first  place,  the  defendant  assails  the  sufficiency  of 
the  petition,  upon  which  the  decree  is  based,  for  two  rea- 
sons; because,  first,  it  alleges,  "that  defendant  is  a  nonresi- 
dent of  this  state ;  or  that  he  has  absconded  or  absented  him- 
self from  his  usual  place  of  abode  in  tiiis  state  so  the  or- 
dinary process  of  law  cannot  be  served  upon  him." 

Defendant  contends  that  these  allegations  are  contradictory 
of  each  other,  because  a  party  cannot  be  a  nonresident  of  this 
state  and  abscond  or  absent  himself  from  his  usual  place  of 
abode  in  this  state  at  the  same  time ;  and,  for  that  reason,  the 
allegations  were  not  sufficient  and  did  not  authorize  the  order 
of  publication  made  in  the  divorce  proceedings  instituted 
against  the  defendant  in  that  case. 

The  statute  in  force  at  the  time  that  suit  was  begun  re- 

•     specting  service  by  publication  was  as  follows:  **In  suits  in 

•  •  •  •  divorce  •  ...  if  the  plaintiff,  or  other  person  for  hi% 
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shall  allege  in  his  petition  ....  that  part  or  all  of  the  de- 
fendants are  nonresidents  of  the  state,  or  have  absconded 
or  absented  themselves  from  their  usual  place  of  abode  in 
this  state,  etc.,  the  clerk  shall  make  an  order  of  publication," 
etc. :  Gen.  Stats.  1865,  c.  164,  sec.  13. 

In  discussing  a  similar  question,  which  arose  under  this 
same  section,  Judge  Brace  used  this  language:  ''It  appears 
upon  the  face  of  the  record  in  the  tax  suit  that  service  of 
notice  by  publication  was  ordered  on  the  ground  that  the 
court  had  been  'duly  informed  by  evidence  of  the  plaintiff 
herein  that  said  Samuel  Burton  is  a  nonresident  of  the  state 
of  Missouri.'  In  order  that  nonresidence  may  afford  a  basis 
for  an  order  of  publication,  the  statute  requires  the  allega- 
tion of  **•  that  fact  in  the  petition  or  in  an  affidavit  filed 
with  the  same,  or  some  time  thereafter.  The  petition  in  that 
sait  contained  no  such  allegation,  nor- was  any  afiidavit  con- 
taining such  an  allegation  filed  therewith  or  thereafter.  On 
the  contrary,  the  petition  was  silent  on  that  subject,  the  said 
defendant  was  sued,  and  the  summons  issued  against  him  as 
a  resident  defendant,  and  the  allegation  contained  in  the  only 
affidavit  filed  in  the  case  was  that  the  said  defendant  'had  ab- 
sconded and  absented  himself  from  his  usual  place  of  abode 
in  this  state.'  Thus,  it  appeared  both  affirmatively  and  neg- 
atively that  said  defendant  was  a  resident  and  not  a  non- 
resident of  the  state,  and  under  the  statute  the  court  had  no 
authority  to  order  service  on  him  as  a  nonresident  by  pub- 
lication": Parker  v.  Burton,  172  Mo.  85,  72  S.  W.  633. 

And  Judge  Sherwood,  in  construing  said  section,  said:  "So 
that  we  have  here  presented  a  defendant  sued  as  a  nonresi- 
dent, summons  issued  against  him  as  a  resident,  and  publica- 
tion issued  against  him  as  a  resident  who  could  not  be  found. 
In  short,  the  order  of  publication  was  a  clear  departure  from 
the  allegations  of  the  petition  and  affidavit":  Harness  v.  Cra- 
vens, 126  Mo.  233,  28  S.  W.  971. 

The  two  cases  last  cited  show  that  the  word  "abode"  as 
used  in  said  section  13  means  and  is  used  in  the  same  sense 
as  the  word  "residence"  is  used. 

Judge  Brewer,  in  discussing  a  similar  statute,  said:  "The 
grounds  for  the  attachment  alleged  in  the  affidavit  were,  'that 
the  defendant  is  a  foreign  corporation,  or  a  nonresident  of 
Brown  county.'    There  are  two  objections  to  this — one,  that 

it  is  in  the  disjunctive :  Drake  on  Attachment,  sec.  101 

There  was,  therefore,  no  warrant  for  the  issue  of  the  attach- 
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ment,  and  the  plaintiff  in  the  suit  obtained  no  lien  on  the 
goods  by  the  service  of  the  writ":  Dickenson  v.  Cowley,  15 
Kan.  269. 

^^^  "An  affidavit  is  insufficient  which  states  in  the  alter- 
native the  grounds  on  which  relief  is  sought":  2  Cyc.,  p. 
22,  par.  3c;  Collins  v.  Beebe,  54  Hun,  318,  7  N.  Y.  Supp. 
442 ;  Leonard  v.  Bowman,  21  N.  Y.  Civ.  Proc.  237,  15  N.  Y. 
Supp.  822 ;  Billings  v.  Noble,  75  Wis.  325,  43  N.  W.  1131 ; 
Harness  v.  Cravens,  126  Mo.  233,  28  S.  W.  971. 

We  are  unable  to  understand  how  a  party  can  be  a  * 'non- 
resident of  this  state"  and  at  the  same  time  have  ''a  usual 
place  of  abode  or  residence  in  this  state,"  and  vice  versa — 
he  cannot  have  ''a  usual  place  of  abode  or  residence  in  this 
state,"  and  at  the  same  time  be  ''a  nonresident  of  the  state." 
The  one  allegation  contradicts,  counteracts  and  nullifies  the 
other  as  completely  as  if  neither  had  been  written  in  the  peti- 
tion, and  for  that  reason  there  was  no  allegation  in  the  peti- 
tion or  affidavit  filed  in  the  case  which  authorized  and  upon 
which  to  base  the  order  of  publication  against  the  defend- 
ant in  the  divorce  proceedings.  The  foregoing  conclusions 
are  fully  sustained  by  the  authorities  cited:  See,  also,  Tooker 
V.  Leake,  146  Mo.  419,  48  S.  W.  638. 

The  plaintiff  controverts  tbe'conclusjons  above  stated,  and 
contends  that  the  alternative  allegation  of  nonresidence  of 
defendant,  or  his  abscondence  from  his  usual  place  of  abode 
in  this  state,  is  not  a  jurisdictional  matter,  but  is  simply  a 
defect  which  can  only  be  taken  advantage  of  by  special  de- 
murrer or  motion  to  make  the  pleading  more  definite  and 
certain.  No  authority  is  cited  supporting  that  position,  while 
all  the  authorities  to  which  our  attention  has  been  directed 
hold  to  the  contrary.  We  are,  therefore,  of  the  opinion  that 
the  defendant  in  that  suit  was  not  properly  served. 

It  may  not  be  out  of  place  to  state  here  that  when  construc- 
tive service  is  authorized,  instead  of  personal,  there  must  be 
a  strict  compliance  with  the  statutory  requirements:  Myers 
V.  McRay,  114  Mo.  377,  21  S.  W.  730. 

^*  2.  It  is  next  contended  by  defendant  that  the  decree 
of  divorce  is  a  nullity,  because  the  petition  upon  which  it  is 
based  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  because  it  was  sworn  to  by  one  J.  Lovelace  as  agent 
and  not  by  the  plaintiff  herself,  as  required  by  the  statute 
i^hich  was  in  force  at  the  time  of  the  institution  of  that  suit, 
which  is  as  follows: 
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'*Sec.  2.  The  circuit  court  shall  have  jurisdiction  in  all 
cases  of  divorce  and  alimony  or  maintenance;  and  all  such 
<;ases  shall  be  tried  by  the  court,  and  the  like  process  and 
proceedings  shall  be  had  in  such  causes  as  are  had  in  other 
civil  suits,  except  the  answer  of  the  defendant  shall  not  be 
under  oath.  The  petition  shall  be  accompanied  by  an  affi- 
davit, annexed  thereto,  that  the  facts  stated  therein  are  true 
according  to  the  best  knowledge  and  belief  of  the  plaintiff, 
and  that  the  complaint  is  not  made  out  of  levity,  or  by  col- 
lusion, fear  or  restraint  between  the  plaintiff  and  defendant, 
for  the  mere  purpose  of  being  separated  from  each  other, 
but  in  sincerity  and  truth,  for  the  causes  mentioned  in  the 
petition.  The  proceedings  shall  be  had  in  the  county  where 
the  plaintiff  resides;  and  the  process  may  be  directed,  in  the 
first  instance,  into  any  other  county  in  the  state  where  the 
defendant  resides":  Gen.  Stats.  1865,  c.  114,  p.  460,  sec.  2. 

It  will  be  observed  that  this  statute  requires  that  "the  peti- 
tion shall  be  accompanied  by  an  afSdavit  annexed  thereto, 
that  the  facts  stated  therein  are  true  according  to  the  best 
knowledge  and  belief  of  the  plaintiff,  and  that  the  complaint 
is  not  made  out  of  levity,  or  by  collusion,  fear  or  restraint 
between  the  plaintiff  and  defendant,  for  the  mere  purpose 
of  being  separated  from  each  other,  but  in  sincerity  and 
truth,  for  the  causes  mentioned  in  the  petition." 

Prom  a  careful  consideration  of  this  statute,  it  is  clear  the 
legislature  intended  that  the  plaintiff  in  divorce  ***  suits 
should,  in  person,  swear  to  the  petition.  It  not  only  in  ex- 
press terms  commands  that  to  be  done,  but  it  goes  further 
4md  prescribes  the  things  to  be  stated  in  the  affidavit  which 
rest  peculiarly  and  exclusively  within  her  own  knowledge, 
and  in  the  very  nature  of  the  things  to  be  sworn  to  by  her, 
no  one  else  could  know  whether  they  are  true  or  false.  How 
could  anyone  save  the  plaintiff  know  that  the  complaint  is 
not  made  out  of  levity,  by  collusion,  fear  or  restraint,  or  that 
the  suit  was  not  brought  for  the  mere  purpose  of  being  sepa- 
rated from  each  other,  or  that  she  is  sincere  in  the  prosecu- 
tion of  the  suitT  They  are  matters  that  are  securely  locked 
up  in  the  mind  and  conscience  of  the  moving  party,  and  no 
one  else  could  know  those  things  at  the  inception  of  the  di- 
vorce suit  before  investigation  had.  It  is  not  pretended  that 
there  is  express  authority  for  an  agent  to  make  the  aflSdavit, 
and  it  is  not  perceived  how  it  can  be  reasonably  implied  from 
^toything  in  the  statute.     These  views  are  fully  sustained  by 
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the  following  authorities:  Bryant  v.  Harding,  29  Mo.  347; 
Huthsing  v.  Mans,  36  Mo.  101;  Norvell  v.  Porter,  62  Mo.  309; 
Quigley  v.  Mexico  S.  Bank,  80  Mo.  289,  50  Am.  Rep.  503; 
In  re  Heath,  40  Kan.  333,  19  Pac.  926;  Western  Bank  t. 
Tallman,  15  Wis.  92;  Hadden  v.  Lamed,  83  Ga.  636,  10  S. 
E.  278. 

The  right  to  bring  a  suit  for  divorce  is  strictly  personal, 
and  under  the  exclusive  volition  and  control  of  the  injured 
party. 

''If  a  guardian  or  next  friend  has  the  power  insisted  upon, 
we  desire  to  learn  whence  it  is  derived.  It  certainly  is  not 
given  by  express  provision  of  law,  nor  can  it  legitimately  be 
deducted  from  the  personal  custody  of  the  ward,  which  im- 
poses certain  duties  on  the  guardian  which  he  must  perform. 
Whether  after  gross  and  repeated  infidelities  the  wife  will 
continue  to  regard  him  as  her  husband  and  live  with  him  as 
his  wife  is  for  her  decision  only.  Death  only  can  dissolve 
the  marriage  relation  without  her  consent,  and  no  divorce 
^^^  can  or  ought  to  be  had  in  his,  or  any  case,  but  through 
the  agency  and  will  of  the  injured  party":  Worthy  v.  Wor- 
thy, 36  Ga.  45,  91  Am.  Dec.  758;  2  Bishop  on  Marriage  and 
Divorce,  5th  ed.,  sec.  306a. 

This  personal  character  of  the  suit  shows  more  clearly  why 
the  plaintiff  only  can  make  the  afSdavit  to  the  petition :  Rich- 
ardson V.  Richardson,  50  Vt.  119;  Besore  v.  Besore,  49  Ga. 
378;  2  Bishop  on  Marriage  and  Divorce,  6th  ed.,  sec.  306a; 
Winslow  V.  Winslow,  7  Mass.  96 ;  Birdzell  v.  Birdzell,  33  Kan. 
433,  52  Am.  Rep.  539,  6  Pac.  561;  Jones  v.  Jones,  18  Me. 
308 ;  Amos  v.  Amos,  4  N.  J.  Eq.  171 ;  Wright  v.  Wright,  3 
Tex.  168. 

Where  the  statute  specifically  points  out  who  may  make  a 
certain  affidavit,  it  can  be  made  by  no  one  other  than  those 
specified:  2  Cyc,  p.  5,  pars.  A,  P;  Steinbach  v.  Leese,  27 
Cal.  295 ;  State  v.  Washoe  County,  5  Nev.  317 ;  Ex  parte  Aid- 
rich,  1  Denio,  662;  In  re  Heath,  40  Kan.  333,  19  Pac.  926; 
Ex  parte  Shumway,  4  Denio,  258;  Baker  v.  Knickerbocker, 
25  Kan.  288. 

According  to  these  authorities,  clearly  Lovelace  could  not 
make  the  affidavit  for  the  plaintiff,  verifying  the  petition,  in 
the  divorce  proceedings,  and  for  that  reason  the  petition  in 
law  stands  as  though  it  had  never  been  sworn  to. 

The  plaintiff  cites  many  authorities  sustaining  the  propo- 
sition that  the  next  friend  may  make  an  affidavit  for  the 
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minor  when  necessary  to  be  filed  by  plaintiff  at  the  commence- 
ment or  during  the  progress  of  the  suit,  but  none  of  the  cases 
were  suits  for  divorce.  The  rules  governing  cases  involving 
property  rights  are  not  applicable  to  divorce  cases :  Ayres  v. 
Gartner,  90  Mich.  380,  51  N.  W.  461;  Hopkins  v.  Hopkins, 
132  N.  C.  22,  43  S.  W.  508;  Rayl  v.  Rayl  (Tenn.  Ch.  App.), 
64  S.  W.  309 ;  DeArmond  v.  DeArmond,  92  Tenn.  40,  20  S. 
W.  422. 

3.  The  affidavit  of  the  absence  of  collusion,  fear  or  restraint 
and  of  good  faith  is  jurisdictional,  and  the  absence  of  such 
affidavit  to  that  effect  is  fatal. 

^^^  In  discussing  a  similar  statute  of  Michigan,  the  su- 
preme court  of  that  state  said:  "This  is  a  statutory  require- 
ment and  is  mandatory Nor  can  this  defect  be  waived 

by  any  act  of  defendant.  The  policy  of  the  statute  is  to 
prevent  collusive  proceedings  between  the  parties  for  divorce. 
If  in  the  power  of  defendant  to  waive  the  provision,  the  stat- 
ute may  be  easily  nullified":  Ayres  v.  Gartner,  90  Mich.  380, 
51  N.  W.  461. 

In  the  last  case  cited  the  supreme  court,  by  mandamus, 
compelled  the  court  below  to  dismiss  the  cause  pending  be- 
fore it  because  it  had  no  jurisdiction  to  hear  and  try  the  cause, 
in  the  absence  of  such  an  affidavit. 

In  discussing  this  same  question,  the  supreme  court  of  North 
Carolina  used  this  language : 

''The  verification  is  in  the  following  words:  'Julia  A.  Hop- 
kins, being  duly  sworn,  says  she  has  heard  read  the  forego- 
ing complaint;  that  the  facts  set  forth  therein  are  true  of 
her  own  knowledge,  except  the  facts  therein  set  forth  on  in- 
formation and  belief,  and  as  to  them  she  believes  it  to  be 
true. '  This  verification  does  not  conform  to  the  requirements 
of  the  Code,  section  1287.  In  the  case  of  Nichols  v.  Nichols, 
128  N.  C.  108,  38  S.  E.  296,  this  court  has  said:  'It  is  neces- 
sary, in  order  that  the  court  may  take  jurisdiction  of  the 
matter  of  divorce,  that  each  and  all  of  the  requisites  men- 
tioned in  the  affidavit  required  by  the  Code,  section  1287, 
shall  be  set  out  and  sworn  to  by  the  plaintiff.  The  require- 
ments are  mandatory.'  This  is  not  like  the  case  of  a  com- 
plaint in  an  ordinary  action  which  may  or  may  not  be  veri- 
fied under  section  257  and  258  of  the  Code,  as  the  plaintiff 
elects.  The  plaintiff  is  not  required  by  these  sections  to 
verify  his  pleadings,  but,  in  the  case  of  a  complaint  in  an 
action  of  divorce,  the  law  is  differenti  as  the  very  language 
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and  purpose  of  section  1287  of  the  Code  show  it  was  intended 
that  its  provisions  relating  to  the  verification  of  the  com- 
plaint should  be  mandatory  and  a  failure  to  comply  with  the 
requirements  of  that  section  is  fatal  to  **•  the  plaintiff's 
case,  as  the  court  is  without  jurisdiction  unless  the  proper 
verification  of  the  complaint  is  made.  Verification  in  the 
very  manner  prescribed  by  the  section  is  essential  to  confer 
jurisdiction  upon  the  court  to  entertain  the  action  or  pro- 
ceeding therein."  Motion  to  dismiss  was  sustained:  Hopkins 
▼.  Hopkins,  132  N.  C.  22,  43  S.  B.  508;  Martin  v.  Martin, 
130  N.  C.  27,  40  S.  B.  822 ;  HoUoman  v.  HoUoman,  127  N. 
C.  15,  37  S.  W.  68;  Rayl  v.  Rayl  (Tenn,  Ch.  App.),  64  S. 
W.  309. 

The  supreme  court  of  Tennessee  said : 
The  defects  in  the  affidavit  in  question  are: 
1.  It  does  not  state  that  the  complaint  is  not  made  out 
of  *  levity.' 

''2.  It  docs  not  state  that  the  complaint  is  not  made  out 
of  collusion  'with  the  defendant.' 

''3.  It  does  not  state  that  the  complaint  is  made  for  the 
'causes'  mentioned  in  the  bill 

**The  peace  and  happiness  of  society  largely  depend  upon 
maintaining  the  marriage  relation,  and  the  policy  of  the  state 
is  to  encourage  and  maintain  that  relation.  For  the  protec- 
tion of  society  against  the  manifold  evils  that  would  neces- 
sarily flow  from  the  wanton  and  indiscriminate  severing  of 
that  relation,  the  legislature  has  declared  that  divorces  shall 
not  be  granted,  except  for  certain  causes,  which  are  distinctly 
set  out  in  the  statute;  and  has  prescribed  what  allegations 
shall  be  made  in  the  bill  or  petition  for  divorce,  and  how  the 
bill  or  petition  shall  be  verified.  All  these  requirements  of 
the  statute  are  for  the  benefit  of  society,  and  not  for  the 
benefit  of  the  parties.  They  are  intended  to  guard  against 
the  bad  faith  and  collusion  of  the  parties.  The  application 
must  show  a  clear  and  meritorious  case  under  the  statute  be- 
fore the  court  can  take  jurisdiction  of  the  cause.  The  statu- 
tory affidavit  is  an  essential  part  of  the  application,  and  with- 
out it  there  is  no  jurisdiction."  The  bill  was  dismissed: 
DeArmond  ="*«  v.  DeArmond,  92  Tenn.  40,  20  S.  W.  422; 
14  Cyc,  p.  678,  par.  J,  and  notes;  Moore  v.  Moore,  130  N. 
C.  333,  41  S.  E.  943 ;  Bastes  v.  Bastes,  79  Ind.  363. 

The  plaintiff  cites  us  to  but  one  case  which  holds  contrary 
to  the  doctrine  above  stated,  and  that  is  the  case  of  McCraney 
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V.  McCraney,  5  Iowa,  232,  68  Am.  Dec.  702.  This  case  is 
against  the  great  weight  of  authority  in  this  country,  and  it 
seems  to  us  to  be  against  the  letter  and  spirit  of  our  statute 
upon  the  subject  in  hand,  and  is  contrary  to  sound  public 
policy,  and  for  these  reasons  we  refuse  to  follow  it. 

The  decree  for  divorce  in  the  case  of  plaintiff  against  Daniel 
Edmonds,  her  first  husband,  is  absolutely  void  for  two  rea- 
sons; because,  first,  as  we  have  heretofore  pointed  out  the 
fact,  that  there  was  no  proper  allegation  contained  in  the 
petition  filed  in  that  cause  which  authorized  the  court  or 
clerk  to  issue  the  order  of  publication  against  the  defendant, 
and  for  that  reason  the  court  acquired  no  jurisdiction  over 
him;  and,  second,  the  court  acquired  no  jurisdiction  of  the 
cause,  because  the  petition  was  fatally  defective,  for  the  rea- 
son that  it  was  not  subscribed  and  sworn  to  by  the  plaintiff. 

The  subsequent  verification  of  the  petition  on  the  day  the 
final  decree  waa  entered  in  the  cause  did  not  cure  the  de- 
fects, because  the  defendant  was  not  in  court  at  that  time. 

For  the  reasons  stated  the  decree  was  subject  to  collateral 
attack  in  this  cause:  Jewett  v.  Boardman,  181  Mo.  647,  81 
S.  W.  186;  Russell  v.  Grant,  122  Mo.  161,  43  Am.  St.  Rep. 
563,  26  S.  W.  958 ;  Black  on  Judgments,  sees.  83,  84,  218, 
219-246;  17  Ency.  of  PI.  &  Pr.,  p.  52,  par.  2. 

This  would  be  true  even  conceding  the  defendant  had  been 
properly  served  by  publication  in  the  divorce  suit,  because  an 
amendment  of  the  petition  in  a  material  matter  after  publica- 
tion of  notice  is  void  and  not  binding  on  the  defendant.  *'A 
petition  cannot,  therefore,  be  amended  in  a  matter  of  sub- 
stance, after  publication  **''  of  notice,  so  as  to  make  a  valid 
judgment  thereon  against  a  defendant  who  does  not  appear": 
Leavenworth  R.  R.  &  B.  Co.  v.  Atchison,  137  llo.  218,  37 
S.  W.  913;  Janney  v.  Spedden,  38  Mo.  295. 

The  verification  required  to  be  made  and  annexed  to  the 
petition  in  divorce  proceedings  is  a  matter  of  substance,  so 
much  so  that  the  court  acquires  no  jurisdiction  of  the  cause 
without  it:  See  authorities  cited  under  paragraph  3  of  this 
opinion. 

It  must,  therefore,  follow  according  to  the  Leavenworth  and 
Speddin  cases,  just  mentioned,  that  the  amendment  made  on 
the  day  of  trial  was  void  and  of  no  effect. 

4.  It  follows  from  what  has  been  before  stated  that  the 
plaintiff  upon  the  death  of  her  first  husband,  which  occurred 
sometime  between  1872  and  1873,  had  a  complete  cause  of 
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action  against  defendant  for  the  possession  of  the  land,  which 
he  admits  he  is  in  possession  of,  and  she  has  not  asserted  that 
right,  notwithstanding  the  doors  of  the  courts  have  been 
open  to  her  for  nearly  thirty  years.  Upon  the  undisputed 
facts  of  this  case,  it  is  perfectly  clear  that  plaintiff's  cause 
of  action  is  barred  by  both  the  ten  and  twenty-four  years' 
statute  of  limitations. 

Several  other  questions  have  been  presented  and  ar^ed 
by  counsel  for  both  plaintiff  and  defendant  which  we  have 
carefully  considered;  and,  after  concluding  they  could  not 
change  the  conclusions  here  reached,  we  deem  it  unimpor- 
tant to  discuss  them  in  this  opinion. 

For  the  reasons  before  stated,  the  judgment  of  the  circuit 
court  is  affirmed 

Valliant,  P.  J.,  Graves  and  Lamm,  JJ.,  dissent  as  to  para- 
graph 1 ;  all  concur  as  to  rest  of  the  opinion. 


The  Failure  to  Swear  to  a  Complaint  for  Divorce  does  not  vitiate  the 
decree  on  the  ground  that  the  court  has  no  jurisdiction:  McCraney 
V.  McCraney,  5  Iowa,  232,  68  Am.  Dee.  702.  A  statute  requiring  the 
complaint  to  be  verified  is  merely  directory;  and  an  unverified  petition 

fives  the  court  jurisdiction  and  may  be  amended:  Buah  ▼•  Bush,  46 
owa,  648,  26  Am.  Bep.  179. 

An  Answer  in  Divorce  in  the  Natwe  of  a  Cross-hUl  must  be  verified  in 
order  to  authorize  a  decree  for  the  defendant;  but  if  it  is  not  verified, 
it  may  be  amended  in  the  absence  of  coUusion:  Harrison  y.  Harrison, 
94  Mich.  559,  34  Am.  8t  Bep.  364. 


STRONG  V.  WHYBARK. 

[204  Mo.  341,  102  8.  W.  968.] 

DEEDS  —  Quitclaim  —  Becord  —  Oonsideration  —  Priority  Orar 
tTnrecorded  Deed. — A  grantee  in  a  recorded  quitclaim  deed  for  a  re- 
cited consideration  of  ^* natural  loyo  and  affection  and  fiye  dollars/' 
without  anj  notice  or  actual  knowledge  of  a  prior  unrecorded  war- 
ranty deed  of  the  same  land,  from  the  same  grantor,  and  without  any 
fraud  or  collusion  between  such  grantee  and  his  grantor,  takes  title 
as  against  the  grantee  in  such  warranty  deed.     (p.  712.) 

DEEDS— CcHisideration. — It  is  not  necessary  that  the  eonsidera- 
tion  for  a  deed  be  adequate  in  ViJue.  Although  such  consideration 
is  small  or  even  nominal,  in  the  absence  of  fraud,  it  is  enough  to 
support  the  deed  against  a  prior  unrecorded  conveyance,     (p.  713.) 

DEEDS — Quitclaim — ^Notice.— :The  rule  that  a  quitclaim  deed 
ia  notice  of  pre-existing  equities,  and  that  the  grantee  therein  and 
those  who  claim  under  him  take  with  notice  that  his  title  ia  question- 
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able,  has  no  application  where  the  grantee  under  a  subsequent  quit- 
elaim  deed  from  the  same  grantor  acquires  title  for  value  and  with- 
out notice  of  a  former  unrecorded  deed.     (p.  713.) 

DEEDS — Qaltclaim — ^Becord — Notice. — A  purchaser  for  value 
by  quitclaim  deed  is  as  much  within  the  protection  of  the  registry  act 
as  one  who  becomes  a  purchaser  by  warranty  deed.     (p.  713.) 

DEEDS — ^Record — Consideration. — If  the  controversy  is  be- 
tween the  vendee  in  a  duly  recorded  deed  and  the  vendee  in  a  prior 
unrecorded  deed  from  the  same  grantor,  the  consideration  in  the  former 
to  make  it  superior  must  be  a  valuable,  as  distinguished  from  a  good, 
consideration,  but  such  consideration  need  not  be  full  and  adequate, 
(p.  713.) 

DEEDS — ^Want  of  Consideration — Evidence  of. — ^In  the  ab- 
sence of  fraud,  want  of  consideration  cannot  be  shown  against  a  recital 
of  consideration  for  the  purpose  of  defeating  the  operative  words  of  a 
deed.     (p.  714.) 

DEEDS— <}ultclaini — ^Fraud. — ^If  fraud  in  its  execution  is  relied 
upon  as  a  defense  to  a  qnitclaim  deed,  the  defendant  must  allege  and 
prove  it.     (p.  714.) 

J.  O.  Strong  and  E.  B.  Lentz,  for  the  appellant. 
W.  N.  Barron,  for  the  respondents. 

»**  WOODSON,  J.  This  is  a  biU  in  equity,  instituted  in 
the  circuit  court  of  Butler  county,  wherein  plaintiff  seeks 
to  have  her  title  quieted  to  five  hundred  and  twenty  acres  of 
land.  John  B.  Boyden  was  one  of  the  several  defendants 
named  in  the  bill.  He  filed  an  answer  claiming  an  interest 
in  and  to  one  hundred  and  sixty  acres  of  said  land,  and  also 
denied  generally  the  allegations  of  the  bill.  No  point  is  made 
against  the  pleadings,  and  he  is  the  only  defendant  whose 
interest  is  involve^  in  this  appeal. 

The  facts  in  the  case  are  undisputed  and  are  as  follows : 

*^  Seth  D.  Hayden  was  the  common  source  of  title,  and 
on  March  6,  1861,  by  his  warranty  deed,  for  a  recited  con- 
sideration in  the  deed  of  six  hundred  and  forty  dollars,  con- 
veyed  said  land  to  William  A.  Moore,  and  on  August  26, 
1863,  said  Hayden,  by  his  quitclaim  deed,  for  a  recited  con- 
sideration of  "natural  love  and  affection  and  five  dollars,'' 
conveyed  the  same  land  to  Josephine  Hayden.  The  deed  to 
Hayden  was  recorded  April  11,  1868,  and  the  one  to  Moore 
was  recorded  December  14,  1874. 

The  plaintiff's  title  is  derived  through  mesne  conveyances 
from  Josephine  Hayden,  while  defendant's  title  is  derived 
tiirough  similar  conveyances  from  William  A.  Moore.  It 
was  admitted  that  the  land  was  wild  and  unoccupied.  This 
was  all  the  evidence  in  the  ease. 
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The  court  found  for  defendant  and  rendered  judgment  for 
him.  The  plaintiff  in  due  time  filed  his  motion  for  a  new 
trial,  which  was  overruled  by  the  court,  and  to  the  action  of 
the  court  in  overruling  said  motion  the  plaintiff  duly  ex- 
cepted, and  has  appealed  the  cause  to  this  court. 

1.  The  sole  question  involved  in  this  case  is,  Did  the  sub- 
seciuently  executed  quitclaim  deed  of  Seth  D.  Hayden  to 
Josephine  Hayden,  dated  August  26,  1863,  by  virtue  of  its 
prior  recordation,  have  the  force  and  effect  of  conveying  to 
her  the  title  to  the  land  in  controversy  by  force  and  opera- 
tion of  the  registry  act,  and  thereby  render  invalid  and  in- 
operative the  prior  warranty  deed  made  by  him  to  William 
A.  Moore,  dated  Afarch  6,  1861,  but  not  filed  for  record  until 
December  14,  1874? 

There  is  no  evidence  whatever  in  this  record  tending  to 
show  that  Josephine  Hayden  had  any  notice  or  knowledge 
of  the  execution  of  the  prior  unrecorded  warranty  deed  from 
Seth  D.  Hayden  to  said  Moore,  at  the  time  he  made  the  quit- 
claim deed  to  her,  nor  is  there  any  evidence  of  fraud  or  collu- 
sion between  Seth  D.  Hayden  and  Josephine  Hayden.  Both 
William  A.  ^^^  Moore  and  Josephine  Hayden  neglected  for 
years  to  file  their  deed  for  record,  as  provided  for  by  section 
923  of  the  Revised  Statutes  of  1899,  yet  the  latter  filed  her 
deed  about  six  years  prior  to  the  time  when  he  filed  his. 

The  statute  provides  that  '*no  such  instrument  in  writing: 
shall  be  valid,  except  as  between  the  parties  thereto,  and 
such  as  have  actual  notice  thereof,  until  the  same  shall  be 
deposited  with  the  recorder  for  record":  Rev.  Stats.  1899^ 
sec.  925. 

According  to  the  provisions  of  this  section,  the  deed  from 
Hayden  to  Moore  was  invalid,  and  conveyed  no  title  to  the 
land  in  controversy  in  so  far  as  Josephine  Hayden  was  con- 
cerned, because  she  had  no  notice  of  its  execution  at  the  time 
she  filed  her  deed  for  record.  If  the  exception  mentioned  in 
the  section  just  quoted  was  the  only  exception  or  limitation 
to  that  statute,  then  there  would  be  no  question  as  to  the 
title  of  Josephine  Hayden  and  those  claiming  under  her,  but 
the  courts  upon  principles  of  equity  and  justice  have  repeat- 
edly held  that  if  the  subsequent  purchaser  either  had  notice 
of  the  prior  unrecorded  deed,  or  if  he  was  a  purchaser  with- 
out having  paid  a  good  and  valuable  consideration  for  the 
land,  then  he  would  take  nothing  by  his  purchase  and  deed: 
Maupin  v.  Emmons,  47  Mo.  304;  Aubuchon  v.  Bender,  44 
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Mo.  560.  The  question  now  presents  itself,  Was  Josephine 
Hayden  a  purchaser  of  the  land  in  question  for  a  good  and 
valuable  consideration?  The  deed  recites  that  the  convev- 
anee  was  made  for  and  in  **  consideration  of  natural  love  and 
affection  and  five  dollars  to  him  in  hand  paid  by  the  party 
of  the  second  part,  the  receipt  of  which  is  hereby  acknowl- 
edged." 

A  valuable  consideration  is  defined  to  be  money  or  some- 
thing that  is  worth  money:  2  Washburn  on  Real  Property, 
4th  ed.,  p.  394;  1  Chitty  on  Contracts,  11th  Am.  ed.,  27.  It 
is  not  necessary  that  the  consideration  should  be  adequate  in 
point  of  value.  Although  small  *^''  or  even  nominal,  in  the 
absence  of  fraud,  it  is  enough  to  support  a  contract  entered 
into  upon  the  faith  of  it:  Forbs  v.  St.  Louis  etc.  R.  R.,  107 
Mo.  App.  661,  82  S.  W.  562 ;  Marks  v.  Bank  of  Missouri,  8 
Mo.  316 ;  Ridenbaugh  v.  Young,  145  Mo.  274,  46  S.  W.  959 ; 
Blaine  v.  Knapp  &  Co.,  140  Mo.  241,  41  S.  W.  787 ;  Anderson  v. 
Gainea,  156  Mo.  664,  57  S.  W.  726 ;  Green  v.  Higham,  161  Mo. 
333,  61  S.  W.  798 ;  6  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  694, 
par.  5.  It  seems  to  us  that  it  would  be  a  useless  waste  of 
time  and  energy  to  cite  authorities  in  support  of  the  proposi- 
tion that  five  dollars  or  any  other  stated  sum  of  money  in 
excess  of  one  cent,  one  dime,  or  one  dollar,  which  are  the 
technical  words  used  to  express  nominal  considerations,  is  a 
valuable  consideration  within  the  meaning  of  the  law  of  con- 
veyancing. 

It  has  been  suggested  that  a  quitclaim  deed  is  notice  of 
pre-existing  equities,  and  that  those  who  claim  under  Jo- 
sephine Hayden  had  notice  that  her  title  to  this  land  was 
questionable,  and  that  neither  she  nor  they  could  defend 
upon  the  ground  that  they  were  bona  fide  purchasers  for  a 
valuable  consideration  without  notice  of  the  title  of  the  true 
owner:  Stivers  v.  Home,  62  Mo.  473;  Mann  v.  Best,  62  Mo. 
491;  Ridgeway  v.  Holliday,  59  Mo.  444. 

But  the  rule  last  suggested  has  no  application  to  a  case 
where  the  grantee  under  a  subsequent  quitclaim  deed  from 
the  same  grantor  acquired  the  title  for  value  and  without 
notice  of  the  former  unrecorded  deed:  Fox  v.  Hall,  74  !Mo. 
315,  41  Am.  Rep.  216.  **A  purchaser  for  value  by  quitclaim 
deed  is  as  much  within  the  protection  of  the  refjistry  act  as 
one  who  becomes  a  purchaser  by  a  warranty  deed'':  I^funson 
V.  Ensor,  94  Mo.  504,  7  S.  W.  108 ;  Campbell  v.  Larlede  Gas 
Co.,  84  Mo.  352  J  Brown  v.  Banner  etc.  Coal  Co.,  97  111.  214, 
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37  Am.  Rep.  105;  Elliott  v.  Buffington,  149  Mo.  663,  51  a 
W.  408 ;  Ebersole  v.  Rankin,  102  Mo.  488,  15  S.  W.  522. 

Where  the  controversy  is  between  the  vendee  of  a  duly 
recorded  deed  and  the  vendee  of  a  prior  unrecorded  •**  deed 
from  the  same  vendor,  the  settled  rule  of  law  in  this  state 
seems  to  be  that  the  consideration  in  the  latter  must  be  such 
as  the  law  denominates  a  valuable  consideration  as  distin- 
guished from  a  good  consideration.  We  know  of  no  case 
which  has  gone  further  and  holds  that  the  purchaser  under 
the  recorded  deed  must  have  paid  a  fuU  and  adequate  con- 
sideration for  the  land. 

If  fraud  is  made  an  issue  in  the  case,  then  the  inadequacy 
of  the  consideration  paid  may  be  taken  into  consideration 
with  all  the  other  facts  and  circumstances  in  the  case  for  the 
purpose  of  establishing  fraud;  but  in  the  absence  of  fraud, 
a  want  of  consideration  cannot  be  shown  against  a  recital 
of  a  consideration  for  the  purpose  of  defeating  the  operative 
words  of  a  deed:  Bobb  v.  Bobb,  89  Mo.  411,  4  S.  W.  511; 
Henderson  v.  Henderson's  Exrs.,  13  Mo.  151;  HoUocher  v. 
Hollocher,  62  Mo.  267 ;  McConnell  v.  Brayner,  63  Mo.  461 ; 
McCrea  v.  Purmort,  16  Wend.  460,  30  Am.  Dec.  103;  Par- 
rington  v.  Barr,  36  N.  H.  86 ;  Kimball  v.  Walker,  30  HI.  482. 

In  the  case  at  bar,  however,  there  was  no  evidence  intro- 
duced tending  to  prove  the  recited  consideration  of  five  dol- 
lars was  not  in  fact  paid. 

Counsel  for  defendant,  in  both  his  oral  and  written  argu- 
ments, contends  that  Josephine  Hayden  procured  her  deed 
from  Seth  D.  Hayden  by  fraud.  It  is  a  sufficient  answer  to 
that  to  say  that  no  such  issue  is  made  by  the  pleadings  in 
the  case,  nor  was  there  a  word  of  evidence  introduced  at  the 
trial  tending  to  establish  that  fact. 

If  defendant  wished  to  rely  upon  fraud  as  a  defense,  he 
should  have  alleged  and  proved  it.  The  burden  of  proving 
such  an  issue  is  upon  the  defendant:  Jackson  v.  Wood,  88 
Mo.  76 ;  Nauman  v.  Oberle,  90  Mo.  666,  3  S.  W.  380 ;  Tay- 
lor V.  Crockett,  123  Mo.  300,  27  S.  W.  620. 

**•  It  follows  from  what  has  been  said  that  the  judgment 
of  the  circuit  court  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

All  concur. 


The  Operation  and  Efect  of  Quitclaim  Deeds,  and  the  righti  of  the 
grantees  thereunder,  are  discussed  in  the  note  to  Babcock  ▼.  W^li^ 
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S5  Am.  St.  Bep.  854.  It  has  recently  been  affirmed  that  eneh  deeds 
mre  not  an  assertion  of  any  particular,  or  of  any  title,  and  does  not 
of  itself  operate  as  an  estoppel  against  either  the  grantor  or  grantee 
a.0  to  the  nature  or  extent  oi  the  title:  Olmstead  v.  Tracj,  145  Mich. 
299,  116  Am.  St.  Bep.  299;  and  that  an  unrecorded  warranty  deed 
lias  precedence  over  a  subsequently  executed  and  recorded  quitclaim 
deed  purporting  to  remise,  release,  and  quitclaim  the  grantor's  in- 
terest in  the  premises:  Fowler  ▼.  Will,  19  S.  Dak«  131,  117  Am.  St. 
Jlep.  938. 


STATE  V.  WEBER. 

[205  Mo.  36,  102  S.  W.  955.1 

STATUTES — ^ntle  of  Act. — '  'An  Act  Relating  to  the  preserva* 
tion,  propagation,  and  protection  of  game  animals"  is  sufficiently 
broad  to  embrace  all  kinds  of  deer,  whether  wild  or  tame.     (p.  719.) 

GAME  LAW. — ^No  Owner  of  Deer  Raised  in  Captivity  has  a 
1>etter  right  thereto  than  has  the  hunter  at  common  law  to  the  deer 
captured  or  killed  by  him.     (p.  719.) 

GAME  LAW — ^Domesticated  Animals. — A  statute  making  it 
Qnlawful  to  have  in  possession  the  carcass  of  any  deer  not  haying 
thereon  the  evidence  of  its  sex  applies  to  aU  deer,  wild  or  domesti- 
cated,    (p.  720.) 

GAME  LAW — Domesticated  Anlmaln. — A  statute  making  it 
unlawful  to  have  in  possession  the  carcass  of  anv  deer  not  having 
thereon  the  evidence  of  its  sex  is  not  unconstitutional  as  applied  to 
m  dealer  in  meats  who  has  purchased  the  carcasses  of  deer  from  one 
who  raised  them  in  captivity,     (p.  722.) 

Chas.  B.  Adams  and  Wash.  Adams,  for  the  appeUant. 

Isaac  B.  Kimball  and  Brace  Bamett,  for  the  state. 

«•  BURGESS,  J.  At  the  January  term,  1906,  of  the 
Jackson  county  criminal  court,  under  an  information  filed 
by  the  prosecuting  attorney  of  said  county,  the  third  count  of 
which  charged  the  defendant  with  having  in  his  possession 
the  carcasses  of  three  deer  which  did  not  have  thereon  the 
natural  evidences  of  their  sex,  in  violation  of  section  13  of 
the  act  known  as  the  game  law,  approved  March  10,  1905 
(Laws  1905,  p.  158),  the  defendant  was  found  guilty  as 
charged  in  said  third  count,  and  his  punishment  assessed  at 
a  fine  of  twenty-five  dollars.  The  cause  was  tried  by  the 
court,  trial  by  jury  having  been  waived.  From  the  judgment 
of  the  court  defendant  appealed  to  the  Kansas  City  court  of 
appeals,  by  which  the  cause  has  been  transferred  to  this  court 
for  its  determination,  sections  15,  20,  21,  and  30  of  article  2 
of  the  constitution  being  involved. 
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The  evidence  on  the  part  of  the  state  showed  that  the  de- 
fendant had  in  his  possession  and  was  offering  for  sale  at 
his  meat  market  in  Kansas  City,  on  December  14,  1905,  the 
carcasses  of  eight  deer,  from  which  the  natural  evidences  of 
their  sex  had  been  removed,  which  facts  were  not  denied  by 
the  defendant. 

Defendant  introduced  evidence  showing  that  the  deer  in 
question  had  been  fawned  and  raised  in  captivity  upon  a 
stock  farm  in  Henry  county,  Missouri,  owned  by  Mrs.  Geoi^e 
M.  Casey,  and  were  killed  there  ^^  and  their  carcasses  sold 
and  shipped  to  the  defendant  at  Kansas  City.  The  deer  had 
belonged  to  a  herd  raised  upon  the  Casey  farm,  and  were 
descended  from  a  pair  of  tame  deer  raised  as  pets  some 
twenty-five  years  before  on  the  lawn  of  the  Casey  home. 
They  were  kept  in  a  pasture  inclosed  by  a  high  fence,  were 
permitted  to  run  with  the  cattle,  were  raised  under  similar 
conditions,  and  were  fed  and  cared  for  like  cattle.  The  in- 
closure  in  which  they  were  kept  was  never  maintained  as  a 
game  preserve,  nor  were  the  animals  raised  or  used  for  hunt- 
ing purposes.  The  herd  at  one  time  had  increased  to  one 
hundred  and  fifty  head.  A  number  of  deer  were  killed  every 
year  for  food  purposes,  and  it  had  for  several  years  been  the 
custom  of  the  defendant,  during  the  holiday  season,  to  pur- 
chase a  small  number  of  deer  from  Mr.  or  Mrs.  Casey  for  sale 
at  his  meat  market  in  Kansas  City. 

The  defendant  asked  the  court  to  declare  the  law  to  be 
as  follows : 

**The  court,  sitting  as  a  jury,  declares  the  law  to  be,  that 
if  it  appears  from  the  evidence  that  the  deer  described  in  the 
information  against  defendant  were  purchased  by  defend- 
ant from  Mrs.  George  M.  Casey  for  value  and  were  shipped 
to  him  from  Clinton,  Henry  county,  Missouri,  to  be  sold  in  the 
Kansas  City  market ;  that  said  deer  consisted  of  part  of  a  herd 
of  tame  or  domesticated  deer  which  were  bred  and  raised  on 
the  (/asoy  farm  near  Clinton,  Missouri,  as  domestic  animals; 
that  said  deed  were  kept  constantly  inclosed  by  fences,  and 
were  not,  and  had  never  been,  permitted  to  run  at  large  or 
to  be  hunted  as  game ;  that  said  herd  of  deer  was  the  product 
of  a  pair  of  deer  raised  as  pets  on  the  lawn  of  the  Casey  home 
more  than  twenty  years  ago,  and  that  a  part  of  said  herd  were 
killed  annually  and  sold  and  shipped  to  the  Kansas  City  and 
other  markets  for  food  purposes,  and  that  on  and  prior  to  June 
16, 1905,  the  date  on  which  the  game  law  of  Missouri,  *^  under 
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which  the  information  against  defendant  was  brought,  went 
into  effect,  the  said  deer  were  held  by  private  ownership, 
legally  acquired,  then  said  deer  are  not  within  the  provisions 
of  said  game  law,  and  the  defendant  is  not  guilty  of  the  of- 
fense or  offenses  charged  in  said  information,  and  must  be 
discharged.'* 

This  declaration  of  law  was  refused,  and  defendant  ex- 
cepted at  the  time. 

The  sections  of  the  act  having  any  connection  with  this 
prosecution  are  as  follows : 

"Section  1.  The  ownership  of  and  title  to  all  birds,  fish 
and  game  in  the  state  of  Missouri,  not  held  by  private  owner- 
ship, legally  acquired,  is  hereby  declared  to  be  in  the  state 
and  no  fish,  birds  or  game  shall  be  caught,  taken  or  killed 
in  any  manner  or  at  any  time,  or  had  in  possession  except  the 
person  so  catching,  taking  or  killing  or  having  in  possession 
shall  consent  that  the  title  to  said  fish,  birds  and  game  shall 
be  and  remain  in  the  state  of  Missouri  for  the  purpose  of 
regulating  and  controlling  the  use  and  disposition  of  the 
same  after  such  catching,  taking  or  killing.  The  catching, 
taking,  killing  or  having  in  possession  of  birds,  fish  or  game  at 
any  time,  or  in  any  manner,  by  any  person,  shall  be  deemed 
a  consent  of  said  person  that  the  title  of  the  state  shall  be  and 
remain  in  the  state  for  the  purpose  of  regulating  the  use  and 
disposition  of  the  same  and  said  possession  shall  be  consent 
to  such  title  in  the  state." 

''Sec.  13.  It  is  hereby  declared  unlawful  to  kill  or  attempt 
to  kill  any  deer  in  the  state  of  Missouri  under  one  year  of  age. 
It  is  further  declared  unlawful  to  kill  any  deer  of  any  age  be- 
tween the  first  day  of  January  and  the  first  day  of  November 
in  each  year  and  for  the  purpose  of  preventing  the  extinction 
of  the  species  it  is  hereby  declared  unlawful  to  kill  any  doe. 
It  is  further  declared  unlawful  to  make  use  of  any  artificial 
light  in  hunting  or  killing  deer;  and  the  wearing  or  ^^  having 
such  light  on  the  head  shall  be  prima  facie  evidence  of  the 
violation  of  this  section.  It  is  also  declared  unlawful  for  any 
person  to  wound,  kill  or  capture  any  deer  in  the  waters  of  the 
streams,  ponds,  or  lakes  within  the  jurisdiction  of  this  state, 
or  to  have  in  possession  or  transport  at  any  time  the  carcass  of 
any  deer,  or  any  portion  of  such  carcass,  unless  the  same  has 
thereon  the  natural  evidence  of  its  sex.  Any  person  violating 
the  provisions  of  this  section  shall  be  punished  by  a  fine  of  not 
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less  than  twenty-five  dollars  nor  more  than  one  hundred  dol- 
lars.'' 

''Sec.  43.  It  shall  be  the  duty  of  the  game  and  fish  warden 
to  enforce  all  laws  now  enacted  and  which  may  be  hereafter 
enacted  for  the  protection,  preservation  and  propagation  of 
the  game  animals,  birds  and  fish  of  this  state,  and  to  prosecute^ 
or  cause  to  be  prosecuted,  all  persons  who  violate  such  laws. 
Said  game  and  fish  warden  may  make  complaint  and  cause 
proceedings  to  be  commenced  against  any  person  for  the  viola- 
tion of  such  laws,  and  he  shall  not  be  obliged  to  furnish 
security  for  costs.  Said  game  and  fish  warden  shall  at  any 
and  all  times  seize  any  and  all  birds,  animals  or  fish  which 
have  been  caught,  taken  or  killed  at  a  time,  in  a  manner,  or  for 
a  purpose,  or  had  in  possession,  or  which  had  been  shipped, 
contrary  to  any  of  the  laws  of  this  state.'' 

''Sec.  45.    All  birds,  animals  or  fish,  seized  by  the  said 
game  and  fish  warden  shall  be  donated  to  some  charitable  in- 
stitution in  the  county  where  such  seizure  was  made.    It  is 
hereby  made  the  duty  of  every  warehouse,  cold  storage  plant, 
merchant  or  common  carrier,  agent,  servant  or  employ^  there- 
of, to  permit  the  game  and  fish  warden  to  examine  any  package 
in  the  possession  of  said  warehouse,  cold-storage  plant,  mer- 
chant or  common  carrier,  or  agent,  servant  or  employ6  there- 
of, which  the  said  game  and  fish  warden  shall  suspect  or  have 
reason  to  believe  contains  fish,  ^  game  or  birds  protected  by 
the  laws  of  the  state,  and  not  entitled  under  such  law  to  be 
transported  or  had  in  possession,  or  when  the  said  game  and 
fish  warden  shall  suspect  or  have  reason  to  believe  that  the 
said  package  is  falsely  labeled.    Any  person,  firm  or  corpora- 
tion refusing  the  game  and  fish  warden  or  any  officer  charged 
with  the  enforcement  of  the  fish  and  game  laws  permission  to 
examine  or  open  any  such  package  or  impede  such  action  by 
the  game  and  fish  warden  shall  be  punished  by  a  fine  of  not 
less  than  fifty  dollars  nor  more  than  one  hundred  and  fifty 
dollars.    Said  game  and  fish  warden  shall  not  be  liable  for 
damages  on  account  of  any  search,  examination  or  seizure 
made  in  accordance  with  the  provisions  of  this  act.'' 

"Sec.  71.  All  bird,  game  and  fish  laws  or  parts  of  sueh 
laws  formerly  enacted  and  inconsistent  herewith  are  hereby 
repealed." 

Defendant  asserts  that  the  deer  in  question  were  not  game 
animals  in  the  ordinary  and  accepted  meaning  of  the  term, 
and  were  not  embraced  in  or  germane  to  the  subject  of  the 
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game  law,  as  expressed  in  its  title,  and  were  not,  therefore, 
within  the  provisions  of  said  law. 

Section  28  of  article  4  of  the  Constitution  of  Missouri  pro- 
vides that  "no  bill  ....  shall  contain  more  than  one  sub- 
ject, which  shall  be  clearly  expressed  in  its  title." 

The  title  of  the  act  in  question  is  as  follows :  ''An  act  relat- 
ing to  the  preservation,  propagation  and  protection  of  game 
animals,  birds  and  fish;  creating  the  office  of  game  and  fish 
warden ;  creating  a  game  protection  fund,  and  appropriating 
therefrom." 

As  is  said  by  counsel  for  defendant,  the  above  provision  of 
the  constitution  has  been  construed  by  the  supreme  court  to 
mean  that  an  act  cannot  be  broader  than  its  title,  and  cannot 
include  within  its  provisions  **  any  subject  which  is  not  em- 
braced in,  or  germane  to,  its  title:  State  v.  Baker,  129  Mo. 
482,  31  S.  W.  924 ;  State  v.  Great  Western  Coflfee  &  Tea  Co., 
171  Mo.  634,  94  Am.  St.  Rep.  802,  71  S.  W.  1011.  But  we 
think  the  title  of  the  act  is  broad  and  comprehensive  enough 
to  embrace  within  its  meaning  all  kinds  of  deer,  whether  tame 
or  wild.  They  belong  to  that  class  of  animals  known  as  game 
animals;  and  the  legislature  had  the  right  to  enact  laws  for 
the  protection  of  all  deer  in  order  to  prevent  their  extinction . 
In  the  case  of  State  v.  Mead,  71  Mo.  266,  it  is  held :  '  *  A  pro- 
vision in  an  act  'concerning  popular  elections,'  authorizing 
the  governor  to  fill  vacancies  in  elective  offices,  is  germane 
to  the  general  subject,  and  is  valid."  The  term  "game  ani- 
mals," as  used  in  the  title  of  the  act,  includes  all  kinds  of  deer 
within  this  state,  whether  wild  or  reduced  to  captivity. 

No  owner  of  deer  raised  in  captivity  has  a  better  title  there- 
to than  has  the  hunter  at  common  law  to  the  deer  captured 
or  killed  by  him,  and  it  has  always  been  held  that  the  state 
has  authority  to  regulate  the  sale  of  such  game,  or  prohibit 
it  altogether.  In  Commonwealth  v.  Gilbert,  160  Mass.  157, 
35  N.  E.  454,  22  L.  R.  A.  439,  it  is  said:  "In  order  to  make 
the  protection  of  the  trout  more  effectual,  it  was  deemed 
necessary  by  the  legislature  to  punish  the  sale,  during  the 
close  season,  of  all  trout  except  those  which  are  alive.  This 
was  probably  on  account  of  the  difficulty  in  distinguishing  be- 
tween trout  which  had  been  artificially  propagated  or  main- 
tained and  other  trout.  On  the  construction  contended  for 
by  the  defendant,  the  law  could  not  be  so  well  enforced."  In 
People  V.  Hesterberg,  184  N.  Y.  126,  76  N.  E.  1032,  3  L.  R.  A., 
N.  S.,  163^  the  court  says :  "  To  the  argument  that  the  exclu- 
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«ion  of  foreign  game  in  no  way  tends  to  the  preservation  of 
domestic  game,  it  is  sufficient  to  say  that  substantially  the 
uniform  belief  of  legislatures  and  the  people  is  to  the  con- 
trary, and  that  both  in  England  and  many  of  the  states  in 
this  country  legislation  prohibiting  the  possession  ***  of  for- 
eign game  during  the  close  season  has  been  upheld  as  being 
necessary  to  the  protection  of  domestic  game,  on  the  ground 
that  without  such  inhibition  or  restriction  any  law  for  the  pro- 
tection of  domestic  gfame  could  be  successfully  evaded";  cit- 
ing Whitehead  v.  Smithers,  L.  R.  2  C.  P.  Div.  553 ;  Ex  parte 
Maier,  103  Cal.  476,  42  Am.  St.  Rep.  429 ,  37  Pac.  402 ;  Mag- 
ner  v.  People,  97  111.  320 ;  State  v.  Randolph,  1  Mo.  App.  15 ; 
Stevens  v.  State,  89  Md.  669,  43  Atl.  929 ;  Roth  v.  State,  51 
Ohio  St.  209, 46  Am.  St.  Rep.  566, 37  N.  R  259 ;  Commonwealth 
V.  Savage,  155  Mass.  278,  29  N.  E.  468.  So,  in  the  case  of 
Haggerty  v.  St.  Louis  Ice  Mfg.  &  Storage  Co.,  143  Mo.  238,  65 
Am.  St.  Rep.  647,  44  S.  W.  1114,  40  L.  R.  A.  151,  it  is  said: 
**It  was  to  prevent  the  easy  evasions  of  the  statute  that  the 
law  was  passed  in  its  present  shape.  And  on  this  ground  it 
is  analogous  to  statutes  prohibiting  the  manufacture  or  sale 
of  oleomargarine,  and  it  is  the  only  ground  upon  which  saeh 
enactments  can  be  upheld.  The  end  being  granted,  to  wit,  the 
power  of  the  legislature  to  enact  a  law  for  the  protection  and 
preservation  of  game ,  the  means  to  effectuate  that  end,  to  wit, 
the  authority  to  prevent  the  law  thus  passed  from  being 
evaded  by  prohibiting  and  making  penal  the  possession  of 
game  after  a  certain  period,  follows  as  an  indubitable  corol- 
lary." In  State  v.  Randolph,  1  Mo.  App.  15,  the  court  says: 
**The  game  law  would  be  nugatory  if,  during  the  prohibited 
season  game  could  be  imported  from  neighboring  states.  It 
would  be  impossible  to  show,  in  most  instances,  where  the 
game  was  caught." 

The  end  and  object  of  the  law,  as  expressed  in  the  title,  is 
the  preservation  and  protection  of  game  animals,  and  the 
provision  inhibiting  the  possession  by  anyone  of  the  carcass 
of  any  deer  which  has  not  thereon  the  natural  evidence  of  its 
sex  is  a  means  to  that  end. 

As  we  have  said,  the  deer  in  question  come  within  the  mean- 
ing of  the  term  **game,"  which  means  animals  ferae  naturae, 
or  wild  by  nature.  It  makes  no  difference  that  said  deer  were 
raised  in  captivity  and  had  become  tame,  they  are  naturally 
wild.  **  There  is  '**  property  in  wild  animals  until  th^r 
have  been  subjected  to  the  control  of  man.    If  one  secures  and 
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tames  them,  they  are  his  property ;  if  he  does  not  tame  them, 
they  are  still  his  so  long  as  they  are  kept  confined  and  under 
his  control":  Cooley  on  Torts,  2d  ed.,  435;  Manning  v. 
Mitcherson,  69  Ga.  447,  47  Am.  Rep.  764 ;  Amory  v.  Plyn,  10 
Johns.  102,  6  Am.  Dec.  316 ;  Commonwealth  v.  Chace,  9  Pick. 
15,  19  Am.  Dec.  348.  That  deer  are  animals  ferae  naturae  is 
held  by  all  the  authorities  and  disputed  by  none. 

The  evidence  shows  that  Mrs.  Casey,  from  whom  defendant 
bought  the  deer,  was  the  owner  thereof,  having  raised  and 
held  them  in  captivity  up  to  the  time  they  were  sold  to  de- 
fendant. Defendant's  ownership  was,  therefore,  such  private 
ownership  in  game  as  is  recognized  by  the  first  section  of  the 
act.  Mrs.  Casey  had  the  same  right  to  sell  and  deliver  the 
deer  to  defendant  that  she  had  to  sell  and  deliver  any  other 
property  which  she  owned  and  possessed ;  but  the  deer  is  game, 
within  the  meaning  of  the  act  which  the  legislature  had  the 
power  to  enact  for  the  preservation  and  protection  of  game, 
and  the  property  rights  of  defendant  in  the  deer  were  in  no 
way  infringed  upon. 

That  the  act  prohibits  the  having  in  one's  possession  the 
carcass  of  any  kind  of  deer,  unless  the  same  has  thereon  the 
natural  evidence  of  its  sex,  is  indisputable.  The  section  (13) 
refers  to  '*any  deer,"  meaning  any  and  all  kinds  of  deer,  and 
regulates  the  use  thereof  under  the  police  power.  The  priv- 
ilege of  selling  deer  is  not  restricted  or  qualified  by  the  act, 
but  it  makes  it  unlawful  to  have  the  carcass  or  any  portion  of 
it  in  one's  possession,  unless  the  same  has  thereon  the  natural 
evidence  of  its  sex.  The  section  permits  the  killing  of  deer 
in  certain  seasons  of  the  year,  except  deer  under  one  year  of 
4ige,  and  does,  the  provision  in  regard  to  the  killing  of  does 
being  declared  jto  be  "for  the  purpose  of  preventing  the  extinc- 
tion  of  the  species";  and  to  render  effectual  the  provision  as 
to  does,  '*''  there  is  the  provision  which  forbids  the  possession 
by  anyone  of  the  carcass  of  any  deer  not  having  thereon  the 
natural  evidence  of  its  sex.  These  restrictions  and  regula- 
tions do  not  interfere  in  any  way  with  his  property  rights  in 
And  use  of  the  deer  by  the  private  owner.  The  provisions  of 
the  section  are  clearly  embraced  within  the  police  power  of 
the  state,  under  which  rights  in  private  property  must,  to  a 
reasonable  extent,  yield  to  the  public  welfare.  Indeed,  as 
said  in  State  v.  Judy,  7  Mo.  App.  524:  ''The  legislature  may, 
in  some  cases,  pass  laws  which  destroy  the  right  of  property. 
The  protection  of  game  is  a  public  advantage,  to  which  private 
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interests  may  be  made  to  yield  to  some  extent."  In  Com- 
monwealth V.  Gilbert,  160  Mass.  157,  35  N.  E.  454,  22  L.  R. 
A.  439,  it  is  said:  ''Such  laws  are  not  to  be  held  unreasonable 
because  owners  of  property  may  thereby,  to  some  extent,  be 
restricted  in  its  use.  It  has  often  been  declared  that  all  prop- 
erty is  acquired  and  held  under  the  tacit  condition  that  it 
shall  not  be  so  used  as  to  destroy  or  greatly  impair  the 
public  rights  and  interests  of  the  community.  Many  illus- 
trations might  be  dted  where  such  restrictions  on  the  use 
of  property  have  been  held  valid.  But  the  cases  are  famil- 
iar. The  limitation  is  that  the  restrictions  must  not  be 
unreasonable.  The  legislature  may  'make,  ordain  and  estab- 
lish all  manner  of  wholesome  and  reasonable  orders,  laws, 
statutes  and  ordinances,  directions  and  instructions,  either 
with  penalties  or  without,  so  as  the  same  be  not  repugnant 
or  contrary  to  this  constitution,  as  they  shall  judge  to  be  for 
the  good  and  welfare  of  this  commonwealth':  Mass.  Const, 
c.  1,  sec.  1,  art.  4.  The  legislature  may  forbid  the  catching 
or  selling  of  useful  fishes  during  reasonable  close  seasons 
established  for  them;  and  to  extend  the  prohibition  so  as  to 
include  such  as  have  been  artificially  propagated  or  main- 
tained is  not  different  in  principle  from  legislation  forbidding 
persons  from  catching  fish  in  streams  running  through  their 
'^  own  lands.  The  statute  under  consideration  falls  within 
this  power." 

We  entertain  no  doubt  of  the  constitutionality  of  section  13 
of  the  act.  The  case,  so  far  as  the  constitutional  provision 
invoked  is  involved,  differs  in  no  material  respect  from  State 
V.  Heger,  194  Mo.  707,  93  S.  W.  252 ;  Haggerty  v.  St.  Louis 
Ice  Mfg.  &  Storage  Co.,  143  Mo.  238,  65  Am.  St.  Rep.  647,  44 
S.  W.  1114,  40  L.  R.  A.  151 ;  State  v.  Randolph,  1  Mo.  App. 
15 ;  State  V.  Judy,  7  Mo.  App.  524 ;  People  v.  Hesterberg,  184 
N.  Y.  126,  76  N.  E.  1032,  3  L.  R.  A.,  N.  S.,  163 ;  Geer  v.  Con- 
necticut,  161  U.  S.  519,  16  Sup.  Ct.  Rep.  600,  40  L.  ed.  793 ; 
all  of  which  in  effect  hold  that  game  laws  regulating  the  sale 
or  possession  of  game  imported  from  other  states,  where  the 
same  was  not  taken  in  violation  of  law,  do  not  interfere  with 
any  constitutional  rights.  While  these  adjudications  recog- 
nize that  game  lawfully  taken  and  acquired  in  other  states 
is  the  property  of  the  person  taking  it,  they  hold  that,  under 
the  police  power  of  the  state,  certain  uses  of  private  property 
may  be  prohibited  by  statute  for  the  public  good,  and  that, 
for  the  better  protection  of  game  within  the  state,  laws  may  be 
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enacted  excluding  all  game  from  the  markets  of  the  state 
during  certain  seasons  of  the  year,  or  entirely. 

If  the  provision  of  section  13,  which  declares  it  unlawful  to 
have  in  possession  the  carcass  of  any  deer  which  has  not  thereon 
the  natural  evidence  of  its  sex,  should  be  construed  as  refer- 
ring to  deer  in  a  wild  state,  and  to  such  only,  the  evasion  of 
the  law  would  be  an  easy  matter.  Suppose  the  deer  which 
defendant  purchased  and  had  in  possession  had  been  killed 
while  in  a  wild  state,  there  is  no  doubt  that,  the  evidence  of 
sex  being  removed,  he  would  be  guilty  of  a  violation  of  the 
law;  and,  so  far  as  the  question  of  titie  or  ownership  is  con- 
cemedy  the  title  which  a  person  holds  to  deer  which  he  has 
raised  and  kept  in  captivity  is  no  better  than  his  title  to  the 
wild  deer  which  he  kills  or  captures,  and  reduces  to  his 
possession. 

Defendant,  however,  contends  that  the  word  ^  **deer,"  as 
used  in  section  13,  should  be  construed  as  meaning  deer  ''not 
held  by  private  ownership,  legally  acquired,*'  and  that,  other- 
wise, the  exception  contained  in  section  1  is  disregarded  and 
the  act  brought  in  conflict  with  section  21,  article  2  of  the 
constitution,  which  prohibits  the  taking  of  private  property 
for  public  use  without  compensation.  For  reasons  already 
stated,  we  are  unable  to  concur  in  this  contention. 

There  is  no  restriction  or  burden  imposed  by  the  provision 
of  the  act  which  the  defendant  has  been  found  guilty  of  violat- 
ing, save  that  it  declares  it  unlawful  to  have  in  possession  the 
carcass  of  any  deer,  or  any  portion  of  such  carcass,  unless  the 
same  has  thereon  the  natural  evidence  of  its  sex,  which,  if  a 
burden  at  all,  is  a  very  light  and  insignificant  one,  and  fully 
justified  as  a  police  regulation. 

The  judgment  should  be  afiirmed.     It  is  so  ordered. 

All  concur. 


The  Constitutionality  of  Oame  Law$  is  the  subject  of  a  note  to  Ex 
parte  Maier,  42  Am.  St.  Bep.  138.  The  legislature  has  plenary  power 
to  regulate  or  prohibit  the  taking  of  game  and  the  handling  and  pos- 
eession  thereof  after  it  is  taken:  State  v.  Niles,  78  Vt.  266,  112  Am. 
St.  Bep.  917,  and  cases  cited  in  the  cross-reference  note  thereto.  A 
statute  making  it  unlawful  to  sell  or  have  in  po8s«^ssion  for  sale  any 
trout  applies  to  trout  lawfully  caught  in  another  state  and  shipped 
into  this  state,  as  well  as  to  those  caught  herein:  iState  v.  Schuman^ 
B6  Or.  16,  78  Am.  St.  Bep.  754. 
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ST.  LOUIS,  MEMPHIS  &  SOUTHEASTERN  RAILROAD 
CO.  V.  DRUMMOND  REALTY  AND  INVESTMENT 
COMPANY. 

[205  Mo.  167,  103  S.  W.  977.] 

EMINENT  DOBCAIN. — ^The  Payment  Into  Courts  in  eondemnA- 

tion  proceedings,  of  the  amount  of  the  commissioners'  award  as  a 
condition  precedent  to  the  right  of  the  condemning  corporation  to 
take  possession  of  the  land,  and  the  receipt  thereof  bj  the  owner  of 
the  land,  do  not  preclude  either  of  them  from  further  litigating  the 
amount  of  compensation,     (p.  725.) 

EMINENT  DOBCAIN— Jury  TrlaL— While  condemnation  pro- 
ceedings may  be  commenced  by  the  appointment  of  commissioners, 
either  party  may  thereafter  demand  a  jury  to  reassess  the  damagea 
(p.  726.) 

EMINENT  DOMAIN— Entirety  of  Tract-^The  fact  that  pnblic 
roads  pass  through  a  tract  of  land  is  not  alone  sufficient  to  destroy  its 
continuity  so  that  it  cannot  be  considered  as  an  entirety  in  assesaiag 
damages,     (pp.  727,  728.) 

L.  F.  Parker  and  John  W.  Booth,  for  the  appellant. 
James  L.  Minnis,  for  the  respondent. 

'''*  VALLIANT,  P.  J.  This  is  a  proceeding  begun  in  the 
circuit  court  of  St.  Louis  county  by  the  plaintiflf  railroad 
company  to  condemn  a  right  of  way  for  its  railroad  through 
land  of  the  defendant  in  that  county.  The  commissioners 
made  their  report  assessing  defendant's  damages  as  nine  thou- 
sand four  hundred  and  seventy  dollars,  which  amount  plain- 
tiff paid  ^''^  into  court  and  took  possession  of  the  land.  In 
due  time  defendant  filed  exceptions  to  the  report  and  de- 
manded a  jury  to  assess  the  damages;  afterward  defendant 
demanded  of  the  clerk  the  money  paid  into  court  and  it  was 
delivered  to  him.  When  the  exceptions  came  on  to  be  heard, 
the  court  sustained  the  same,  and  ordered  a  new  assessment 
of  damages  to  be  made  by  a  jury.  On  application  of  plaintiff 
the  venue  was  changed  to  Gasconade  county;  the  cause  was 
tried  in  the  circuit  court  of  that  county  with  the  result  of  a 
verdict  of  the  jury  assessing  defendant's  damages  at  twenty- 
two  thousand  five  hundred  dollars,  whereupon  the  court 
rendered  judgment  for  defendant  for  thirteen  thousand  and 
thirty  dollars,  being  the  amount  of  the  jury's  award  less  nine 
thousand  four  hundred  and  seventy  dollars,  the  amount  of  the 
commissioners'  report  which  the  defendant  had  already  re- 
ceived; from  that  judgment  the  plaintiff  has  appealed. 

1.  Plaintiff's  first  proposition  is  that  defendant  having 
accepted  the  damages  awarded  by  the  commissioners  that  was 


Jmie/07.]     St.  Louis  etc.  R.  R.  Co.  v.  Dbummond  Co.    725 

the  end  of  the  controversy,  there  was  nothing  left  for  trial  by 
the  jury. 

This  court  has  already  decided  that  point  against  the  plain- 
tiff's  contention  in  several  cases,  the  last  one  being  a  case  in 
which  the  plaintiff  was  a  party:  St.  Louis  etc.  B.  B.  Co.  v. 
Aubuchon,  199  Mo.  352,  116  Am.  St.  Bep.  499,  97  S.  W.  867, 
9  L.  B.  A.,  N.  S.,  426.  The  law  is  that  the  condemning  cor- 
poration shall  pay  the  amount  of  the  commissioners'  award 
into  court  as  a  condition  precedent  to  its  taking  possession  of 
the  land,  and  upon  such  payment  the  corporation  may  take 
possession  and  proceed  with  the  construction  of  its  road,  and 
at  the  same  time  the  owner  of  the  land  so  taken  or  damaged 
may  take  the  amount  of  money  so  deposited,  but  the  payment 
of  the  award  into  court  does  not  preclude  the  corporation,  nor 
does  the  receiving  of  it  by  the  land  owner  preclude  him  from 
further  litigating  the  question  of  the  amount  of  compensation. 
Notwithstanding  such  payment  into  court  by  the  plaintiff  and 
such  receiving  of  the  amount  by  the  defendant,  ^'^^  either 
party  may,  within  the  time  prescribed,  file  exceptions  to  the 
commissioners'  award  and  litigate  the  ad  quod  damnum  ques- 
tion to  a  final  judgment:  Bothan  v.  St.  Louis  etc.  B.  B.  Co.^ 
113  Mo.  132,  20  S.  W.  892 ;  St.  Louis  etc.  B.  B.  Co.  v.  Clark, 
119  Mo.  357,  24  S.  W.  157;  St.  Louis  etc.  B.  B.  Co.  v.  Fowler, 
142  Mo.  670,  44  S.  W.  771 ;  St.  Louis  etc.  B.  B.  Co.  v.  Donovan, 
149  Mo.  93,  50  S.  W.  286 ;  Kansas  City  etc.  B.  B.  Co.  v.  Mc- 
Elroy,  161  Mo.  584,  61  S.  W.  871. 

The  learned  counsel  for  appellant  think  that  in  our  former 
decisions  a  word  in  section  4,  article  12,  of  the  constitution 
has  not  been  given  due  consideration — ^that  is,  the  court  has 
not  observed  the  significance  of  the  word  '* trials,"  but  has 
treated  it  as  sfynonymous  with  the  word  ''claims."  The  lan- 
guage of  section  4  is :  "  The  right  of  trial  by  jury  shall  be  held 
inviolate  in  all  trials  of  claims  for  compensation,  when,  in  the 
exercise  of  the  right  of  eminent  domain,  any  incorporated 
company  shall  be  interested  either  for  or  against  the  exercise 
of  said  right."  The  point  advanced  is  that  in  such  case  the 
right  of  trial  by  jury  in  that  section  guaranteed  applies  only 
to  trials  provided  for  by  act  of  the  General  Assembly  under 
authority  of  section  21,  article  2  of  the  constitution,  where  it 
is  ordained:  ''Such  compensation  shall  be  ascertained  by  a 
jury  or  board  of  commissioners  of  not  less  than  twelve  free- 
holders, in  such  manner  as  may  be  prescribed  by  law."  And 
it  is  argued  that  since  the  legislature  under  authority  of  that 
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section  of  the  constitution  has  chosen,  in  section  1266    of  tbe 
Revised  Statutes  of  1899,  to  provide  for  the  ascertainment  of 
the  damages  by  a  board  of  commissioners  instead  of  a  jury. 
there  is  to  be  no  trial  in  the  sense  in  which  that  word  is  used 
in  section  4,  article  12.    We  cannot  follow  that  argument 
without  bringing  the  two  sections  of  the  constitution  men- 
tioned into  seeming  conflict.     Since  section  21  of  article  2  con- 
fers on  the  General  Assembly  the  right  to  prescribe  a  pro- 
cedure for  the  asseisHsment  of  damages  either  by  board  of 
commissioners  or  a  jury,  if  section  4,  article  12,  guarantees  a 
right  of  trial  by  jury  only  in  case  the  (General  Assembly  sees 
*''*  fit  to  so  provide  under  the  authority  conferred  in  section 
21,  article  2,  then  section  4,  article  12,  might  as  well  have  been 
omitted  from  the  constitution.    In  Rothan  v.  Railroad,  above 
referred  to,  the  court  discussed  these  two  clauses  of  the  con- 
stitution as  bearing  on  the  subject  we  are  now  considering, 
and  placed  a  construction  on  them  which  renders  both  of  them 
effective  and  in  harmony  with  each  other.    Referring  to  sec- 
tion 4  of  article  12,  the  court  in  that  case,  per  Black,  J.,  said: 
^'It  has  been  before  this  court  on  various  occasions,  and  we 
have  uniformly  held  that  it  secures  to  either  party  a  trial  by 
jury  in  the  class  of  cases  there  mentioned;  that  the  proceeding 
to  condemn  may  be  commenced  by  the  appointment  of  com- 
missioners, but  if  either  party  demands  a  jury  to  reassess  the 
damages,  the  court  has  no  discretion  in  the  matter,  and  a  jury 
must  be  awarded":  Citing  cases. 
We  are  satisfied  with  our  former  decisions  on  this  subject 
2.  The  defendant's  land  consisted  of  a  tract  of  seven  hun- 
dred and  ninety-four  acres,  lying  chiefly  in  St.  Louis  county, 
partly  in  St.  Louis  city.    It  was  purchased  by  the  late  Mr. 
Drummond  in  his  lifetime  at  the  cost  of  one  hundred  and 
seventy-five  thousand  dollars,  and  was  improved  at  the  cost  of 
one  hundred  and  twenty-five  thousand  dollars.    There  are  two 
public  roads  crossing  the  land,  but,  according  to  defendant's 
testimony,  it  was  held,  used  and  occupied  as  one  body  of  land 
and  esteemed  particularly  for  that  fact.    The  testimony  for 
defendant  tended  to  show  that  the  tract  as  an  entirety  located 
so  near  the  city  was  more  valuable  than  if  cut  up  into  lots. 
In  instruction  No.  1  for  defendant  the  court  said:  ''In  passing 
upon  this  question  [compensation]  the  jury  should  consider 
all  the  land  owned  by  the  defendant  mentioned  in  the  evi- 
dence, as  one  tract  or  body,  if  they  believe  from  the  evidence 
that  the  defendant  used  and  occupied  its  said  land  as  an 
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entirety  or  as  one  place  or  premises  at  the  time  of  the  loca- 
tion of  plaintiff's  railroad  on  defendant's  ^^^  land,  notwith- 
standing parts  of  the  same  are  separated  from  otiier  parts 
thereof  by  public  highways;  and  if  the  jury  belieye  from  the 
evidence  that  all  of  said  land  was  so  used  and  occupied  by  the 
defendant,  and  that  the  same  constituted  one  tract  or  body 
of  land,"  then  in  estimating  the  damages  the  jury  should 
take  into  account  not  only  the  land  taken,  but  the  deprecia- 
tion, if  any,  in  the  market  value  of  the  whole  tract.  Plain- 
tiff objects  to  the  part  of  the  instruction  which  authorizes  the 
assessment  of  damages  to  the  whole  tract  as  an  entirety. 

The  instruction  does  not  assume  that  the  land  was  used  and 
occupied  by  the  defendant  as  one  tract,  but  submits  the  ques- 
tion of  whether  or  not  it  was  so  to  the  jury,  and  only  author- 
izes the  jury  to  consider  the  damage  to  the  whole  tract  as  an 
entirety  provided  it  was  so  used  and  occupied.  We  find  no 
fault  with  that.  The  plaintiff's  instructions  were  along  the 
same  line. 

In  the  second  instruction  for  plaintiff  the  measure  of  dam- 
ages is  stated  to  be  ''the  difference  in  the  fair  market  value 
of  defendant's  whole  property  before  and  after  the  appropria- 
tion by  the  plaintiff  for  the  strips,"  and  so  forth.  And  in  in- 
struction 8  for  plaintiff  the  jury  are  directed  that  if  they  find 
that  any  part  of  the  defendant's  land  was  not  damaged,  they 
should  not  allow  any  damages  for  such  part. 

Plaintiff  complains  of  the  refusal  of  its  ninth  instruction, 
which  is  as  follows:  **If  the  jury  believe  from  the  evidence 
that  the  lands  of  the  defendant  referred  to  in  the  evidence  in 
this  case  were  divided  into  three  separate  bodies  by  public 
roads,  in  such  a  manner  that  there  was  no  other  connection 
between  them  than  that  all  were  the  property  of  one  owner; 
and  that  any  one  or  more  of  such  separate  bodies  was  not  in 
fact  damaged  by  the  taking  of  part  of  defendant's  land  for 
railway  purposes,  then  in  their  assessment  of  damages  in  this 
case  the  jury  will  not  allow  anything  as  damages  ^''^  to  any 
of  such  bodies  of  said  land  as  on  the  evidence  they  may  find 
has  not  in  fact  been  damaged  by  the  taking  for  railroad  pur- 
poses of  the  land  actually  taken  by  plaintiff." 

There  was  evidence  to  show  that  there  were  three  public 
roads,  one  forming  the  western  boundary  and  two  crossing  the 
defendant's  land,  thus  dividing  the  tract  into  three  parts, 
assuming  the  roads  to  be  divisional  lines,  but  there  was  no  evi- 
dence tending  to  show  that  those  roads  effected  such  a  division 
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of  the  property  into  separate  bodies  as  that  there  was  nothing' 
left  of  the  entirety  feature  of  the  whole  tract  except  the  own* 
ership. 

Under  that  instruction  the  jury  would  have  been  authorized, 
if  they  had  seen  fit  to  do  so,  to  find  that  the  three  roads  alone 
were  sufficient  to  destroy  the  continuity  of  the  tract  The  in* 
struction  was  properly  refused. 

3.  The  third  assignment  is  that  the  damages  awarded  are- 
excessive. 

In  view  of  the  evidence  we  think  the  award  was  a  very  con- 
servative one. 

The  judgment  is  afSrmed. 

All  concur. 


If  CommiMionerM  Appointed  to  Atsess  a  land  owner's  damages  fronr 
the  appropriation  of  a  right  of  way  through  his  premises  have  fixed 
the  amount,  and  the  railroad  excepts  to  the  reward,  bat  subsequently 
pays  the  amount  into  court  and  takes  possession  of  the  right  of  way^ 
and  the*  property  owner  accepts  the  amount  of  the  award  in  money,. 
the  railroad  company  is  not  thereby  estopped  to  further  litigate  with 
him  the  amount  of  damages:  St.  Louis  etc  B.  B.  Co.  v.  Aubuehon,  19!^ 
Mo.  352,  116  Am.  St  Bep.  499. 


SEVIER  V.  WOODSON. 

[205  Mo.  202,  104  8.  W.  L] 

^TlUJi— Xnterpretation  of  Valid  and  Invalid  Fortloii8. — ^A  -wiST 

may  be  valid  in  part  and  invalid  in  part,  but  in  determining  what 
was  the  real  scheme  of  disposition  in  the  mind  of  the  testator,  the 
▼alid  and  invalid  portions  must  be  alike  considered,  since  it  is  pre- 
sumed that  in  formulating  his  scheme  he  supposed  all  portions  legal 
and  valid,     (p.  732.) 

WILLS — Catting  Down  Gift  by  Subsequent  danse. — An  estate 
granted  in  plain  and  unequivocal  language  in  one  clause  of  a  will 
cannot  be  lessened  or  cut  down  by  a  subsequent  clause,  unless  the 
language  therein  is  as  clear,  plain  and  unequivocal  as  that  in  the  firat 
grant,     (p.  734.) 

WILLS — Clause  Dispensing  with  Administration. — ^A  provision, 
in  a  will  directing  the  executor  to  administer  the  estate  ''without 
going  into  court  or  taking  letters  testamentary"  is  void.     (p.  736.) 

WILLS — ^Elimination  of  Invalid  Claiises. — ^Invalid  provisions  in 
a  will  may  be  rejected  and  the  valid  provisions  given  effect,  if  the 
ffeneral  scheme  of  disposition  entertained  by  tho  testator  is  not  there- 
by changed,     (p.  73d.) 
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LoYelock  &  Eirkpatrick,  for  the  appellants. 

James  L.  Farris  and  Sandusky  &  Sandusky,  for  the  re- 
spondents. 

^^  GRA.VES,  J.  This  is  an  action  to  construe  the  will  of 
Thomas  P.  Woodson,  instituted  in  the  circuit  court  of  Ray 
county,  by  Virginia  E.  Sevier,  formerly  Virginia  E.  Woodson, 
one  of  the  devisees  in  said  will,  and  her  husband.  It  becomes 
necessary  to  set  out  the  whole  will.  This  will  is  in  words,  aa 
follows : 


It 
tt 


In  the  Name  of  God,  Amen : 
I,  Thomas  D.  Woodson,  of  the  city  of  Richmond,  in  tho 
county  of  Ray,  and  State  of  Missouri,  being  of  sound  and  dis- 
posing mind  and  memory,  and  in  good  healthy  but  knowing^ 
the  uncertainty  of  life,  and  having  an  earnest  desire  to  make- 
disposition  of  my  means  and  property  to  and  among  my  dear 
children,  and  to  give  to  them  such  and  so  much  of  my  property 
as  I  desire  each  shall  have,  do  make,  ordain  and  publish  tlua 
as  and  for  my  last  will  and  testament. 

''Item  1st.  It  is  my  will  and  desire  that  all  my  just  debts 
be  first  paid. 

"Item  2d.  I  will  and  desire  that  two  thousand  dollars  be 
loaned  out  on  real  estate  security  for  the  benefit  of  my  dearly 
beloved  mother,  Auldah  Ann  Woodson,  and  that  the  interest 
be  paid  to  her  as  is  needed  for  her  comfort  and  maintenance 
for  and  during  her  natural  life,  and  after  her  death  said 
amount  to  go  to  my  children. 

"Item  3d.  I  will,  desire  and  direct  that  one  thousand  dollars 
be  given  to  the  Board  of  Trustees  of  the  Conference  Fund  of 
the  Missouri  Conference  of  the  Methodist  Episcopal  Church, 
South,  to  be  loaned  and  the  interest  accruing  thereon  to  be 
paid  annually  to  ^*^  and  in  support  of  superannuated 
preachers  of  said  conference  and  their  widows  and  orphans  of 


same. 


Item  4th.  I  will  and  bequeath  to  my  son  Harrie  Philip 
Woodson,  my  two-thirds  interest  in  lot  number  ninety-seven, 
including  store  building  and  appurtenances  thereto,  in  Old 
Town,  now  city  of  Richmond,  Ray  county,  Missouri,  for  which 
property  he  is  to  be  charged  the  sum  of  two  thousand  dollars. 
"Item  5th.  I  will  and  devise  to  each  of  my  daughters, 
Lydia  Ann  Woodson  and  Virginia  Elizabeth  Woodson,  each 
one-third  of  my  estate  for  and  during  their  lifetime,  then  to 
go  to  their  bodily  heirs^  if  any^  if  not  then  to  their  brother. 
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Harrie  P.  Woodson,  and  his  bodily  heirs,  and  it  is  my  will 
and  I  hereby  so  direct,  that  the  share,  interest  and  estate  here- 
by devised  be  held  in  trust  for  each  of  them  and  their  only  and 
sole  use  and  benefit  by  their  brother  Harrie  P.  Woodson,  who 
is  hereby  appointed  and  created  their  tmstee,  and  I  f  urUier 
direct  that  he  be  not  required  to  give  any  bond  or  securily  as 
such  trustee.  And  I  further  direct  and  tviU  that  he,  the  said 
Harrie  P.  Woodson,  trustee  as  aforesaid,  pay  over  to  each  of 
said  sisters  as  much  of  the  interest  accruing  on  the  means 
hereby  devised  to  each  of  them  as  wHl  abundantly  provide  for 
their  comfort  and  necessities. 

''Item  6th.  I  further  will  and  devise  that  the  remaining 
third  of  my  estate  go  to  my  son,  Harrie  Philip  Woodson,  ab- 
solutely. 

"Item  7th.  I  hereby  nominate,  constitute  and  appoint  my 
son  Harrie  P.  Woodson,  the  executor  of  this  my  last  will  and 
testament  and  direct  that  he  be  not  required  to  give  bond  for 
security  as  above  directed  as  trustee  for  his  sisters. 

''Item  8th.  /  wUl  and  direct  that  my  son,  as  executor  and 
heir  m  aforesaid,  manage  and  control  my  estate,  hold  and 
divide  the  same  without  going  into  court  or  taking  letters  tes- 
tamentary. 

^^  "Item  9th.  It  is  my  will  and  I  hereby  authorize  and  em- 
power my  said  executor  to  sell,  on  such  terms  as  he  may  think 
best,  any  or  all  real  estate  that  I  may  have  and  own,  and  upon 
sale,  to  make  and  execute  and  deliver  as  such  executor,  deed 
or  deeds  conveying  the  same. 

"Item  10th.  It  is  my  will  and  I  hereby  direct,  that  my 
brother  Philip  J.  Woodson  take  complete  charge  of  and  man- 
age our  partnership  matters  and  business,  as  survivor,  and  as 
fast  and  as  soon  as  he  can  divide  and  pay  over  to  my  execator 
my  two-thirds  interest  in  said  partnership  assets  or  estate,  and 
I  further  will  and  direct  that  said  brother  be  not  required  to 
give  bond  in  and  about  such  partnership  business. 

"In  Witness  Whereof,  I  have  hereunto  signed  my  name 
and  aflSxed  my  seal.    This  11th  day  of  April,  A.  D.  1885. 

' '  THOMAS  D.  WOODSON.     (Seal.) ' » 

The  plaintiff  in  her  petition  sets  forth  the  contentions  of 
the  parties  in  full  and  with  great  precision.  It  will  not  be 
necessary  to  reproduce  them  here.  Suffice  it  to  say  that  the 
fifth  and  eighth  paragraphs  are  alleged  to  be  invalid  and  void, 
and  that  by  reason  thereof  the  whole  scheme  of  the  testator 
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has  failed,  and  all  that  portion  of  the  will  disposing  of  the 
bulk  of  the  estate  is  of  no  effect  and  invalid. 

The  real  fight  is  upon  the  last  clause  of  the  fifth  paragraph 
and  the  eighth  paragraph.  With  these  eliminated,  plaintiff 
claims  that  the  whole  will  must  fail. 

The  prayer  of  the  petition  reads  thus: 

''Wherefore,  the  plaintiffs  herein  pray  for  an  order,  judg- 
ment and  decree  of  this  court  for  the  determination  of  the 
validity  or  invalidity  of  the  items  of  said  will  hereinbefore 
mentioned,  and  if  for  any  **^  reason  the  same  or  any  part 
thereof  be  invalid  or  inoperative,  that  they  be  so  adjudged  and 
decreed,  and  that  the  legal  effects  of  such  invalidity  on  the  re- 
maining portions  of  said  items  be  declared,  and  that  if  the  in- 
tended scheme  of  the  testator  cannot  be  carried  out  by  the 
execution  of  the  valid  portions  of  said  items,  and  the  testator's 
scheme  and  purposes  as  expressed  therein  be  effectuated,  on 
account  of  the  illegality  of  other  parts  thereof,  then  that  the 
whole  of  said  items  be  declared  void,  and  if  the  whole  of  said 
items  are  valid,  then  for  a  construction  thereof,  and  for  a  de- 
cree adjudging  the  rights  of  said  plaintiff  in  and  to  the  prop- 
erty of  said  testator  disposed  of,  or  attempted  to  be  dis- 
posed of,  by  the  items  of  his  will  aforesaid,  under  said  will, 
if  it  be  valid,  or  under  the  law,  if  it  be  invalid,  and  for  in- 
structions and  directions,  for  future  guidance  and  protection 
of  the  interests  of  said  plaintiff  and  the  parties  to  this  suit, 
and  for  such  other  and  further  orders,  judgments  and  decrees 
touching  the  premises  as  to  equity  and  justice  may  seem  right 
and  proper.*' 

All  parties  necessary  were  brought  in  as  defendants  and 
filed  appropriate  answers.  We  think  the  real  contentions 
fairly  appear  from  the  above,  and  further  analysis  of  the 
pleadings  superfluous.  Thomas  D.  Woodson  died  August  28, 
1902,  leaving  three  children,  viz. ,  plaintiff,  Virginia  E.  Sevier, 
and  defendants,  Harrie  P.  Woodson  and  Lydia  Ann  Woodson, 
an  invalid*  Upon  a  hearing,  the  trial  court  found  these  por- 
tions of  the  will  which  we  have  italicized  to  be  void  and  non- 
effective. 

Plaintiffs  appeal. 

1.  The  trial  court  was  of  opinion  that  the  latter  portion 
of  clause  5  of  this  will  was  void,  and  was  further  of  the 
opinion  that  the  eighth  clause  was  void.  To  this  extent  the 
judgment  of  the  trial  court  was  in  favor  of  the  plaintiffs  and 
against  the  contentions  of  '^^  defendants.    But  plaintiffs  go 


.  I 
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further  and  contend  that  if  these  portions  of  the  will  are  void^ 
then  the  whole  scheme  of  the  testator's  devise  has  been  broken^ 
the  scheme  fails,  and  the  whole  devise  in  said  clause  5  con- 
tained and  other  dependent  clauses  must  fail  and  be  by  the 
court  declared  void,  which  would  leave  the  deceased  as  if 
dying  intestate  save  and  except  as  to  some  minor  bequests  con- 
tained in  the  will.  It  occurs  to  us  that  the  real  questions,  al- 
though  verbosely  stated  in  the  pleadings,  may  be  summarized' 
thus :  1.  Does  clause  5  contain  a  valid  and  enforceable  devise, 
and  under  the  law  should  it  be  enforced  t  2.  If ,  as  a  whole,  it 
cannot  stand,  can  a  portion  thereof  be  eliminated  so  as  to 
leave  a  valid  and  enforceable  devise  t  3.  Is  the  eighth  clause 
violative  of  law  t  4.  If  clause  5,  or  any  portion  thereof,  can* 
not  be  sustained,  and  clause  8  cannot  be  sustained,  then  does 
the  elimination  of  such  condemned  portions  of  the  instrument 
so  change  the  general  scheme  of  the  disposition  of  the  prop- 
erty in  the  mind  of  the  testator  at  the  making  of  the  will, 
as  to  compel  the  court  to  say  that  there  is  no  will  in  this  re- 
spect. In  other  words,  if  we  find  invalid  portions  to  be  in 
the  instrument,  do  these  invalid  portions,  when  taken  out  of 
the  instrument,  so  change  the  instrument  as  not  to  give  effect 
to  the  general  scheme  and  purpose  of  the  testator  in  the  dis- 
position of  his  property  t  These  questions  we  take  in  their 
order.  In  so  doing  we  must  and  do  recognize  that  it  is 
the  duty  of  courts  to  construe  and  not  to  make  wills ;  that  wills 
may  be  valid  in  part  and  invalid  in  part ;  that  in  determining 
what  was  the  real  scheme  of  disposition  in  the  mind  of  the 
testator,  the  valid  and  invalid  portions  must  be  alike  consid- 
ered, and  this  for  the  reason  that  the  presumption  must  be 
indulged  that  the  testator  in  formulating  his  scheme  of  dis- 
position thought  all  portions  legal  and  valid ;  that  if  the  elim- 
ination of  the  invalid  portions,  if  any  there  be,  so  ***  changes 
the  general  scheme  and  purpose  of  the  testator  as  would 
make  the  remaining  portions  amount  to  a  new  and  different 
will,  then  the  whole  devise  must  fail. 

2.  With  due  regard  to  the  views  of  construction  hereinabove 
stated,  let  us  proceed  to  consider  clause  5  of  this  will.  No 
objection  is  or  could  be  urged  as  to  the  preceding  clauses. 
Nor  in  our  judgment  could  there  be  any  objection  urged  as  to 
clause  5,  if  it  be  stopped  with  the  first  provision,  to  wit:  "I 
will  and  devise  to  each  of  my  daughters,  Lydia  Ann  Woodson 
and  Virginia  Elizabeth  Woodson,  each  one-third  of  my  estate 
for  and  during  their  lifetime,  then  to  go  to  their  bodily  heirs. 
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if  any,  if  not,  then,  to  their  brother,  Harrie  P.  Woodison,  and 
his  bodily  heirs,  and  it  is  my  will  and  I  hereby  so  direct,  that 
the  share,  interest  and  estate  hereby  devised  be  held  in 
trust  for  each  of  them  and  for  their  only  and  sole  use  and 
benefit  by  their  brother,  Harrie  P.  Woodson,  who  is  hereby 
appointed  and  created  their  trustee,  and  I  further  direct  that 
he  be  not  required  to  give  any  bond  or  security  as  such  trus- 
tee." 

This  clause  of  paragraph  5,  in  our  judgment,  gives  to  each 
of  the  two  daughters  a  life  estate  in  one-third  of  the  residue 
of  the  decedent's  property,  after  minor  bequests  are  satisfied. 
But  this  interest  or  beneficial  life  estate  is  placed  in  trust,  so 
as  to  give  to  each  daughter  the  earnings  of  said  life  estate,  as 
their  absolute  property,  the  corpus  itself  to  be  preserved. 
Upon  their  death  this  corpus  to  go,  first,  to  their  respective 
bodily  heirs,  and  if  tbere  are  no  such  bodily  heirs,  then  to  H. 
P.  Woodson  '*and  his  bodily  heirs.'*  By  the  use  of  the  term 
'''each  one-third  of  my  estate  for  and  during  their  lifetime," 
there  is  created  two  estates,  one  to  the  plaintiff,  Mrs.  Sevier, 
and  one  to  the  defendant,  Lydia  Ann  Woodson,  each  of  which 
is  placed  in  trust,  the  usufruct  or  earnings  going  respectively 
to  the  beneficiaries  therein  named.  ***  Under  this  clause,  or 
portion  of  the  fifth  paragraph  of  the  will,  there  can  be  no 
question  that  the  beneficiaries  are  entitled  to  the  full  proceeds 
of  the  trust  property,  and  such  proceeds  become  their  indi- 
vidual property  and  cannot  be  added  to  the  corpus  of  the 
trust  fund.  With  only  this  clause  in  the  will,  upon  the  death 
of  either  beneficiary  therein,  the  corpus  (the  third  part  of 
the  whole  residuary  estate)  thus  preserved  by  the  trust  would 
vest  as  by  the  will  directed,  but  the  earnings,  whether  in  the 
hands  of  the  trustee  or  in  the  hands  of  the  deceased  bene- 
ficiary, would  be  a  part  of  the  estate  of  such  deceased  bene- 
ficiary and  pass  by  the  laws  of  descents  and  distributions, 
or  in  accordance  with  the  terms  of  such  beneficiary's  will, 
if  any  she  had  made. 

By  the  latter  portion  of  paragraph  5,  the  testator  under- 
takes, in  a  vague,  uncertain  and  indefinite  way,  to  limit  the 
amounts  of  the  earnings  of  the  corpus,  which  are  to  go  to 
the  beneficial  owners  of  the  life  estate.  By  the  first  portion, 
the  beneficiaries  were  entitled  to  it  allj  by  the  latter,  they 
are  presumably  only  entitled  to  such  portion  **as  will 
abundantly  provide  for  their  comfort  and  necessities."  This 
might  be  all  of  such  earnings,  or  it  might  be  none.    If  the 
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beneficiary  had  no  '^ comfort  and  necessities"  to  be  provided 
for,  then  it  might  mean  that  none  of  the  interest  or  earnings 
should  go  to  that  beneficiary  so  situated.     In  other  words, 
if  either  of  these  two  daughters  had  the  good  fortune  to  be 
possessed  of  the  comforts  and  necessities  of  life,  in  property, 
other  than  the  property  described  in  this  will,  such  bene- 
ficiary, so  conditioned,  would  not  be  entitled  to  any  of  the 
interests  or  earnings  of  the  trust  estate  held  for  her.    And 
if  she  was  partly  supplied  with  the  comforts  and  necessities, 
then  she  would  only  be  entitled  to  such  portion  of  the  interest 
or  earnings  as  would  make  the  quantum  of  her  '' comfort  and 
necessities."    This  quantum,  as  we  take  it,  to  be  ^^*  judged 
by  the  trustee.    So,  at  least,  there  are  two  elements  which 
render  the  amounts,  if  any,  to  be  received  by  the  respective 
beneficiaries  of  these  two  trusts  uncertain,  viz.,  (1)  the  con- 
dition  of  the  beneficiary,  as  to  whether  or  not  any  portion 
was  required,  in  order  that  she  have  the  comforts  and  neces- 
sities of  life,  and   (2)  the  judgment  of  the  trustee 'as  to  vrhat 
are  comforts  and  necessities,  and  the  amounts  necessary  to 
furnish  them.    At  least  this  is  one  view  which  might  be  taken 
of  the  meaning  of  this  clause.    It  might  be  viewed,  however, 
as  meaning  that  notwithstanding^  the  beneficiary  had  other 
means  of  ''comfort  and  necessities"  yet  she  would  be  entitled 
to  receive  from  the  earnings  of  this  trust  estate  sufficient  to 
meet  the  requirements  of  her  ''comforts  and  necessities."     If 
this  construction  could  be  given  it,  we  would  still  be   met 
with  uncertainty,  thus:  (1)  One's  station  in  life  determines 
in  a  measure  what  are  comforts  and  necessities,  and  (2)   the 
judgment  of  the  trustee  as  to  the  amount  required  for  the 
same,  as  well  as  his  judgment  upon  the  station  in  life. 

In  reaching  a  conclusion  as  to  the  validity  of  this  latter 
portion  of  the  fifth  paragraph  of  the  will,  it  must  be  remem- 
bered that  with  the  exception  of  certain  small  bequests,  by 
this  paragraph,  with  paragraph  6,  which  gives  one-third  of 
the  estate  absolutely  to  H.  P.  Woodson,  the  whole  estate  is 
disposed  of  and  taken  into  consideration. 

We  take  it  to  be  well-settled  law  that  where  a  certain  estate 
is  granted  in  plain  and  unequivocal  language  in  one  clause 
of  a  will,  the  same  cannot  be  lessened  or  cut  down  by  a  subse- 
quent clause  of  the  will,  unless  the  language  used  in  such 
subsequent  clause  is  as  clear,  plain  and  unequivocal  as  the 
language  of  the  first  grant. 
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In  Banzer  v.  Banzer,  156  N.  T.  429,  51  N.  E.  291,  the  New 
York  court  said:  ** Where  an  estate  is  given  in  one  ^^^  part 
of  a  will  in  clear  and  decisive  terms,  that  it  cannot  be  taken 
away  or  cut  down  by  raising  a  doubt  as  to  the  meaning  or 
application  of  a  subsequent  clause,  nor  by  any  subsequent 
words  which  are  not  as  clear  and  decisive  as  the  words  giving 
the  estate,  is  a  well-established  rule  applicable  to  the  construc- 
tion of  wills.  As  was  said  by  Judge  O'Brien  in  Qoodwin  v. 
Coddington,  154  N.  Y.  283,  48  N.  E.  729 :  'Whenever  the  wiU 
begins  with  an  absolute  gift,  in  order  to  cut  it  down  the  latter 
portion  of  the  will  must  show  as  clear  an  intention  in  that 
direction,  as  the  prior  part  does  to  make  it.'  In  Clark  v. 
Leupp,  88  N.  Y.  228,  this  court  said :  '  It  is  well  settled  by  a 
long  succession  of  well-considered  cases  that,  when  the  words 
of  the  will  in  the  first  instance  clearly  indicate  a  disposition 
in  the  testator  to  give  the  entire  interest,  use  and  benefit  of 
the  estate  absolutely  to  the  donee,  it  will  not  be  restricted  or 
cut  down  to  any  less  estate  by  subsequent  or  ambiguous  words* 
inferential  in  their  intent.*  '* 

Our  court  has  followed  the  New  York  court  In  Chew  v. 
Keller,  100  Mo.  362, 13  S.  W.  395,  we  said:  "Again,  an  estate 
in  fee  created  by  a  will  cannot  be  cut  down  or  limited  by  a 
subsequent  clause,  unless  it  is  as  clear  and  decisive  as  the 
language  of  the  clause  which  devises  the  real  estate :  Freeman 
V.  Coit,  96  N.  Y.  63 ;  Byrnes  v.  Stillwell,  103  N.  Y.  453,  57 
Am.  Eep.  700,  9  N.  E.  241;  Landon  v.  Moore,  45  Conn.  422.'' 

And  again,  in  SmaU  v.  Field,  102  Mo.  104,  14  S.  W.  815, 
it  is  said:  ''Under  this  statute  it  is  obvious  that  the  absolute 
estate  in  fee  granted  to  Mrs.  Eate  Oreen  could  not  be  im- 
paired, cut  down  or  qualified  except  by  words  as  affirmatively 
strong  as  those  which  conveyed  the  estate  to  her.  Such  has 
l)een  the  ruling  upon  similar  statutes  elsewhere :  Boseboom  v. 
Roseboom,  81  N.  Y.  356,  and  cases  cited.  And  this  seems  to 
lie  the  proper  rule  to  apply  apart  from  any  statutory  regula- 
tion :  **«  Lambe  v.  Eames,  L.  R.  10  Eq.  Cas.  266 ;  Thornhill 
V.  HaU,  2  Clark  &  F.  36;  Clark  v.  Leupp,  88  N.  Y.  228,  and 
cases  cited." 

And  to  the  same  effect  is  \ocum  v.  Siler,  160  Mo.  281,  61 
S.  W.  208;  Roberto  v.  Crume,  173  Mo.  572,  73  S.  W.  662  ^ 
Both  V.  Rauschenbusch,  173  Mo.  582,  73  S.  W.  664,  61  L.  B. 
A.  455 ;  Underwood  v.  Cave,  176  Mo.  1,  75  S.  W.  45L 
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Measured  by  these  roles  the  latter  claiise  of  paragraph  5 
of  this  will  is,  in  our  judgment,  void  and  of  no  effect  The 
trial  court  so  held  and  we  think  correctly. 

3.  The  next  question  presented  is  the  validity  of  the  eighth 
paragraph  of  this  will.  As  will  be  seen,  this  expresses  the 
preconceived  notion  of  the  testator,  that  by  an  obiter  in  his 
will  he  could  overturn  the  statutes  of  the  state  upon  the  sub- 
ject of  administration  of  estates.  In  this  the  testator  was 
wrong.  Such  a  provision  is,  in  our  judgment,  violative  of 
public  policy,  and  violative  of  public  policy  as  expressed  by 
the  statutes  of  this  state.  The  testator  has  no  inherent  right 
to  keep  his  estate  from  the  courts  given  jurisdiction  to  ad- 
minister the  same.  To  declare  such  a  policy  would  be  a  very 
dangerous  precedent.  This  court  has  heretofore  indicated 
the  views  we  entertain  upon  this  question:  Southworth  v. 
Southworth,  173  Mo.  59,  73  S.  W.  129.  We  therefore  hold 
this  paragraph  void  and  of  no  effect  This  was  the  view 
entertained  by  the  learned  trial  judge,  and  we  but  add  our 
approval  to  his  judgment  thereon. 

4.  We  now  reach  the  problematical  part  of  this  contest 
Plaintiff  claims  that  with  the  portions  eliminated,  as  we  have 
here  indicated  should  be  eliminated,  then  the  whole  scheme 
of  the  testator  for  the  disposition  of  his  property  has  been 
ehanged,  and  what  is  left  does  not  express  the  will  of  the 
testator.  If.  this  is  true,  then  the  whole  of  paragraph  5  and 
^^^  paragraph  6  must  fail,  for  in  these  two  paragraphs  we 
find  the  general  scheme  of  the  testator  for  the  disposition  of 
his  property.  We  do  not  agree  with  counsel  for  the  plaintiff 
in  their  contention  that  paragraph  8  of  this  will  seriondy 
affects  or  becomes  a  part  of  the  testator's  general  scheme. 
This  general  scheme,  we  think,  is  found  in  paragraphs  5  and 
6,  for  in  these  the  bulk  of  the  estate  receives  its  disposition. 
Paragraph  seventh  simply  provides  the  instrument  or  person 
for  the  execution  of  the  will,  and  paragraph  eighth  simply 
expresses  an  erroneous  idea  of  the  power  which  the  testator 
thought  he  could  invest  in  this  instrument  or  agent.  Both 
of  these  paragraphs  could  be  stricken  from  the  will,  and  yet 
the  general  scheme  of  the  testator  as  to  the  disposition  of  his 
property  remain  intact.  So  that  as  to  the  effect  of  eliminating 
the  eighth  paragraph  we  find  no  trouble.  The  serious  ques- 
tion is  in  the  elimination  of  the  last  clause  of  the  fifth  para- 
graph. We  find  no  case  exactly  in  point.  All  will  cases  are 
decided  upon  the  peculiarities  of  the  different  instruments 
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presented,  so  that  in  the  cases  we  have  judicial  expressions 
peculiarly  applicable  to  the  instrument  then  before  the  court 
in  each  case.  At  best  the  cases  but  suggest  thoughts  of  value 
in  the  consideration  of  the  question  in  hand« 

Reverting  to  the  sole  proposition  left  in  this  case,  we  are 
asked  to  say  that  by  striking  from  this  will  the  last  clause 
of  paragraph  5,  the  whole  scheme  of  the  testator  has  been 
changed,  and  we  would  therefore  be  making  for  him  a  new 
will,  if  the  remainder  were  permitted  to  stand  as  his  will. 
We  think  not.  What  was  the  general  sclieme  of  the  testator, 
for  the  disposition  of  his  property!  This  can  be  determined 
by  what  he  says  as  to  the  bulk  of  the  property.  The  minor 
gifts  cut  but  little  figure  in  this  case.  But  answering  our 
own  question,  what  was  testator's  general  scheme,  as  appears 
from  this  will,  and  gathering  such  intent  from  **®  within 
the  four  comers  thereof,  and  considering  valid  as  well  as 
invalid  portions!  First,  we  find  a  purpose  to  husband  and 
hold  the  property  in  the  hands  of  the  testator's  blood  rela- 
tives. Second,  we  find  a  desire  upon  his  part  that  the  son 
have  one-third  of  his  estate  absolutely,  thoroughly  in  keeping 
with  the  first  general  purpose.  Third,  we  find  the  desire  upon 
the  part  of  the  testator,  that  each  of  his  daughters  have  the 
benefit  of  one-third  of  his  estate,  for  and  during  their  life, 
with  remainder  over  to  testator's  blood  relatives,  likewise  in 
keeping  with  the  first-named  general  purpose.  The  only 
change  contended  for  by  plaintiff,  save  and  except  such  as 
she  imagines  comes  through  the  striking  out  of  the  eighth 
paragraph,  is  this:  that  with  the  last  clause  of  paragraph  5 
stricken  out,  plaintiff  has  a  full  life  estate  in  trust,  but  with 
that  clause  in  the  will  she  has  less  than  a  life  estate,  and  for 
that  reason  we  have  changed  the  scheme  of  disposition  by 
striking  out  such  clause. 

In  this  plaintiff  argues  too  much.  Clauses  of  wills  may  be 
invalid  for  several  reasons.  They  may  violate  express  stat- 
utes, as  in  the  Pair  Will,  132  Cal.  523,  84  Am.  St.  Rep.  70, 
60  Pac.  442,  64  Pac.  1000;  they  may  violate  public  policy; 
they  may  be  too  indefinite  and  uncertain  to  be  enforced  at 
all  by  the  courts,  as  in  Board  of  Trustees  v.  May,  201  Mo. 
360,  99  S.  W.  1093;  or  they  may  be  too  indefinite  and  un- 
"Certain  in  terms  to  overcome  previous  express,  clear  and 
definite  terms  theretofore  found  in  the  same  instrument,  as 
in  the  case  at  bar.    There  may  be  other  reasons  for  invalidity 
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of  specific  clauses  in  wills,  but  these  will  suffice  to  illustrate 
the  idea  we  have.     But  for  whatever  reason  the  clause  or 
clauses  are  declared  invalid,  it  does  not  always  follow  that 
the  general  scheme  of  the  testator  has  been  changed  and  the 
whole  will  must  fail.    However,  the  reason  for  declaring  the 
clause  invalid  may  lend  some  light  upon  the  question  as  to 
whether  or  not  the  general  scheme  has  been  changed  by  the 
^^®  elimination  of  the  particular  clause.    In  the  case  at  bar 
had  the  last  clause  of  paragraph  5  been  as  clear,  definite  and 
certain  in  its  terms,  as  was  the  grant  expressed  in  the  first 
part  of  said  paragraph,  then  it  would  have  modified  and 
changed  the  first,  and  we  would  have  had  there  an  expression 
of  the  scheme  of  the  testator.    But  we  have  held,  upon  the 
contention  of  the  plaintiff  that  the  language  here  used  was 
too  indefinite,  uncertain  and  ambiguous  to  modify  the  first 
clause,  and  therefore  by  parity  of  reasoning,  it  must  be  too 
indefinite  and  uncertain  to  express  any  general  scheme  of  the 
testator.  .  Plaintiff  is  in  the  attitude  of  saying  that  it  is  too 
indefinite,  uncertain' and  ambiguous  to  modify  the  scheme  of 
disposition  as  expressed  in  the  first  clause,  yet  it  is  dear, 
definite  and  certain  enough  to  show  a  scheme  of  disposition 
other  than  that  expressed  in  the  first  clause,  and  when  we 
cut  it  out,  the  scheme  as  left  in  the  first  clause  is  not  the 
general  scheme  of  disposition  in  the  mind  of  the  testator. 
We  cannot  assent  to  this  reasoning.    If  by  cutting  out  thii 
last  clause  we  have  written  for  the  testator  a  new  will,  it  must 
be  because  there  is  such  definite  and  certain  language  in  the 
last  clause  as  would  show  a  scheme  and  purpose  of  disposition 
within  itself.    If  it  is  definite,  clear  and  certain  enough  to 
show  that,  then  it  is  definite,  certain  and  clear  enough  to 
modify  the  first  clause,  and  we  have  erred  in  cutting  it  out 
as  invalid.    We  are  not  satisfied  that  the  elimination  of  this 
latter  clause  so  changes  the  general  scheme  of  the  testator  as 
to  invalidate  this  will,  or  even  paragraphs  5  and  6  thereof, 
which  are  the  dependent  paragraphs.    We  think  this  can  be 
cut  out,  and  the  general  scheme  as  heretofore  outlined  still 
remain.    We  have  read  with  care  the  judgment  entered  by 
the  learned  trial  judge,  and  it  sufficiently  covers  the  full  sit- 
uation of  this  case.    In  this  judgment,  which  upholds  the  will 
save  and  except  the  two  clauses  indicated  as  invalid,  ^^^  and 
construes  the  remaining  portions  of  the  will,  the  trial  court 
was  right,  and  the  judgment  is  affirmed. 

All  concur,  except  Woodson,  J.,  not  sitting. 
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WHEN  A  WILL  IS  VOID  IN  WHOLE  BECAUSE  VOID  IN  PAST. 

L  Oeneral  Principle  Controlling;  730. 

U.  Dlnstratlons. 

a.  Wlien  Valid  and  Invalid  Parts. aro  Separable,  740. 

b.  Wben  Valid  and  LiTalid  Farts  axe  not  Separable,  743. 

L    (General  Principle  Controlling. 

The  elementary  principle  that  in  construing  a  will  the  intent  of  the 
testator  must  govern  when  it  can  be  gathered  from  the  language  of 
the  wUl  itself  has  led  to  a  rule  hardly  less  universal;  namelj,  that  when 
a  will  is  void  in  part  and  good  in  part,  the  will  as  a  whole  will  not  be 
set  aside,  but  will  be  allowed  to  stand  as  to  the  portions  that  are  valid, 
provided  the  invalid  portions  can  be  eliminated  without  destroying 
the  general  scheme  of  the  testamentary   disposition,  or  working  a 
manifest  injustice  to  the  beneficiaries  or  to  some  of  them.    A  very 
few  of  the  earlier  New  York  cases  have  been  sometimes  referred  to 
as  seemingly  holding  that  a  will  which  is  void  in  part  is  void  in  toto. 
But,  as  we  shall  see,  even  these  cases  do  not  sustain  the  inference 
sought  to  be  drawn  from  them,  and  if  they  did,  they  have  long  since 
b<ren  repudiated  by  the  courts  of  that  state.    One  of  the  earlier  and 
leading  cases  showing  that  a  will  may  be  upheld  though  void  in  part 
is  that  of  Kane  v.  Gott,  24  Wend.  641,  35  Am.  Dec.  641.     This  case 
is  referred  to  in  nearly  all  of  the  later  cases  involving  this  question, 
and   it   mentions   the   earlier   cases   citing   as   upholding   a    different 
doctrine.     Said  the  court:  ''That  a  will  or  any  other  instrument  pass- 
ing an  estate  may  be  void  in  part,  and  yet  good  for  the  residue,  was 
never  doubted,  when  the  division  into  good  and  bad  parts  was  made 
hy  force  of  the  common  law;  and  Darling  v.  Bogers,  22  Wend.  483, 
maintained  a  trust  deed  under  the  Bevised  Statutes  in  such  parts  as 
were  good,  though  one  declaration  of  trust  was  void.    I  know  there 
are  a  sort  of  standing  quotations  to  the  contrary,  of  cases  decide! 
by  this  court:  Coster  v.  Lorillard,  14  Wend.  265;  Hawley  v.  James, 
16  Wend.  61;  Boot  v.  Stuyvesant,  18  Wend.  257.     So  far  from  sanc- 
tioning the  doctrine  for  which  they  are  cited,  the  opinion  of  every 
judge  who  spoke  to   these  cases  expressly  denied  it.    It  is  true   that 
the  wills  in  question  went  pretty  much  by  the  board;  but  all  that  can 
be  said  as  a  consequence  is  that  the  conservative  rule  was  not  liber- 
ally applied.    If  that  be  so,  it  is  sufficiently  unfortunate;  for  thero 
is  no  rule  of  law  which  calls  for  greater  latitude  and  even  ingenuity 
in  enlarging  and  extending  it.    The  most  able  and  safe  judges  have 
said  that  the  courts  should  be  astute  in  allowing  it  a  comprehensive 
operation  for  the  giving  effect  to  all  instruments,  and  especially  to 
last  wills  and  testaments;  and  though  some  parts  may  be  contrary  to 
tbe  rules  of  law,  yet  all  other  parts  should  be  saved.     Any  court  act- 
ing   systematically  upon   the   opposite   principle    would  be  a   great 
evil."    In  Parks  v.  Parks,  9  Paige,  107,  it  was  held  that  where  part 
of  a  will  is  valid  and  part  void,  the  valid  parts  will  be  permitted  to 
stand,  though   the  latter  are   illegal   and   void,   unless  the   different 
parts  are  so  dependent  on  each  other  that  they  cannot  be  separated. 
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And  in  TUden  t.  Green,  130  K.  Y.  29,  27  Am.  St  Bep.  487,  28  N.  E. 
880,  14  L.  B.  A.  33,  it  is  said:  ''The  appellants  invoke  the  aid  of  the 
principle,  that  when  several  trusts  are  created  by  a  will  w^hieli  ars 
independent  of  eaeh  other,  and  each  complete  in  itself,  some  of  which 
are  lawful  and  others  unlawful,  and  which  may  be  separated  from 
each  other,  the  illegal  trusts  may  be  out  off  and  the  legal  onea  per* 
mitted  to  stand.  This  rule  is  of  frequent  application  ia  tlie  coa* 
struction  of  wills,  but  it  can  be  applied  only  in  aid  and  assistance  of 
the  manifest  intent  of  the  testator,  and  never  where  it  would  lea  1 
to  a  result  contrary  to  the  purpose  of  the  will,  or  work  injostice 
among  the  beneficiaries,  or  defeat  the  testator's  scheme  for  the  dis- 
posal of  his  property.  The  rule,  as  applied  in  all  reported  cases, 
recognizes  this  limitation,  that  when  some  of  the  trusts  in  a  vfUI  are 
legal  and  some  illegal,  if  they  are  so  connected  together  as  to  con- 
stitute an  entire  scheme,  so  that  the  presumed  wishes  of  the  testator 
would  be  defeated  if  one  portion  was  retained  and  other  portions 
rejected,  or  if  manifest  injustice  would  result  from  such  constroctioii 
to  the  beneficiaries,  or  some  of  them,  then  all  the  trusts  must  be  con- 
strued together,  and  all  must  be  held  illegal  and  must  fall.''  The 
courts  are  practically  unanimous  in  upholding  the  rule  laid  -  down 
in  cases  above  quoted.  But  difficulty  sometimes  arises  in  the 
application  of  the  rule  because  in  every  case  involving  wiUa  the 
peculiarities  of  the  instrument  regarding  which  the  rule  is  sought  to 
be  applied  lead  to  some  confusion.  We  can  only  give  illustrations 
showing  when  it  has  been  held  that  the  valid  and  invalid  portiona  of 
a  will  are  separable  and  when  not;  and  also  when  the  wills  have 
been  rejected  as  a  whole  because  the  separation  of  the  legal  and  il- 
legal portions  thereof  would  work  manifest  injustice  to  the  beneflciariea 

XL    niufltratloiis. 

a.  When  Valid  and  Invalid  Portions  are  Separable.— In  Cbilcott  t. 
Hart,  23  Colo.  40,  45  Pac  391,  35  L.  B.  A.  41,  one  item  of  the  will 
gave  all  the  testator's  personal  property  to  his  three  children,  ahare 
and  share  alike.  Another  item  devised  all  the  real  estate  to  the 
executor  and  his  successors  in  trust  upon  the  following  conditions: 
After  providing  out  of  the  income  of  the  real  estate  for  payment  of 
taxes,  insurance,  repairs,  and  some  small  annuities,  the  residue  of  the 
income  of  the  real  estate  to  be  divided  equally  among  his  said  three 
children,  share  and  share  alike,  and  at  the  death  of  the  last  of  saii 
three  children,  the  title  to  the  real  estate  should  become  vested  in 
their  heirs;  and  in  case  either  of  said  three  children  died  leaving  no 
children,  then  his  or  her  share  of  the  real  estate  should  be  equally 
divided  and  distributed,  one-half  to  each  of  the  surviving  children. 
And  providing  further  that  if  his  children  desired  to  avail  themselves 
of  the  privilege  of  improving  the  real  estate,  they  could  amicably 
agree  upon  a  division  of  the  property,  but  that  in  case  of  such  di- 
vision, the  executor  should  pay  over  the  income  to  the  three  ehUdren, 
to  each  the  amount  collected  from  his  or  her  portion  of  said  real 
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estate  as  divided;  and  providing  further  that  "in  ease  of  a  division 
of  said  property,  the  income  thereof  shall  nevertheless  in  all  respects 
be  distributed  and  disposed  of  as  heretofore  first  provided  in 
jointure." 

Another  item  provided  that  if,  in  the  opinion  of  the  executor,  the 
income  of  the  estate  was  being  improperly  expended  by  either  of  said 
children,  that  after  providing  for  the  wants  of  such  child,  he  withhold 
the  residue  and  reinvest  it  as  he  deemed  best  for  the  "parties  in- 
terested." 

The  validity  of  the  will  was  attacked  on  the  ground  of  incurable 
uncertainties  in  the  above  provisions,  which  it  was  claimed  were  in- 
separably connected  with  the  general  plan  of  the  testamentary  dis- 
position. But  the  court  held  that  even  if  the  paragraphs  quoted  were 
void  for  uncertainty,  the  will  disclosed  that  its  primary  object  was 
that  ultimately  his  grandchildren  living  at  the  time  of  the  death  of 
the  last  one  of  his  three  children  should  have  the  fee  simple  title  to  all 
his  real  estate,  and  that  until  that  contingency  did  happen  that  his 
three  children  should  have  the  income  therefrom. 

In  Webb  v.  Fleming,  30  Oa.  808,  76  Am.  Dec.  675,  it  is  held  that  an 
attempt  in  a  will  to  manumit  a  slave  avoided  only  that  part  of  the 
will  which  related  to  that  subject;  and  to  a  like  effect  is  Cheairs  v. 
Smith,  37  Miss.  646.    In  King  v.  Talbert,  86  Miss.  367,  the  will  was 
only  effectual  as  a  bequest  of  the  personal  estate,  for  want  of  due  at- 
testation to  devise  real  estate.    By  the  first  item  in  the  will  the 
testator  directed  that  his  property  be  kept  together,  and  the  expenses 
of  his   family   paid  and   his  children   educated   out  of   his   effects. 
By  the  third  item  he  directed  that  his  farm  be  continued,  and  for  this 
purpose  directed  his  executors  to  sell  the  farm  and  purchase  another 
in  some  more  suitable  location.    It  was  contended  that  it  was  im- 
possible to  carry  out  the  intention  of  the  testator  expressed  in  the 
third  item,  because  the  direction  in  the  first  item  that  the  property 
should  be  kept  together  was  made  on  the  condition  that  the  provision 
of  the  third  clause  directing  a  sale  of  the  farm  and  the  purchase  of 
another   could  be  legally  carried  out,  and  that  condition  failing,  said 
direction  was  void.    Said  the  court:  "That  it  was  obviously  the  in- 
tention of  the  testator  that  his  property  should  be  kept  together  on 
his  farm,  mentioned  in  the  will,  by  his  executors,  until  such  time  as 
they  could  sell  it  and  purchase  another  in  a  more  suitable  location, 
we  cannot  doubt.    That  the  realty  did  not  pass  by  this  wiU,  for  the 
want  of  proper  attestation,  but  descended  directly  to  his  heirs  at 
law,  subject  to  the  widow's  claim,  is  equally  evident.    But  it  by  no 
means  follows,  that  because  the  trust  in  relation  to  the  land  is  in- 
valid, that  therefore  the  whole  must  faU." 

A  similar  case  to  the  one  last  quoted  is  Howley  T.  James,  5  Paige 
(N.  T.),  818,  where  a  very  thorough  review  is  made  of  the  cases  bear- 
ing on  the  topic  now  under  discussion,  the  court  there  holding  that 
although  some  of  the  objects  for  which  a  trust  is  created,  or  some 
fntorc  interest  limited  upon  the  trust  estate,  are  illegal  and  void,  if 
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any  of  the  purposes  for  whieh  the  tmst  was  created  are  legal  anJ 
valid  and  would  authorize  the  creation  of  such  an  estate,  the  legal 
title  vests  in  the  trustees  during  the  continuance  of  the  valid  objects 
of  the  trust,  except  when  the  legal  and  valid  objects  are  so  mixed 
with  those  whieh  are  illegal  and  void  that  it  is  impossible  to  soatain 
the  one  without  giving  effect  to  the  other. 

And  in  McClellan  v.  Weaver,  4  GaL  App.  593,  88  Pac.  64^,  it  is 
held  that  where  a  will,  notwithstanding  the  illegality  of  a  trust,  at- 
tempted to  be  created,  disposed  of  the  property  to  the  devisees  ir. 
such  a  way  as  to  require  the  same  to  be  npheld,  the  invalidity  of  th-* 
trust  did  not  avail  the  next  of  kin  as  a  ground  for  setting  aside  thr 
will. 

In  the  recent  ease  of  Sevier  v.  Woodson,  205  Mo.  202,  ante,  p. 
728,  104  B.  W.  1,  a  testator  in  one  clause  of  hia  will  gave  to 
each  of  his  two  daughters  one-third  of  his  estate  for  life,  and  then 
to  their  bodily  heirs,  if  any,  and  if  not  then  to  their  brother  and  his 
bodily  heirs;  and  directed  that  the  same  be  held  by  the  brother  an 
trustee  in  trust  for  the  daughters.  The  will  directed  that  the  trostee 
"pay  over  to  each  of  said  sisters,  as  much  of  the  interest  aceraing  on 
the  means  hereby  devised  to  each  of  them  as  wiU  abundantly  provide 
for  their  comfort  and  necessities.''  It  was  contended  in  this  case, 
that  by  striking  out  the  invalid  direction  as  to  payment  of  the  in- 
come, the  plaintiff  would  have  a  full  life  estate  in  trust,  whereas 
with  that  clause  she  would  have  less  than  a  life  estate  and  henee 
the  general  scheme  of  the  disposition  would  be  changed.  In  denying 
this  contention,  the  court  said:  "But  for  whatever  reason  the  clause 
or  clauses  are  declared  invalid,  it  does  not  always  follow  that  the 
general  scheme  of  the  testator  has  been  changed  and  the  whole  will 
must  fail.  However,  the  reason  for  declaring  the  clause  invalid  mar 
lend  some  light  upon  the  question  as  to  whether  or  not  the  general 
scheme  has  been  changed  by  the  elimination  of  the  particular  clause 
In  the  case  at  bar,  had  the  last  clause  of  paragraph  5  been  as  clear, 
definite  and  certain  in  its  terms,  as  was  the  grant  expressed  in  the  first 
part  of  said  paragraph,  then  it  would  have  modified  and  changed  the 
first,  and  we  would  have  had  there  an  expression  of  the  scheme  of  the 
testator.  But  we  have  held  upon  the  eontention  of  the  plaintiff  that 
the  language  here  used  was  too  indefinite,  uncertain,  and  ambiguous  to 
modify  the  first  clause,  and,  therefore,  by  parity  of  reasoning,  it  must 
l>e  too  indefinite  and  uncertain  to  express  any  general  scheme  of  the 
testator.  Plaintiff  is  in  the  attitude  of  saying  it  is  too  indefinite,  nn- 
eertain,  and  ambiguous,  to  modify  the  scheme  of  disposition  as  ex- 
pressed in  the  first  clause,  yet  it  is  dear,  definite,  and  certain  enough 
to  show  a  scheme  of  disposition  other  than  that  expressed  in  the  first 
clause,  and  then  when  we  cut  it  out,  the  scheme  as  left  in  the  fiibt 
clause  is  not  the  general  scheme  of  disposition  in  the  mind  of  the 
testator.  We  cannot  assent  to  this  reasoning.  If,  by  cutting  out  this 
last  clause,  we  have  written  for  the  testator  a  new  will,  it  most  be 
because  there  is  such  definite  and  certain  language  in  the  last  clause 
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BM  would  show  a  scheme  and  purpose  of  disposition  within  itself.  If 
it  ia  definite,  clear  and  certain  enough  to  show  that,  then  it  is  definite, 
certain  and  clear  enough  to  modify  the  first  clause,  and  we  have  erred 
in  entting  it  out  as  invalid.  We  are  not  satisfied  that  the  elimination 
of  thifl  latter  clause  so  changes  the  general  scheme  of  the  testator  as 
to  invalidate  this  will,  or  even  paragraphs  6  and  6  thereof,  which  are 
the  dependent  paragraphs." 

In  Sanford  y.  Goodell,  82  Hun,  369,  31  N.  Y.  Supp.  490,  the  first 
clause  of  the  will  gave  a  portion  of  the  testator's  land  to  one  of  his 
daughters  for  life.  The  second  clause  gave  the  residue  of  his  real 
estate  to  his  other  three  daughters  for  life,  with  remainder  in  E. 
The  third  clause  gave  the  surplus  of  his  personal  property  to  E.  and 
the  three  daughters  mentioned  in  the  second  clause  of  the  will.  It 
was  held  that  the  inyaliditj  of  the  second  clause,  because  violative 
of  the  statute  against  perpetuities,  did  not  invalidate  the  whole  will. 

In  Barbour  v.  De  Forest,  61  How.  Pr.  181,  the  testator  directed  the 
trustees  appointed  by  his  will  to  set  aside  one-third  of  the  income 
of  his  residuary  estate  for  the  use  of  his  great-granddaughter  during 
her  life,  the  principal  sum  to  go  to  her  children,  or  in  case  of  her 
death  without  issue,  to  others.  By  a  codicil,  he  directed  that  so  much 
of  said  income  as  should  not  be  needed,  in  the  judgment  of  his  ex- 
ecutors, for  her  support  should  be  invested  during  her  minority,  and 
any  accumulation  of  interest  should  be  added  to  the  principaL  It 
was  held  that  though  the  codicil  was  invalid,  the  residue  of  the  trust 
was  not  thereby  invalidated,  and  the  will  was  sustained  without  the 
codiciL 

In  Outhrie  v.  Owen,  2  Humph.  202,  36  Am.  Dec.  311,  it  is  held  that 
where  a  will  was  finished  with  the  exception  of  the  attestation  clause 
mnd  the  clause  appointing  an  executor,  and  the  scrivener  left  and  did 
not  return  till  the  next  day,  when  the  testator  having  become  non 
compos  mentis,  the  scrivener  filled  in  those  clauses  himself,  the  will, 
though  void  as  to  the  real  property,  was  valid  as  to  personalty.  And 
in  Deane  v.  Ldttlefield,  1  Pick.  239,  the  will  of  a  married  woman,  which 
disposed  of  both  real  and  personal  property,  was  upheld  as  to  the 
personalty  though  it  was  void  as  to  the  realty. 

1>.  When  Valid  and  Xnvalid  Portioiis  are  not  Separable. — ^In  Estate 
of  Fair,  132  Cal.  523,  84  Am.  St.  Bep.  70,  60  Pac.  442,  64  Pac.  1000, 
it  is  held  that  an  invalid  trust  to  convey  to  certain  beneficiaries  who 
were  living  at  the  time  of  the  conveyance  after  the  expiration  of  a 
trust  for  the  lives  of  the  testator's  children,  carried  with  it  the  other- 
wise valid  trust  for  the  lives  of  such  children  and  rendered  the  whole 
trust  void. 

In  Eldred  v.  Meek,  188  HI.  26,  76  Am.  St.  Bep.  86,  55  N.  E.  536,  by 
the  terms  of  one  clause  in  a  will  the  interest  devised  to  the  testator's 
grandchildren  was  contingent  upon  their  reaching  twenty-five  years  of 
Age,  and  by  another  clause  that  upon  said  grandchildren  failing  to  do 
so,  but  leaving  issue,  their  respective  issue  should  not  enjoy  the 
property  until  they  should  arrive  at  the  age  of  twenty-five  years. 
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This  was  lield  to  constitute  one  entire  scheme  of  devise,  and  the  latter 
clause  being  void  on  account  of  the  perpetuity  created  for  the  nnborm 
issue,  the  entire  will  must  fail. 

In  Slade  ▼.  Patten,  68  Me.  380,  a  testator  gave  and  devised  Ida 
estate  to  each  and  all  of  his  seven  children,  "one-seventh  pmrt  ta 
each  of  them  and  their  heirs,"  with  a  proviso  that  the  parts  and  pro- 
portions devised  and  bequeathed  to  his  four  daughters  and  their  heiiB 
should  be  paid  into  the  hands  of  two  trustees  who  should  hold  and 
manage  and  dispose  of  said  parts  and  the  property  received  therefor, 
for  the  use  and  benefit  of  his  said  four  daughters  and  their  heirs  ac- 
cording to  the  discretion  of  said  trustees.  In  a  subsequent  claoae  H 
was  provided  that  if  one  of  the  daughters  should  die  before  her  hus- 
band without  issue  that  her  part,  after  the  expiration  of  six  years^ 
should  go  to  the  six  other  heirs  and  be  equally  divided  amon^  them. 
Held,  that  the  two  clauses  were  so  connected  together,  that  the  first 
clause  being  void  for  perpetuity,  the  other  also  felL 

In  Lockridge  v.  Mace,  109  Mo.  162,  18  S.  W.  1145,  the  wiU  devised 
(1)  a  life  estate  to  the  wife;  (2)  a  life  estate  to  the  son;  (3)  a  life 
estate  to  the  grandchildren  with  remainder  in  fee  to  the  great -(rrand* 
children.  The  devise  to  the  great-grandchildren  being  void  for  per- 
petuity, the  other  gifts  were  adjudged  also  invalid. 

In  Benedict  v.  Webb,  98  N.  Y.  460,  the  testator  created  separate 
trusts  in  two-thirds  of  his  estate  for  the  benefit  of  his  four  children. 
Three  of  these  trusts  were  valid,  but  the  fourth  invalid.    Said  the 
court:  ''We  should  feel  disposed  to  sustain  the  trusts  in  favor  of  th^ 
other  children,  except  for  the  reason  that  to  uphold  those,  while  set- 
ting aside  the  trust  in  favor  of  Anna  Augusta,  would  seriously  inter- 
fere with  the  intention  of  the  testator,  that  all  the  children  and  their 
issue  should  share  equally  in  his  estate  and  would  produce  great  ia- 
justice.    The  result  of  sustaining  the  trusts  in  favor  of  the   other 
children  would  be  that  each  would  take  one-fourth  share  of  the  estate^ 
and  also  as  heirs  and  distributees  an  equal  share  with  Anna  Aa^uata 
in  the  share  intended  for  her.    No  case,  we  think,  can  be  found  w^hieh 
would  justify  upholding  a  part  of  a  will,  when  by  so  doing  it  would 
produce  such  manifest  injustice."    And  in  Knox  v.  Jones,  47  M*.  T. 
389,  where  the  will  created  a  trust  to  pay  the  income  of  testator'^ 
estate  to  his  brother  for  life,  and  then  to  his  two  sisters,  with  erosa- 
limitation  over  as  between  them,  it  was  held  to  be  an  entirety,  and 
not  to  be  avoided  in  part  and  sustained  in  part,  the  general  schem* 
of  the  testator  being  to  provide  for  the  brother  and  sisters  during 
their  lives. 

The  doctrine  that  unless  the  invalid  part  of  a  will  can  clearly  be 
separated  from  the  valid  part,  the  whole  must  fail,  is  also  clearly 
illustrated  in  Be  Christie,  133  N.  Y.  478,  31  N.  £.  515.  In  this  case, 
the  testator  devised  one-third  of  his  estate  to  his  widow  and  the 
residue  among  his  eight  children  and  one  grandson,  payable  one  year 
after  the  last  period  of  infancy,  five  being  minors,  and  giving  the 
executrix  discretionary  power  of  sale,  with  express  directions  that 
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mich  power  wu  not  to  be  exercised  until  the  end  of  the  last  minority. 
It  was  held  that  the  express  restraint  of  power  of  sale  eonld  not  be 
stricken  ont  witkont  materially  changing  the  purpose  of  the  will  to 
keep  the  estate  undivided  during  the  infancy  of  the  children.  The 
direct  question  before  the  court  in  this  ease  was  upon  the  appoint- 
ment of  a  trustee  to  take  the  place  of  the  executrix  who  had  died^ 
and  this  the  court  refused  to  do  for  the  reason  that  the  unlawful 
restriction  could  not  be  separated  from  the  valid  devise  without  maim- 
ing the  general  purpose  of  the  will.  While  the  validity  of  the  devise 
to  the  widow  was  not  determined  in  this  case,  she  being  dead,  it  is 
plain  from  the  language  of  the  court  that  the  will  as  a  whole  was  in- 
valid. 

In  Johnson's  Estate,  185  Pa.  179,  64  Am.  St.  Bep.  621,  39  Atl.  879^ 
a  testator  devised  his  real  estate  to  his  executors  in  trust  for  a  period 
of  seventy-five  years,  giving  the  executors  power  in  the  management 
of  the  estate,  and  directing  them  to  pay  all  charges  against  the  land, 
and  all  legacies  out  of  the  rents  and  profits.  After  all  of  the  legacies 
were  paid,  he  directed  his  children  to  select  a  trustee  and  that  such 
trustee  should  collect  the  rents  and  profit  of  the  land,  and  after 
paying  for  land  and  taxes,  etc.,  should  distribute  the  balance  to  his 
children  and  their  legal  descendants  until  the  expiration  of  the 
seventy-five  years,  at  the  expiration  of  which  time  the  trustee  was  au- 
thorized to  sell  the  land  and  distribute  the  proceeds  "to  and  among 
all  my  children,  share  and  share  alike,  that  may  be  then  living,  and 
the  legal  descendants  of  any  of  my  said  children  that  may  be  then 
dead,  the  legal  descendants  of  such  child  or  children  to  take,  however, 
only  such  share  and  portion  of  said  proceeds  as  their  deceased  parents 
would  have  taken  if  then  living."  It  was  held  that  as  the  gift  of 
the  future  ulterior  remainder  was  void  for  remoteness,  and  that  as  the 
testator's  general  scheme  was  to  keep  his  estate  entire  for  an  unlaw- 
ful period,  that  the  particular  estate  must  fall  with  the  ulterior  estate, 
and  the  whole  will  was  void.  And  a  case  on  all- fours  with  this  is  that 
of  Qerber's  Estate,  196  Pa.  366,  46  AtL  497. 


BAUMHOFP  V.   ST.   LOUIS   AND   KIRKWOOD   RAIL- 
ROAD COMPANY. 

[205  Mo.  248,  104  8.  W.  6.] 

SPECHTO  PESFOBMANCE — Contract  to  Deliver  Stock. — 
Specific  performance  may  be  had  of  a  contract  to  deliver  stock,  the 
pecuniary  value  of  which  is  not  provable,     (p.  753.) 

JUDGMENTS — ^Bes  Judicata. — Where  one  who  has  constructed 
a  railroad  under  a  contract  to  receive  money,  also  stock  and  bonds 
placed  with  a  trust  company,  sues  the  railroad  company,  joining  the 
trust  company  as  defendant,  but  dismissing  it  at  the  trial,  and  is 
adjudged  entitled  to  a  lien,  the  money,  and  a  certain  amount  of  stock| 
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no  money  judgment  being  rendered  for  the  stock,  because  baTing 
no  pecuniary  value,  the  judgment  does  not  bar  bim  from  saing  ii 
equity  to  compel  the  trust  company  to  deliver  the  eertificatea  of  stock 
and  the  railroad  company  to  make  a  transfer  of  the  shares  on  its 
books,     (p.  759.) 

ACTIONS. — ^The  Bnle  Against  Splittliig  Causes  of  Actioii  does 
not  obtain  where  there  is  one  contract,  bnt  the  performance  is  several 
(p.  759.) 

Jefferson  Chandler,  T.  M.  Pierce  and  S.  P.  McChesn^, 
for  the  appellant. 

Lehmann  ft  Lehmann,  for  the  respondent. 


LAMM,  J.  Plaintiff,  suing  in  equity  for  specific  per- 
formance, sought  to  compel  defendant  trust  company  to  de- 
liver to  him  a  certain  certificate  No.  2  for  two  hundred  and 
fifty  shares  of  the  full-paid,  nonassessable  capital  stock  of 
the  defendant  railroad  company,  held  by  the  former  in  trust 
under  a  contract,  and  to  compel  the  railroad  company  to 
transfer  said  shares  of  stock  to  him  upon  its  books  in  the 
manner  and  form  prescribed  by  its  by-laws,  and  for  such 
further  and  general  relief  as  may  be  deemed  just  and  equi- 
table. 

The  decree  went  as  prayed.  The  trust  company  made  no 
defense  so  far  as  disclosed  and  abides  the  decree — the  rail- 
road company  (hereinafter  called  defendant)  alone  api>eal- 
ing. 

Defendant  makes  two  questions  here.  Thus:  (a)  **The 
court  erred  in  holding  that  the  former  suit  was  not  res  adju- 
dicata,  and  did  not  finally  dispose  of  the  suit  in  controversy"; 
and  (b)  **The  court  erred  in  holding  that  plaintiff  could 
split  up  his  cause  of  action  and  could  legally  maintain  his 
present  suit." 

To  dispose  of  these  propositions  understandingly,  it  will 
be  necessary  to  summarize  here  the  history  of  a  former  case 
{called  herein  the  **lien  case"),  viz.: 

In  1895  plaintiff  and  defendant  entered  into  a  contract 
^"^  in  writing  whereby  plaintiff  agreed  to  build  and  equip 
for  defendant  an  electric  railroad  from  the  limits  of  St. 
Louis  city  to  a  local  point  in  St.  Louis  county,  known  as 
Meramec  Highlands,  on  a  line  shown  by  plats  called  for  and 
attached.  The  scheme  contemplated  that  defendant  should 
issue  three  hundred  bonds  of  $1,000  each,  due  in  twenty  years, 
with  six  per  cent  semi-annual  interest  coupons  attached,  to 
be  secured  by  a  good  and  sufficient  first  mortgage  deed  con- 
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veying  to  said  trust  company  its  properties,  real,  personal 
and  mixed,  and  all  its  franchises,  and  should  deliver  said 
mortgage  deed,  said  bonds,  with  $25,000  of  its  capital  stock 
(duly  indorsed  by  the  person  in  whose  name  said  stock  may 
stand  upon  defendant's  books),  and  also  certain  bonus  sub- 
scriptions, to  the  trust  company,  and  the  trust  company  at 
certain  designated  times  should  turn  over  certain  of  said 
bonds  to  plaintiff  as  part  payment  for  building  and  equip- 
ping said  road;  and,  upon  full  performance,  was  to  turn  over 
to  plaintiff  enough  more  bonds  to  make  $250,000  in  bonds, 
and  turn  over  to  him  said  $25,000  of  capital  stock  and  so 
much  as  $5,000  of  said  bonus,  aggregating  in  cash,  stock  and 
bonds  $280,000,  in  fuU  consideration  for  due  performance. 

The  bonds  were  issued,  the  mortgage  deed  executed  and 
defendant  caused  to  be  issued  a  certificate  for  $25,000  in 
face  value  of  its  full-paid,  nonassessable  capital  stock,  to  wit, 
certificate  No.  2  for  two  hundred  and  fifty  shares,  standing 
in  the  name  of  one  Pitman,  trustee,  bearing  his  blank  in- 
dorsement, attested  by  its  secretary,  and  did  cause  said  bonds, 
mortgage  deed,  stock  certificate  and  bonus  subscription  to 
come  into  the  hands  of  said  trust  company  to  be  held  and 
dealt  with  under  said  construction  and  equipment  contract. 

""^  Presently,  plaintiff  entered  upon  performance,  and 
from  time  to  time  received  from  the  trust  company  part  pay- 
ment in  bonds.  There  came  a  time  when  he  had  taken  down 
his  full  quota  of  bonds,  and,  claiming  fuU  performance,  de- 
manded of  the  trust  company  full  payment.  But  a  squabble 
arising  at  that  time  between  plaintiff  and  defendant,  the 
trust  company,  under  notice  from  defendant  not  to  make  full 
payment,  declined  to  do  so,  and  a  suit  followed. 

It  will  be  convenient  to  follow  with  some  particularity,  not 
only  the  pleadings,  but  other  parts  of  the  record  in  such  suit 
(the  lien  case),  because  in  those  pleadings  and  in  that  rec- 
ord (made  part  of  the  record  of  the  case  at  bar)  are  laid 
away  the  facts  relied  upon  by  defendant  to  show  res  judi- 
cata and  a  splitting  of  a  cause  of  action,  i.  e.,  estoppel  by 
record. 

It  seems  defendant,  having  entered  into  possession  of  the 
railroad  and  its  equipment,  turned  round  and  leased  them 
to  another  corporation  known  as  the  Highland  Scenic  Rail- 
road Company.  In  this  fix,  plaintiff  took  steps  to  fasten 
a  contractor's  lien  upon  the  roadbed,  rolling  stock,  etc.,  under 
article  4,  chapter  47  of  the  Revised  Statutes  of  1899,  pro- 
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viding  for  liens  of  contractors,  materialmen  and  laborers 
against  railroads,  designing  to  make  said  lien  have  proce* 
dence  over  said  three  hundred  thousand  dollars  encumbrance. 
Having  in  due  time  filed  his  lien  paper  with  the  circuit  clerk^ 
and  served  defendant  and  the  said  Scenic  company  with  a 
copy,  he  sued  to  recover  $30,000  as  the  balance  due  him  under 
his  contract,  and  to  foreclose  his  lien — ^making  three  corpora- 
tions, viz.,  both  the  present  defendants  (the  St.  Louis  Union 
Trust  Company  being  impleaded  under  its  former  name  of 
"St.  Louis  Trust  Company")  and  the  Scenic  company,  par- 
ties defendant. 

The  lien  case  was  tried  on  an  amended  petition,  wherein 
plaintiff  pleaded  the  incorporation  of  the  ^^^  three  defend- 
ants, set  forth  his  construction  and  equipment  contract, 
averred  due  performance,  alleged  the  facts  entitling  him  to 
a  lien,  admitted  the  receipt  of  $250,000  in  bonds  by  way  of 
part  payment,  averred  nonpayment  of  the  stock  and  bonus 
through  the  wrongful  interference  of  the  railway  company, 
and  prayed  judgment  against  the  latter  company  (defend- 
ant here)  for  the  sum  of  $30,000  balance  due  and  unpaid 
under  the  terms  of  the  contract,  and  that  such  judgment  be 
made  a  lien,  that  the  same  be  foreclosed,  and  that  the  Scenie 
company  be  compelled  to  show  its  interest  and  be  bound  by 
the  judgment.  The  petition  also  contained  an  averment  that 
the  lease  to  the  Scenic  company  was  **a  pretended  lease, '* 
and  another  to  the  effect  that  tiie  said  capital  stock  was  to 
be  of  the  value  of  $25,000,  and  still  others  questioning  that 
defendant's  stock  was  full  paid  and  nonassessable  as  con- 
templated in  the  contract. 

The  trust  company  filed  a  separate  answer  admitting^  the 
contract,  that  plaintiff  entered  upon  its  performance,  the 
filing  of  the  lien  paper,  that  the  railroad  company  entered 
into  possession  and  began  operating  the  railroad,  the  deposit 
of  the  mortgage  deed,  bonds  and  stock  certificate  with  it, 
and  that  the  railroad  company  had  notified  it  not  to  deliver 
the  stock  to  the  plaintiff;  but  it  denied  that  it  had  refused 
such  delivery,  and  averred  it  was  now  willing  to  deliver,  and 
had  no  knowledge  or  information  sufficient  to  form  a  belief, 
and,  therefore,  could  neither  admit  nor  deny  that  the  stock 
was  to  be  of  the  value  of  $25,000.  After  admitting  some 
and  denying  other  allegations  not  material  here,  the  answer 
pleaded  matter  intended  to  defeat  any  preference  of  plain- 
tiff's lien  over  the  mortgage  indebtedness,  and  immaterial 
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matter  relating  to  the  bonus.  The  bonds  having  gone  into 
circulation,  the  life  of  this  answer  was  the  protection  of  said 
**•  mortgage  indebtedness  from  any  preference  in  favor  of 
plaintiff  for  the  unpaid  contract  price;  and  issue  was  joined 
by  a  reply. 

Thereafter  the  Scenic  company  filed  its  separate  answer, 
directing  itself  in  the  first  instance  to  the  allegation  that  it 
held  under  **a  pretended  lease."  It  says  its  lease  was  quite 
to  the  contrary,  to  wit,  ** valid  and  lawful' 'j  that  plaintiff 
had  abandoned  his  contract  without  substantial  perform- 
ance ;  had  been  paid  an  amount  largely  in  excess  of  the  value 
of  his  labor  and  material;  that  the  lien  paper  damaged  the 
propertj''  of  the  defendant  as  lessee,  in  that  it  stated  that 
plaintiff's  claim  for  a  large  sum  of  money  and  the  account 
filed  are  **true  and  correct,"  whereas  such  statement  was 
•'wholly  false  and  defamatory  and  libelous";  that  plaintiff 
**  without  probable  cause  and  well  knowing  that  the  statement 
filed  by  him  (to  wit,  the  lien  paper)  was  wholly  false,  did 
maliciously  and  for  the  purpose  of  injuring  this  defendant, 
destroying  its  credit  and  crippling  it  in  the  operation  of  said 
railroad,  utter  and  publish  said  fake  statement,"  etc.;  that 
it  had  desired  to  issue  $100,000  in  bonds  and  boiyow  said 
amount,  etc.,  and  had  been  unable  to  do  so  by  reason  of  the 
premises;  that  the  market  value  of  its  bonds  was  destroyed 
and  they  became  unsalable,  etc.,  to  its  damage  in  the  sum  of 
$20,000,  for  which  it  prayed  judgment. 

The  railroad  company  filed  its  separate  amended  answer, 
admitting  the  contract  but  denying  performance,  and  setting 
forth  a  schedule  of  faults,  defaults,  etc.  Said  answer  ad- 
mitted the  execution  and  deposit  with  the  trust  company  of 
the  mortgage  deed,  bonds,  stock  and  bonus  subscriptions, 
averred  that  the  stock  was  fully  paid  up  and  nonassessable 
within  the  purview  of  the  scheme  as  understood  and  partici- 
pated in  by  plaintiff,  put  plaintiff  upon  his  proof  on  the 
allegations  pertaining  to  the  lien,  admitted  plaintiff  obtained 
^'^'^  possession  of  the  bonds  from  the  trust  company,  but 
averred  that  he  got  possession  wrongfully,  and  that  the  trust 
company  participated  in  such  wrongful  delivery,  put  in  issue 
the  allegation  that  the  trust  company  had  refused  to  deliver 
the  stock  to  plaintiff,  but  averred  that  plaintiff  was  not  en- 
titled to  receive  said  shares  of  stock,  and  that  defendant  had 
«o  notified  said  trust  company,  admitted  notifying  the  trust 
<5ompany  not  to  pay  over  $5,000  of  the  bonus  subscription  in 
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its  hands,  and  made  affirmative  allegations  pertaining  to  said 
bonus  subscription  not  material  here,  admitted  the  lease  to 
the  Scenic  company,  said  it  was  an  honest  and  valid  lease, 
that  said  company  had  control  and  possession  of  the  railroad^ 
averred  that  time  was  of  the  essence  of  plaintifiF's  contract, 
and  that  he  had  defaulted  in  that  regard.  The  answer  then 
pleaded  the  waiver  of  the  mechanic's  lien  by  the  contract 
provisions  for,  and  acceptance  of,  other  security,  to  wit,  the 
bonds,  bonus  and  stock  aforesaid;  and  finally,  by  an  array 
of  allegations  relating  to  omissions  and  nonperformance  by 
plaintiff,  the  answer  predicated  damages  in  the  amount  of 
$40,000  in  failing  to  perform  within  the  contract  time,  which 
damages  it  claimed  from  plaintiff  alone,  and  $110,000  addi- 
tional damages  for  nonperformance  and  misperformance  in 
other  particulars  and  in  wrongfully  getting  possession  of  said 
bonds.  The  latter  item  of  damage  defendant  said  accrued 
to  it  from  the  wrongful  conduct  of  the  trust  company  and 
plaintiff,  inter  sese,  in  delivery  and  accepting  delivery  of  said 
bonds  before  the  work  was  completed,  in  violation  of  the 
contract;  and  judgment  was  demanded  against  plaintiff  and 
defendant  trust  company  for  that  sum. 

It  seems  that  presently  the  mortgage  securing  the  $300,000 
bond  issue  was  released,  payment  being  made  through  some 
refinancing  scheme.  **^®  Thereupon  the  trust  company  con- 
ceived it  had  no  further  interest  in  the  suit  and  filed  its 
formal  disclaimer  of  interest.  Thereupon  the  plaintiff  dis- 
missed his  suit  as  against  said  trust  company.  This  was  in 
January,  1898,  and  the  following  record  entry  was  made: 
*'0n  motion  of  plaintiff  by  attorney  it  is  ordered  by  the  court 
that  this  cause  be  dismissed  as  to  the  defendant,  the  St.  Liouis 
Trust  Company.** 

We  deem  it  of  importance  to  observe  right  here  that  no 
exception  was  taken  to  the  dismissal  of  the  trust  company, 
that  the  order  of  dismissal  was  never  set  aside,  and  that, 
though  the  dismissal  was  questioned  and  threshed  over  long 
afterward  at  the  trial  of  the  lien  case,  yet,  to  aU  intents  (for 
legal  purposes),  the  trust  company  disappeared  from  that 
case  as  a  party  litigant  in  January,  1898.  So  that  the  lien 
case  in  its  legal  aspect  stands  precisely  as  if  the  trust  corn* 
pany  never  had  been  a  party. 

Issue  was  joined  by  plaintiff's  filing  replies  to  the  separate 
answers  of  the  Scenic  company  and  the  railroad  company. 
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and  that  was  the  status  of  matters  for  over  a  year  and  dur- 
ing; several  terms  of  court. 

In  May,  1899,  the  lien  case  came  on  for  trial  to  the  court 
without  a  jury.  By  the  trend  of  the  evidence  introduced, 
all  of  which  is  reintroduced  in  the  case  at  bar,  and  of  the 
instructions  given  and  refused  (likewise  appearing  in  this 
record)  it  appears  that  the  lien  case  was  tried  by  plaintiff, 
speaking  on  broad  lines,  on  the  theory  that  he  had  fully  per- 
formed his  contract  and  was  entitled  to  his  full  pay,  that  he 
had  received  in  bonds  $250,000,  and  that  by  reason  of  the 
allegations  in  his  petition  and  the  probative  force  of  his  proof 
sustaining  the  same  he  was  entitled  to  a  judgment  for  the 
balance  of  his  pay  withheld  by  the  railroad  company,  and 
which,  he  contended,  was  of  the  value  of  $30,000,  for  which 
sum  he  was  entitled  to  a  lien  and  a  foreclosure  thereof; 
**•  and  was  tried  on  the  theory  of  defendants  that  plaintiff 
had  not  performed,  that  heavy  damages  resulted  from  his 
nonperformance  and  misperformlince,  that  he,  at  least,  had 
waived  his  lien ;  and,  further,  that  as  to  the  stock  item  plain- 
tiff was  compelled  to  take  that  item  of  pay  in  stock,  that  if 
there  was  a  wrongful  conversion  of  the  stock  left  in  escrow 
with  the  trust  company  no  lien  could  be  adjudged  against 
the  railroad  property  as  an  incident  to  a  judgment  for  such 
conversion. 

So  much  for  the  theories  of  the  litigants,  nisi.  But  the 
trial  judge  also  had  theories,  and  must  be  reckoned  with  on 
that  score,  since  his  judgment  presumably  was  predicated  on 
his  own,  rather  than  on  litigants'  views.  Anent  his  theory 
on  the  stock  item,  the  first  glimpse  we  get  of  it  was  at  the 
commencement  of  the  trial.  It  seems  that  the  trust  company 
having  been  dismissed  out  of  the  case,  the  other  defendants 
asked  leave  to  amend  their  answers  so  as  to  raise  the  ques- 
tion of  defect  of  parties  defendant.  Leave  to  amend  was  re- 
fused, and  in  doing  so,  the  court  said:  ''I  don't  see  that  it 
[the  trust  company]  is  actually  a  necessary  party,  either  on 
plaintiff's  theory  or  on  defendants'  theory  of  this  case.  / 
don't  see  how  cm  order  could  issue  against  the  St.  Louis  Trust 
Company  to  turn  over  the  stock  to  the  plaintiff, ^^  Later  the 
«ourt  put  itself  in  bonds  somewhat  by  instructions,  and  its 
theory  on  the  stock  item  is  further  somewhat  foreshadowed  in 
their  terms.  Thus,  it  instructed  (itself)  that:  ** There  is  no 
evidence  in  this  case  showing  the  market  value,  as  such,  of 
the  said  capital  stock  stipulated  in  the  contract  to  be  deliv- 
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«red  to  said  Banmhoff'*;  and,  further,  that,  "If  the  plain- 
tiff is  entitled  to  recover  the  value  of  said  capital  stock,  he 
is  entitled  to  recover  the  highest  value  which  it  may  have 
possessed  at  any  time  after  he  was  entitled  to  recover  the 
same  and  prior  to  the  beginning  of  this  suit,  not  exceeding 
the  sum  of  $25,000";   and  further,   that:   "No   judgment 
**^  establishing  a  contractor's  lien  upon  a  railroad  can  be 
rendered  unless  a  breach  of  contract  is  shown;  even  though 
the  court  find  from  the  evidence  that  the  St.  Louis  and  Eirk- 
wood  Railroad  Company  converted  to  its  own  use  any  prop- 
erty deposited  by  it  in  escrow  with  the  St.  Louis  Trust  Com- 
pany, no  lien  can  be  adjudged  against  any  property  of  said 
railroad  company  as  an  incident  to  or  in  connection  with  t 
judgment  against  said  railroad  company  for  such   conver- 
sion"; and  another  instruction  in  substance  set  forth  that  if 
the  court  found  that  plaintiff  was  entitled  to  recover  in  money, 
then  the  measure  of  damages  should  be  adjusted  with  dne 
reference  to  the  fact  that  the  consideration  to  be  paid  in- 
cluded a  certain  quantity  of  stocks,  not  money,  and  that  plain- 
tiff agreed  to  perform  the  contract  for  the  actual  value  of 
the  stocks  at  the  time  plaintiff  was  entitled  to  them  plus  the 
money  payment  out  of  the  bonus  subscriptions,  and  that  aside 
from  any  damage  by  reason  of  nonpayment  of  the  cash  from 
the  bonus  subscriptions,  "the  measure  of  damages,  if  any," 
must  be  the  value  of  any  stocks  wrongfully  withheld  from 
plaintiff  at  the  time  of  such  withholding,  estimated  in  law- 
ful money  of  the  United  States. 

The  lien  case  was  held  sub  judice  until  October,  1899,  at 
which  time  the  court  made  its  finding  and  rendered  judg- 
ment. It  found  against  the  counterclaims  of  both  the  rail- 
road defendants ;  found  full  performance  of  the  construction 
and  equipment  contract  by  plaintiff,  and  that  he  was  entitled 
to  his  pay,  etc.  When  it  came  to  the  stock  item  it  found 
as  follows:  "That  he  [plaintiff]  was  to  receive  for  the  work 
of  constructing  said  road  ....  $25,000  in  paid-up  shares  of 
the  capital  stock  of  the  St.  Louis  and  Kirkwood  Railroad 
Company  [here  follows  other  elements  of  the  construction 
contract] ;  .  .  .  .  that  he  is  entitled  to  receive  twenty-fiv^ 
thousand  dollars  ($25,000)  in  paid-up  shares  of  the  capital 
stock  of  the  St.  ^®*  Louis  and  Kirkwood  Railroad  Company, 
and  the  further  sum  of  five  thousand  ($5,000)  in  cash,  witii 

interest  on  said  cash  sum  from  the day  of ^  A. 

D.  189 .     The  court  further  finds  that  the  said  shares  of 
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the  capital  stock  of  the  St.  Louis  and  Kirkwood  Railroad 
Company  are  not  shown  by  the  evidence  submitted  to  pos- 
sess any  pecuniary  value.*' 

The  judgment  entered  was  that  plaintiff  recover  of  the  de- 
fendant railroad  company  **the  said  sum  of  $5,897.50" — 
which  sum  is  confessedly  the  cash  item  due  from  the  bonus 
subscriptions  plus  the  interest  thereon,  and  none  other — and 
his  costs  against  both  of  the  remaining  defendants,  that  plain- 
tiff have  a  lien  for  said  sum  on  tie  roadbed,  etc.,  and  that 
the  same  be  foreclosed,  etc. 

From  this  judgment,  the  defendant  railroad  companies  ap- 
pealed to  this  court,  and  it  was  in  all  things  affirmed  by  divi- 
sion 1  in  December,  1902:  171  Mo.  120.  In  the  opinion  by 
Brace,  P.  J.,  the  judgment  and  finding  of  the  St.  Louis  circuit 
court  are  set  forth  in  haec  verba,  and  it  was  said:  ''There  is 
abundant  evidence  in  the  record  to  support  the  finding  of  the 
trial  court."  It  was  further  said:  "The  fact  that  he  [plain- 
tiff] may  have  had  a  right  of  action  against  the  trust  com- 
pany therefor  [that  is,  for  the  properties  and  money  held  in 
escrow  by  it]  was  no  reason  why  he  should  have  been  forced 
to  have  abandoned  his  lien,  and  resort  to  such  action.  While 
he  was  entitled  to  but  one  satisfaction,  he  might  have  several 
remedies." 

So  much  for  the  lien  case. 

And  when  it  is  further  stated  that  presently  after  being 
affirmed  here  said  money  judgment  was  collected  on  fi.  fa., 
that  defendant  in  its  answer  herein  pleaded  the  former  adju- 
dication as  a  bar  by  estoppel,  that  it  substantially  appears 
that  plaintiff  claimed  possession  of  the  stock  certificate  from 
the  trust  company,  but  it  *^  was  not  turned  over  to  him  be- 
cause of  the  continued  objection  of  defendant,  and  that  there- 
upon the  present  "suit  for  specific  performance  was  instituted, 
we  have  before  us  all  facts  necessary  to  understand  the  two 
propositions  **a"  and  **b"  relied  upon  to  reverse  the  decree. 

1.  Where  the  pecuniary  value  of  corporate  stock  is  not 
provable  (as  here),  and  where,  in  consequence,  one  may  not 
have  adequate  damages  at  law,  he  is  not  remediless  against 
those  who  withhold  such  stock  to  which  he  is  entitled,  but  a 
suit  for  specific  performance  of  a  contract  to  deliver  lies: 
Dennison  ▼.  Keasby,  200  Mo.  408,  98  S.  W.  546,  and  cases 
cited ;  26  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  122.  It  is  thus 
•seen  that,  on  the  plainest  principles  of  equity,  unless  plaintiff's 
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right  to  the  stock  be  otherwise  barred,  he  is  entitled  to  his 
remedy. 

2.  In  considering  whether  plaintiff  is  estopped  by  the  ju^- 
ment  in  the  lien  case,  it  is  well  enough  to  note  that  plaintiff 
relies  on  that  very  judgment  as  determining  his  right  to  the 
stock.  As  we  grasp  it,  the  theory  of  plaintiff  may  be  said  to 
be  that  the  present  proceeding  is  in  the  nature  of  an  equitable 
execution  issued  on  that  judgment — ^that  is,  an  equitable  pro- 
ceeding to  enforce  a  judgment  at  law  already  determining 
plaintiff's  right.  That  he  sues  in  afSrmance  of  the  judgments 
On  the  other  hand,  the  defendant  contends,  in  effect,  that 
plaintiff  pursued  his  remedy  in  that  case  to  its  final  determina- 
tion, that  he  asked  judgment  for  the  value  of  the  stock  and 
got  precisely  what  tiie  proof  showed  him  entitled  to,  to  wit« 
nothing.  Therefore,  defendant  argues,  that  is  the  end  of  it 
and  it  may  not  be  vexed  twice — ^nothing  he  got  then,  and  shall 
get  the  same  now. 

In  view  of  these  contrary  views  of  the  judgment  in  the  lien 
case,  it  will  be  well  enough  presently  to  *•*  point  out  precisely 
what  was  determined  in  that  case,  because  the  general  princi- 
ples controlling  res  judicata  are  not  in  doubt — ^the  difficulty 
lies  in  the  application  of  those  principles  to  particular  cases. 
For  instance,  learned  counsel  for  both  parties  accept  and  rely 
on  the  doctrine  of  Southern  Pacific  R.  B.  Co.  v.  United  States, 
168  U.  S.  1, 18  Sup.  Ct.  Rep.  18,  42  L.  ed.  355,  in  which  Justice 
Harlan  said:  ''The  general  principles  announced  in  numerous 
cases  is  that  a  right,  question  or  fact  distinctly  put  in  issue 
and  directly  determined  by  a  court  of  competent  jurisdiction, 
as  a  ground  of  recovery,  cannot  be  disputed  in  a  subsequent 
suit  between  the  same  parties  or  their  privies ;  and  even  if  the 
second  suit  is  for  a  different  cause  of  action,  the  right,  ques- 
tion or  fact,  once  so  determined,  must,  as  between  the  same 
parties  or  their  privies,  be  taken  as  conclusively  established, 
so  long  as  the  judgment  in  the  first  suit  remains  unmodified. 
This  general  rule  is  demanded  by  the  very  object  for  which 
civil  courts  have  been  established,  which  is  to  secure  the  peace 
and  repose  of  society  by  the  settlement  of  matters  capable  of 
judicial  determination.  Its  enforcement  is  essential  to  the 
maintenance  of  social  order;  for  the  aid  of  judicial  tribunals 
would  not  be  invoked  for  the  vindication  of  rights  of  person 
and  property,  if,  as  between  parties  and  their  privies,  con- 
clusiveness did  not  attend  the  judgments  of  such  tribunala 
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in  respect  of  all  matters  properly  put  in  issue  and  actually 
determined  by  them." 

In  the  course  of  that  opinion  Justice  Harlan  reviews  many 
cases,  among  others,  Cromwell  v.  Sac  County,  94  U.  S.  351, 
24  L.  ed.  195,  and  sums  up  the  doctrine  of  the  Cromwell  case 
by  stating  it  to  be  this :  * '  That  a  judgment  upon  the  merits 
constitutes  an  absolute  bar  to  a  subsequent  suit  upon  the  same 
cause  of  action  in  respect  to  every  matter  offered  and  received 
in  evidence,  or  which  might  have  been  offered  to  sustain  or 
dtsfeat  the  claim  in  controversy,  while  if  the  second  ***  action 
is  upon  a  different  claim  or  demand,  the  judgment  in  the  prior 
action  operates  as  an  estoppel  only  as  to  those  matters  in  issue 
or  points  controverted  upon  the  determination  of  which  the 
finding  or  verdict  was  rendered,  the  injury  [inquiry  t]  in 
such  case  being  'as  to  the  point  or  question  actually  litigated 
and  determined  in  the  original  action,  not  what  might  have 
been  litigated  and  determined.'  " 

In  Womach  v.  St.  Joseph,  201  Mo.  467,  100  S.  W.  443,  10 
L.  R.  A.,  N.  S.,  440,  the  following  exposition  of  the  law  of  res 
judicata  was  approvingly  quoted  from  the  Duchess  of  Kings- 
ton's Case,  2  Smith's  Lead.  Cas.,  8th  ed.,  pt.  2,  p.  734:  "From 
the  variety  of  cases  relative  to  judgments  being  given  in  evi- 
dence in  civil  suits,  these  two  deductions  seem  to  follow  as 
generally  true :  First,  that  the  judgment  of  a  court  of  concur- 
rent jurisdiction,  directly  upon  the  point,  is  as  a  plea,  a  bar, 
or  as  evidence,  conclusive  between  the  same  parties,  upon  the 
same  matter,  directly  in  question  in  another  court;  secondly, 
that  the  judgment  of  a  court  of  exclusive  jurisdiction,  directly 
upon  the  point,  is,  in  like  manner,  conclusive  upon  the  same 
matter,  between  the  same  parties,  coming  incidentally  in  ques- 
tion in  another,  court,  for  a  different  purpose.  But  neither 
the  judgment  of  a  concurrent  or  exclusive  jurisdiction  is  evi- 
dence of  any  matter  which  came  collaterally  in  question, 
though  within  their  jurisdiction,  nor  of  any  matter  inci- 
dentally cognizable,  nor  of  any  matter  to  be  inferred  by  argu- 
ment from  the  judgment. '^ 

In  Clark  v.  Blair,  4  McCrary,  811,  14  Fed.  812.  McCrary, 
Circuit  Judge,  had  under  determination  a  case  in  point  here^ 
and  held,  quoting  from  the  syllabi,  that  'Hhe  judgment  in  a 
former  suit  based  upon  the  same  facts,  or  between  the  same 
parties  or  their  privies,  but  to  enforce  a  different  demand  and 
obtain  another  form  of  ^^  relief,  is  conclusive  only  as  to 
what  was  in  fact  litigated  and  decided  in  such  suit" 
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Attending,  now,  to  what  was  determined  in  the  lien  ease,  it 
will  be  seen  that  plaintiff's  absolute  right  to  the  stock  was 
determined  by  the  judgment.    So  much  stands  out  boldly  and 
is  clear.     That  judgment  was  in  all  things  afSrmed  by  this 
court,  and,  therefore,  under  the  authorities  quoted,  all  reagi- 
tation  of  that  question  is  concluded  as  between  plaintiff  and 
defendant.    What  else,  if  anything,  was  determined  by  the 
lien  judgment    When  it  is  seen  that  the  prime  object  of 
that  suit  was  to  establish  and  foreclose  a  lien  for  any  money 
judgment  recovered,  that  defendant  asked  and  was  allowed 
an  instruction  that  no  damage  for  conversion  of  the  stock 
could  be  enforced  by  way  of  a  lien,  that  the  court  found  that 
no  pecuniary  value  was  established  for  the  stock,  and  followed 
that  finding  by  assessing  the  lien  amount  at  the  $5,000  and 
interest  due  plaintiff  out  of  the  bonus  subscriptions — ^we  say 
all  these  things  appearing,  it  sufficiently  appears    that   the 
force  and  effect  of  the  determination  in  the  lien  case  was  that 
plaintiff  was  entitled  to  two  things:  First,  to  the  stock  in 
kind ;  and,  second,  to  a  money  judgment  on  the  items  of  bonus 
subscriptions.     Having  so  found,  judgment  followed  for  the 
money,  foreclosure  of  lien  and  award  of  execution.     It  must 
be  remembered  that  the  record  before  us  shows  also  that  the 
trial  court  was  of  the  opinion  it  could  not  grant  relief  in  kind 
in  the  lien  case,  it  being  a  suit  at  law,  hence  could  not  order 
the  stock  turned  over  to  plaintiff.     This  appears  in  its  ruling 
refusing  leave  to  amend   the   answers.    These   things    suffi- 
ciently appearing,  we  are  not  inclined  to  hold  that  the  judg- 
ment in  the  lien  case,  either  in  terms  or  intendment,  under- 
took to  assess  plaintiff's  damage  on  the  stock  item  or  its  value 
at  nothing,  and  then  so  merge  that  impalpable  or  shadowy 
value  into  the  concrete  money  judgment  *^  that  he  would 
stand  precluded  from  thereafter  claiming  the  stock  itself. 
Why,  indeed,  should  the  trial  court  have  strained  a  point  to 
preclude  plaintiff's  claim  of  stock  solemnly  found  to  be  his? 
To  have  done  so  would  have  been  to  toy  with  plaintiff's  rights 
and  press  to  his  lips  a  judicial  Tantalus*  cup.    The  court  did 
not  do  so.    The  force  of  its  judgment  is  precisely  the  other 
way  and  should  be  construed  to  mean  that,  as  to  stock,  the 
judgment  contented  itself  with  finding  and  pointing  plaintiff 
to  his  title  in,  and  right  to  possession  of,  the  thing  itself — a 
right  that  could  not  be  enforced  by  final  process  in  the  lien 
case  but  must  be  pursued  elsewhere.    Hence,  plaintiff,  having 
received  satisfaction  on  the  money  judgment,  is  estopped  to 
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claim  anything  more  on  that  score.  But  in  so  far  as  the  judg- 
ment in  the  lien  ease  determined  his  right  to  the  stock,  he  has 
never  received  satisfaction  Do  this  day.  His  right  being  estab- 
lished, shall  he  have  no  remedy  because  the  arm  of  a  law  court 
was  too  short  to  give  him  onet  Under  what  more  favorable 
auspices  could  equity  step  in  with  its  corrective  power  t 

It  seems  to  us  that  any  other  conclusion  would  be  to  dig  a 
pit  and  spread  a  net  to  ensnare  the  feet  of  justice ;  because, 
aside  from  money  value,  the  stock  had  sentimental  values,  and 
conferred  powers  and  privileges  upon  its  owner — for  example, 
voting  power,  the  right  as  a  share  owner  to  a  voice  and  finger 
in  the  corporate  management — ^all  of  which  are  privileges 
given  and  protected  by  law  and  which  can  only  be  exercised 
by  the  transfer  of  the  stock  to  him.  Having  these  property 
rights,  it  would  seem  to  be  paltering  with  the  situation  to  deny 
a  remedy,  unless  we  were  constrained  to  take  that  course  by 
some  inflexible  principle  of  law.  Ubi  jus,  ibi  remedium,  as 
said  by  counsel. 

If  this  were  a  suit  for  the  value  of  the  stock  or  one  based  on 
some  alleged  conversion  by  defendant  prior  to  the  lien  case, 
the  doctrine  of  res  judicata  might  be  ^^'^  held  to  apply,  be- 
cause it  could  with  propriety  be  urged  that  the  court  had  in 
judgment  the  question  of  value  in  the  lien  ease.  But,  being 
in  effect  a  suit  to  complete  and  round  out  a  right  established 
by  the  former  suit,  the  latter  ought  to  be  held  good  as  far  as 
it  went. 

In  Nickerson  v.  California  Stage  Co.,  10  Cal.  520,  Terry, 
C.  J.,  quoted  with  approval  the  following  passage  from 
Swift's  Evidence:  *' Where  the  cause  and  object  of  both  ac- 
tions are  the  same,  the  judgment  in  the  prior  bars  the  subse* 
quent  suit.  When  the  cause  or  object  of  the  actions  are  differ- 
ent, though  the  point  in  dispute  is  the  same  in  both,  the  prior 
judgment  is  no  bar  to  the  subsequent  action,  but  tiie  verdict 
is  a  matter  of  evidence  to  prove  the  point." 

In  Perry  v.  Dickerson,  85  N.  Y.  345,  39  Am.  Rep.  663,  it 
was  held,  quoting  from  the  syllabus,  that:  *'To  sustain  a  plea 
of  a  former  judgment  in  bar  it  must  appear  that  the  cause  of 
action  in  both  suits  is  the  same,  or  that  some  fact  essential 
to  the  maintenance  of  the  second  suit  was  in  issue  in  the  first 
action  and  was  decided  adversely  to  plaintiff.  The  bare  fact 
that  two  causes  of  action  spring  out  of  the  same  contract  does 
not  ipso  facto  render  a  judgment  on  one  bar  to  a  suit  on  the 
other/' 
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Litigation  being  only  '*a  means  of  administering  nnifoTm 
justice,"  it  has  been  held  that  where  plaintiff's  nltimate  right 
to  sue  was  not  determined  in  the  first  proceeding,  or  where 
the  determination  proceeded  upon  some  technical  objection 
not  affecting  it,  the  first  judgment  will  constitute  no  bar  to 
the  second  suit:  Carmony  y.  Hoober,  5  Pa.  305.  It  was  said 
by  Mclver,  J.,  in  Sease  y.  Dobson,  34  S.  C.  345,  13  S.  E.  530, 
that:  ''It  is  true  that  parties  may,  and  sometimes  do,  fail  to 
obtain  that  justice  which  the  real  facts  entitle  them  to,  by 
the  manner  in  which  their  cases  are  presented  to  the  court ;  but 
such  an  unhappy  result  ought  always  to  be  avoided,  if  it  is 
practicable  to  do  so  without  infringing  settled  rules  of  law 
which  it  is  essential  ^^^  to  the  welfare  of  the  commonwealth 
to  preserve  in  their  fullest  integrity,  for,  being  established  for 
the  guidance  and  control  of  the  whole  community,  they  should 
never  be  distorted  or  strained  to  suit  the  fancied  justice  of  a 
particular  case." 

Conceding  the  foregoing  dictum  sound,  nevertheless,  we  find 
no  inflexible  principle  of  law  impinged  upon  in  granting  relief 
to  plaintiff  in  this  case.  In  getting  at  ultimate  right  it  has 
been  held  that  a  suit  for  specific  performance  of  a  contract, 
dismissed  on  hearing  on  the  merits,  is  not  a  bar  to  an  action  at 
law  between  the  same  parties  to  rescind  the  contract  and  re- 
cover back  money  paid  under  it :  Ballou  v.  Billings,  136  Mass. 
307.  The  judge  writing  that  case,  Oliver  Wendell  Holmes, 
later  and  now  a  member  of  the  United  States  supreme  court, 
spoke  for  that  court  in  an  opinion  in  Northern  Assur.  Co.  v. 
Grand  View  Building  Assn.,  203  U.  S.  106,  27  Sup.  Ct.  Rep. 
27,  51  L.  ed.  109,  holding  that  a  suit  at  law  to  recover  on  an 
insurance  policy,  in  which  plaintiff  was  denied  recovery  as  the 
X>olicy  stood,  is  not  an  adjudication  that  the  contract  of  insur- 
ance cannot  be  reformed  in  an  after  suit  in  equity.  The  first 
suit  had  proceeded  on  the  theory  that  a  recovery  could  be  had 
without  reformation ;  and  in  disposing  of  the  question  of  elec- 
tion. Justice  Holmes,  epigrammatically,  said:  "Its  [plain- 
tiff's] choice  of  law  was  not  an  election  but  an  hypothesis." 
So,  too,  in  Garland  v.  Smith,  164  Mo.  1,  64  S.  W.  188,  it  was 
said:  ** "Where  the  purpose  and  object  of  the  former  action 
are  the  same  with  the  later  action,  it  is  not  to  be  questioned 
that  the  judgment  concludes  everything  which  might  have 
been  brought  forward,  although  not  in  fact  pleaded  or  in  evi- 
dence, but  where  the  subsequent  action  is  upon  a  different 
claim,  the  former  judgment  only  bars  those  things  which  were 
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in  issue  or  included  in  the  issue  in  the  former  action  or  suit, 
nor  will  the  judgment  bar  another  cause  which  might  have 
been  joined  with  the  former  cause  of  action  ••^  but  was  not, 
and  if  different  proofs  are  required  to  sustain  two  actions, 
the  judgment  in  one  is  no  bar  to  the  other'*:  Citing  Cromwell 
V.  Sac  County,  94  U.  S.  354,  24  L.  ed.  195. 

Many  other  cases  might  be  cited,  by  parity  of  reasoning 
sustaining  the  decree  in  this  case  against  the  attack  delivered 
by  defendant  in  its  assignment  of  error  **a,"  but  when  it  is 
further  said  that  the  cause  of  action  and  the  objects  of  the 
two  suits  are  dissimilar ,  that,  the  trust  company  having  been 
dismissed  out  of  the  former  suit  and  included  in  this,  the  par- 
ties are  not  the  same,  enough  appears  to  give  the  grounds  of 
our  conclusion,  which  is,  that  the  court  committed  no  error 
in  holding  that  the  lien  case  was  not  res  judicata. 

3.  But  it  is  contended  by  defendant  that,  laying  the  lien 
case  and  specific  performance  case  side  by  side,  it  is  apparent 
plaintiff  has  split  up  an  entire  cause  of  action,  and,  therefore, 
is  estopped  to  maintain  his  last  suit.    It  is  elementary  law 
that  an  indivisible,  hence,  single  and  entire,  cause  of  action 
may  not  be  split  at  the  whim  of  plaintiff  into  a  series  of  suits, 
to  the  harassment  of  a  defendant.    The  law  abhors  a  multi- 
plicity of  suits ;  it  grants  its  benediction  to  arbitration,  to  com- 
promise, to  accord  and  settlement.    It  concerns  the  law  that 
there  be  an  end  to  lawsuits.    Plaintiff  may  have  but  one  action 
for  one  entire  wrong,  and  but  one  action  for  one  entire  con- 
tractual right ;  but  the  rule  against  the  splitting  causes  of  ac- 
tion does  not  obtain  where  there  is  one  contract  but  the  per- 
formance is  several.    Here  the  performance  is  several,  though 
the  two  causes  of  action  arose  on  the  same  contract.    This  is  a 
suit  against  the  trust  company  to  deliver  the  physical  custody 
of  stock  over  to  plaintiff  and  to  compel  defendant  railroad 
company  to  transfer  that  stock  on  its  books  in  accordance 
with  its  by-laws  and  issue  a  new  certificate.    Performance  of 
the  contract  in  kind  was  contemplated  by  its  terms.    Failure 
^^  to  deliver  the  stock  and  perform  in  that  behalf  created 
a  single,  entire  cause  of  action  for  specific  performance.    It 
matters  not  that  the  contract  was  violated  in  the  particular 
that  plaintiff  was  not  paid  $5,000  out  of  the  bonus  subscrip- 
tions, whereby  plaintiff  had  another  entire  and  indivisible 
cause  of  action  rightfully  culminating  in  a  money  judgment 
&nd  lien.    One  cause  is  in  equity,  the  other  at  law,  though 
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both  spring  from  one  contract.    There  is  no  merit  in  this  con- 
tention. 

The  decree  is  sustained  by  the  reasoning  of  Christopher  & 
Simpson  etc.  Foundry  Co.  v.  Kelly,  91  Mo.  App.  93 ;  Perry  v. 
Dickerson,  85  N.  Y.  345,  39  Am.  Rep.  663 ;  Boyce  v.  Christy, 
47  Mo.  70;  and  other  cases  cited  under  point  2  of  plaintiff's 
brief. 

4.  Finally,  it  is  said,  arguendo,  in  the  brief  of  plaintiff's 
learned  counsel,  as  follows:  ^'The  substantive  law  of  the  case 
is  found  in  the  Decalogue,  Exodus  20:15,"  to  wit:  **Thou 
shalt  not  steal.''    Replying  to  that  contention  it  is  argued, 
contra,  in  the  brief  of  defendant's  learned  counsel  that  the 
foregoing  interdiction  is  not  in  point  here,  but  that  an  old 
case  decided  by  a  pseudo-judge,  one  Portia,  reported  in  Mer- 
chant of  Venice,  Act   IV,  Scene  I,  is  on  all-fours  (quatuor 
pedibus) — a  case  known  to  the  profession  as  the  Pound-of- 
Flesh-and-Drop-of-Blood  Case.    These  ingenious  and  rather 
tense  contentions  pro  and  con  have  been  looked  into  for  sub- 
stance and  are  disallowed;  because  on  the  one  side  there  is 
absent  certain  venerable  elements  essential  to  constitute  lar- 
ceny, known  to  scholars  in  jurisprudence  as  the  asportavit, 
the  animus  furandi  and  the  doli  capax.    Did  the  defendant 
have  the  stock  in. possession t    No-— ergo,  there  is  no  asporta- 
vit.    What  of  the  animus  furandi  t    Is  there  anyt    No.     Is 
a  corporation  in  law  doli  capax,  so  that  it  may  be  guilty  of 
larceny  t    Doubted,  and  the  question  reserved.    So,  too,  the 
doctrine  of  Portia's  case  seems  to  be  afield;  for  in  the  opinion 
handed  down  as  reported  ^^  by  Mr.  Shakespeare  it  was  held 
that  said  pound  could  only  pass  to  the  plaintiff  on  a  condition 
subsequent,  viz.,  his  "lands  and  goods  are  by  the  laws  of 
Venice  confiscated  to  the  State  of  Venice"  if  (much  virtue  in 
that  "if")  in  the  cutting  thereof  by  plaintiff  "one  drop  of 
Christian  blood"  was  shed.    Accordingly,  observe  that  plain- 
tiff in  that  case  entered  a  remittitur  for  the  pound,  in  fact 
suffered  a  nonsuit,  rather  than  face  the  loss  of  all  his  assets 
real,  personal  and  mixed ;  while  here  defendant  concedes  plain- 
tiff the  pound  itself,  and  says  he  has  it.     Is  Portia's  law, 
lawt    We  may  answer  that  question  in  the  phrase  of  the  same 
learned  reporter  in  another  case  (see  Hamlet's  case),  to  witr 
"Ay,  marry,  is't;  crowner's  quest  law."    Thus  it  falls  out 
that  the  last  questions  raised  may  be  put  aside  as  mere  flotsam 
and  jetsam. 
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The  decree  was  right  and  should  be  so  affirmed.    Let  it  be 
80  ordered. 

All  concur. 


Specifie  Performanee  of  a  Contract  to  convey  corporate  stock  will  be 
decreed  if  the  remedy  at  law  is  inadequate  (Manton  v.  Bay,  18  B.  I. 
672,  49  Am.  St.  Bep.  811;  Adams  y.  Messinger,  147  Mass.  185,  9  Am. 
St.  Bep.  679;  Goodwin  Gas  Stove  etc.  Company's  Appeal,  117  Pa.  514, 
2  Am.  St.  Bep.  696),  but  not  otherwise:  Hissam  v.  Parrish,  41  W.  Va» 
686,  56  Am.  St.  Bep.  892;  Eckstein  y.  Downing,  64  N.  H.  248,  10  Am. 
St.  Bep.  404. 

The  General  Bvlee  of  Bes  Judicata  are  stated  in  the  recent  case  of 
Chicago  etc  B.  B.  Co.  y.  Cass  County,  72  Neb.  489,  117  Am.  St.  Bep. 
806;  Scottish- American  Mtg.  Co.  v.  Buckley,  88  Miss.  641,  117  Am. 
St  Bep.  763;  Gouwens  y.  Gouwens,  222  lU.  223^  113  Am.  St.  Bep.  394. 


BATES  V.  SYLVESTER. 

[205  Mo.  493,  104  a  W.  73.] 

TOBT — SurvlYonaiip  of  ActloiL — At  the  common  law  actions 
in  tort  do  not  survive  the  death  of  either  the  wronged  or  the  wrong- 
doer,    (p.  762.) 

DBATH— Bight  of  Action  for  Causing. — At  the  common  law  the 
death  of  a  human  being  gaye  rise  to  no  civil  action  in  behalf  of  any 
person  under  any  circumstances,     (p.  762.) 

DBATH — Snrylyorahip  of  Action  for  Oansing. — A  cause  of  ac- 
tion for  wrongful  death  does  not  survive  the  death  of  the  wrongdoer. 
(p.  771.) 

Lyon  &  Swarts  and  Thomas  J.  Hoolan,  for  the  appellant. 

Block  &  Sullivan,  for  the  respondent. 

-*»»  GANTT,  J.  The  plaintiflP  brought  suit  under  section 
2865,  Revised  Statutes  of  1899,  for  the  alleged  negligent 
killing  of  her  husband,  Depello  Bates,  by  an  employ^  of  James 
J.  Sylvester,  by  negligently  driving  a  horse  and  carriage  be- 
longing to  said  defendant  over  her  said  husband  on  or  about 
April  11,  1903.  After  the  suit  was  filed  the  cause  was  dis- 
missed as  to  the  defendant  Crissie  L.  Sylvester  and  the  other 
defendant,  James  J.  Sylvester,  died ;  his  death  was  suggested 
to  the  court  and  the  plaintiff  having  complied  with  the  stat- 
utes, sought  to  revive  the  action  against  ^^^  W.  W.  Sylvester, 
the  administrator  of  said  James  J.  Sylvester,  deceased.  The 
writ  of  scire  facias  was  issued  against  the  said  administrator 
who  appeared  in  court,  and  for  his  return  to  the  citation  to 
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show  cause  why  this  action  should  not  be  revived  against  him, 
represented  to  the  court  that  this  action  did  not  survive  the 
death  of  the  said  defendant,  James  J.  Sylvester,  and  thereupon 
the  court  overruled  the  plaintiff's  motion  and  application  to 
revive  the  cause,  and  ordered  the  same  to  be  abated  as  to  the 
administrator  and  estate  of  the  said  James  J.  Sylvester. 
From  this  order  the  plaintiff  appeals  to  this  court,  and  the 
only  question  presented  for  our  adjudication  is  whether  or 
not  an  action  based  on  the  damage  act  survives  to  the  widow 
against  the  administrator  of  the  deceased  defendant. 

1.  At  common  law  actions  in  tort  do  not  survive  the  death 
of  either  the  wronged  or  the  wrongdoer.  This  rule  of  the 
common  law  forbidding  the  survivor  of  actions,  or  right  of 
action  ex  delicto,  was  first  modified  in  this  state  in  1835,  by 
the  enactment  of  what  is  now  sections  96  and  97  of  the  Re- 
vised Statutes  of  1899,  which  are  as  follows : 

*'Sec.  96.  Actions  for  torts  by  and  ctgainst  administrators, 
what  may  be  maintained, — For  all  wrongs  done  to  property, 
rights  or  interest  of  another,  for  which  an  action  might  be 
maintained  against  the  wrongdoer,  such  action  may  be  brought 
by  the  person  injured,  or,  after  his  death,  by  his  executor  or 
administrator,  against  such  wrongdoer,  and,  after  his  death, 
against  his  executor  or  administrator,  in  the  same  manner 
and  with  like  effect,  in  all  respects,  as  actions  founded  upon 
contract. 

"Sec.  97.  Last  section  not  to  extend  to  what  actions, — ^The 
preceding  section  shall  not  extend  to  actions  for  slander,  libel, 
assault  and  battery  or  false  imprisonment,  nor  to  actions  on 
the  case  for  injuries  to  the  person  of  the  plaintiff,  or  to  the 
person  of  the  ^^  testator  or  intestate  of  any  executor  or  ad- 
ministrator." 

In  Higgins  v,  Breen,  9  Mo.  497,  it  was  pointed  out  by  Judge 
Scott  that  the  statute  of  4  Edward  III  "only  gave  actions 
to  executors,  and  not  against  them,  for  as  against  the  person 
committing  the  injury,  the  action  dies  with  him :  Chitty,  59 ; 
1  Saunders,  217.  Our  statute  has  changed  the  English  law 
in  this  respect,  and  has  given  an  action  both  to  and  against  ex- 
ecutors and  administrators,  and  by  employing  much  broader 
language  than  the  statute  of  Edward,  seems  to  have  included 
by  express  enactment  the  injuries  which  were  comprehended 
in  that  statute  only  by  construction.  The  words  of  our  statute 
are,  *for  wrongs  done  to  the  property,  rights  or  interest  of 
another/  etc.,  with  the  exception  of  actions  for  slander,  libel. 
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assault  and  battery,  or  false  imprisonment,  and  to  actions 
on  the  case  for  injuries  to  the  person:  Rot.  Stats.  1835,  tit. 
''Administration,"  art.  2,  sees.  24,  25." 

Sections  96  and  97  have  been  construed  by  this  court.  Thus 
in  Vawter  v.  Missouri  Pac.  R.  R.  Co.,  84  Mo.  679,  54  Am.  Rep. 
105,  Judge  Black,  speaking  for  this  court,  said:  "An  adminis- 
trator appointed  in  this  state  receives  his  power  and  authority 
to  sue  from  the  laws  of  this  state,  and  from  this  state  alone, 
to  which  he  is  amenable  throughout  the  entire  course  of  the 
administration.  There  is  no  statute  of  this  state  by  which  he 
has  or  can  have  anything  to  do  with  suits  of  this  character,  or 
the  damages  when  recovered.  He  may,  by  section  96  of  the 
Revised  Statutes  of  1879,  bring  an  action  for  all  wrongs  done 
to  property  rights  or  interests  of  the  deceased  against  the 
wrongdoer.  Section  97  provides:  'The  preceding  section 
shall  not  extend  to  actions  ....  on  the  case  for  injuries 
....  to  the  person  of  the  testator  or  intestate  of  any  executor 
or  administrator.'  For  fear  that  section  96  might  be  con- 
strued to  confer  upon  the  administrator  a  right  to  sue  for  in- 
juries '*®®  to  the  person  of  the  intestate,  the  next,  as  will  be 
seen,  declares  in  express  terms  that  he  shall  not  do  so.  To 
sustain  this  action  we  must  say  he  may  maintain  such  actions, 
and  that,  too,  because  of  a  statute  of  another  state  .... 
This  we  cannot  do." 

The  learned  counsel  for  the  plaintiff  insist  that  any  action 
sounding  in  tort  which  does  not  expressly  fall  within  the  limi- 
tations of  section  97  can  be  revived  by  or  against  the  repre- 
sentatives of  a  deceased  party  to  the  action,  and  as  section 
97  only  bars  actions  on  the  case  for  injuries  to  the  person  of 
the  plaintiff,  the  only  question  before  this  court  in  this  case 
is  whether  or  not  this  is  an  action  for  injuries  to  the  person 
of  the  plaintiff,  and  as  this  is  not  an  action  for  injury  to  the 
person  of  Mrs.  Bates,  her  cause  of  action  survives  against  the 
administrator  of  the  alleged  wrongdoer,  James  J.  Sylvester. 
We  are  unable  to  concur  in  this  deduction  of  the  counsel  for 
plaintiff,  for  the  reason  that  at  common  law  the  rule  was  just 
the  other  way — ^that  is  to  say,  actions  for  tort  did  not  survive, 
and  under  section  96,  actions  for  tort  do  not  survive  unless 
they  are  within  the  terms  of  section  96.  And  if  by  virtue  of 
the  general  provisions  of  said  section  an  action  might  be  said 
to  survive,  nevertheless  if  included  within  the  prohibition  of 
section  97  it  will  not  survive.  By  reference  to  section  96,  it 
will  be  noted  that  the  statute  refers  to  "wrong  done  to  prop- 
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erty,  rights  or  interests  of  another/'  and  counsel  for  plaintiff 
cite  us  to  James  y.  Christy,  18  Mo.  162.    That  was  an  action 
by  the  administrator  of  James  for  the  negligent  killing  of 
his  son  by  the  explosion  of  a  steam  ferry-boat  on  which  the 
son  was  a  passenger.     The  son  was  living  with  his  father 
and  was  fifteen  years  old.    The  question  was  whether  the 
action  survived  to  the  administrator  of  the  father,   and  it 
was  held  by  this  court  that  the  father  had  a  property  right 
in  the  service  of  his  son  during  his  minority  and  whilst  he 
was  under  his  ^^^  guardianship,  and  if  by  the  misconduct  of 
another  he  was  deprived  of  these  services,  or  the  son's  ability 
of  performing  them,  the  law  awarded  him  a  compensation 
in  damages.    And  it  was  pointed  out  by  Judge  Scott  that  the 
damages  in  such  case  must  be  limited  to  the  actual  value  of 
those  services  and  that  all  other  damages  die  with  the  father. 
In  other  words,  the  language  of  section  96,  to  wit,  "Property, 
rights  or  interest"  mean  and  should  be  read  "property,  rights 
or  interest,"  and  this  was  the  construction  placed  upon  it  by 
this  court  in  Vawter  v.  Missouri  Pac.  R.  R.  Co.,  84  Mo.  679, 
54  Am.  Rep.  105.    At  common  law  the  death  of  a  human 
being  gave  rise  to  no  civil  action  in  behalf  of  any  person 
under  any  circumstances,  as  has  often  been  decided  by  the 
appellate  courts  of  this  state:  McNamara  v.  Slavens,  76  Ma 
329 ;  Barker  v.  Hannibal  etc.  R.  R.  Co.,  91  Mo.  86,  14  S.  W. 
280;  Brink  v.  Wabash  R.  R.  Co.,  160  Mo.  87,  83  Am.  St.  Rep. 
459,  60  S.  W.  1058,  53  L.  R.  A.  311;  Stoeckman  v.  Terre 
Haute  R.  R.  Co.,  15  Mo.  App.  503. 

James  v.  Christy,  18  Mo.  162,  was  decided  in  1853,  two 
years  before  the  enactment  of  any  statute  in  this  state  pro- 
viding for  reco  /cries  in  cases  of  injury  resulting  in  death,  and 
it  is  clear  that  if  the  father  in  that  case  had  brought  an  action 
for  the  death  of  the  infant  son  he  could  not  have  recovered, 
because  section  96,  then  in  force,  dealt  only  with  the  survivor 
of  existing  actions  and  not  with  the  creation  of  new  ones, 
and  by  the  common  law  such  an  action  could  not  have  been 
maintained.  Sections  96  and  97  are  literal  transcriptions  of 
the  New  York  statutes  on  this  subject.  In  Hegerich  v.  Ked- 
die,  99  N.  Y.  258,  52  Am.  Rep.  25,  1  N.  E.  787,  the  court  of 
appeals  of  that  state,  construing  the  two  sections  of  the'  New 
York  statute,  said:  ** Reference  to  the  law  as  it  stood  prior 
to  the  revision  (and  the  application  of  the  maxim  noscitur 
a  sociis)  would  seem  to  require  such  an  interpretation  of 
the  words  ^property,   rights  or  interests'  as  will  confine  their 
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application  to  injuries  to  property  rights  only,  and  such  as 
^ere  therefore  enforceable  by  ^^^  the  deceased."  Indeed, 
we  are  of  the  opinion,  in  view  of  the  state  of  law  when  sections 
96  and  97  were  enacted,  it  was  the  intention  of  the  legislature 
to  provide  for  the  survivor  by  and  against  personal  representa- 
tives of  actions  for  wrongs  to  property  rights  and  interest 
only,  and  that  by  this  enactment,  without  more,  no  action 
would  lie  based  upon  the  death  of  a  human  being,  and  no 
right  of  action  for  tort  to  the  person  would  survive  the  death 
of  either  the  wronged  or  the  wrongdoer.  In  1865,  thirty 
years  after  the  enactment  of  those  two  sections,  the  legislature 
enacted  our  damage  act,  now  sections  2864  to  2868,  and  those 
adopted  the  spirit  of  Lord  Campbell's  act.  The  act  of  1855 
and  the  subsequent  amendments  thereto,  as  they  appear  in  the 
revision  of  1899,  did  provide  for  the  survivor  of  actions  for 
personal  injuries  resulting  in  death.  These  sections  have  been 
construed  in  a  number  of  cases  by  this  court.  Thus,  in  Proc- 
tor V.  Hannibal  etc.  R.  R.  Co.,  64  Mo.  112,  it  was  said:  **It  is 
conceded  by  all  that  the  third  section  of  the  act  was  only  de- 
signed to  transmit  a  right  of  action  which  but  for  the  section 
would  have  ceased  to  exist,  or  would  have  died  with  the  per- 
son ;  in  other  words,  that  under  section  3,  whenever  a  person 
dies  from  such  wrongful  act  of  another  as  would  have  entitled 
the  party  to  sue  had  he  lived,  such  cause  of  action  may  be 
maintained  by  certain  representatives  of  the  deceased,  not- 
withstanding the  death  of  the  party  receiving  the  injury. 
It  creates  no  new  cause  of  action,  but  simply  continues  or 
transmits  the  right  to  sue,  which  the  party  whose  death  is 
occasioned  would  have  had,  had  he  lived.  It  is  not  only  a 
right  transmitted,  but  it  is  restricted  by  limitations  as  to  the 
persons  who  are  to  enjoy  the  right,  the  time  within  which 
it  is  to  be  enjoyed  and  the  amount  of  damages  to  be  recov- 
ered." And  the  doctrine  thus  announced  has  been  repeated 
in  White  v.  Maxcy,  64  Mo.  552 ;  Gray  v.  McDonald,  104  Mo. 
303,  16  S.  W.  398;  ^^  Hennessy  v.  Bavarian  Brewing  Co., 
145  Mo.  104,  68  Am.  St.  Rep.  554,  46  S.  W.  966,  41  L.  R.  A. 
385;  Strode  v.  St.  Louis  T.  Co.,  197  Mo.  616,  95  S.  W.  851. 

What  was  said  in  Behen  v.  St.  Louis  T.  Co.,  186  Mo.  430, 
85  S.  W.  346,  arguendo,  that  our  statute  authorizing  recovery 
for  the  wrongful  death  creates  a  new  cause  of  action  and  does 
not  simply  provide  for  the  survivor  of  an  existing  one,  is  not 
in  harmony  with  the  cases  above  cited,  and  is  contrary  to  the 
last  expression  of  this  court  in  bank  on  this  subject  in  Strode 


766  American  State  Reports^  Vol.  120.      [MiaBonri, 

V.  St.  Louis  T.  Co.,  197  Mo.  616,  95  S.  W.  851.  Having  thus 
reached  the  conclusion  that  this  action  did  not  survive  by 
reason  of  section  96  of  the  Revised  Statutes  of  1899,  is  there 
anything  in  sections  2864,  2865  and  2866  which  provide  that 
this  action  shall  survive  the  death  of  the  tort-feasor  or  wrong- 
doer t  The  language  of  section  2865  is  that  whenever  the 
death  of  a  person  should  be  caused  by  a  wrongful  act,  neg- 
lect or  default  of  another the  person  who  or  the  cor- 
poration which  would  have  been  liable  if  death  had  not  ensued 
shall  be  liable  to  an  action  for  damages,  notwithstanding  the 
death  of  the  person  injured.  And  section  2864  provide  when 
any  person  shall  die  from  an  injury  resulting  from  or  oc- 
casioned by  the  negligence,  etc.,  of  any  officer,  agent,  etc, 
whilst  running,  conducting  or  managing  any  locomotive,  car 
or  train  of  cars,  etc.,  or  when  any  passenger  shall  die  from 
any  injury  resulting  from  or  occasioned  by  any  defect  or  in- 
sufficiency in  any  railroad,  etc.,  the  corporation  or  individual 
in  whose  employ  any  such  officer,  agent,  etc.,  shall  be  at  the 
time  of  such  injury,  or  who  owns  any  such  railroad,  etc.,  at 
the  time  the  injury  is  received,  shall  forfeit  and  pay  for 
every  person  or  passenger  so  dying  the  sum  of  five  thousand 
dollars,  which  may  be  sued  for  and  recovered,  first,  by  the 
husband  or  wife  of  the  deceased,  or,  second,  if  there  be  no 
husband  or  wife,  or  he  or  she  fails  to  sue  within  six  months 
after  such  death,  then  by  the  minor  child  or  children  of  the 
deceased,  *^  whether  such  minor  child  or  children  be  the 
natural  born  or  adopted  child  or  children,  etc.  Thus,  it  will 
be  seen  that  the  statute  provides  that  actions  for  personal 
wrongs  shall  not  die  with  the  party  whose  death  was  occa- 
sioned by  the  wrongful  act,  but  shall  survive  to  certain  parties 
designated  in  the  act,  but  no  provision  whatever  is  made  for 
the  contingency  of  the  death  of  the  person  who  wrongfully 
caused  the  death.  Whether  intentionally  or  by  oversight,  the 
General  Assembly  made  no  provision  for  the  survivor  of  the 
action  against  the  personal  representatives  of  the  wrongdoer. 
That  this  is  the  case  is  tacitly  conceded  by  counsel  for  the 
plaintifli  by  invoking  section  96  as  affording  it.  Our  damage 
act,  like  Lord  Campbell's  act,  and  similar  statutes  in  almost 
all  of  the  states  in  the  Union,  is  clearly  in  derogation  of  the 
common  law.  It  is  complete  in  and  of  itself,  and,  as  we  have 
already  said  in  our  opinion,  provides  for  a  transmission  of  the 
right  of  action  to  the  parties  designated  in  the  act,  the  partiea 
against  whom  it  will  lie,  and  fixed  the  measure    of  dam- 


July,  1907.]  Bates  v.  Sylvester.  767 

ages  and  its  own  statutes  of  limitation.  Both  section  2864 
and  2865  name  the  person  who  shall  be  liable  in  such  eases  ^'as 
the  person  who  or  the  corporation  which  would  have  been 
liable  if  death  had  not  ensued."  And  at  the  time  thiiS  act 
of  1855  was  passed  such  action  would  not  have  survived  the 
death  of  either  the  party  injured  or  the  wrongdoer.  It  is 
to  be  noted  that  the  legislature  had  this  specific  question  of 
survivor  in  mind  when  it  enacted  our  damage  act,  and  if  the 
lawmakers  had  intended  that  the  action  should  lie  against 
the  representatives  of  the  person  who  would  have  been  liable 
had  death  not  ensued,  they  would  not  have  left  it  in  doubt. 
It  is  not  the  province  of  the  courts  to  supply  this  omission 
in  the  statute,  if  such  it  may  be  called,  but  to  construe  the  act 
as  we  find  it  upon  the  statute  books. 

Counsel  for  the  plaintiff,  however,  have  called  our  *^  at- 
tention to  the  cases  of  Cooper  v.  Shore  Electric  Co.,  63  N.  J. 
L.  558,  44  Atl.  633,  and  Meekin  v.  Brooklyn  Heights  R.  R.  Co., 
164  N.  Y.  145,  79  Am.  St.  Rep.  635,  58  N.  E.  50,  51  L.  R.  A. 
235.  An  examination  of  those  cases  will  demonstrate  that 
they  rest  upon  statutes  unlike  ours  in  that  they  permit  actions 
for  death  to  survive  the  death  of  the  plaintiff,  and  it  is  well 
to  remark  in  this  connection  that  the  New  York  statutes  of 
which  ours  are  transcripts  have  been  radically  amended  since 
their  adoption  into  the  laws  of  this  state.  But  on  the  point 
now  under  consideration  the  court  of  appeals  of  New  York 
in  Meekin  v.  Brooklyn  Heights  R.  R.  Co.,  164  N.  Y.  145,  ex- 
pressly approved  Hegerich  v.  Keddie,  99  N.  Y.  258,  52  Am. 
Rep.  25,  1  N.  E.  787,  in  which  it  was  held  that  the  cause  of 
action  for  damages  from  negligence  resulting  in  death  abates 
upon  the  death  of  the  wrongdoer,  and  that  the  action  cannot 
be  maintained  against  the  representatives  of  the  wrongdoer, 
saying :  "This  is  a  necessary  result  from  the  fact  that  the  Code 
modifies  the  Revised  Statutes  and  the  common  law  only  as  to 
the  personal  representatives  of  the  person  injured,  and  not 
as  to  those  of  the  person  who  inflicted  the  injury."  The  case 
of  Cooper  v.  Shore  Electric  Co.,  63  N.  J.  L.  558,  44  Atl.  633, 
was  predicated  upon  the  statute,  the  efficient  words  of  which 
were,  '*A  right  of  survivor  of  an  action  to  and  against  per- 
sonal representatives  for  trespass  to  the  person  or  property, 
real  and  personal,"  and  it  was  held  that  the  word  "trespass" 
as  used  in  the  section  was  equivalent  to  the  word  "tort,"  so 
that  the  effect  of  the  provision  was  to  give  a  right  of  suit 
against  the  personal  representatives  of  a  deceased  wrongdoer 
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for  any  injurious  act  of  a  suable  nature,  without  reference  to 
the  form  in  which  the  remedy  was  sought. 

We  have  already  noted  that  our  act,  section  96  of  the  Re- 
vised Statutes  of  1899,  is  confined  to  actions  for  torts  for 
wrongs  done  to  property  rights  or  interest  of  another  and  not 
to  personal  torts  or  actions  on  the  ease  for  injuries  to  the  per- 
son. An  examination  of  the  decided  cases  in  other  jurisdic- 
tions confirms  the  ®^^  views  which  we  have  expressed. 
Among  the  first  cases  on  this  subject  is  Norton  v.  Wiswall,  14 
How.  Pr.  42,  decided  in  1856.  The  case  was  an  action  brought 
for  the  death  of  a  passenger  on  a  ferry,  the  defendant  having 
died  pending  the  action,  thus  presenting  the  question  whether 
it  could  be  revived  against  the  administrator.  After  advert- 
ing to  the  fact  that  at  common  law  the  action  would  undoubt- 
edly abate  on  the  death  of  the  defendant,  the  court  said :  ''The 
statute  which  gives  the  right  of  action  to  the  personal  repre- 
sentative of  the  party  injured  does  not  extend  that  right  of 
action  beyond  the  wrongdoer  himself.  The  common-law  rule 
that  the  remedy  for  injuries  to  the  person  dies  with  the  wrong- 
doer remains  unchanged.  The  rule  that  actio  personalis 
moritur  cum  persona  is  as  applicable  to  the  death  of  the 
wrongdoer  as  to  that  of  the  party  injured.  Indeed,  it  is  more 
so ;  for  the  statute  under  which  these  actions  are  brought  has 
made  one  exception  to  the  rule  in  respect  to  the  later,  while 
there  is  no  exception  to  the  rule  in  respect  to  the  former." 
Another  case  growing  out  of  the  same  action  was  Yertore  v. 
Wiswall  's  Exrs.,  16  How.  Pr.  8.  At  that  time  the  New  York 
statutes  contained  provisions  exactly  like  our  sections  96  and 
97  of  the  Revised  Statutes  of  1899 ;  it  was  held  that  the  action 
in  behalf  of  the  widow  and  next  of  kin  was  a  new  and  original 
action,  and  that  the  life  of  the  husband  was  property  of  the 
wife  within  the  meaning  of  the  New  York  statute,  which  is 
the  argument  made  in  this  case  by  counsel  for  the  plaintiff. 
Afterward,  in  Hegerich  v.  Keddie,  99  N.  Y.  258,  52  Am.  Rep. 
25,  1  N.  E.  787,  an  action  was  brought  by  the  widow  as  ad- 
ministratrix to  recover  the  statutory  penalty  for  the  wrongful 
death  of  her  husband,  and,  pending  the  action,  the  defendant 
died,  and  it  was  revived  and  prosecuted  against  the  executor, 
and  on  appeal  to  the  court  of  appeals  of  New  York,  the  only 
question  considered  was  whether  or  not  under  the  New 
**"^  York  statutes  the  action  survived.  The  court  of  appeals 
disapproved  the  decision  in  the  Yertore  case,  and  held  that  the 
action  abated  at  the  death  of  the  defendant    Kuger,  C.  J., 
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speaking  for  the  wbole  court,  discussed  the  provisions  of  the 
-sections  of  the  New  York  act  corresponding  to  our  sections  96 
and  97,  and  held  that  the  words  **  property,  rights  or  inter- 
■ests"  should  be  confined  in  their  application  to  property  rights 
only,  and  such  as  were  therefore  enforceable  by  the  deceased, 
and  then  taking  up  the  damage  act  which  provided  for  an 
action  by  the  administrator  for  the  benefit  of  the  widow  or 
next  of  kin  in  case  of  death,  said:  "It  will  be  observed  also 
that  the  statute,  although  creating  a  new  cause  of  action,  and 
passed  for  the  express  purpose  of  changing  the  rule  of  the 
eommon  law  in  respect  to  the  survivability  of  actions,  and  con- 
ferring a  right  upon  representatives  which  they  did  not  before 
possess,  does  not  undertake,  either  expressly  or  impliedly,  to 
impair  the  equally  stringent  rule  which  precluded  the  main- 
tenance of  such  actions  against  the  representatives  of  the 
offending  party.  The  plain  implication  from  its  language 
would,  therefore,  seem  to  be  at  war  with  the  idea  that  the 
legislature  intended  to  create  a  cause  of  action  enforceable 
against,  as  well  a^  by,  representatives.  The  cause  of  action 
thereby  given  is  not  to  the  estate  of  the  deceased  person,  but  to 
his  or  her  representatives  as  trustees,  not  for  purposes  of  gen- 
eral administration,  but  for  the  exclusive  use  of  specific  bene- 
ficiaries. The  wrong  defined  indicates  no  injury  to  the  estate 
of  the  person  killed,  and  cannot  either  logically  or  legally  be 
said  to  affect  any  property  rights  of  the  person,  unless  it  can 
be  maintained  that  a  person  has  a  property  right  in  his  own 
existence.  The  property  right,  therefore,  created  by  this 
statute  is  one  existing' in  favor  of  the  beneficiaries  of  a  recov- 
ery only,  and  depends  for  its  existence  upon  the  death  of  the 
party  injured.  It  had  no  previous  life  and  cannot  *^^  be 
said  to  have  been  injured  by  the  very  act  which  creates  it." 
The  court  distinguished  the  case  of  Cregin  v.  Brooklyn  etc.  B. 
B.  Co.,  75  N.  Y.  192,  31  Am.  Eep.  459,  and  83  N.  Y.  595,  38 
Am.  Eep.  474,  which  has  been  urged  as  authority  in  this  case 
for  the  plaintiff,  and  pointed  out  that  in  the  Cregin  case  the 
action  was  by  the  husband  for  the  death  of  his  wife,  and  the 
husband  according  to  the  view  of  the  New  York  court  had  a 
property  right  in  the  services  of  his  wife,  and  therefore  the 
injury  to  the  wife  diminished  the  estate  of  the  husband,  and, 
consequently,  for  the  loss  of  the  services  of  the  wife,  between 
the  date  of  her  injury  and  the  date  of  her  death,  the  husband's 
administrator  might  recover.  Upon  a  statute  of  the  same  im- 
port as  ours  this  same  question  arose  in  Bussell  v.  Sunbury, 
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37  Ohio  St.  372,  41  Am.  Rep.  523,  and  it  was  held  that  the 
right  to  commence  an  action  for  wrongfully  causing  death 
under  ^'an  act  requiring  compensation  for  causing  death  by 
wrongful  act,  neglect  or  default/'  passed  March  25^  1851, 
abated  by  the  death  of  the  wrongdoer.  The  court  expressly 
disapproved  the  decision  in  Yertore  v.  Wiswall's  Exrs.,  16  How. 
Pr.  8,  and  held  that  the  death  of  the  husband  did  not  vest  in 
the  widow  or  next  of  kin  a  property  interest  in  the  deceased, 
and  was  not  an  injury  to  the  estate  of  the  deceased  within  the 
meaning  of  the  law. 

The  same  question  has  received  the  consideration  of  fhe 
supreme  court  of  Indiana  in  Hamilton  v.  Jones  (1890),  125 
Ind.  176,  25  N.  E.  192,  and  Mitchell,  J.,  with  great  care  and 
discrimination  reviewed  the  cases  of  Hegerich  v.  Keddie,  99 
N.  T.  258,  52  Am.  Eep.  25, 1  N.  E.  787,  Yertore  v.  Wiswall,  16 
How.  Pr.  8,  Cregin  v.  Brooklyn  R.  E.  Co.,  75  N.  Y.  192,  31  Adl 
Eep.  459, 83  N.  Y.  595, 38  Am.  Eep.  414,  Russell  v.  Sunbury,  37 
Ohio  St.  372,  41  Am.  Eep.  523,  already  noted,  and  Moe  t. 
Smiley,  125  Pa.  136,  17  Atl.  228,  3  L.  R.  A.  341,  and  Ott  v. 
Kaufman,  68  Md.  56,  11  Atl.  580,  and  disapproved  Yertore  v. 
Wiswall,  16  How.  Pr.  8,  as  the  supreme  court  of  Ohio,  and  the 
court  of  appeals  of  New  York  have,  and  reached  the  con- 
clusion ''that  statutes  in  derogation  of  the  common  law  are 
to  be  strictly  construed,  and  one  who  seeks  to  maintain  an  ac- 
tion which  was  *^^  within  the  prohibition  of  the  common  law 
must  be  able  to  point  to  a  statute  which  in  plain  and  explicit 
terms  authorizes  the  action  to  be  maintained.  A  plaintiff  wbo 
sues  on  a  right  of  action  given  by  the  statute  must  present 
a  case  clearly  within  the  statute  which  creates  the  right.  The 
language  of  section  284  seems  to  repel  any  implication  that  the 
personal  representative  of  one  whose  death  had  been  caused  by 
the  wrongful  act  or  neglect  of  another  might  maintain  an  ac- 
tion against  the  administrator  or  other  personal  representa- 
tive of  the  wrongdoer,"  and  held  that  the  action  abated  in 
that  case. 

The  same  question  has  been  considered  by  the  supreme 
court  of  Arkansas  in  Davis  v.  Nichols,  54  Ark.  358,  15  S.  W. 
880.  That  court  also  refused  to  accept  the  doctrine  of  Yer- 
tore V.  Wiswall,  16  How.  Pr.  8,  and  Cockrill,  C.  J.,  said: 
**The  statute  under  which  that  branch  of  the  suit  was  main- 
tained authorizes  an  action  against  a  wrongdoer,  but  it  is  silent 
as  to  the  administrator  of  the  wrongdoer ;  and  unless  the  pro- 
visions of  the  statute  first  cited  [corresponding  to  our  sec- 
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tions  96  and  97]  cure  the  defect,  the  action  must  abate  under 
the  familiar  rule  of  the  common  law  that  the  wrongdoer  and 
the  wrong  are  buried  together.  The  question  has  arisen  fre- 
quently under  statutes  which,  like  ours,  are  modeled  after 
Lord  Campbell's  act,   and  it  has  been  invariably   decided 

against  the  right  of  revivor The  courts  were  driven  to 

that  conclusion  in  the  cases  cited,  because  it  was  found  that 
the  common-law  rule  as  to  the  survivability  of  actions  had  not 
been  changed  by  legislation — ^the  duty  of  the  courts  being  to 
declare  the  law,  and  not  to  make  it."  And  he  added:  "These 
cases  clearly  show  that  the  right  of  the  widow  to  recover  dam- 
ages for  the  death  of  her  husband  is  not  based  upon  an  injury 
to  property  within  the  meaning  of  the  statute."  To  the  same 
effect  will  be  found  Moe  v.  Smiley,  125  Pa.  136,  17  Atl.  228, 
3  L.  R.  A.  341 ;  Johnson  v.  Farmer,  89  Tex.  «^<«  610,  35  S. 
W.  1062;  Green  v.  Thompson,  26  Minn.  500,  5  S.  W.  376; 
Ott  V.  Kaufman,  68  Md.  56,  11  Atl.  580. 

Our  conclusion  is  that  in  the  light  of  the  common  law  and 
the  construction  placed  upon  our  damage  act  by  this  court, 
the  action  of  the  plaintiff  did  not  survive  against  the  defend- 
ant as  administrator  of  James  J.  Sylvester,  and  the  judgment 
of  the  circuit  court  in  refusing  to  permit  the  cause  to  be  re- 
vived was  and  is  correct  and  accordingly  it  is  affirmed. 

Fox,  P.  J.,  and  Burgess,  J.,  concur. 


For  Authorities  Holding  that  an  action  for  wrongful  death  abates 
on  the  death  of  the  wrongdoer,  see  the  note  to  Brown  v.  Electrie  By. 
Co.,  70  Am.  St.  Bep.  685. 
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COHEN  V.  HERBERT. 

[206  Mo.  537,  104  8.  W.  84.] 

WIIJ4SI— OMatloii  of  Tenancy  In  Ckunmon^ — A  deviM  to  tbe 
testator's  two  daaghters  ''jointly"  creates,  under  the  Missoozi  tUt- 
uteSy  an  estate  in  common  and  not  in  joint  tenanej.     (p.  778.) 

WILIaS — OondnsiTeneBs  of  Probate. — ^When  a  will  has  bees  ad 
mitted  to  probate  the  judgment  of  probate  is  a  judicial  act  biBding 
upon  all  the  world  until  set  aside  m  the  mode  and  within  the  time 
allowed  by  law.     (p.  779.) 

WILLS — OoneluiiTenesB  of  Foreign  Probate.^ — ^Where  a  win  m 
executed  and  probated  in  New  York  in  conformity  with  the  statutes 
of  Missouri,  and  an  authenticated  copy  thereof  was  recorded  in  Mip 
ouri,  in  a  county  where  some  of  the  aevised  land  is  situated,  the  hcin 
cannot,  after  the  expiration  of  five  years  without  any  contest,  eoUattt- 
ally  attack  the  probate  decree  in  ejectment  to  recover  the  land  on  tbe 

ground  that  the  will  had  been  rcYoked,  under  the  laws  of  both  stati^ 
y  the  marriage  of  the  testatrix  after  its  execution.     (pL  784.) 

Herman  A.  Haeaader  and  Harry  H.  Haenssler,  for  the 

appellants. 

Rowell  &  Zumbalen,  for  the  respondents. 

■^  GANTT,  J.  This  is  an  action  in  ejectment  to  recover 
two-eighths  of  the  premises  known  as  No.  305  North  Broad- 
way, in  the  city  of  St.  Louis,  Missonri,  being  a  lot  of  twenty- 
nine  feet  on  the  west  side  of  Broadway,  by  a  depth  of  one 
hundred  and  two  feet,  the  south  line  thereof  being  twenty- 
eight  feet  north  of  Olive  street,  and  for  partition  thereof 
between  the  parties.  The  parties  in  interest  are  all  the  sur- 
viving children  of  Hyam  H.  Cohen,  deceased,  under  whom 
they  all  claim. 

The  first  count  is  in  the  ordinary  form  of  ejectment 
The  second  count  alleges  that  the  plaintiffs  and  defendantt 
Julia  Herbert  and  Elizabeth  Henriques  are  owners  in  common 
of  said  premises,  the  plaintiffs  and  Elizabeth  Henriques  each 
owning  one-eighth  thereof,  and  defendant  Julia  Herbert  own- 
ing five-eighths  thereof;  that  defendant  Richard  J.  Herbert 
is  the  husband  of  Julia  Herbert,  and  defendant  Peter  Oakcs 
the  tenant  in  possession  under  a  lease  from  Julia  Herbert; 
that  Julia  Herbert's  interest  is  subject  to  a  deed  of  trust 
securing  two  notes  for  nine  thousand  dollars  each,  one  of  them 
being  payable  to  each  of  the  plaintiffs;  that  Hyam  H.  Cohen, 
the  father  of  plaintiffs  and  of  defendants  Julia  Herbert  and 
Elizabeth  Henriques,  died  owning  said  premises  on  May  10, 
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1874,  and  by  his  will  devised  the  same  to  defendant  Julia 
Herbert,  and  her  sister  Victoria  Cohen;  that  said  Victoria 
died  intestate  on  May  7,  1876,  leaving,  as  her  sole  heirs  at 
law,  the  plaintiffs  and  the  defendants  Julia  and  Elizabeth; 
that  defendant  Julia  has,  ever  since  her  sister's  death,  col- 
lected the  rents  and  income,  and  has  failed  and  refused  to 
account  to  plaintiffs  for  their  portions  of  the  same ;  and  prays 
for  partition  and  an  order  of  sale. 

Defendant  Elizabeth  Henriques  made  default. 

The  answer  of  defendant  Oakes  admits  his  possession  ^^^  of 
the  premises  as  tenant  of  Julia  Herbert,  and  denies  all  other 
allegations  of  the  petition. 

The  answer  of  Julia  and  Richard  J.  Herbert  admits  that 
they  are  husband  and  wife,  admits  the  tenancy  of  Oakes  under 
said  Julia,  and  denies  all  other  allegations  of  the  first  count 
of  the  petition.  It  admits  that  Hyam  H.  Cohen,  father  of 
the  parties,  died  seised  of  the  premises  on  May  10,  1874 ;  ad- 
mits that  said  Julia  has,  since  her  sister  Victoria's  death,  col- 
lected the  rents,  and  denies  all  other  allegations  of  the  second 
count  of  the  petition.  Said  answer  then  sets  up  the  following 
defenses  of  new  matter,  viz. : 

"1.  That  said  Hyam  H.  Cohen,  by  his  wiU,  duly  admitted 
to  probate,  devised  said  premises  to  his  daughters  Julia  and 
Victoria,  as  joint  tenants,  and  that  upon  the  death  of  the 
said  Victoria,  defendant  Julia  Herbert  acquired  the  whole  of 
said  property  by  right  of  survivorship. 

**2.  That  said  Victoria  Cohen  by  her  will,  duly  admitted 
to  probate  in  the  state  of  New  York,  by  a  court  having  juris- 
diction of  the  subject  matter  and  the  parties,  an  authenti- 
cated copy  of  said  will  and  the  probate  thereof  having  been 
duly  filed  in  the  recorder's  ofiSce  of  St.  Louis  county,  Missouri, 
devised  whatever  interest  she  had  in  said  property  to  defend- 
ant Julia  Herbert,  and  bequeathed  to  each  of  the  plaintiffs^ 
Samuel  H.  and  Maurice  H.  Cohen,  one-third  of  the  proceeds 
of  the  sale  of  all  her  bonds,  stocks  and  property,  and  that 
said  Samuel  H.  Cohen  and  Maurice  H.  Cohen  each  received 
and  took  the  interest  given  to  them  by  said  will. 

"3.  That  on  February  19,  1875,  Victoria  Cohen  entered 
into  an  antenuptial  contract  with  Richard  J.  Herbert, 
whereby  she  conveyed  her  interest  in  said  premises  to  Samuel 
Cohen  in  trust  for  her  sole  and  separate  use  and  benefit,  free 
from  all  rights  of  her  intended  husband,  and  for  such  other 
uses  as  she  might  '^^  from  time  to  time  appoint^  with  power 
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to  said  Victoria  to  devise  the  same  or  any  part  thereof  by 
her  last  will;  that  on  February  23,  1875,  said  Victoria  exer- 
cised said  power  of  appointment  so  reserved,  by  apx>ointing 
her  interest  in  said  premises  to  defendant,  Julia  Herbert,  in 
and  by  her  last  will  and  testament. 

'^4.  That  plaintiffs  are  estopped  to  daim  any  interest  in 
said  premises,  other  than  as  mortgagees  in  a  certain  deed  of 
trust  dated  July  31,  1876,  made  by  Julia  Herbert  to  secure 
a  loan  from  each  of  the  plainti£Es ;  that  by  said  deed  of  trust, 
which  was  signed  by  plaintiffs  as  cestuis  que  trust,  they  ac- 
knowledged Julia  Herbert  to  be  the  sole  owner  of  the  said 
premises,  and  acknowledged  that  the  same  had  been  devised  to 
said  Julia  and  Victoria  Cohen,  as  joint  tenants,  and  that  de- 
fendant Julia  Herbert,  relying  upon  plaintiff's  acknowledg- 
ment of  her  sole  ownership,  afterward  spent  large  studs  of 
money  in  improving  said  property. 

**5.  That  defendant  Julia  Herbert  now' is,  -and  for  more 
than  twenty-five  years  past  has  been,  in  actual,  open,  notorious, 
exclusive  and  adverse  possession  of  the  said  premises,  claiming 
title  to  the  whole  thereof." 

The  reply  denied  all  the  new  matter  set  up  in  the  answer. 

A  jury  was  waived  and  trial  had  before  the  Honorable 
James  R.  Einealy.  The  plaintiffs  offered  in  evidence  the  will 
of  Hyam  H.  Cohen,  which  was  duly  admitted  to  probate  in 
the  city  of  New  York  July  27, 1874,  and  an  authenticated  copy 
thereof  and  of  its  probate  filed  in  the  office  of  the  recorder  of 
deeds  of  the  city  (then  county)  of  St.  Louis,  Missouri,  on 
September  1,  1874. 

By  said  will  the  testator  devised  the  property  in  suit  to 
his  ''said  daughters  Julia  and  Victoria  jointly,"  and  he  also 
gave  to  said  Julia  and  Victoria  five  twenty-second  parts 
jointly,  and  his  daughter  Elizabeth,  eight  twenty-seconds,  his 
son  Samuel  four  twenty-seconds,  ***  and  Maurice  five  twenty- 
seconds  of  the  proceeds  of  the  sale  of  his  other  lands,  houses, 
bonds  and  stocks. 

It  appears  that  Victoria  Cohen  married  R.  J.  Herbert,  Feb- 
ruary 24,  1875,  and  died  on  May  7,  1876,  leaving  neith^ 
children  nor  mother  nor  father  surviving  her.  She  was  sur- 
vived by  her  two  brothers,  the  plaintiffs,  and  her  two  sisters, 
Julia  and  Elizabeth.  On  November  14,  1877,  the  defendant, 
Julia,  married  Richard  J.  Herbert.  At  the  time  of  her  death, 
Mrs.  Victoria  Herbert  lived  in  New  York,  and  left  a  last  will 
and  testament  which  she  had  executed  on  February  23,  1876^ 
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the  day  before  her  marriage  to  B.  J.  Herbert  was  solemnized. 
After  her  death,  this  will  was  duly  probated  in  New  York, 
and  in  it  the  plaintiff,  Samuel  H.  Cohen,  was  nam^d  as  one 
of  the  executors  and  he  qualified  and  acted  as  such,  and  the 
plaintiff  Samuel  H.  and  Maurice  Cohen  each  took  and  re- 
ceived one-third  of  the  said  Victoria  Herbert's  residuary  es- 
tate as  legatees  under  her  said  will,  besides  specific  legacies 
of  plate  and  jewelry.  By  the  said  will  Mrs.  Victoria  Her- 
bert devised  her  interest  in  the  property  in  question  to  her 
sister  Julia,  and  gave  one-third  of  the  proceeds  of  the  sale 
of  all  her  bonds,  stock,  etc.,  to  her  brother  Samuel  H.  Cohen, 
and  one-third  to  her  brother  Maurice  H.  Cohen,  and  named 
her  brother  Samuel  H.  Cohen  and  Richard  J.  Herbert  as  her 
executors  in  New  York.  On  July  31,  1876,  the  defendant, 
Julia  Cohen,  now  Herbert,  borrowed  from  each  of  the  plain- 
tiffs the  sum  of  nine  thousand  dollars,  and  executed  and  de- 
livered to  them  as  security  for  the  same  a  deed  of  trust  cover- 
ing the  whole  of  the  property  in  question;  since  that  time 
she  had  regularly  paid  to  the  plaintifib  the  interest  on  the 
loan  secured  by  said  deed  of  trust.  The  principal  of  said 
loan  was  used  by  Julia  Cohen  in  the  erection  of  a  five-story 
building  upon  the  lot  in  suit.  The  defendant,  Samuel  H. 
Cohen,  attended  **•  to  the  erection  of  this  new  building  for 
her.  It  was  finished  in  1877,  and  sometime  afterward  was 
destroyed  by  fire.  The  defendant,  R.  J.  Herbert,  collected 
the  insurance  upon  this  property  for  his  wife  Julia,  and  she 
used  the  insurance  money  in  rebuilding  the  premises.  It  also 
appears  that  Victoria  Cohen  and  her  intended  husband  R.  J. 
Herbert,  on  February  19,  1875,  entered  into  a  marriage  con- 
tract properly  signed  and  acknowledged  by  them  and  re- 
corded in  the  recorder's  office  in  the  then  county  of  St.  Louis 
on  March  3,  1875.  By  this  contract,  Victoria  Cohen  con- 
veyed to  Samuel  H.  Cohen,  as  trustee,  her  undivided  one- 
half  interest  in  the  property  in  suit  for  the  sole  and  separate 
use  and  benefit  of  the  said  Victoria  free  from  all  rights  of 
her  intended  husband  and  for  such  other  use  as  she  might 
thereafter  appoint  by  last  will  or  otherwise. 

The  decree  of  the  surrogate's  court  of  New  York  shows  that 
said  will  was  offered  for  probate  by  Samuel  H.  Cohen,  one 
of  the  executors  named  therein;  that  on  said  application  the 
mirrogate  court  did  ascertain  b^^  satisfactory  evidence  who 
were  the  husband  and  only  heirs  and  next  of  kin  of  the  de- 
eeased  and  their  respective  residences,  and  did  thereupon  issue 
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a  citation  to  said  husband,  heirs  and  next  of  kin  requiring^ 
them  to  appear  and  attend  the  probate  of  said  will  on  May 
25,  1876;  that  satisfactory  proof  was  made  of  the  service  of 
said  citation  in  the  mode  prescribed  by  law ;  that  no  one  ap- 
peared to  oppose  the  probate  of  the  will,  whereupon  the  sur- 
rogate took  the  proof  of  said  will,  and,  on  May  26,  1876,  ad- 
judged and  decreed  ''that  the  instrument  offered  for  pro- 
bate in  this  matter  is  the  last  will  and  testament  of  the  said 
testatrix,  and  as  such  is  valid  as  a  wiU  of  real  and  personal 
estate,  and  the  same  is  hereby  admitted  to  probate  as  a  will 
of  real  and  personal  estate.''  This  will  was  executed  in  ac- 
cordance with  the  requirements  of  the  laws  of  Missouri,  and 
probated  in  conformity  to  the  requirements  of  '^^  statutes 
of  this  state.  It  further  appeared  that  B.  J.  Ilerbert  and 
Samuel  H.  Cohen  administered  the  personal  estate,  and  paid 
the  legacies  given  by  her  said  will  to  the  legatees  named  there- 
in, and  made  their  report  and  settlements  to  the  surrogate's 
court  of  New  York,  October  24,  1878.  The  deed  of  trust  of 
July  81,  1876,  given  by  Julia  Cohen  to  secure  the  plaintifb 
the  repayment  of  the  eighteen  thousand  dollars  she  borrowed 
from  them,  covered  the  whole  property  in  question  and  con- 
tained the  following  recital:  "Being  the  same  property  ac- 
quired by  Hyam  H.  Cohen,  father  of  the  first  party,  hy 
deed  recorded  in  the  recorder's  office  of  the  county  of  St. 
Louis  in  book  No.  182,  page  140,  and  by  him  devised  to  the 
first  party  and  her  sister  Victoria,  now  deceased,  and  the  sur- 
vivors of  them,  as  may  be  seen  by  the  will  of  the  said  Hyam 
H.  Cohen  and  Victoria  Herbert,  duly  filed  and  recorded  in 
the  probate  court  of  the  said  St.  Louis  county."  This  deed 
of  trust  contained  the  statutory  covenants  of  warranty  and 
seisin,  and  was  signed,  sealed  and  acknowledged  by  both 
Samuel  H.  Cohen  and  Maurice  H.  Cohen,  and  recorded  in  St 
Louis  county  on  August  31,  1876. 

Julia  Herbert  testified  that  she  had  been  in  the  sole  pos- 
session of  this  property  from  the  death  of  her  sister  down 
to  the  present  time,  receiving  all  the  rents  and  income  there- 
from and  paying  all  the  taxes  and  repairs ;  that  she  and  her 
sister  Victoria  came  into  the  possession  of  the  property  in 
July,  1874;  that  at  the  time  of  Victoria's  death  they  were  in- 
tending to  tear  down  the  old  building  and  erect  upon  the 
property  a  five-story,  iron  and  stone  business  building;  that 
immediately  after  Victoria's  death,  she  (Julia)  proceeded 
to  carry  out  this  plan  and  sent  her  brother  Samuel  out  her» 
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from  New  York  to  make  arrangements  for  the  building ;  that 
she  borrowed  the  eighteen  thousand  dollars  secured  by  deed 
of  trust  from  her  brothers,  for  **®  the  purpose  of  putting 
up  a  new  building,  and  that  it  was  used  by  her  for  that  pur- 
pose; that  the  new  building  was  completed  in  the  spring  of 
1877,  and  she  placed  it  in  the  hands  of  J.  E.  Kaime  &  Brother 
to  rent  for  her ;  that  said  building  was  destroyed  by  fire  on 
December  17,  1878,  whereupon  she  sent  her  husband,  B.  J. 
Herbert,  to  collect  the  insurance  money  and  make  arrange- 
ments for  rebuilding  it;  that  she  collected  fifteen  thousand 
dollars  insurance,  which  was  all  put  into  the  new  building, 
together  with  five  or  six  thousand  dollars  additional  money 
advanced  by  her;  that  her  brothers,  Samuel  and  Maurice,, 
never  made  any  claim  to  any  ownership  in  this  property  until 
shortly  before  the  institution  of  this  suit,  in  the  fall  of  1902 ; 
that  in  1902,  she  was  making  arrangements  to  pay  off  the 
deed  of  trust  held  by  her  brothers,  by  borrowing  the  money 
from  another  source;  that,  to  make  this  new  loan,  it  became 
necessary  to  have  the  title  examined ;  that  the  title  examiner 
reported  certain  objections  to  her  title,  based  upon  the  wills 
of  Hyam  H.  Cohen  and  Victoria  Cohen,  and  that  for  the 
purpose  of  removing  such  objection  she  requested  her  brothers 
and  sister  Elizabeth  to  execute  to  her  a  quitclaim  deed  and 
they  then,  for  the  first  time,  claimed  an  interest  in  said  prop- 
erty. 

David  F.  Kaime  testified  that  Mrs.  Julia  Herbert  placed 
the  property  in  his  hands  in  the  spring  of  1877,  and  he  haa 
had  charge  of  it  ever  since  for  her;  that  he  collected  the  rents, 
paid  the  taxes  and  made  repairs,  and  has  remitted  the  bal- 
ance to  Mrs.  Herbert;  that  during  the  whole  of  that  time, 
the  property  has  been  assessed  in  the  name  of  Mrs.  Julia 
Herbert ;  that  he  occasionally  met  Samuel  and  Maurice  Cohen 
during  the  years  he  has  had  charge  of  the  property,  and  on 
such  occasions  they  would  speak  to  him  about  the  property, 
referring  to  it  as  **our  sister  Julia's  property  on  Broadway.'* 
That  neither  of  them  claimed  to  him  to  own  an  interest  there- 
in until  shortly  before  the  **^  bringing  of  this  suit;  that  in 
the  summer  of  1902  he  had  the  title  investigated  for  the  pur- 
pose of  making  a  new  loan  on  the  property  for  Mrs.  Her- 
bert, and  the  investigator  reported  the  title  defective,  and  in 
consequence  of  such  report  witness  advised  Mrs.  Herbert  to 
get  her  brothers  and  her  sister  to  make  her  a  quitclaim  deed. 
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The  defendants  offered  in  evidence  certain  sections  of  the 
statutes  of  New  York,  the  first  of  which  defines  the  surro- 
gate court  to  be  a  court  of  record ;  the  second  defines  the  juris- 
diction of  a  surrogate  as  follows:  ''First,  to  take  the  proof 
of  wills ;  to  admit  wills  to  probate.  Second,  to  grant  and  re- 
voke letters  testamentary.  Third,  to  direct  and  control  the 
conduct  and  settle  the  accounts  of  executors.  Fourth,  to  en- 
force the  payment  of  debts  and  legacies  and  to  distribute  the 
estate  of  the  deceased."  The  third  section  provides  that  a 
will  executed  by  an  unmarried  woman  should  be  deemed  re- 
voked by  her  subsequent  marriage. 

The  court  gave  and  refused  certain  declarations  of  law, 
which  will  be  noticed  in  the  course  of  the  opinion.  The  court 
found  the  issues  in  favor  of  the  defendants  and  rendered 
judgment  for  the  defendants  on  both  counts  of  the  petition. 
From  this  judgment,  the  plaintiffs  have  prosecuted  this  ai>- 
peal. 

1.  As  to  the  first  proposition  advanced  by  the  plaintiffs, 
to  wit,  that  by  the  will  of  Hyam  H.  Cohen,  his  daughters, 
Julia  and  Victoria,  became  tenants  in  common  of  the  prop- 
erty in  controversy,  and  that  upon  the  death  of  Victoria 
without  children  and  intestate,  if  the  court  should  find  from 
the  evidence  that  she  did  die  intestate  as  to  said  property, 
then  one-half  of  said  premises  descended  to  the  brothens  and 
sisters  of  Victoria  in  equal  parts,  there  is  no  controversy,  as 
our  statute,  section  4600  of  the  Revised  Statutes  of  1899, 
which  was  the  same  at  the  time  of  the  execution  of  the  will 
of  ""^  Hyam  H.  Cohen,  provides:  ** Every  interest  in  real 
estate  granted  or  devised  to  two  or  more  persons,  other  than 
executors  aud  trustees  and  husband  and  wife,  shall  be  a  ten- 
ancy in  common,  unless  expressly  declared,  in  such  grant  or 
devise,  to  be  in  joint  tenancy'*:  Rodney  v.  Landau,  104  Mo, 
251,  15  S.  W.  962;  Lemmons  v.  Reynolds,  170  Mo.  227,  71 
S.  W.  135. 

2.  The  decisive  question  in  this  cause  is.  Did  Victoria  Cohen 
Herbert  die  intestate  as  to  the  real  estate  in  controversy  here- 
in ?  That  she  made  a  will  which  was  executed,  attested  and 
probated  in  the  surrogate's  court  of  New  York  county  in 
the  state  of  New  York,  in  the  manner  prescribed  by  the  laws 
of  Missouri,  at  that  time — General  Statutes  of  Missouri  of 
1865,  page  528,  section  3,  and  page  529,  section  20 — ^is  con- 
ceded, or  at  least  fully  appears  by  the  evidence  in  the  cause. 
And  that  a  copy  of  said  will  and  of  the  judgment  admitting 
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it  to  probate  properly  authenticated  according  to  the  act  of 
Congress  was  recorded  in  the  recorder's  office  of  the  then 
county  of  St.  Louis,  on  June  6,  1876,  as  required  by  section 
34  of  the  General  Statutes  of  1865,  page  530,  also  appears. 
The  statute  of  this  state  in  force  at  that  time — sections  33 
and  34,  page  530  of  the  General  Statutes  of  1865 — ^as  at  pres- 
ent, dispensed  with  the  probate  anew  in  this  state  of  wills 
admitted  to  probate  in  another  state,  provided  they  were  exe- 
cuted, attested  and  proved  in  the  manner  required  by  our 
laws.     And  in  lieu  of  probate  anew  in  this  state  provided  the 
''authenticated  copies  of  such  wills  and  the  probate  thereof 
shall  be  recorded  in  the  same  manner  as  wills  executed  and 
proved  in  this  state,  and  shall  be  admitted  in  evidence  in  the 
same  manner  and  with  like  effect.'*    Accordingly,  it  has  been 
ruled  that  where  a  will  executed  in  another  state  according 
to  the  laws  of  Missouri  had  been  probated  and  recorded  in 
the  former  state  and  an  authenticated  copy  of  such  record 
was  filed  in  the  county  where  the  land  ^^  was  situated  in 
this  state  a  copy  of  this  last  record  furnished  conclusive  proof 
of  the  will :  Applegate  v.  Smith,  31  Mo.  166 ;  Keith  v.  Keith, 
97  Mo.  233,  10  S.  W.  597 ;  and  Penderson  v.  Missouri  Tie  & 
Timber  Co.,  104  Mo.  App.  290,  78  S.  W.  819.    And  it  is  the 
uniform  ruling  of  this  court  that  when  a  will  has  been  pro- 
bated in  the  court  having  probate  jurisdiction,  the  judgment 
of  probate  is  a  judicial  act,  and,  like  any  other  judgment  of 
the  court  of  competent  jurisdiction,  it  stands  as  a  judgment 
binding  upon  all  the  world  until  set  aside  in  the  mode  and 
within  the  time  allowed  by  our  law,  and  its  validity  as  a 
will  cannot  be  attacked  collaterally:  Jourden  v.  Meier,  31 
Mo.  40 ;  Dilworth  v.  Rice,  48  Mo.  124 ;  1  Woerner  on  the  Law 
of  Administration,  2d  ed.,  sec.  145;  In  re  Broderick's  Will, 
21  Wall.  (U.  S.)  503,  22  L.  ed.  599. 

But  the  plaintiffs  contend  that  both  by  the  laws  of  New 
York  and  of  this  state  at  the  time  of  the  execution  of  her 
will  by  Victoria  Cohen  said  will  was  revoked  by  her  subse- 
quent marriage  to  the  defendant,  Richard  J.  Herbert:  Gen. 
Stats.  1865,  p.  528,  sec.  6,  now  Rev.  Stats.  1899,  sec.  4607; 
2  Wagner's  Stats.  1872,  p.  1365,  sec.  6;  4  N.  T.  Rev.  Stats. 
1901,  p.  4889,  sec.  44;  2  N.  Y.  Rev.  Stats.  64,  sec.  44.  The 
learned  counsel  for  the  plaintiffs  have  cited  us  to  various  de- 
cisions of  the  New  York  courts,  notably  Brown  v.  Clark,  77 
N.  Y.  369,  Matter  of  Davis'  Estate,  1  Tucker's  Surrogate 
Reports,  107,  and  Lathrop  v.  Dunlop,  4  Hun,  213,  to  estab- 
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lish  the  proposition  that  the  subsequent  marriage  of  Victoria 
Cohen  revoked  her  will.  Now,  as  to  these  cases,  Brown  v. 
Clark  was  an  appeal  from  the  order  of  the  supreme  court 
reversing  a  decree  of  the  surrogate,  which  had  denied  pro- 
bate to  an  instrument  presented  as  the  last  will  and  testa- 
ment of  Mary  J.  Clark  Proctor,  deceased.  Mary  J.  Clark 
executed  said  instrument  as  her  last  will  on  August  25,  1873  ; 
subsequently  she  married  Mr.  Proctor.  After  her  marriage, 
and  on  December  7,  1876,  she  executed  a  ^^  codiciL  She 
died  October  1,  1877.  The  surrogate  court  held  that  the  will 
was  revoked  by  the  subsequent  marriage  of  the  testatrix,  and 
in  this  opinion  the  court  of  appeals  concurred,  both  on  the 
ground  that  by  the  common  law  the  marriage  of  a  woman, 
operated  as  an  absolute  revocation  of  her  prior  will  (Forse 
and  Hembling's  Case,  4  Coke,  61;  Eodsden  v.  Lloyd,  2  Bro. 
Ch.  534,  and  2  N.  Y.  Rev.  Stats.,  64,  sec.  44),  and  that  the 
testamentary  capacity  conferred  upon  married  women  by  the 
statute  of  that  state  did  not  repeal  either  the  common  law 
or  the  statute  providing  that  the  marriage  of  a  feme  sole  re- 
voked her  will.  It  will  be  observed  that  the  question  arose 
on  a  direct  application  to  probate  the  will  and  not  as  to  the 
effect  of  a  probate.  To  the  same  effect  is  the  case  of  Davis^ 
Estate  in  1st  Tucker.  In  that  case  the  will  was  adjudged  re- 
voked by  the  surrogate  court  pending  the  proceedings  in  that 
court  and  as  soon  as  the  fact  of  the  subsequent  marriage  was 
made  to  appear.  Lathrop  v.  Dunlop,  4  Hun,  213,  was  an 
appeal  from  a  decision  of  the  surrogate  court  refusing  te 
admit  to  probate  the  will  of  Mrs.  Jessie  Dunlop  Empson. 
It  appears  that  Miss  Dunlop  duly  executed  her  will  and  after- 
ward married  and  about  two  months  after  her  marriage  died. 
Her  will  was  presented  for  probate  and  refused  on  the  ground 
of  subsequent  marriage,  so  that  the  case  in  principle  is  like 
unto  Brown  v.  Clark,  77  N.  Y.  369. 

To  the  same  effect  is  Swan  v.  Hammond,  138  Mass.  45,  52 
Am.  Rep.  255,  which  was  a  direct  appeal  from  the  probate 
court  admitting  a  will  made  by  a  single  woman,  who  had  sub- 
sequently married,  to  probate.  The  court  held  that  the  sub- 
sequent marriage  was  a  revocation.  And  so,  also,  was  the 
case  of  Blodgett  v.  Moore,  141  Mass.  75,  5  N.  E.  470.  The 
case  of  Crum  v.  Sawyer,  132  111.  443,  24  N.  E.  956,  was  a 
bill  in  equity  brought  by  the  surviving  husband  of  Mrs.  Cnim 
to  enforce  a  contract  made  between  a  husband  and  wife  dur- 
ing coverture.    It  appears  that  the  wife  ^"^  prior  to  her  mar- 
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riage  had  executed  a  will  and  a  codicil,  and  it  was  held  that 
the  subsequent  marriage  revoked  and  annulled  her  will.  But 
there  was  no  probate  of  the  said  will,  and  hence  the  question 
now  before  us  was  not  involved  in  that  case,  so  that  we  recur 
to  the  original  proposition,  What  was  the  effect  of  the  judg- 
ment of  the  surrogate  court  of  New  York  county  admitting 
to  probate  the  will  of  Mrs.  Victoria  Cohen  Herbert,  notwith- 
standing the  law  of  Missouri  at  that  time  provided  that  the 
subsequent  marriage  of  a  single  woman  would  revoke  her 
will  made  prior  to  her  marriage?  We  have  already  seen 
that  by  the  laws  of  this  state  the  judgment  of  a  probate  court 
admitting  a  will  to  probate  has  the  full  force  and  effect  of 
a  judgment  of  any  other  court  of  competent  jurisdiction,  and 
the  will  of  the  testator  or  testatrix  stands  as  his  or  her  will 
until  set  aside  in  the  mode  and  within  the  time  allowed  by 
law,  and  its  validity  as  a  will  cannot  be  attacked  collaterally. 
That  the  will  might  have  been  successfully  attacked  when  it 
was  offered  for  probate  in  the  surrogate  court  cannot  avail 
the  plaintiffs  at  this  time,  unless  the  rule  forbidding  a  col- 
lateral attack  upon  a  judgment  of  a  court  of  competent  juris- 
diction is  entirely  disregarded. 

The  question  is  not  a  new  one  in  other  jurisdictions  in  this 
eountry.  Thus  in  Poplin  v.  Hawke,  8  N.  H.  124,  the  court 
said:  "The  first  question  is  whether  M.  Thom  took  anything 
under  the  last  wills  of  Abigail  Graves  and  Betty  Thom.  These 
wills  were  made  during  the  lives  of  their  husbands;  and  it 
has  been  settled  in  this  state  ....  that  a  married  woman  has 
no  power  to  devise  lands  by  will.  If,  then,  the  question  was 
on  the  allowance  of  the  wills  of  Abigail  Graves  and  Betty 
Thom,  it  must  be  held  that  they  had  not  power  to  devise, 
and  the  instruments  be  rejected.  But  both  these  wills  have 
been  allowed  and  proved  in  the  probate  court.  The  decrees 
of  allowance  stand  unreversed,  ***  and  those  interested  in 

the  estate  have  taken  no  appeal The  statute  of  1791 

did  not  declare,  in  express  terms,  the  effect  of  a  decree  of 
the  probate  court,  allowing  and  approving  of  a  will  purport- 
ing to  contain  a  devise  of  real  estate.  But,  from  tlie  provi- 
sions of  the  act,  it  is  not  doubted  that  it  was  intended  the 
decree,  unless  appealed  from,  should  be  conclusive  in  pass- 
ing the  title  of  the  estate,  according  to  the  provisions  of  the 
will,  and  bind  all  persons  interested.  The  construction  of 
those  provisions  may  come  up  incidentally  in  suits  at  law; 
but  the  power  and  capacity  of  devising  by  any  person  seised, 
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the  sanity  of  the  testator,  the  due  attestation,  and  all  ques- 
tions relating  to  the  validity  of  the  will  itself,  are  proper  sub- 
jects of  adjudication  upon  the  hearing,  when  the  will  is  pre- 
sented for  probate.    This  must  necessarily  be  the  case.^' 

In  Parker  v.  Parker,  11  Gush.  (Mass.)  519,  it  appeared 
that  the  will  was  made  in  New  nampshire  by  a  married 
woman,  admitted  to  probate  there,  and  a  copy  of  the  will 
and  such  probate  recorded  in  Massachusetts,  as  provided  by 
statute  of  the  latter  state.  Under  the  law  of  both  said  states, 
a  married  woman  had  no  capacity  to  make  a  wilL  Held,  that 
the  New  Hampshire  probate,  filed  and  recorded  in  Massa- 
chusetts where  the  land  was,  unappealed  from  and  unre- 
versed, was  final  and  conclusive  upon  the  heirs  of  the  testa- 
trix, and  that  they  could  not  deny  the  legal  capacity  of  the 
testatrix  to  make  such  a  will. 

In  Cochran  v.  Young,  104  Pa.  333,  it  appeared  that  a  will 
devising  real  estate  was  duly  admitted  to  probate  on  Sep- 
tember 5,  1862.  On  February  11,  1881,  a  codicil  of  a  later 
date  disposing  of  the  same  property  in  a  different  manner 
was  admitted  to  probate.  An  action  of  ejectment  was  brought 
by  the  devisee  under  the  codicil  against  the  grantee  of  the 
original  devisee  under  the  first  probate.  Held,  the  probate 
of  the  ^^^  original  will,  not  having  been  contested  within 
five  years  as  allowed  by  statute,  was  conclusive  upon  all  par- 
ties and  was  not  revoked  by  the  subsequent  probate  of  the 
codicil.  The  court  said:  **We  are  bound  to  accept  the  will 
of  October  22,  1861,  as  the  testator's  last  will  and  testament; 
its  validity  cannot  now  be  questioned  as  to  the  realty  devised 
under  it.  We  have  no  right  to  assume  that  the  paper  of 
June  18,  1862,  was  his  last  will,  simply  because  it  bears  a 
later  date  than  the  former;  the  presumption  is  otherwise, 
and  that  presumption  is  now  conclusive." 

In  Winslow  v.  Donnelly,  119  Ind.  565,  22  N.  E.  12,  the 
court  said:  ''The  appellants  seek  a  decree  quieting  title,  and 
allege  in  their  complaint  that  their  title  is  clouded  by  a  de- 
vise to  the  appellee.     They  aver  that  the  will  containing  the 

devise  was  procured  by  the  fraud  of  the  devisee The 

complaint  also  alleges  that  the  will  'was  duly  admitted  to 
probate  in  the  district  court  of  Cedar  county,  Iowa,  and  a 
duly  authenticated  copy  of  said  will,  and  the  probate  thereof 
had  been  filed  and  recorded,  under  the  provisions  of  the  stat- 
ute of  this  state,  in  Parker  county.'  The  trial  court  did 
not  err  in  sustaining  the  demurrer  to  the  complaint     The 
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judgment  of  the  district  court  of  Cedar  county,  Iowa,  pre- 
cludes the  appellant  from  attacking  the  will  in  an  action  to 
quiet  title." 

In  Bowen  v.  Allen,  113  111.  53,  55  Am.  Rep.  398,  the  action 
was  ejectment.  The  plaintiff  offered  in  evidence  the  will  of 
Ann  Quinn,  admitted  to  probate  by  the  Marion  county  pro- 
bate court,  which  judgment  was  affirmed  on  appeal  to  the 
circuit  court.  It  was  shown  that  the  will  was  made  while 
she  was  unmarried,  and  that  she  subsequently  married.  Un- 
der the  Illinois  law  the  subsequent  marriage  operated  as  a 
revocation  of  the  will.  The  court  said:  ''It  is  also  urged  that 
the  marriage  of  testatrix  after  its  execution  revoked  the  will. 
This  is  concluded  by  the  judgment  of  the  circuit  court,  ^"^  es- 
tablishing and  admitting  the  will  to  probate.  This  was  a 
question  to  be  considered  in  that  case,  and  no  doubt  was.  The- 
question  tried  there  was,  whether  it  was  the  will  of  testa- 
trix, and  after  hearing  the  evidence,  on  the  trial,  it  was  found 
that  it  was,  and  that  finding  must  stand  until  the  judgment 
is  reversed  or  otherwise  annulled  by  some  regular  proceed- 
ing had  for  the  purpose.  As  long  as  it  stands  unreversed 
and  unimpeached,  it  imports  verity  in  all  collateral  proceed- 
ings. We  must,  therefore,  receive  and  act  upon  it  as  the  last 
will  of  testatrix." 

In  Evansville  I.  &  Cold  Storage  Co.  v.  Winsor,  148  Ind. 
682,  48  N.  E.  592,  under  a  statute  in  terms  very  much  like 
section  35,  page  530,  General  Statutes  of  Missouri  of  1865, 
it  was  held  that  where  the  will  of  a  married  woman  had  been 
admitted  to  probate  in  New  York,  and  a  copy  thereof  and 
of  its  probate  filed  in  Indiana  where  the  land  was  situated, 
such  will  could  be  contested  in  the  latter  state  within  three 
years  of  the  filing  thereof,  on  the  ground  that  the  will  was, 
under  the  Indiana  statute,  revoked  by  the  subsequent  birth 
of  issue  to  the  testatrix. 

Under  the  General  Statutes  of  1865,  sections  29  to  35, 
page  530,  the  plaintiffs  in  this  case  might  have  contested 
the  will  of  Victoria  Cohen  Herbert  within  five  years  after 
said  will  was  filed  for  record  in  this  state,  upon  the  ground 
on  which  they  now  seek  to  avoid  its  force  and  effect.  But 
having  failed  to  avail  themselves  of  the  remedy  in  the  mode 
and  within  the  time  provided  by  our  laws,  the  will  of  Victoria 
Cohen  by  which  her  interest  in  the  real  estate  in  suit  in  this 
case  veas  devised  to  the  defendant  Julia  Herbert  must  be 
given  full  force  and  effect,  and  held  to  have  passed  her  un- 
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divided  interest  therein  to  her  sister  Julia,  as  has  been  re- 
cently held  by  this  court  in  Stevens  v.  Oliver,  200  Mo.  492, 
«8  S.  W.  492 ,  reaffirming  Jourden  v.  Meier,  31  Mo.  40,  Stowe 
V.  Stowe,  140  Mo.  594,  41  S.  W.  951,  and  Stevens  v.  Lar- 
will,  110  Mo.  App.  140,  84  S.  W.  113,  wherein  it  was  said: 
^'The  suit  for  •*''  partition  cannot  be  regarded  as  a  contest 
of  the  will.  The  will  was  duly  probated  and  can  be  con- 
tested only  by  a  proceeding  in  the  manner  required  by  sec- 
tions 4622  and  4636  of  the  Revised  Statutes  of  1899."  It 
goes  without  saying  that  the  count  in  ejectment  herein  is  also 
a  coUateral  attack  upon  the  judgment  of  the  surrogate  court 
which  was  duly  filed  and  recorded  in  the  office  of  the  recorder 
of  deeds  of  the  city  (then  county)  of  St.  Louis,  on  June  6, 
1876.  Accordingly,  it  must  be  ruled  that  the  circuit  court 
committed  no  error  in  refusing  the  second  instruction  re- 
quested by  the  plaintiffs. 

The  learned  counsel  on  both  sides  have  discussed  other  in- 
teresting propositions  in  this  case,  to  wit,  whether  the  plain- 
tiffs are  not  estopped  by  reason  of  their  having  received  and 
taken  their  share  of  their  sister  Victoria's  estate  under  the 
laws  of  the  state  of  New  York,  and  by  their  conduct  in  hav- 
ing loaned  their  said  sister  Julia  eighteen  thousand  dollars 
on  this  property  and  taken  her  deed  of  trust  conveying  the 
whole  of  the  same  to  secure  the  said  loan.     Counsel  on  both 
sides  have  also  discussed  whether  the  statute  of  limitations 
has  or  has  not  barred  the  right  of  the  plaintiffs  to  recover  in 
this  case,  and  whether  the  possession  of  the  said  Julia  Her- 
bert has  or  has  not  been  adverse  to  plaintiffs'  rights.    And  on 
the  part  of  the  defendants  there  is  an  able  and  learned  dis- 
cussion as  to  whether  or  not  the  will  of  the  said  Victoria, 
although  not  good  as  a  will,  may  not  be  held  a  valid  execu- 
tion of  the  power  of  appointment  reserved  to  her  in  her  ante- 
nuptial contract  with  R.  J.  Herbert.    We  have  considered 
the  briefs  on  these  points,  but  inasmuch  as  we  have  reached 
the  conclusion  that  the  judgment  of  the  surrogate  court  of 
the  county  of  New  York  probating  the  will  of  Victoria  Cohen 
and  the  subsequent  filing  of  the  same  and  the  probate  thereof 
in  the  office  of  the  recorder  of  deeds  of  St.  Louis  county,  and 
the  failure  of  the  plaintiffs  to  ^^  contest  that  will  within 
five  years  after  its  recording  in  St.  Louis  county,  conclusively 
established  the  title  of  Julia  Cohen  Herbert  to  the  undivided 
one-half  of  the  property  in  question,  we  deem  it  entirely  un- 
necessary to  decide  the  propositions  so  ably  discussed  by  the 


July,  1907.]  Cohen  v.  Herbert.  785 

respective  counsel.    The  judgment  of  the  circuit  court  must 
bOy  and  is,  affirmed. 

Fox,  P.  J.,  and  Burgess,  J.,  concur. 


The  Concltuivenesi  of  the  Probate  of  a  forei^  will  has  reeentlj  been 
under  consideration  in  Be  Gertsen's  Will,  127  Wis.  602,  115  Am.  St. 
Bep.  1060;  State  y.  District  Court,  34  Mont  96,  115  Am.  St.  Bep.  610, 
and  note. 
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MAESDEN  V.  HARLOCKER. 

[48  Or.  90,  85  Pac.  328.] 

ELECTIONS — ^Necessity  of  Notice. — ^In  the  ease  of  general 
elections  the  statutory  requirements  for  issuing  proclamations  or 
giving  notice  are  treated  as  directory  only,  but  in  the  case  of  special 
elections  such  requirements  are  considered  mandatory,     (p.  788.) 

ELECTIONS — Order  or  Notice  of  Local  Option  Election. — ^As 

the  right  to  vote  under  the  Oregon  statutes  upon  the  question  of  pro- 
hibiting the  sale  of  intoxicating  liquors  in  any  particular  district  is 
inaugurated  by  filing  a  petition  the  election  held  in  pursuance  thereof 
is  special,  and  hence  the  making  of  an  order  therefor  by  the  county 
court  is  mandatory  and  a  condition  precedent  to  a  yalid  election, 
(p.  791.) 

COUBTS. — ^A  Court  Consists  of  Persons  Officially  ABaembled 
under  authority  of  law  at  the  appropriate  time  and  place  for  the  ad- 
ministration of  justice,     (p.  791.) 

COUBTS. — ^The  Law  Makes  a  Distinction  Between  a  Jndge 

and  a  judicial  tribunal,     (p.  791.) 

ELECTIONS — ^Irregularity  of  Court  in  Ordering  Local  Opttm 
Election. — Where  the  statutes  confer  on  the  county  authority  to  order 
an  election  on  the  question  of  selling  intoxicating  liquors  in  a  par- 
ticular district,  a  memorandum  signed  by  members  of  the  court  sepa- 
rately and  at  various  times  and  places  in  the  county  is  not  an  order 
signed  by  the  court,     (p.  791.) 

ELECTIONS.— A  Court  of  Equity  will  Enjoin  the  Canvass  of 

a  vote  at  a  local  option  election,  which  election  is  invalid  because 
not  ordered  as  prescribed  by  law,  if  no  provision  for  a  contest  if 
made  by  statute,     (p.  792.) 

The  two  cases  of  Marsden  v.  Harlocker  and  MePherson  v. 
Harlocker  were  argued  and  submitted  together.  The  first  was 
a  suit  to  enjoin  the  county  commissioners  to  canvass  the  vote 
cast  at  a  local  option  election.  A  demurrer  to  the  complaint 
was  sustained,  and  the  plaintiff  declining  to  plead  further, 
the  suit  was  dismissed  and  he  appeals.  The  latter  case  is  a 
writ  of  review  to  have  the  determination  of  the  officers  of 

(788) 
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the  county  in  the  matter  of  the  election  reviewed  and  vacated. 
The  writ  was  denied,  and  the  petitioner  appeals. 

Coke  &  Seabrook  and  J.  M.  Upton,  for  the  appellant. 

George  W.  Brown,  district  attorney,  Bronaugh  &  Bronaugh 
and  George  F.  Martin,  for  the  respondents. 

•*  MOORE,  J.  It  is  contended  by  plaintiff's  counsel  that 
the  failure  of  the  county  court  of  Coos  county,  as  confessed 
by  the  demurrer,  to  order  an  election  as  prayed  for  in  the 
petition  therefor,  rendered  all  the  proceedings  attempted  to 
be  had  in  pursuance  thereof  invalid,  and,  this  being  so,  the 
court  erred  in  not  enjoining  the  defendants  from  invading 
the  property  rights  of  their  client  in  attempting  to  put  into 
execution  such  void  proceedings.  The  record  shows  that 
though  the  county  court  of  Coos  county  did  not  convene  in 
regular  or  special  session  •*  within  the  time  alleged  in  the 
complaint,  the  defendants;  as  members  thereof,  at  different 
times  and  in  various  parts  of  the  county,  individually  sub- 
scribed their  names  to  a  writing  purporting  to  call  an  elec- 
tion to  be  held  at  the  time  and  for  the  purpose  specified  in 
the  petition,  and  this  memorandum  having  been  entered  in 
the  records  of  such  court,  it  is  maintained  by  defendants^ 
counsel  that  the  provisions  of  the  local  option  act  (Laws  1905, 
p.  41,  c.  2)  vest  the  county  clerk  of  each  county  with  judicial 
authority  to  determine  the  preliminary  steps  necessary  to 
confer  jurisdiction  of  the  subject  matter,  and  that  when  he 
has  exercised  this  power,  the  calling  of  an  election  in  pur- 
suance thereof  by  the  county  court  is  a  mere  ministerial  duty, 
requiring  neither  discretion  nor  judgment,  and  such  order 
may  properly  be  made  as  in  the  case  at  bar,  and  therefore 
no  error  was  committed  as  alleged. 

The  defendants'  oounsel,  in  support  of  the  decree  rendered 
herein,  invoke  the  rule  announced  by  a  majority  of  the  court 
in  People  v.  Brenham,  3  Cal.  477,  where  it  was  held  that  the 
time  and  place  of  an  election  having  been  prescribed  by  a 
city  charter,  the  failure  of  the  council  to  perform  any  duty 
required  of  them  prior  to  an  election  should  not  defeat  the 
choice  of  the  electors  when  exercised  in  selecting  officers  for 
the  municipality.  We  do  not  think  the  prevailing  opinion 
in  that  case  is  founded  in  reason  or  supported  by  authority. 
The  doctrine  there  promulgated  has  since  been  practically 
repudiated  by  the  court  making  it.    Thus,  in  People  v.  Porter, 
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6  Cal.  26,  it  was  ruled  that  the  proclamation  of  the  governor, 
required  by  statute,  was  necessary  to  the  validity  of  a  special 
election.  In  People  v.  Weller,  11  Cal.  49,  70  Am.  Dec  754, 
it  was  decided  that  an  election  to  fiU  a  vacancy  was  invalid 
unless  held  under  and  in  pursuance  of  the  governor  *s 
proclamation,  which  was  mandatory  and  necessary  to  give 
notice  to  the  electors  that  an  election  was  to  be  held  for  such 
purpose.  To  the  same  eflPect  are  the  cases  of  People  v.  Ros- 
borough,  14  Cal.  180,  and  Kenfield  v.  Irwin,  52  Cal.  164,  in 
which  latter  case,  Mr.  Chief  Justice  Wallace,  speaking  for 
the  court,  says:  *'The  time  of  holding  an  election,  whether 
general  or  ^^  special,  must  be  authoritatively  designated  in 
advance,  either  by  law  or  by  some  means  which  the  law  has 
prescribed;  otherwise  the  election  ja  held  without  authority, 
and  is  ineflfectual  for  any  purpose." 

1.  In  all  general  elections,  the  time,  place  and  manner  of 
holding  which  are  prescribed  by  law,  the  rule  is  well  settled 
that  electors  must  take  notice  thereof,  and  as  a  corollary  to 
this  legal  principle  any  requirement  for  the  issuing  of 
proclamations  or  the  giving  of  other  notice  in  respect  to  such 
elections  must  be  treated  as  directory  only :  McCrary  on  Elec- 
tions, 4th  ed.,  sec.  185;  Stephens  v.  People,  89  111.  337.  In 
the  case  of  special  elections,  however,  all  the  statutory  re- 
quirements as  to  proclamations  or  other  means  of  giving 
notice  are  considered  as  mandatory,  and  must  be  observed 
in  order  to  render  the  vote  of  the  electors  participating  therein 
valid:  People  v.  Kerwin,  10  Colo.  App.  472,  51  Pac.  530; 
Demaree  v.  Johnson,  150  Ind.  419,  49  N.  B.  1062,  50  N.  E. 
376 ;  Morgan  v.  Gloucester  City,  44  N.  J.  L.  137 ;  McHan  v. 
Connell  (Tex.  App.),  15  S.  W.  284.  Thus,  in  State  v.  Tucker, 
32  Mo.  App.  620,  it  was  ruled  that  an  election  under  a  local 
option  liquor  law,  which  could  be  held  on  the  happening  of 
certain  conditions,  was  special,  and  that  all  the  preliminan* 
steps  prescribed  should  have  been  taken  in  order  to  give  valid- 
ity to  the  election.  To  the  same  effect,  in  construing  local 
•option  liquor  acts,  see  In  re  Sullivan,  34  Misc.  Rep.  598,  70 
N.  Y.  Supp.  374 ;  In  re  Powers,  34  Misc.  Rep.  636,  70  N.  Y. 
Supp.  590;  In  re  O'Hara,  63  App.  Div.  512,  71  N.  Y.  Supp. 
613. 

The  reason  for  this  rule  rests  upon  the  doctrine  that 
suffrage  is  a  valuable  civil  right,  to  the  exercise  of  which 
each  qualified  person  is  entitled,  and  he  must  be  givoi  or 
charged  with  notice  as  to  when,  where  and  for  what  porpose 
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he  is  to  vote.  If,  by  operation  of  law,  the  election  invariably 
occurs  at  stated  intervals,  without  any  superinducing  cause, 
except  the  e£Qux  of  time,  the  election  is  general,  in  which  case 
all  qualified  persons  are  presumed  to  have  knowledge  thereof, 
and  hence  the  failure  of  any  officer  or  person  upon  whom  the 
duty  devolves  to  give  a  prescribed  notice  does  not  invalidate 
the  votes  cast  thereat.  ^^  Where,  however,  some  local  project 
may  be  initiated  by  petition  or  other  means,  an  election  to 
determine  whether  such  proposition  shall  be  adopted  is  special, 
and  the  electors  cannot  be  presumed  to  have  knowledge  of  an 
application  of  the  power  which  calls  for  the  necessity  of  exer- 
cising the  electoral  franchise,  in  which  instance  a  compliance 
with  all  the  statutory  requirements  in  respect  to  the  perform- 
ance of  the  conditions  precedent  is  mandatory  in  order  to 
validate  the  election. 

The  provisions  of  the  local  option  act  in  this  state  (Laws 
1905,  p.  41,  c.  2),  so  far  as  deemed  involved  herein,  are  as 
follows : 

**  Section  1.  "Whenever  a  petition  therefor  signed  by  not 
less  than  ten  per  cent  of  the  registered  voters  of  any  county 
in  the  state  ....  shall  be  filed  with  the  county  clerk  of  such 
county  in  the  manner  in  this  act  prescribed,  the  county  court 
of  such  county  shall  order  an  election  to  be  held  at  the  time 
mentioned  in  such  petition,  ....  to  determine  whether  the 
sale  of  intoxicating  liquors  shall  be  prohibited  in  such  county. 
....  In  determining  whether  any  such  petition  contains  the 
requisite  percentage  of  legal  voters,  said  percentage  shall  be 
based  on  the  total  vote  in  such  county  ....  for  justice  of 
the  supreme  court  at  the  last  preceding  general  election ;  pro- 
vided, that  iii  no  event  shall  more  than  five  hundred  petition- 
ers, who  are  legal  voters,  be  necessary  upon  any  petition  to 
require  an  election  as  herein  pi-ovided.'' 

**Sec.  3.  The  petition  therefor  shall  be  filed  with  the 
county  clerk  not  less  than  thirty  nor  more  than  ninety  days 
before  the  day  of  election." 

*  *  Sec.  6.  The  county  clerk  shall,  upon  receipt  of  such  peti- 
tion, immediately  file  the  same,  and  shall  thereupon  compare 
the  signatures  of  the  electors  signing  the  same  with  their  sig- 
natures on  the  registration  books  of  the  election  then  pending, 
or  if  nonpending,  then  with  the  signatures  on  the  registration 
books  and  blanks  on  file  in  his  office  for  the  preceding  general 
election.  If  the  requisite  number  of  qualified  electors  shall 
liave  signed  the  petition,  and  if  not  inconsistent  with  the  pro- 
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visions  of  sections  1,  12  and  14  of  this  act,  he  shall  thereupon 
see  that  it  is  entered  in  full  in  the  records  of  the  county  court 
as  required  by  section  1  of  this  act.'* 

^'Sec.  12.  If  at  any  time  an  election  hereunder  shall  result 
in  prohibition  for  any  subdivisions  of  county  as  a  whole,  or 
any  precinct  of  said  county,  no  election  hereunder  shall  be 
held  ®*  within  said  prohibition  territory  except  an  election 
for  the  entire  county  before  the  first  Monday  in  June  of  the 
second  calendar  year  following,  and  not  then  unless  petitioned 
therefor  by  the  required  number  of  legal  voters  and  subject 
to  the  provisions  in  section  14  of  this  act." 

*.*Sec.  14.  When  prohibition  has  been  carried  at  an  elec- 
tion held  for  the  entire  county,  no  election  on  the  question  of 
prohibition  shall  be  thereafter  held  in  any  subdivision  or  pre- 
cinct thereof  until  after  prohibition  has  been  defeated  at  a 
subsequent  election  for  the  same  purpose,  held  for  the  entire 
county,  in  accordance  with  the  provisions  of  this  act," 

2.  It  will  appear  from  an  examination  of  the  excerpts 
quoted  that  the  only  duty  specifically  imposed  on  the  county 
clerk  of  any  county,  so  far  as  it  relates  to  a  prohibition  peti- 
tion, is  to  compare  the  names  of  the  electors  appended  thereto 
with  their  signatures  on  the  registration  books  or  blanks,  and 
if  the  application  calls  for  an  election  for  a  subdivision  of  a 
county,  he  is  required  to  see  that  the  petition  is  entered  in 
the  records  of  the  county  court.  Who  is  to  determine  whether 
or  not  the  petition  contains  the  requisite  number  of  legal  vot- 
ers, and  is  otherwise  sufficient,  is  not  directly  stated  in  the 
act  under  consideration.  It  would  seem,  however,  that  since 
the  county  court  is  required  to  order  an  election  when  a  proper 
petition  therefor  has  been  filed,  that,  in  the  absence  of  any 
positive  declaration  on  the  subject,  it  must  be  incumbent  upon 
such  court  to  determine  the  preliminary  questions  involved 
as  a  condition  precedent  to  making  the  order.  As  a  petition 
is  required  to  be  filed  not  less  than  thirty  nor  more  than  ninety 
days  prior  to  the  day  of  election,  ample  time  is  thus  given 
for  making  the  application  so  as  to  secure  an  order  at  a  regu- 
lar session  of  the  county  court  within  the  time  prescribed. 

We  believe  that  a  fair  construction  of  the  local  option  law. 
considered  in  its  entirety,  requires  that  after  a  county  clerk 
has  examined  a  petition  for  a  prohibition  election,  compared 
the  names  subscribed  thereto  with  the  signatures  of  the  quali- 
fied electors  as  they  appear  on  the  registration  books  or  blanks, 
so  as  to  identify  the  petitioners,  it  then  becomes  the  duty  of 
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the  county  court  to  inspect  such  petition,  and  to  examine  its 
records  to  ascertain  whether  or  not  the  application  complies 
^^  with  sections  1,  12  and  14  of  the  act,  and  if  the  court  con- 
cludes that  these  necessary  requirements  are  fulfilled,  it 
should  order  an  election,  which  is  tantamount  to  a  proclama- 
tion authorizing  the  county  clerk  to  issue  notices  thereof.  As 
the  right  to  vote  upon  the  question  of  prohibiting  the  sale  of 
intoxicating  liquors  is  inaugurated  by  filing  a  petition,  the 
election  held  in  pursuance  thereof  is  special,  and  hence  the 
making  of  an  order  therefor  by  a  county  court,  Vhich  in  this 
particular  respect  at  least  requires  an  exercise  of  discretion 
and  judgment,  is  mandatory,  and  becomes  a  condition  pre- 
cedent to  the  holding  of  a  valid  election. 

3.  "A  court,"  say  the  editors  of  the  American  and  English 
Encyclopedia  of  Law  (volume  8,  second  edition,  page  22),  **may 
be  defined  as  a  body  in  the  government,  organized  for  the 
public  administration  of  justice  at  the  time  and  place  pre- 
scribed by  law."  A  court  consists  of  persons  officially  assem- 
bled under  authority  of  law  at  the  appropriate  time  and  place 
for  the  administration  of  justice :  Dunn  v.  State,  2  Ark.  229, 
35  Am.  Dec.  54 ;  In  re  Allison,  13  Colo.  525,  16  Am.  St.  Rep. 
224,  22  Pac.  820,  10  L.  R.  A.  790 ;  Board  of  Commissioners  v. 
Gwin,  136  Ind.  562,  36  N.  E.  237,  22  L.  R.  A.  402.  Our 
statute  observes  the  distinction  usually  recognized  between  a 
judge  and  a  judicial  tribunal,  and  provides  that  this  officer 
may  exercise  out  of  court  such  powers  only  as  are  expressly 
conferred  upon  him:  B.  &  C.  Comp.,  sec.  933.  The  county 
court  of  Coos  county  did  not  meet  in  regular  or  special  ses- 
sion, nor  assemble  at  the  time  or  place  prescribed  by  law, 
and  the  memorandum  signed  by  the  defendants,  purporting 
to  authorize  an  election  to  determine  whether  the  sale  of  in- 
toxicating liquors  as  a  beverage  should  be  prohibited  in  that 
county,  was  not  an  order  within  the  accepted  meaning  of 
that  term.  No  election  ever  having  been  ordered,  the  votes 
cast  in  Coos  county,  November  8,  1904,  upon  the  question  at- 
tempted to  be  submitted,  were  nullities,  and,  such  being  the 
case,  it  remains  to  be  seen  whether  a  court  of  equity  will 
grant  the  relief  prayed  for  in  the  complaint. 

4.  The  remaining  question  is  one  of  remedy.  The  alleged 
threat  of  the  defendants  to  canvass  the  vote  cast,  to  announce 
®®  the  result  thereof  and  to  prohibit  the  sale  of  intoxicating 
liquors  in  Coos  county  is  as  though  they  were  about  to  order 
prohibition  in  force  therein  without  observing  any  of  the 


792  American  Statb  Reports^  Vol.  120.      [Oregon, 

formalities  prescribed  by  law  as  a  means  to  that  end.  The 
rule  is  quite  general  that  equity  will  not  intervene  when  an 
adequate  remedy  is  afforded  at  law,  and  hence  in  contro- 
versies involving  the  right  to  an  office  an  injunction  will  not 
usually  lie,  because  the  parties  have  a  complete  remedy  by 
statute  to  contest  an  election  or  by  quo  warranto  to  determine 
the  right  resulting  therefrom.  Where,  however,  an  election 
relates  to  the  adoption  or  rejection  of  some  local  question, 
and  does  not  include  an  office,  it  has  been  held  in  some  juris- 
dictions, in  the  absence  of  any  statute  authorizing  such  pro- 
ceedings, that  equity  would  intervene  to  determine  a  con- 
tested election  because  of  the  irregularities  or  fraud  in  the 
conduct  thereof:  10  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  816; 
High  on  Injunctions,  4th  ed.,  sec.  1250.  Thus,  in  State  v. 
Eggleston,  34  Kan.  714,  10  Pac.  3,  which  was  a  suit  to  enjoin 
county  commissioners  from  canvassing  votes  polled  upon  tiie 
proposition  of  the  relocation  of  a  county  seat,  it  was  held 
that  the  relief  sought  should  have  been  granted.  In  deciding 
the  case  Mr.  Chief  Justice  Horton,  speaking  for  the  court, 
says:  ''Counsel  for  the  county  board  rely  with  a  great  deal 
of  confidence  upon  the  cases  of  Moore  v.  Hoisington,  31  BL 
243,  and  Dickey  v.  Reed,  78  111.  261,  to  establish  the  doctrine 
that  the  canvass  of  election  returns  cannot  be  interfered  with 
1  7  an  injunction.  Both  of  these  cases  were  proceedings  for 
contesting  elections.  This  is  not  a  proceeding  to  contest  an 
election,  but  to  restrain  the  canvass  of  a  vote  upon  the 
ground  that  the  petition  presented  to  the  county  board  for 
the  election  was  wholly  insufficient  because  of  the  fact  that 
certain  names  were  by  the  signers  requested  to  be  withdrawn, 
and  that  some  of  the  names  signed  were  signatures  of  non- 
residents, or  other  unauthorized  persons.  The  petition  al- 
leges, in  substance,  that  no  election  ought  to  have  been  or- 
dered upon  the  petition,  and  that  no  election  could  have  been 
legally  held  upon  the  petition,  under  the  provisioiLs  of  the 
statute." 

It  is  contended  by  defendants'  counsel  that  in  McWhirter 
V.  ••  Brainard,  5  Or.  426,  a  different  rule  was  adopted  in 
this  state.  In  that  case  it  was  held  that  an  injunction  would 
not  lie  to  restrain  the  removal  of  county  ofiices  to  a  county 
seat  that  had  been  relocated  pursuant  to  a  majority  of  the 
votes  cast  at  an  election  held  for  the  purpose,  Shattuck,  J., 
sa3ring:  '*We  think  the  matters  of  fact,  which  counsel  claim 
should  have  been  tried,  do  not  constitute  a  cause  of  suit  in 
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equity — do  not  present  a  case  wherein  relief  can  be  had  by 
injunction.  There  is  no  special  statutory  provision  for  con- 
testing an  election  for  location  of  county  seat;  but  we  think 
when  the  question,  in  such  a  case,  is  the  qualification  of  the 
voter,  the  conduct  of  the  judges  or  the  legality  of  the  canvass^ 
the  proper  remedy  is  by  mandamus  and  not  by  injunction  in 
equity."  In  Robinson  v.  Wingate,  36  Tex.  Civ.  App.  65,  80 
S.  W.  1067,  in  a  well-considered  opinion,  it  was  ruled  by  the 
court  of  civil  appeals  of  Texas  that  equity  had  no  jurisdiction 
to  prevent  by  injunction  the  publication  of  the  result  of  a 
local  option  election,  on  the  ground  of  its  invalidity  or  un- 
fairness in  conducting  it,  even  at  the  suit  of  liquor  dealers 
on  allegation  of  irreparable  injury  to  their  property  in  case 
publication  was  made.  In  the  case  last  cited,  Mr.  Justice  Qill, 
referring  to  the  Texas  statute,  which  permits  any  qualified 
elector  to  contest  a  local  option  election  (Tex.  Rev.  Stats. 
1895,  sec.  3397 ;  Norman  v.  Thompson,  96  Tex.  250,  72  S.  W. 
62),  says:  "We  think  it  follows  logically  and  inevitably  that 
a  suit  to  contest  the  result  of  local  option  elections  must  be 
brought  under  the  statute,  and  that  a  suit  of  this  nature 
addressed  to  the  general  jurisdiction  of  the  district  court 
cannot  be  heard."  It  will  thus  be  seen  that  the  Texas  courts 
observing  the  rule  which  prevails  in  all  jurisdictions,  denied 
injunctive  relief,  because  the  party  alleging  fear  of  injury 
from  a  proclamation  of  the  result  of  a  majority  vote  in  favor 
of  local  option  had  an  adequate  remedy  by  statute  for  con- 
testing the  election.  In  McWhirter  v.  Brainard,  5  Or.  426, 
an  injunction  was  denied  because  there  was  no  special  stat- 
utory provision  for  contesting  an  election  for  location  of  a 
county  seat.  We  do  not  think  the  doctrine  announced  in  that 
case  can  be  predicated  upon  the  reasons  assigned,  or  that  it 
is  controlling  *^^  in  the  case  at  bar,  no  election  contest  being 
permissible  except  in  case  of  persons  claiming  an  office :  B.  & 
C.  Comp.,  sec.  2839  et  seq.  It  would  seem,  therefore,  that 
equity  has  jurisdiction  to  afford  the  relief  prayed  for  in  the 
Marsden  case;  but,  however  that  may  be,  the  same  questions 
are  presented  in  the  review  proceeding  instituted  by  McPher- 
son,  and  in  any  event  are  properly  before  the  court  for  de- 
termination. 

In  view  of  the  fact  that  the  county  court  did  not,  as  re- 
quired by  law,  order  the  election  in  question,  such  election 
was  invalid,  and  the  judgment  and  decree  of  the  court  below 
are  respectively  reversed. 
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IL  In  OaM  of  Special  BtoethnMi 
9L  In  Qeneral»  794. 
b.  Elections  to  Fill  Vacanciee,  7Mb 
c  B<Ad  Elections,  796. 
d.  Local  Option  ElectlonSt  79& 

L    In  Case  of  General  ElectfOMi 

The  courts  are  nnanimoufllj  of  the  opinion  that  when  the  tiioe  and 
place  of  holding  an  election  are  fixed  by  the  statates  or  eoostitation, 
«8  in  the  case  of  general   elections,  this  in  itself  is  notice  which  all 
electors  must  heed,  and  hence  the  failure  of  anj  ofloer,   charged  bj 
law  wSlk  the  dutj  of  giying  a  notice  or  proclamation  of  the  deetioD, 
to  give^uch  notice  or  proclamation,  will    not  invalidate  the  eleetiaD. 
The  special  provision  for  notice  is  only  a  reminder  to  electors  of  what 
the  law  already  has  provided;    and  it  is  directoiy  merely^    and  not 
mandatory:  Sheen  v.  Hughes,  4  Ariz.  837,  40  Pac  679;  In  re  Pulaski 
County  Board  of  Equalization  Cases,  49  Ark.  518,  6  8.  W.   1;   Wheat 
V.   Smith,   50   Ark.   266,   7   S.   W.    161;    State  ▼.   Burbridge,    24   Fh. 
112,  3  South,  869;  City  of    Lafayette  v.  State,  69  Ind.  218;  IMshoa 
V.  Smith,   10  Iowa,  212;  Jones  y.  Gridley,  20  Kan.  584;   Morgan  v. 
Pratt  County,  24  Kan.  71;  Berry  v.  McCullough,  94  Ky.  247,  22  a  W. 
78;  Augusta  v.  Marys ville  etc.  B.  B.  Co.,  97  Ky.  145,  30  8.  W.  1; 
Adsit  V.  Osmun,  84  Mich.  420,  48  N.  W.  31,  11  L.  B.  A.  534;  SUte 
V.  Govin,  6    Nev.  276;  People  ▼.  O'Brien,  38  N.  Y.  193;   People  v. 
Schiellein,  95  N.  Y.  124;  People  v.  Village  of  Wappingers  Falls,  9 
Misc.  Rep.  246,  30  N.  Y.  Supp.  265;  State  v.  Carroll,  17  B.  I.  591, 
24  Atl.  835;  Seymour  v.  Tacoma,  6  Wash.  427,  33  Pac.  1059. 

Since  an  entire  failure  to  give  the  special  notice  does  not  vitiate 
a  general  election,  it  follows  that  an  imperfect  or  defective  notice, 
which  does  not  mislead  electors  so  that  they  lose  the  right  to  exercise 
their  franchise,  will  not  invalidate  the  election,  for  the  authority  to 
hold  it  is  based  upon  the  statutes  or  constitution,  and  not  on  the 
notice:  Commonwealth  v.  Smith,  132  Mass.  289;  Brown  ▼.  Street 
Lighting  District,  70  N.  J.  L.  762,  58  Atl.  339;  SUte  v.  Doherty, 
16  Wash.  382,  58  Am.  St.  Bep.  39,  47  Pac.  958;  note  to  Patton  v. 
Watkins,  90  Am.  St.  Bep.  71. 

n.    In  Case  of  Special  Elections. 

9L  In  (General. — Where  the  time  and  place  of  an  election  are  not 
fixed  by  law,  but  the  election  is  only  to  be  called  at  the  time  and 
plaoe  to  be  fixed  by  some  authority  named  in  the  statute,  after  the 
happening  of  some  condition  precedent,  it  is  essential  to  the  validity 
of  such  election  that  it  be  called,  noticed,  or  proclaimed  by  the 
agency  designated  by  the  law.  Hence,  the  general  rule  that  in  the 
case  of  special  elections  all  statutory  requirements  as  to  proclama- 
tions or  other  means  of  notice  are  considered  mandatozy  and  neeea- 
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saiy  to  be  observed  in  order  to  render  the  votes  of  electors  partici- 
pating therein  valid:  Eenfield  v.  Irwin,  52  Cal.  164;  Stephens  v. 
People,  89  111.  337;  Snowball  v.  People,  147  111.  260,  35  N.  E.  538; 
Jones  V.  State,  1  Kan.  273;  "Wilson  v.  Brown,  109  Ky.  229,  58  S.  W. 
595;  McPike  v.  Pen,  51  Mo.  63;  McHaw  v.  Connell  (Tex.  App.), 
15  8.  W.  284;  Field  v.  Hall,  18  Tex.  Qv.  App.  233,  40  S.  W.  749; 
Hubbard  v.  Williamstown,  61  Wis.  397,  21  N.  W.  295. 

b.     Elections  to  Fill  Vacancies. — The  foregoing  rale  is  frequently 
applied  to  special  elections  for  the  filling  of  vacancies  in  public  office 
occasioned  by  death,  removal  or  resignation:  People  v.  Porter,  6  Gal. 
26;  People  v.  Weller,  11  Cal.  49,  70  Am.  Dec.  754;  People  v.  Martin, 
12   Cal.   409;    People  v.   Bosborough,   14  Cal.   180;   George  v.  Oxford 
Township,  16  Kan.  72;  People  v.  Palmer,  91  Mich.  283,  51  N.  W.  999; 
State  V.  Buck,  13  Neb.  273,  13  N.  W.  406;  Poster  v.  Scarff,  15  Ohio 
St.  532;  State  v.  McEinney,  25  Wis.  416.     "In  an  election  for  an  office 
for  a  regular  term  the  not  giving  notice  may  not  invalidate,  for  a 
contrary  doctrine  would  put  it  in  the  power  of  a  clerk  through  ignor- 
ance, carelessness  or  design,  to  set  aside  a  regular  annual  election, 
the  place  and  time  of  which  is  fixed  by  law;  but  where  the  elec- 
tion is  to  fill  a  vacancy,  the  time  and  place  for  holding  which  are 
to  be  fixed  by  the  chief  executive  or  some  other  power,  the  notice 
is  essential  not  only  as  to  fact  of  the  vacancy  and  the  object  of  the 
election,  but  the  time  and  place  for  depositing  the  ballots.    In  the 
former  case,  the  right  to  hold  the  election  at  the  time  and  place  fixed 
and  between  the  hours  designated  is  derived  from  the  statute;  in  the 
latter,  it  proceeds  not  only  from  the  law,  but  also  by  virtue  of  the 
proclamation  and  notice,  all  of  which  are  necessary  to  constitute  a 
legal  election":  Morgan  v.  Gloucester  City,  44  N.  J.  L.  137. 

However,  when  the  law  provides  that  vacancies  shall  be  filled  at 
the  next  general  election,  the  failure  to  give  the  special  notice  pre- 
scribed by  statute  will  not,  according  to  the  better  rule,  invalidate 
the  election,  if  the  great  body  of  the  voters  in  fact  have  notice.  The 
question  to  be  considered  in  such  cases  is  whether  the  want  of  the 
statutory  notice  has  resulted  in  depriving  sufficient  electors  of  the 
opportunity  to  exercise  their  franchise  to  change  the  result  of  the 
election;  and  the  election  will  not  be  set  aside  when  it  is  apparent 
that  the  result  would  not  have  been  different  had  all  the  electors 
voted.  In  fact  some  authorities  affirm  that  such  an  election  cannot  be 
defeated  by  showing  that  only  a  small  portion  of  the  voters  were 
actually  aware  of  the  vacancy,  or  cast  their  votes  to  fill  it:  See  the 
note  to  Patton  v.  Watkins,  90  Am.  St.  Bep.  69-71;  Colbert  County 
v.  Thurmond,  116  Ala.  209,  22  South.  558;  Adsit  Y.  Osmund,  84  Mich. 
420,  48  N.  W.  31,  11  L.  B.  A.  534. 

c.  Bond  Elections. — A  special  election  on  the  question  of  appro- 
priating public  funds  or  issuing  bonds  in  aid  of  some  project  of  a 
public  nature  must,  to  be  valid,  be  preceded  by  a  notice  given  in  sub- 
stantial  compliance   with   the    requirements   of   the   law:    People   v. 
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Garuthers  School  District,  102  Cal.  184,  36  Pac.  396;  Force  v.  Batavia, 
61  HI.  99;  Demaree  ▼.  Johnson,  150  Ind.  419,  49  N.  E.  1062,  50  N.  £. 
376;  George  v.  Oxford  Township,  16  Kan.  72;  St  Louis  etc.  K.  B» 
Co.  y.  Apperson,  97  Mo.  300,  10  S.  W.  478.  Bat  where  a  eitj  ordi- 
nance provides  for  the  election  and  fixes  the  date  therefor,  the  elee- 
tion  wiU  not  necessarily  be  invalidated  bj  a  failnre  to  give  tlk* 
usual  notice:  Board  of  Trustees  of  Augusta  y.  Maysyille  ete.  R.  B^ 
(.'o.,  97  Ky.  145,  30  S.  W.  L 

d.  Local  Option  Electioiui. — ^Elections  under  local  option  acts  are 
special  elections^  the  notice  of  which  is  essential  to  their  validity. 
The  supreme  court  of  Oregon  in  the  principal  ease  so  holds,  and  quit* 
a  number  of  courts  in  other  jurisdictions  have  made  similar  holdinga: 
State  y.  Tucker,  32  Mo.  App.  620;  Bean  v.  Barton  County  Court,  33^ 
Mo.  App.  635;  Stallworth  v.  State,  18  Tex.  App.  378;  Ex  parte  Kramer, 
19  Tex.  App.  123;  Smith  v.  State,  19  Tex.  App.  444;  Haddox  y.  Clarlc» 
County,  79  Ya.  677.  These  decisions  have  generally  involved  the 
question  of  adopting  a  local  law  for  prohibiting  the  sale  of  intoxicat- 
ing liquors,  but  in  State  v.  Martin,  83  Mo.  App.  65,  the  local  law* 
concerned  the  construction  of  highways. 


mGINBOTHAM  v.  FROCK. 

[48  Or.  129,  83  Pac.  536.] 

VENDOB  AND  VENDEE — ^Forfeiture  of  Vendee's  BigbtSw^ 

Where  a  bond  for  a  deed  provides  that  in  case  of  default  in  payments 
the  vendor  may  declare  the  bond  void  and  repossess  himself  of  the 
premises,  the  mere  default  of  the  vendees  does  not  work  a  forfeiture 
of  their  rights  unless  the  vendor  elects  to  insist  on  a  strict  perform- 
ance, in  which  case  he  is  required  to  give  timely  notice  of  his  iaten- 
tion  to  cancel  the  contract,     (p.  798.) 

VENDOB  AND  VENDEE— Forfeitare  of  Vendee's  Bleats. — 
A  vendor  cannot,  because  of  a  default  in  payments,  forfeit  the 
rights  of  the  vendees  when  he  himself  is  not  in  a  position  to  perform 
the  contract  of  sale.     (p.  798.) 

VENDOB  AND  VENDEE — ^Forfeitures. — ^A  Oouxt  of  Equity 

will  not  declare  a  forfeiture  against  a  vendee,  but  will  leave  the  vendor 
to  his  legal  remedy,     (p.  799.) 

VENDOB  AND  VENDEE.— A  Bond  for  a  Deed  Transfers  to 
the  Vendee  an  equitable  title,     (p.  799.) 

VENDOB  AND  VENDEE— Foreclosure  of  Vendee's  Interest. — 
An  application  for  strict  foreclosure  against  a  vendee  under  a  bond 
for  title  is  addressed  to  the  discretion  of  the  court,  and  will  not  be 
granted  without  giving  him  a  reasonable  time  to  comply  with  hia 
contract,     (p.  799.) 

Cornelius  Jackson  Bright,  for  the  appellant. 
John  Bassett  Hosford,  for  the  respondents. 
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ISO  BEAN,  C.  J.  This  is  a  suit  to  cancel  and  annul  a  bond 
for  a  deed.  On  December  20,  1902,  the  defendant  Henry 
Frock  purchased  of  the  plaintiffs  one  hundred  and  sixty  acres 
of  land  in  Sherman  county  for  two  thousand  five  hundred 
dollars.  He  paid  twelve  hundred  dollars  in  cash,  giving 
his  three  promissory  notes  for  the  balance,  due  the  first 
day  of  October,  1903,  1904  and  1905,  respectively.  Each  note 
bore  interest  at  eight  per  cent,  payable  annually,  and  pro- 
vided that,  if  the  interest  was  not  so  paid,  the  whole  sum, 
both  principal  and  interest,  should  become  immediately  due 
and  collectible  at  the  option  of  the  holder  of  the  note.  At 
the  same  time  the  plaintiffs  executed  and  delivered  to  the 
defendant  a  bond  for  a  deed,  whereby  they  obligated  them- 
selves to  convey  the  land  to  him  in  fee  simple,  by  good  and 
sufficient  deed,  clear  of  all  encumbrances,  except  certain  taxes, 
which  bond  contained  a  stipulation  that  the  defendant  should 
have  immediate  possession,  and  this  further  provision:  "If 
he  shall  make  default  in  any  of  the  above  deferred  payments, 
or  shall  violate  any  of  the  agreements  herein  contained,  the 
said  obligors  [the  plaintiffs]  may  declare  this  bond  void  and 
may  forthwith  repossess  themselves  of  said  premises." 

The  defendant  immediately  went  into  possession.  Soon 
thereafter  the  plaintiffs  assigned  and  transferred  the  promis- 
sory notes  for  the  deferred  payments  to  Moore  Bros,  as  col- 
lateral security.  When  the  first  note  matured,  the  defendant 
offered  to  pay  all  the  notes  upon  the  delivery  to  him  of  a 
deed  to  the  premises,  as  stipulated  in  the  bond.  Nothing 
definite  was  done  at  that  time,  however,  and  in  November  he 
paid  one  hundred  and  twenty-five  dollars  to  Moore  Bros,  on 
the  first  note,  and  again  requested  a  deed,  offering  at  the 
same  time  to  pay  all  the  notes  in  full.  In  January,  1904, 
the  plaintiffs  redeemed  the  notes  from  Moore  Bros.,  and  on  the 
25th  of  February  notified  the  defendant  that  they  had  elected 
to  terminate  the  contract  and  to  repossess  themselves  of  the 
land  because  of  his  default  in  making  the  payments,  at  the 
same  time  offering  to  return  the  unpaid  notes.  The  defendant 
refused  to  accept  the  notes  or  to  relinquish  his  claim  under  the 
**^  bond.  On  March  7th  he  tendered  to  plaintiffs  and  offered 
to  pay  the  entire  amount  due  on  the  purchase  price,  and  de- 
manded from  them  a  deed  as  stipulated  in  the  contract.  At 
the  time  of  the  attempted  rescission  by  the  plaintiffs  the  prop- 
erty was  encumbered  by  mortgages  to  the  amount  of  about 
three  thousand  six  hundred  dollars,  and  they  were  then  in  no 
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position  to  comply  with  their  contract  and  convey  the  prop* 
erty  to  the  defendant,  free  of  all  liens  and  encumbrances. 
Soon  th^eafter  this  suit  was  brought  by  the  plaintifEs.  In 
his  answer  the  defendant  pleads  the  tender  made  on  March 
7th,  brings  the  amount  thereof  into  court,  and  prays  for  a 
decree,  requiring  the  plaintiffs  to  comply  with  their  contract. 
The  defendant  had  a  decree  in  his  favor,  and  plaintiffs  appeal. 

1.  There  are  several  reasons  why  the  decree  of  the  court 
below  should  be  affirmed.  In  the  first  place,  the  mere  failure 
of  the  defendant  to  make  the  deferred  payments  on  the  pur- 
chase price  of  the  land  did  not,  ipso  facto,  entail  a  forfeiture 
of  his  rights  under  the  contract.  The  stipulation  in  the  bond 
is  that,  if  default  is  made  in  any  of  the  deferred  payments, 
the  obligors  (the  plaintiffs)  may  declare  the  bond  void  and  re- 
possess themselves  of  the  premises.  This  provision  gave  the 
plaintiffs  power  to  put  an  end  to  the  agreement  if  they  elected 
to  do  so,  but  the  mere  default  of  the  defendant  did  not  term- 
inate the  contract  or  work  a  forfeiture  of  his  rights,  unless  the 
plaintiffs  should  elect  to  insist  upon  a  strict  performance  ac- 
cording to  its  terms,  in  which  case  they  were  required  to  g^ive 
him  timely  and  reasonable  notice  of  their  intention  to  cancel 
the  contract,  so  he  might  have  an  opportunity  to  comply  with 
its  terms  and  make  the  payments :  Pomeroy  on  Contracts,  2d 
ed.,  sec.  393;  O'Connor  v.  Hughes,  35  Minn.  446,  29  N.  W. 
152.  "Such  notice,"  says  Dickinson,  J.,  in  O'Connor  v. 
Hughes,  a  case  similar  to  the  one  at  bar,  "might  have  been 
given  before  the  time  named  for  payment,  or,  if  not  so  made, 
notice  might  have  been  given  after  default,  fixing  a  reasonable 
time  within  which  payment  would  be  required ;  but  the  rights 
of  the  purchaser  under  a  contract  not  absolutely  terminated 
cannot  be  extinguished  by  a  summary  declaration  of  for- 
feiture." 

*^  2.  Again,  the  plaintiffs  could  not  declare  a  forfeiture  at 
the  time  they  attempted  to  do  so,  because  they  were  not  then 
in  a  position  to  comply  with  the  contract  on  their  part.  The 
property  was  subject  to  mortgages  for  about  three  thousand 
six  hundred  dollars,  and  they  could  not  convey  it  to  the  de- 
fendant in  fee  simple,  free  from  all  liens  and  encumbrances, 
as  they  had  agreed  to  do.  The  rights  of  a  vendee  under  a  con- 
tract like  the  one  under  consideration  cannot  be  forfeited  by 
the  vendor,  although  default  has  been  made  in  the  payments, 
unless  he  is  in  a  position  to  perform  his  part  of  the  agreement : 
29  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  683j  2  Warvelle  on 
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Vendors,  2d  ed.,  sec.  822 ;  Wells  v.  Page,  '48  Or.  74,  82  Pac. 
866,  3  L.  R.  A.,  N.  S.,  103 ;  Baker  v.  Bishop  Hill  Colony,  45 
111.  264. 

3.  And,  finally,  this  is  a  suit  in  equity,  either  to  declare  a 
forfeiture  or  to  foreclose  the  defendant's  equitable  rights  in 
the  property.  It  is  a  familiar  doctrine  that  a  court  of  equity 
will  not  declare  a  forfeiture,  but  will  leave  a  party  entitled 
thereto  to  his  legal  remedy,  if  any :  1  Pomeroy  on  Equity,  3d 
ed.,  sec.  459.  So  that  plaintiffs  are  not  entitled  to  relief  on 
that  ground. 

4.  If,  on  the  other  hand,  the  suit  is  to  be  treated  as  one  for 
the  foreclosure  of  defendant's  interest  in  the  property,  the 
plaintiffs  are  not  entitled  to  the  relief  demanded ;  for,  having 
invoked  the  aid  of  a  court  of  equity,  they  are  bound  them- 
selves to  do  equity.  The  bond  for  a  deed  transferred  to  the 
purchaser  an  equitable  title :  Burkhart  v.  Howard,  14  Or.  39, 
12  Pac.  79 ;  Sayre  v.  Mohney,  30  Or.  238,  47  Pac.  197 ;  Secur- 
ity  Sav.  Co  v.  Mackenzie,  33  Or.  209,  52  Pac.  1046 ;  Sievers  v. 
Brown,  34  Or.  454,  56  Pac.  171,  45  L.  R.  A.  642.  By  institut- 
ing this  suit  the  plaintiffs  recognized  that  defendant  had  some 
interest  in  the  property  which  they  desire  to  have  forever  bar- 
red and  foreclosed.  An  application  for  a  strict  foreclosure  is 
always  addressed  to  the  sound  discretion  of  the  court,  and 
when  enforced  at  all  will  not  be  done  without  giving  the  de- 
fendant a  reasonable  time  to  comply  with  his  contract :  Secur- 
ity Sav.  Co.  V.  Mackenzie,  33  Or.  209,  52  Pac.  1046 ;  Flanagan 
Estate  V.  Great  Cent.  Land  Co.,  45  Or.  335,  77  Pac.  485. 

The  decree  of  the  court  below  is  affirmed. 


The  Bight  of  a  Vendor  to  recover  possession  from  his  vendee  in  case 
of  default  is  the  subject  of  a  note  to  Brixen  v.  Jorgensen,  107  Am.  St. 
Bep.  722. 

Belief  in  Equity  from  forfeitures  is  the  subject  of  a  note  to  South 
Penn   Oil  Go.  y.  £dgeU^  86  Am.  St.  Bep.  48. 
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AUSTIN  ▼.  VANDERBILT. 

[48  Or.  206,  85  P&e.  519.] 

TBOVEB — SnAeieiiesr  of  CompUlnt. — ^In  an  aetion  of  troTor 
it  is  Bufficient  to  allege  the  conveTBion  as  a  fact  withoat  stating  the 
particular  acts  constituting  the  unauthorized  aasamption  and  exercise 
of  the  right  of  owners!  ip.     (p.  802.) 

TBOVEB — ^Tender  by  Pledgor  Before  SidtL — ^Where  propertj  lias 
been  converted  bj  the  pledgee  thereof,  no  tender  of  the  debt  bj  the 
pledgor  is  necessary  before  bringing  an  action  for  the  eonveraion. 
(p.  803.) 

TBOVBB— Measure  of  Damages — Erldenoe  of  Valnow — The 
▼alue  of  property  at  the  time  of  its  conversion  is  generally  the  measnie 
of  damages  in  an  action  of  trover;  but  to  ascertain  that  valae,  evi- 
dence of  its  worth  a  reasonable  time  prior  and  subsequent  to  the 
conversion  is  admissible,     (p.  804.) 

A.  K  Wilson  and  0.  A.  Neal,  for  the  appellant. 

A.  C.  Emmons,  for  the  respondent. 

*^  MOORE,  J.  This  is  an  action  by  Aimee  Anstin  against 
Oscar  Vanderbilt  to  recover  damages  for  an  alleged  conversion 
of  personal  property.  The  complaint  states  that,  October  30, 
1902,  at  Los  Angeles,  California,  the  plaintiff  was  the  owner 
and  possessed  of  one  pair  of  six-carat  solitaire  earrings,  pure 
white,  of  the  value  of  nine  hundred  dollars,  and  also  of  one 
horseshoe  pin,  set  with  eleven  diamonds,  of  the  value  of  two 
hundred  and  eighty-five  dollars,  which  she  then  and  there  de- 
livered to  the  defendant;  that  she  thereafter  demanded  of  him 
possession  of  such  property,  but  he  refused  to  comply  there- 
with, and  converted  it  to  his  own  use,  to  her  damage  in 
the  sum  of  eleven  hundred  and  eighty-five  dollars.  A  de- 
murrer to  the  complaint,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  having  been 
overruled,  an  answer  wss  filed  denying  the  material  allega- 
tions of  the  complaint,  and  averring  that  the  diamonds  were 
delivered  to  the  defendant  as  security  for  a  loan  of  two  hun- 
dred doUars ;  that,  plaintiff  having  failed  to  pay  any  part  of 
that  sum,  he  gave  her  a  written  notice,  July  30,  1903,  that  in 
thirty  days  he  would  sell  such  property  ^^  to  the  highest  bid- 
der ;  that  pursuant  to  such  notice  he  sold  the  diamonds  men- 
tioned for  two  hundred  and  fifty-five  dollars,  which  was  the 
full  value  thereof,  to  A.  McPhail  of  Chicago,  Illinois;  that  de- 
fendant, retaining  the  amount  of  his  debt,  tendered  to  plain- 
tiff, in  writing,  fifty-five  dollars,  which  she  refused  to  accept^ 
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whereupon  he  deposited  that  sum  in  court  for  her.  The  reply 
denied  the  allegations  of  new  matter  in  the  answer,  and  the 
cause  being  tried,  the  jury  found  for  the  plaintiff,  assessing 
her  damage  at  seven  hundred  and  twenty-six  dollars,  less 
two  hundred  dollars  loaned  to  her  by  the  defendant,  and, 
judgment  having  been  rendered  on  the  verdict  for  five  hun- 
dred and  twenty-six  dollars,  the  defendant  appeals. 

1.  It  is  contended  that  the  complaint  should  have  alleged 
the  substance  of  the  contract,  respecting  the  delivery  of  the 
diamonds,  and  averred  wherein  it  had  been  violated  by  the  de- 
fendant, but  not  having  done  so,  the  pleading  assailed  failed 
to  state  facts  sufficient  to  constitute  a  cause  of  action,  which 
defect  was  not  waived  by  answering  over.  In  Miller  v.  Hirsch- 
berg,  27  Or.  522,  40  Pac.  506,  it  was  held  that  an  allegation 
of  the  facts  now  insisted  upon  was  unnecessary  in  an  action  of 
trover,  Mr.  Chief  Justice  Bean  saying:  **The  material  aver- 
ments in  an  action  of  this  character  are  ownership  and  right 
to  the  possession  in  plaintiff,  and  that  the  defendant  wrong- 
fully took  and  converted  the  property  in  question  to  his  own 
use,  or  that,  being  lawfully  in  possession  thereof,  he  so  con- 
verted it."  The  conclusion  thus  reached  is  amply  supported 
by  the  adjudged  cases  (21  Ency.  of  PI.  &  Pr.  1053),  which 
hold  that  it  is  sufficient,  in  an  action  of  trover,  to  allege  in  the 
complaint  the  conversion  as  a  fact,  without  stating  the  partic- 
ular acts  constituting  the  unauthorized  assumption  and  exer- 
cise of  the  right  of  ownership  over  the  plaintiff's  goods  and 
personal  chattels  to  the  exclusion  of  his  dominion  over  them : 
21  Ency.  of  PL  &  Pr.  1077.  Whether  it  is  necessary  to  the 
maintenance  of  an  action  of  this  character  ^^^  to  allege  a 
tender  of  the  sum  loaned,  to  secure  the  payment  of  which  the 
property  was  pledged,  will  be  considered  in  connection  with 
the  contention  that  the  court  erred  in  denying  a  motion  for  a 
nonsuit  and  also  in  refusing  to  instruct  the  jury  to  find  for 
the  defendant. 

2.  An  examination  of  the  plaintiff's  pleadings  would  seem  to 
show  that  her  theory  was  that  the  delivery  of  the  diamonds 
was  a  mere  naked  bailment;  but,  as  the  jury  found  that  she 
owed  the  defendant  two  hundred  dollars,  we  shall  adopt  his 
hypothesis,  that  the  delivery  of  the  jewels  to  him  was  a  pledge 
to  secure  the  payment  of  that  sum.  The  bill  of  exceptions 
contains  the  following  statement:  ''There  was  no  evidence  in- 
troduced at  the  trial  of  any  demand  to  repay  any  loan,  or  of 
any  tender  of  any  money  by  plaintiff  to  defendant." 

Am.  St.  Rep.,  Vol.  120 — 51 
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So  that  a  consideration  of  questions  of  averments  and  of 
proof  of  tender  become  important.  In  Halliday  v.  Holgate, 
L.  R.  3  Ex.  299,  one  Bentley  borrowed  of  the  defendant  a  sum 
of  money,  to  secure  the  payment  of  which  he  deposited  scrip 
certificates  for  certain  shares  of  stock  in  a  mining  company. 
Bentley  became  a  bankrupt  and  absconded,  whereupon  the  de- 
fendant, without  demand  or  notice,  sold  a  part  of  the  certifi- 
cates. The  plaintiff,  as  the  bankrupt's  assignee,  not  having 
tendered  any  of  the  debt,  brought  an  action  of  trover  against 
the  defendant,  to  recover  the  value  of  the  shares  disposed  of, 
and  it  was  held,  affirming  the  decision  in  Donald  v.  Suckling^ 
L.  R.  1  Q.  B.  585,  that,  assuming  the  sale  to  be  wrongful,  as 
the  immediate  right  to  the  possession  of  the  shares  of  stock 
was  not  by  the  sale  revested  in  the  plaintiff,  he  could  not  main- 
tain  trover,  either  for  the  whole  value  of  the  shares  or  for 
nominal  damages,  thereby  substantially  overruling  the  de- 
cision in  Johnson  v.  Stear,  15  Com.  B.,  N.  S.,  330.  In  Hal- 
liday V.  Holgate,  Mr.  Justice  Willes,  speaking  for  the  court  of 
exchequer  chamber,  in  discussing  the  question,  says:  "It  is 
true  the  pledgor  has  such  a  property  in  the  article  pledg^  as 
he  can  convey  to  a  third  person,  but  he  has  no  right  to  the 
goods  without  paying  off  the  debt,  and  until  the  debt  is  paid 
off  the  pledgee  has  the  whole  present  interest.  If  he  deals 
with  it  in  a  manner  other  "^  than  is  allowed  by  law  for  the 
pa}^ment  of  his  debt,  then,  in  so  far  as  by  disposing  of  the 
reversionary  interest  of  the  pledgor  he  causes  to  the  pledgor 
any  difficulty  in  obtaining  possession  of  the  pledge  on  pay- 
ment of  the  sum  due,  and  thereby  does  him  any  real  damage, 
he  commits  a  legal  wrong  against  the  pledgor.  But  it  is  a 
contradiction  in  fact,  and  would  be  to  caU  a  thing  that  which 
it  is  not,  to  say  that  the  pledgee  consents  by  his  act  to  revest 
in  the  pledgor  the  immediate  interest  or  right  in  the  pledge, 
which  by  the  bargain  is  out  of  the  pledgor  and  in  the  pledgee. 
Therefore,  for  any  such  wrong  an  action  of  trover  or  of 
detinue,  each  of  which  assumes  an  immediate  right  to  posses- 
sion in  the  plaintiff,  is  not  maintainable,  for  the  right  clearly 
is  not  in  the  plaintiff."  The  doctrine  thus  announced  in  Eng- 
land prevails  in  some  of  the  states  of  the  Union. 

In  Cortelyou  v.  Lansing,  2  Caines'  Caa  200,  however,  a 
different  rule  was  adopted,  where  it  was  held  that,  if  a  pledgee 
sells  the  pledge  before  application  is  made  to  redeem  it,  he  is 
answerable  in  damages  for  the  value  of  the  property  converted 
and  that  it  is  not  necessary  in  such  case  to  make  an  actual 
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tender  of  the  sum  due,  to  secure  the  payment  of  which  the 
property  was  delivered  to  the  pledgee.  In  deciding  that  case 
Mr.  Justice  Kent,  assigning  a  reason  for  the  conclusion  thus 
reached,  observes:  "3ut  when  one  party  has  incapacitated 
himself  to  perform  his  part  of  the  contract,  there  is  no  need 
of  the  other  coming  forward  at  the  time  to  make  a  tender,  or 
to  show  himself  in  a  capacity  to  pay,  because  it  would  be  a 
nugatoiy  act  which  the  law  will  never  require.  If  the  one 
party  discharges  the  other  from  a  performance,  by  saying  he 
will  not  perform  on  his  part  (and  voluntarily  and  notoriously 
rendering  himself  unable  to  perform  his  part  is  equivalent  to 
such  discharge),  it  is  well  understood  that  it  is  not  necessary 
for  the  other  party  to  go  forward."  The  rule  established  in 
that  pioneer  case  is  tersely  stated  by  Mr.  Milbum,  as  follows : 
"If  the  property  has  been  converted  by  the  pledgee,  no  tender 
of  the  debt  secured  need  be  made  by  the  pledgor  before 
bringing  an  action  against  the  pledgee" :  22  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  874.  Judge  Story,  in  his  work  on  Bailments 
(8th  ed.,  "^^  sec.  349),  in  speaking  of  the  recovery  of  com- 
pensation for  injury  sustained  by  reason  of  the  conversion  of 
a  pledge,  remarks:  ''But  if  an  action  is  brought,  the  pledgee 
may  recoup  his  debt  in  the  damages."  In  addition  to  the 
cases  cited  by  Mr.  Milbum,  as  supporting  the  text  quoted,  see 
the  following :  Hallack  L.  &  M.  Co.  v.  Gray,  19  Colo,  149,  34 
Pac.  1000 ;  Wilson  v.  Little,  2  N.  Y.  443,  51  Am.  Dec.  307 ; 
Brush  V.  First  Nat.  Bank,  71  Fed.  102,  17  C.  C.  A.  627 ;  War- 
ing V.  Gaskill,  95  Ga.  731,  22  S.  B.  659 ;  Glidden  v.  Mechanics' 
Nat,  Bank,  53  Ohio  St.  588,  42  N.  E.  995,  43  L.  R.  A.  737 ; 
Feige  v.  Burt,  118  Mich.  243,  74  Am.  St.  Rep.  390,  77  N.  W. 
928 ;  Work  v.  Bennett,  70  Pa.  484. 

The  pledgee  impliedly  agrees  faithfully  to  hold  the  pledge 
until  the  conditions  have  been  performed  upon  the  faith  of 
which  the  choses  in  action,  goods,  or  personal  chattels  have 
been  delivered  to  him.  If,  in  violation  of  his  trust,  he  sells  or 
disposes  of  the  pledge,  thereby  putting  it  out  of  his  power  to 
return  the  property,  it  would  be  useless  to  impose  upon  the 
pledgor  the  burden  of  tendering  to  the  pledgee  the  payment 
of  the  debt,  or  the  performance  of  the  duty  before  he  could 
maintain  an  action  against  the  pledgee  for  the  damages  sus- 
tained by  reason  of  the  conversion,  when  it  would  be  impos- 
sible for  the  latter  to  discharge  the  obligation  which  he  had 
undertaken.  When  a  pledgee,  by  his  overt  act,  violates  the 
terms  of  his  agreement,  so  that  it  cannot  be  specifically  en- 


804  American  State  Reports,  Vol.  120.      [Oregon, 

forced,  he  necesarily  severs  the  fiduciary  relations  he  assumed 
toward  the  pledgor,  whose  remedy  against  him  in  this  f  ona 
of  an  action  for  the  injury  sustained,  though  treated  as  one 
for  conversion,  is  in  reality  founded  on  the  breach  of  the  con- 
tract: Qlidden  v.  Mechanics'  Nat.  Bank,  53  Ohio  St.  588,  42 
N.  B.  985,  43  L.  R.  A.  737.  The  statement  that  the  rules  of 
law,  which  are  founded  in  reason,  do  not  require  the  perform- 
ance of  vain  things,  has  been  so  often  repeated  as  to  be- 
come almost  a  general  maxim,  invoking  which,  we  think,  there 
was  no  necessity  to  allege  in  the  complaint,  or  to  prove  ^^^  at 
the  trial  a  tender  of  any  sum  by  the  plaintiff  to  the  defend- 
ant as  a  condition  precedent  to  this  right  to  maintain  this 
action. 

3.  A.  Feldenheimer,  who,  as  plaintiff's  witness,  testified 
that  he  had  bought  and  sold  diamonds  for  several  years  and 
knew  the  value  thereof,  was  permitted,  over  objection  and  ex- 
ception, to  state  the  highest  market  value  from  October  30, 
1902,  to  the  time  of  trial,  of  two  pure  white  flawle^  dia- 
monds, one  weighing  a  trifie  less  and  the  other  a  little  more 
than  three  carats,  and  also  to  specify  the  rate  of  increase  in  the 
value  of  such  jewels  in  the  interim,  and  it  is  contended  by 
defendant's  counsel  that  an  error  was  committed  thereby 
The  value  of  property  at  the  time  of  its  conversion  is  generally 
the  measure  of  damages  in  an  action  of  trover.  To  ascertain 
that  value,  however,  evidence  of  its  worth  a  reasonable  time 
prior  and  subsequent  to  the  conversion  is  admissible :  Douglass 
V.  Kraft,  9  Cal.  562 ;  Hamer  v.  Hathaway,  33  Cal.  117 ;  Denton 
V.  Smith,  61  Mich.  431,  28  N.  W.  160;  Kendrick  v.  Beard,  90 
Mich.  589,  51  N.  W.  645 ;  Gauche  v.  Milbrath,  94  Wis.  674,  69 
N.  W.  999. 

4.  We  think  no  error  was  committed  as  alleged,  nor  in  per- 
mitting the  witness  to  testify  concerning  the  value  of  **  flaw- 
less" diamonds;  for  the  bill  of  exceptions  does  not  disclose 
that  the  jewels  which  plaintiff  delivered  to  the  defendant  were 
not  of  that  quality. 

These  considerations  necessitate  an  afi&rmance  of  the  judg- 
ment, which  is  ordered. 
Affirmed. 


If  a  Pledgor  has  No  Notice  of  a  Conversion  of  the  property  by  the 
pledgee  and  an  application  of  the  proceeds  to  the  payment  of  the 
pledgor's  debt  until  after  the  conversion,  he  may  maintain  an  action 
for^amages,  without  a  tender  of  the  amount  due  and  without  a  de- 
mand for  the  return  of  the  property:  Gregg  ▼.  Bank  of  (Tolumbia,  72 
S.  G.  458,  110  Am.  St.  Bep.  633. 
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The  Measure  of  Liability  for  a  Conversion  is  ordinarily  tlie  Talue  of 
the  chattel  at  the  time  and  place  of  the  conversion:  American  Soda 
Fountain  Go.  v.  Futrall,  73  Ark.  464,  108  Am.  St.  Bep.  64.  But  M* 
Qregg  y.  Bank  of  Ck>lttmbift,  72  S.  C.  458,  110  Am.  St  Eep.  633. 


STATE  V.  MULLEB. 

[48  Or.  252,  85  Pae.  855.] 

OOKSTXTUTIONAL  LAW.— The  Bight  to  lA'boT  or  Employ 
Lfthor,  guaranteed  by  the  fourteenth  amendment,  is  subject  to  the 
power  of  the  states  to  reasonably  regulate  callings  affecting  the  pub- 
lic health  and  welfare,     (p.  806.) 

CONSTITUTIONAL  LAW— Hours  of  Labor  by  Females.— A 

statute  la  constitutional  which  forbids  the  employment  of  females 
more  than  ten  hours  a  day  in  any  factory,  laundry  or  mechanical  es- 
tablishment,    (p.  809.) 

W.  D.  Fenton  and  E.  S.  J.  McAllister,  for  the  appellant. 

A.  M.  Crawford,  attorney  general,  John  Manning,  district 
attorney,  and  B.  E.  Haney,  for  the  state. 

«^  BEAN,  C.  J.  In  1903  the  legislature  passed  an  act 
which,  among  other  things,  provided  that  "no  female  [shall] 
be  employed  in  any  mechanical  establishment,  or  factory,  or 
lanndiy,  in  this  state,  more  than  ten  hours  during  any  one 
day,"  and  that  **  any  employer  who  shall  require  any  female 
to  work  in  any  of  the  places  mentioned"  more 'than  the  pro- 
hibited time  ''shall  be  guilty  of  a  misdemeanor,  and  upon 
oonviction  thereof  shall  be"  punished,  etc. :  Laws  1903,  p.  148. 
The  defendant  was  convicted  for  a  violation  of  this  act  by 
requiring  a  female  to  work  more  than  the  prescribed  time  in 
a  laundry.  He  appeals  to  this  court  on  the  ground  that  the 
law  is  unconstitutional  and  void,  as  violative  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  which 
provides  that  no  state  shall  "deprive  any  person  of  life,  lib- 
erty, or  property,  without  due  process  of  law,"  and  of  sections 
1  and  20  of  article  1  of  the  constitution  of  this  state,  as 
follows : 

Section  1.  "We  declare  that  all  men,  when  they  form  a 
social  compact,  are  equal  in  rights." 

And  section  20:  "No  law  shall  be  passed  granting  to  any 
citizen  or  class  of  citizens,  privileges  or  immunities  which, 
upon  the  same  terms,  ^hall  not  equally  belong  to  all^tizens." 

1.  The  right  to  labor,  or  employ  labor,  on  such  term^  and 
oonditions  as  may  be  agreed  upon  by  the  interested  partieSy  la 
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not  only  a  liberty  but  a  property  right  guaranteed  to  every 
citizen  by  the  fourteenth  amendment  to  the  constitution  of 
the  United  States,  and  cannot  be  arbitrarily  interfered  with 
by  the  legislature :  Lochner  v.  New  York,  198  U.  S.  45,  25  Sup. 
Ct.  Rep.  539,  49  L.  ed.  937 ;  Ex  parte  Kuback,  85  CaL  274,  20 
Am.  St.  Rep.  226,  24  Pac.  737,  9  L.  R.  A.  482;  Prorer  v. 
^^  People,  141  111.  171,  31  N.  E.  395,  16  L.  R.  A.  492 ;  State 
V.  Loomis,  115  Mo.  307,  22  S.  W.  350,  21  L.  R.  A.  789 ;  Low 
V.  Rees  Printing  Co.,  41  Neb.  127,  43  Am.  St.  R^p.  670,  59  N. 
W.  362,  24  L.  R.  A.  702 ;  Seattle  v.  Smyth,  22  Wash.  327,  79 
Am.  St.  Rep.  939,  60  Pac.  1120.  But  the  amendment  was 
not  designed  or  intended  to  limit  the  right  of  the  state, 
under  its  police  power,  to  prescribe  such  reasonable  regula- 
tions  as  may  be  necessary  to  promote  the  welfare,  peace, 
morals,  education  or  good  order  of  the  people,  and  therefore 
the  hours  of  work  in  employments  which  are  detrimental  to 
health  may  be  regulated  by  the  legislature :  Holden  v.  Hardy, 
169  U.  S.  366,  18  Sup.  Ct.  Rep.  383,  42  L.  ed.  780. 

The  right  to  labor  and  to  contract  for  labor,  like  all  rights, 
is  itself  subject  to  such  reasonable  limitations  as  are  essential 
to  the  peace,  health,  welfare  and  good  order  of  the  community, 
and,  as  said  by  the  supreme  court  of  the  United  States:  *'A 
large  discretion  is  necessarily  vested  in  the  legislature  to  deter- 
mine, not  only  what  the  interests  of  the  public  require,  but 
what  measures  are  necessary  for  the  protection  of  such  inter- 
ests": Lawton  v.  Steele,  152  U.  S.  133,  14  Sup.  Ct.  Rep.  499, 
38  L.  ed.  385.  In  Holden  v.  Hardy,  169  U.  S.  366, 18  Sup  Ct. 
Rep.  383,  42  L.  ed.  780,  the  court,  referring  to  the  limitations 
placed  by  a  state  upon  the  hours  of  workmen  in  underground 
mines,  said:  ''These  employments,  when  too  long  pursued,  the 
legislature  has  judged  to  be  detrimental  to  the  health  of  the 
employes,  and,  so  long  as  there  are  reasonable  grounds  for  be- 
lieving that  this  is  so,  its  decision  upon  this  subject  cannot  be 
reviewed  by  the  federal  courts."  And  in  the  subsequent  case 
of  Qundling  v.  Chicago,  177  U.  S.  183,  20  Sup.  Ct.  Rep.  633, 
44  L.  ed.  725,  the  court  uses  thjj^  language:  ''Regulations  re- 
specting the  pursuit  of  a  lawful  trade  or  business  are  of  very 
frequent  occurrence  in  the  various  cities  of  the  country,  and 
what  such  regulations  shall  be  and  to  what  particular  trade, 
business,  or  occupation  they  shall  apply,  are  questions  for  the 
state  to  determine,  and  their  determination  comes  within  the 
proper  exercise  of  the  police  power  by  the  state,  and  unless  the 
regulations  are  so  utterly  unreasonable  and  extravagant  in 
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their  ^^  nature  and  purpose  that  the  property  and  personal 
rights  of  the  citizen  are  unnecessarily,  and  in  a  manner  wholly 
arbitrary,  interfered  with  or  destroyed  without  due  process  of 
law,  they  do  not  extend  beyond  the  power  of  the  state  to  pass, 
and  they  form  no  subject  for  federal  interference."  The 
legislature  may  not,  therefore,  unduly  interfere  with  the  lib- 
erty of  contract,  or  arbitrarily  limit  the  right  of  a  citizen  to 
enter  into  such  contracts  as  to  him  may  seem  expedient  or 
desirable ;  but  it  may  prescribe  reasonable  regulations  in  refer- 
ence thereto  and  limitations  thereon  to  promote  the  general 
welfare  and  guard  the  public  health,  and  the  power  of  the 
oourts  to  review  such  regulations  exists  only  ''when  that  which 
the  legislature  has  done  comes  within  the  rule  that  if  a  statute, 
purporting  to  have  been  enacted  to  protect  the  public  health, 
the  public  morals,  or  the  public  safety,  has  no  real  or  sub- 
stantial relation  to  those  objects,  or  is  beyond  all  question  a 
plain,  palpable  invasion  of  rights  secured  by  the  fundamental 
law'' :  Jacobson  v.  Massachusetts,  197  U.  S.  11,  31,  25  Sup.  Ct. 
Rep.  358,  49  L.  ed.  643. 

2.  Now,  the  statute  in  question  was  plainly  enacted,  although 
not  so  declared  therein,  in  order  to  conserve  the  public  health 
and  welfare  by  protecting  the  physical  well-being  of  females 
who  work  in  mechanical  establishments,  factories  and  laun- 
dries.    Such  legislation  must  be  taken  as  expressing  the  belief 
of  the  legislature,  and  through  it  of  the  people,  that  the  labor 
of  females  in  such  establishments  in  excess  of  ten  hours  in  any 
one  day  is  detrimental  to  health  and  injuriously  affects  the 
public  welfare.    The  only  question  for  the  court  is  whether 
such  a  regulation  or  limitation  has  any  real  or  substantial  rela- 
tion to  the  object  sought  to  be  accomplished,  or  whether  it  is 
''so  utterly  unreasonable  and  extravagant"  as  to  amount  to  a 
mere  arbitrary  interference  with  the  right  to  contract.    On 
this  question,  we  are  not  without  authority.    Legislation  limit- 
ing the  hours  during  which  women  may  be  employed  is  in 
force  in  several  of  the  states  of  the  Union,  and,  so  far  as  we  are 
advised,  such  legislation  has  everywhere  been  upheld,  except 
in  the  state  of  Illinois.    This  particular  class  of  legislation 
was  first  ^^^  enacted  in  Massachusetts,  and  came  before  the 
supreme  court  of  that  state  in  Commonwealth  v.  Hamilton 
Mfg.  Co.,  120  Mass.  383.    The  law  provided  that  "no  minor 
under  the  age  of  eighteen  years,  and  no  woman  over  that  age, 
shall  be  employed  in  laboring  by  any  person,  firm  or  corpora- 
tion in  any  manufacturing  establishment  in  this  common- 
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wealth  more  than  ten  hours  in  any  one  day,"  except  in  certain 
cases,  and  that  *'in  no  case  shall  the  houra  of  labor  exceed 
sixty  per  week. "  This  law  was  held  valid,  the  court  declaring 
that  it  was  not  in  yiolation  of  any  rights  reserved  to  the  in- 
dividual citizen,  because  ''it  merely  provides  that  in  an  em- 
plo3nnent  which  the  legislature  has  evidently  deemed  to  some 
extent  dangerous  to  health  no  person  shall  be  engaged  in  labor 
more  than  ten  hours  a  day  or  sixty  hours  a  week.  There  can 
be  no  doubt  that  such  legislation  may  be  maintained  either  as 
a  health  or  police  regulation,  if  it  were  necessary  to  resort  to 
either  of  those  sources  for  power.  This  principle  has  been 
so  frequently  recognized  in  this  commonwealth  that  reference 
to  jthe  decisions  are  unnecessary."  And  it  was  held  that  the 
law  did  not  violate  the  right  of  the  female  employ6  to  labor 
in  accordance  with  her  own  judgment  as  to  the  number  of 
Lours  she  should  A/ork,  because  it  merely  prohibited  her  being 
employed  continuously  in  the  same  service  more  than  a  certain 
number  of  hours  during  a  day  or  week,  leaving  her  free  to 
work  elsewhere  as  many  hours  as  she  might  desire. 

In  1899  the  legislature  of  Nebraska  (Laws  1899,  p.   362, 
c.  107),  enacted  a  law  providing  that  ''no  female  shall  be  em- 
ployed in  any  manufacturing,  mechanical  or  mercantile  estab- 
lishments, hotel  or  restaurant  in  this  state  more  than  sixty 
hours  during  any  one  week  and  that  ten  hours  shall  constitute 
a  day's  labor.''    This  legislation  was  upheld  by  the  court  on 
the  ground  that  it  was  a  reasonable  regulation  to  promote  the 
public  good  and  to  protect  the  health  and  well-being  of  women 
engaged  in  labor  in  the  establishments  mentioned  in  the  act, 
and  therefore  came  within  the  police  powers  of  the  state: 
Wenham  v.  State,  65  Neb.  394,  91  N.  W.  421,  58  L.  B.  A.  825. 
The  court  said:  ** Women  and  children  have  always,  to  ^^^  a 
certain  extent,  been  wards  of  the  state.    Women  in  recent 
years  have  been  partly  emancipated  from  their  common-law 
disabilities.    They  now  have  a  limited  right  to  contract.    They 
may  own  property,  real  and  personal,  in  their  own  right,  and 
may  engage  in  business  on  their  own  account.    But  they  have 
no  voice  in  the  enactment  of  the  laws  by  which  they  are  gov- 
erned, and  can  take  no  part  in  municipal  affairs.    They  are 
unable,  by  reason  of  their  physical  limitations,  to  endure  the 
same  hours  of  exhaustive  labor  as  may  be  endured  by  adult 
males.    Certain  kinds  of  work,  which  may  be  performed  by 
men  without  injury  to  their  health,  would  wreck  the  consti- 
tutions and  destroy  the  health  of  women,  and  render  th^n 
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incapable  of  bearing  their  share  of  the  burdens  of  the  family 
and  the  home.  The  state  must  be  accorded  the  right  to  guard 
and  protect  women,  as  a  class,  against  such  a  condition ;  and 
the  law  in  question,  to  that  extent,  conserves  the  public  health 
and  welfare." 

In  1901  a  similar  statute  was  enacted  in  the  state  of  Wash- 
ington, and  was  held  valid  in  the  supreme  court  in  State  v. 
Buchanan,  29  Wash.  602,  92  Am.  St.  Rep.  930,  70  Pac.  52, 
59  L.  B.  A.  342,  Mr.  Justice  Dunbar  saying:  ''It  is  a  mat- 
ter of  universal  knowledge  with  all  reasonably  intelligent  peo- 
ple of  the  present  age  that  continuous  standing  on  the  feet  by 
women  for  a  great  many  consecutive  hours  is  deleterious  to 
their  health.  It  must  logically  follow  that  that  which  would 
deleteriously  affect  any  great  number  of  women,  who  are  the 
mothers  of  succeeding  generations,  must  necessarily  affect  the 
public  welfare  and  the  public  morals.  Law  id,  or  ought  to  be 
a  progressive  science.  While  the  principles  of  justice  are 
immutable,  changing  conditions  of  society  and  the  evolution 
of  employment  make  a  change  in  the  application  of  principles 
absolutely  necessary  to  an  intelligent  administration  of  gov- 
ernment." 

The  case  of  Ritchie  v.  People,  155  111.  98,  46  Am.  St.  Rep. 
315,  40  N.  E.  454,  29  L.  B.  A.  79,  is  the  only  decision  to  which 
our  attention  has  been  called,  or  which  we  have  been  able  to 
find,  in  which  an  act  of  the  kind  under  consideration  has  been 
*^  held  unconstitutional  and  void.  The  case  is  well  consid- 
ered and  ably  presented,  but  is,  we  think,  borne  down  by  the 
weight  of  authority  and  sound  reason.  We  are  of  the  opinion, 
therefore,  that  the  act  in  question  is  not  void  because  an 
arbitrary  and  unwarranted  limitation  of  the  right  of  contract, 
but  is  within  the  police  power  of  the  state. 

Nor  can  we  concur  with  counsel  that  it  is  an  arbitrary  and 
unwarrantable  discrimination  against  persons  engaged  in  the 
particular  business  or  employments  specified,  because  persons 
in  other  businesses  or  callings  are  not  prohibited  from  requir- 
ing or  permitting  their  female  employes  to  work  more  than 
ten  hours  a  day.  Nearly  all  legislation  is  special  in  the  ob- 
jects sought  to  be  obtained  or  in  its  application,  and  the  gen- 
eral rule  is  that  such  legislation  does  not  infringe  the  con- 
stitutional right  to  equal  protection  of  the  laws  when  all 
persons  subject  thereto  are  treated  alike  under  like  circum- 
stances and  conditions :  In  re  Oberg,  21  Or.  406,  28  Pac.  130, 
14  L.  R.  A.  577 ;  Ex  parte  Northrup,  41  Or.  489,  69  Pac.  445. 
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*'The  discriminations  which  are  open  to  objection,'*  says  Mr. 
Justice  Field,  in  Soon  Hing  v.  Crowley,  113  U.  S.  703,  5  Sup. 
Ct.  Rep.  730,  28  L.  ed.  1145,  ''are  those  where  persons  en- 
gaged in  the  same  business  are  subjected  to  different  restrio- 
tions,  or  are  held  entitled  to  different  privileges,  under  the 
same  conditions.  It  is  only  then  that  the  discriminatioii  can 
be  said  to  impair  that  equal  right  which  all  can  daim  in  the 
enforcement  of  the  laws." 
The  judgment  is  aflSrmed. 


The  Principal  Oasa  wig  Afflnniid  by  the  saprema  court  of  the 
United  States:  Bee  Mailer  v.  State,  00  U.  S.  000,  28  Sap.  Ct.  Bep. 
324,  Mr.  Justice  Brewer  delivering  the  opinion  of  the  eonrt  therein 
as  follows: 

' '  On  February  19,  1903,  the  legislature  of  the  state  of  Oregon 
an  act  (Sess.  Laws  1903,  p.  148)  the  first  section  of  which  is  in  tiu 
words: 

"  'Seo.  1.  That  no  female  (shall)  be  employed  in  any  mechanical 
establishment,  or  factory,  or  laundry  in  this  state  more  than  tea 
hours  during  any  one  day.  The  hours  of  work  may  be  so  arranged  as 
to  permit  the  employment  of  females  at  any  time  so  that  they  shall 
not  work  more  than  ten  hours  during  the  twenty-four  hoars  of  any 
one  day.' 

"Section  8  made  a  violation  of  the  provisions  of  the  prior  sections 
a  misdemeanor  subject  to  a  fine  of  not  less  than  ten  dollars  nor  more 
than  twenty-five  dollars.  On  September  18,  1905,  an  information 
was  filed  in  the  circuit  court  of  the  state  for  the  county  of  Multnomnh, 
charging  that  the  defendant  'on  the  fourth  day  of  September, 
A.  D.  1905,  in  the  county  of  Multnomah  and  state  of  Oregon,  then 
and  there  being  the  owner  of  a  laundry  known  as  the  Grand  Laundry, 
in  the  city  of  Portland,  and  the  employer  of  females  therein,  did 
then  and  there  unlawfully  permit  and  suffer  one  Joe  Haselbock,  he.  the 
said  Joe  Haselbock,  then  and  there  being  an  overseer,  superintendent, 
and  agent  of  said  Curt  Muller,  in  the  said  Grand  Laundry,  to  re- 
quire a  female,  to  wit  one  Mrs.  £.  Gotcher  to  work  more  than  ten 
hours  in  said  laundry  on  said  fourth  day  of  September,  A.  D.  1905, 
contrary  to  the  statutes  in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Oregon.' 

''A  trial  resulted  in  a  verdict  against  the  defendant,  who  was  sen- 
tenced to  pay  a  fine  of  ten  dollars.  The  supreme  court  of  the  state 
affirmed  the  conviction  (48  Or.  252,  85  Pac.  855),  whereupon  the  case 
was  brought  here  on  writ  of  error. 

"The  single  question  is  the  constitutionality  of  the  statute  under 
which  the  defendant  was  convicted,  so  far  as  it  affects  the  work 
of  a  female  in  a  laundry.  That  it  does  not  conflict  with  any  pro- 
visions of  the  state  constitution  is  settled  by  the  decision  of  the  sn- 
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preme  coart  of  the  state.    The  contentions  of  the  defendant,  now 
plaintiff  in  error,  are  thus  stated  in  his  brief: 

''  '1.  Because  the  statute  attempts  to  prevent  persons  sni  juris 
from  making  their  own  contracts  and  thus  violates  the  provisions 
of  the  fourteenth  amendment,  as  follows:  "No  state  shall  make  or 
enforce  anj  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property,  without  due  process  of  law;  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws.  * ' 

"  '2.  Because  the  statute  does  not  apply  equally  to  all  persons 
nmilarly  situated,  and  is  class  legislation. 

'<  '3.  The  statute  is  not  a  valid  exercise  of  the  police  power.  The 
kinds  of  work  prescribed  are  not  unlawful,  nor  are  they  declared 
to  be  immoral  or  dangerous  to  the  public  health;  nor  can  such  a 
law  be  sustained  on  the  ground  that  it  is  designed  to  protect  women 
on  account  of  their  sex.  There  is  no  necessary  or  reasonable  connec- 
tion between  the  limitation  prescribed  by  the  act  and  the  public 
health,  safety,  or  welfare.' 

''It  is  the  law  of  Oregon  that  women,  whether  married  or  single, 
have  equal  contractual  and  personal  rights  with  men.  As  said  by 
Chief  Justice  Wolverton,  in  First  Nat.  Bank  v.  Leonard,  36  Or.  390, 
59  Pac.  873,  after  a  review  of  the  various  statutes  of  the  state  upon 
the  subject: 

"  'We  may  therefore  say  with  perfect  confidence  that,  with  these 
three  sections  upon  the  statute  book,  the  wife  can  deal,  not  only  with 
her  separate  property,  acquired  from  whatever  source,  in  the  same  man- 
ner as  her  husband  can  with  property  belonging  to  him,  but  that 
she  may  make  contracts  and  incur  liabilities,  and  the  same  may  be 
enforced  against  her,  the  same  as  if  she  were  a  feme  sole.  There  is 
now  no  residuum  of  civil  disability  resting  upon  her  which  is  not 
recognized  as  existing  against  the  husband.  The  current  runs  steadily 
and  strongly  in  the  direction  of  the  emancipation  of  the  wife,  and 
the  policy,  as  disclosed  by  all  recent  legislation  upon  the  subject  in 
this  state,  is  to  place  her  upon  the  same  footing  as  if  she  were  a 
feme  sole,  not  only  with  respect  to  her  separate  property,  but  as  it 
affects  her  right  to  make  binding  contracts;  and  the  most  natural 
corollary  to  the  situation  is  that  the  remedies  for  tl^e  enforcement  of 
liabilities  incurred  are  made  coextensive  and  coequal  with  such  en- 
larged condition. ' 

"It  thus  appears  that,  putting  to  one  side  the  elective  franchise, 
in  the  matter  of  personal  and  contractual  rights  they  stand  on  the 
same  plane  as  the  other  sex.  Their  rights  in  these  respects  can  no 
more  be  infringed  than  the  equal  rights  of  their  brothers.  We  held 
in  Lochner  v.  New  York,  198  U.  8.  45,  25  Sup.  Ct.  Bep.  539,  49  L. 
ed.  937,  that  a  law  providing  that  no  laborer  shall  be  required  or 
permitted  to  work  ia  bakexies  more  than  sixty  hours  in  a  week  or 
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ten  hours  in  a  day  was  not  aa  to  men  a  legitimate  exercise  of  tlie 
police  power  of  the  state,  but  an  unreasonable^  unnecessarj  and  ar- 
bitrary interference  with  the  right  and  liberty  of  the  individnal  to 
contract  in  relation  to  his  labor,  and  as  such  was  in  conflict  with, 
and  void  under,  the  federal  constitution.  That  decision  is  inToked 
by  plaintiff  in  error  as  decisive  of  the  question  before  oa.  But  this 
assumes  that  the  difference  between  the  sexes  does  not  justify  a 
different  rule  respecting  a  restriction  of  the  hours  of  labor. 

^'In  patent  cases  counsel  are  apt  to  open  the  argument  with  a  dis- 
cussion of  the  state  of  the  art.  It  may  not  be  amiss,  in  the  present 
case,  before  examining  the  constitutional  question,  to  notice  the 
course  of  legislation,  as  well  as  expressions  of  opinion  from  other 
than  judicial  sources.  In  the  brief  filed  by  Mr.  Louis  D.  Brandeis 
for  the  defendant  in  error  is  a  very  copious  collection  of  all  these 
matters,  an  epitome  of  which  is  found  in  the  margin.* 

*^'The  following  legislation  of  the  states  imposes  restriction  in 
some  form  or  another  upon  the  hours  of  labor  that  may  be  required  of 
women:  Massachusetts:  1874,  Bev.  Laws  1902,  c.  106,  sec.  24;  Bhode 
Island:  1885,  Acts  and  Resolves  1902,  c.  994,  p.  73;  Louiaiana:  18S6, 
Rev.  Laws  1904,  col.  1,  sec.  4,  p.  989;  Connecticut:  1887,  Gen.  Stats. 
Bev.  1902,  sec.  4691;  Maine:  1887,  Bev.  Stats.  1903,  e.  40,  sec.  48:  New 
Hampshire:  1887,  Laws  1907,  e.  04,  p.  95;  Maryland:  18S8,'  Pub. 
Qen.  Laws  1903,  art.  100,  sec  1;  Virginia:  1890,  Code  1904,  tit.  51A, 
c.  178 A,  sec.  36575;  Pennsylvania:  1897,  I^aws  1905,  No.  226,  p.  352; 
New  York.  1899,  Laws  1907,  c.  507,  sec.  77,  subd.  3,  p.  1078;  Nebraska: 
1899,  Comp.  Stats.  1905,  sec.  7955,  p.  1986;  Washington:  Stats.  1901. 
c.  68,  sec.  1,  p.  118;  Colorado:  Acts  1903,  c.  138,  sec.  3,  p.  310;  New 
Jersey:  1892,  Gen.  Stats.  1895,  p.  2350,  sees.  66,  67;  Oklahoma:  1S90, 
Bev.  Stats.  1903,  c.  25,  art,  58,  sec.  729;  North  Dakota:  1877,  Bev. 
Code  1905,  sec.  9440;  South  Dakota:  1877,  Rev.  Code  (Pen.  Code, 
sec.  764),  p.  1185;  Wisconsin:  1867,  Code  1898,  sec.  1728;  South 
Carolina:  Acts  1907,  No.  233. 

''In  foreign  legislation  Mr.  Brandeis  calls  attention  to  these  stat- 
utes: Great  Britain,  1844:  Law  1901,  1  Edw.  VII,  c,  22.  France,  1848: 
Act  Nov.  2,  1892,  and  March  30,  1900.  Switzerland,  Canton  of 
Glarus,  1848:  Federal  Law  1877,  art.  2,  sec.  1.  Austria,  1855:  Acts 
1897,  art.  96a,  sees.  1-3.  Holland,  1889:  Art  5,  sec  L  Italy,  June 
19,  1902,  art.   7.     Germany:   Laws   1891. 

"Then  follow  extracts  from  over  ninety  reports  of  committees, 
bureaus  of  statistics,  commissioners  of  hygiene,  inspectors  of  fae- 
tories  both  in  this  country  and  in  Europe  to  the  effect  that  long  hours 
of  labor  are  dangerous  for  women,  primarily  because  of  their  specisi 
physical  organization.  The  matter  is  discussed  in  these  reporta  in 
dilrerent  aspects,  but  all  agree  as  to  the  danger.  It  would,  of  course, 
take  too  much  space  to  give  these  reports  in  detail.  Following  them 
are  extracts  from  similar  reports  discussing  the  general  benefits  of 
short  hours  from  an  economic  aspect  of  the  question.  In  many  of 
these  reports  individual  instances  are  given  tending  to  support  the 
general  conclusion.  Perhaps  the  general  scope  and  character  of  all 
these  reports  may  be  summed  up  in  what  an  inspector  for  Hanover 
says:  'The  reasons  for  the  reduction  of  the  working  day  to  ten  hours — 
(a)  the  physical  organization  of  women,  (b)  her  maternal  functions, 
(c)  the  rearing  and  education  of  the  children,  (d)  the  maintenance 
of  the  home — are  all  so  important  and  so  far-reaching  that  the  need 
for  such  reduction  need  hardly  be  discussed.'  '* 


June,  1906.]  State  v.  Muller.  813 

"While  there  have  been  but  few  decisions  bearing  directly  upon  the 
question,  the  following  sustain  the  constitutionality  of  such  legisla- 
tion: Commonwealth  v.  Hamilton  Mfg.  Co.,  120  Mass.  383;  Wenham  v. 
State,  65  Neb.  394,  91  N.  W.  421,  58  L.  B.  A.  825;  State  v.  Buchanan, 
29  Wash.  602,  92  Am.  St.  Rep.  930,  70  Pac.  52,  59  L.  B.  A.  342;  Com- 
monwealth V.  Beatty,  15  Pa.  Super.  Ct.  5,  17;  against  them  is  the 
case  of  Ritchie  v.  People,  155  lU.  98,  46  Am.  St.  Rep.  315,  40  N.  E. 
454,  29  L.  R.  A.  79. 

''The  legislation  and  opinions  referred  to  in  the  margin  may  not  be, 
technically  speaking,  authorities,  and  in  them  is  little  or  no  dis- 
cussion of  the  constitutional  question  presented  to  us  for  determina- 
tion, yet  they  are  significant  of  a  widespread  belief  that  woman's 
physical  structure  and  the  functions  she  performs  in  consequence  there- 
of justify  special  legislation  restricting  or  qualifying  the  conditions 
under  which  she  should  be  permitted  to  toil.  Constitutional  ques- 
tions, it  is  true,  are  not  settled  by  even  a  consensus  of  present  pub- 
lic opinion,  for  it  is  the  peculiar  value  of  a  written  constitution, 
that  it  places  in  unchanging  form  limitations  upon  legislative  action, 
and  thus  gives  a  permanence  and  stability  to  popular  government 
which  otherwise  would  be  lacking.  At  the  same  time,  when  a  ques- 
tion of  fact  is  debated  and  debatable,  and  the  extent  to  which  a 
special  constitutional  limitation  goes  is  affected  by  the  truth  in  respect 
to  that  fact,  a  widespread  and  long-continued  belief  concerning  it  is 
worthy  of  consideration.  We  take  judicial  cognizance  of  all  matters 
of  general  knowledge. 

"It  is  undoubtedly  true,  as  more  than  once  declared  by  this  court, 
that  the  general  right  to  contract  in  relation  to  one's  business  is 
part  of  the  liberty  of  the  individual,  protected  by  the  fourteenth 
amendment  to  the  federal  constitution;  yet  it  is  equally  well  settled 
that  this  liberty  is  not  absolute  and  extending  to  all  contracts,  and 
that  a  state  may,  without  conflicting  with  the  provisions  of  the 
fourteenth  amendment,  restrict  in  many  respects  the  individual 's  power 
of  contract.  Without  stopping  to  discuss  at  length  the  extent  to 
which  a  state  may  act  in  this  respect,  we  refer  to  the  following  cases 
in  which  the  question  has  been  considered:  Allgeyer  v.  Louisiana, 
165  U.  S.  578,  17  Sup.  Ct,  Rep.  427,  41  L.  ed.  832;  Holden  v.  Hardy, 
169  U.  S.  366,  18  Sup.  Ct.  Rep.  383,  42  L.  ed.  780;  Lochner  v.  New 
York,  198  U.  S.  45,  25  Sup.  Ct.  Rep.  539,  49  L.  ed.  937. 

"That  woman's  physical  structure  and  the  performance  of  materia] 
functions  place  her  at  a  disadvantage  in  the  struggle  for  subsistence 
is  obvious.  This  is  especially  true  when  the  burdens  of  motherhood 
are  upon  her.  Even  when  they  are  not,  by  abundant  testimony  of  the 
medical  fraternity  continuance  for  a  long  time  on  her  feet  at  work, 
repeating  this  from  day  to  day,  tends  to  injurious  effects  upon  the 
body,  and,  as  healthy  mothers  are  essential  to  vigorous  offspring, 
the  physical  well-being  of  woman  becomes  an  object  of  public  interest 
and  care  in  order  to  preserve  the  strength  and  vigor  of  the  race. 
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''Still  again,  hiBtoiy  discloses  the  fact  tbat  woman  haa  always 
been  dependent  upon  man.  He  established  hia  control  at  the  oatset 
by  superior  physical  strength,  and  thia  control  in  Tarioiis  forms,  with 
diminishing  intensity,  has  continued  to  the  present.  Aa  minora^ 
though  not  to  the  same  extent,  she  has  been  looked  upon  in  the  courts 
as  needing  especial  care  that  her  rights  may  be  preserved.  Educa- 
tion was  long  denied  her,  and  while  now  the  doors  of  the  school- 
room are  opened  and  her  opportunities  for  acquiring  knowledge  are 
great,  yet  even  with  that  and  the  consequent  increase  of  capacity 
for  business  affairs  it  is  still  true  that  in  the  struggle  for  subsistence 
she  is  not  an  equal  competitor  with  her  brother.  Though  limitations 
upon  personal  and  contractual  rights  may  be  removed  by  legislation, 
there  is  that  in  her  disposition  and  habits  of  life  which  will  operate 
against  a  full  assertion  of  those  rights.  She  will  still  be  where  some 
legislation  to  protect  her  seems  necessary  to  secure  a  real  equality 
of  right.  Doubtless'  there  are  individual  exceptions,  and  there  are 
many  respects  in  which  she  haa  an  advantage  over  him;  but  looking 
at  it  from  the  viewpoint  of  the  effort  to  maintain  an  independent 
position  in  life,  she  is  not  upon  an  equality.  Differentiated  by  these 
matters  from  the  other  sex,  she  is  properly  placed  in  a  class  by  her- 
self, and  legislation  designed  for  her  protection  may  be  sustained^ 
even  when  like  legislation  is  not  necessary  for  men,  and  could  not 
be  sustained.  It  is  impossible  to  dose  one's  eyes  to  the  fact  that  she 
still  looks  to  her  brother  and  depends  upon  him.  Even  though  all 
restrictions  on  political,  personal  and  contractual  rights  were  taken 
away,  and  she  stood,  so  far  as  statutes  are  concerned,  upon  an  ab- 
solutely equal  plane  with  him,  it  would  still  be  true  that  she  ia  so 
constituted  that  she  will  rest  upon  and  look  to  him  for  protection; 
that  her  physical  structure  and  a  proper  discharge  of  her  maternal 
functions — having  in  view  not  merely  her  own  health,  but  the  well- 
being  of  the  race — ^justify  legislation  to  protect  her  from  the  greed 
as  well  as  the  passion  of  man.  The  limitations  which  this  statute 
places  upon  her  contractual  powers,  upon  her  right  to  agree  with 
her  employer  as  to  the  time  she  shall  labor,  are  not  imposed  solely 
for  her  benefit,  but  also  largely  for  the  benefit  of  all.  Many  words 
cannot  make  this  plainer.  The  two  sexes  differ  in  structure  of  body, 
in  the  functions  to  be  performed  by  each,  in  the  amount  of  physical 
strength,  in  the  capacity  for  long-continued  labor,  particularly  when 
done  standing,  the  influence  of  vigorous  health  upon  the  future  well- 
being  of  the  race,  the  self-reliance  which  enables  one  to  assert  full 
rights,  and  in  the  capacity  to  maintain  the  struggle  for  subsistence. 
This  difference  justifies  a  difference  in  legialation,  and  upholda  that 
which  is  designed  to  compensate  for  some  of  the  burdens  which  rest 
upon  her. 

"Wo  have  not  referred  in  this  discussion  to  the  denial  of  the  elec- 
tive franchise  in  the  state  of  Oregon,  for  while  that  may  disclose  a 
lack  of  political  equality  in  all  things  with  her  brothcTi  that  ia  not 
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of  itself  deeisiye.  The  reason  rans  deeper,  and  rests  in  the  inherent 
difference  between  the  two  sexes,  and  in  the  different  functions  in 
life  which  they  perform. 

''For  these  reasons,  and  without  questioning  in  any  respect  the  de- 
cision in  Lochner  ▼.  New  York,  we  are  of  the  opinion  that  it  can- 
not be  adjudged  that  the  act  in  question  is  in  conflict  with  the  fed- 
eral constitution,  so  far  as  it  respects  the  work  of  a  female  in  a 

laundry,  and  the  judgment  of  the  supreme  court  Qt  Oregon  ia 
affirmed.'' 


RESBR  V.  UMATILLA  COUNTY. 

[48  Or.  326,  86  Pac.  595.] 

ANIMALS. — ^The   Keeping   and   Pasturing   of   Livestock   are 

subject  to  police  regulation,     (pp.  817,  818.) 

TAXATION— Distinction  Between  Tax  and  Ucense. — ^The  dis- 
tinction between  a  tax  upon  a  business  or  property  and  a  license  is 
that  the  former  is  exacted  by  reason  of  the  fact  that  the  business  is 
carried  on  or  the  property  is  within  the  jurisdiction  of  the  taxing 
power,  while  the  latter  is  required  as  a  condition  precedent  to  the 
right  to  carry  on  such  business  or  have  such  property  within  the  jur- 
isdiction,    (pp.  818,  819.) 

TAXATION  of  Sheep  of  Nonresident  Owners. — ^A  statute  im- 
posing a  tax  of  a  certain  sum  upon  each  sheep  brought  into  the  state 
by  nonresident  owners,  which  does  not  confer  any  special  privilege  on 
such  owners  nor  make  the  payment  of  the  tax  a  condition  precedent 
to  the  right  to  bring  sheep  into  the  state,  jb  essentially  a  revenue  law, 
and  unconstitutionfd  because  not  uniform  and  equal  in  its  operation, 
(p.  819.) 

A.  M.  Crawford,  attorney  general,  and  G.  W.  Phelps,  dis- 
trict attorney,  for  the  appellant. 

Oscar  Cain  and  H.  C.  Bryson,  for  the  respondent 

«^  BEAN,  C.  J.  In  1905  the  legislature  passed  an  act  "to 
tax  all  foreign  sheep  coming  into  the  state  of  Oregon  for  the 
purpose  of  pasturage,  or  being  driven  through  the  state," 
which  act  is  as  follows : 

*  *  Sec.  1.  That  all  sheep,  whose  owner  or  owners  residing  out- 
side of  the  State  of  Oregon,  shall  bring  or  cause  to  be  brought 
into  the  State  of  Oregon,  any  such  sheep,  for  the  purpose  of 
pasturage,  or  for  the  purpose  of  driving  such  sheep  through 
the  State  of  Oregon,  such  sheep  shall  be  liable  for,  and  the 
owner  thereof  shall  pay,  the  following  tax  upon  each  and 
every  head  of  sheep :  20  cents  per  head  for  the  purpose  of 
pasturage  by  the  year,  or  any  fractional  part  of  a  year,  and 
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when  any  such  sheep  shall  be  driven  from  the  state  or  any 
county  of  the  state,  such  sheep  shall  be  taxed,  and  the  owners 
thereof  made  to  pay,  5  cents  per  head  for  each  and  eveiy 
county  through  which  such  sheep  shall  be  driven;  and  taxes 
herein  specified  shall  be  a  preferred  lien  against  any  sheep 
liable  to  such  tax,  and  the  stock  inspectors  of  the  several 
counties  of  this  state  may  take  into  their  possession  any  of 
said  sheep  and  keep  and  retain  such  possession  until  such 
taxes  are  paid;  provided,  that  if  such  tax  ^^^  so  due  is  not 
paid  within  thirty  days  after  the  same  has  been  assessed,  any 
inspector  of  stock  having  any  such  sheep  shall  sell  the  same, 
by  giving  ten  d&ys*  published  notice  in  the  nearest  newspaper 
to  where  said  sheep  is  held,  of  the  time  and  place  of  such  sale. 
And  the  sale,  as  herein  provided  for,  shall  convey  an  ab- 
solute title  to  any  and  all  sheep  so  sold;  provided,  that  the 
owner  of  any  sheep  so  sold  may,  within  ten  days  thereafter, 
redeem  such  sheep,  by  paying  all  charges  incurred  in  the 
keeping  and  sale  thereof,  together  with  the  tax  due  thereon, 
and  10  per  cent  interest  and  damages  thereon  on  the  whole 
amount  of  taxes  and  charges. 

''Sec.  2.  The  stock  inspectors  of  the  several  counties  of  this 
State  are  hereby  empowered  to  collect  the  taxes  mentioned  in 
Section  1  of  this  act ;  and  it  shall  be  the  duty  of  such  inspectors 
to  collect  all  taxes  and  fines  hereunder,  and  to  keep  careful 
watch  that  all  foreign  sheep  shall  pay  all  the  taxes  and  fines 
herein  provided  for ;  and  when  any  such  sheep  shall  come  or  be 
driven  into  any  county  of  this  State,  it  shall  be  the  duty  of  the 
stock  inspector  to  such  county  to  immediately  take  such  sheep 
into  his  possession  and  to  keep  and  retain  possession  of  the 
same  until  the  taxes  and  fines  due  thereon  are  paid,  or  until 
the  sale  thereof,  as  herein  provided  for,  has  been  made;  and 
all  taxes  and  fines  collected  under  this  act  shall  be  paid  into 
the  general  fund  of  the  county  where  collected.  The  stock 
inspector  shall  be  allowed  $3.00  per  day  for  each  and  every  day 
actually  employed,  and  said  wages  to  be  paid  by  the  county  for 
which  such  services  are  rendered ;  provided,  that  when  the  in- 
spector of  any  county  has  to  take  any  stock  in  charge  and  sell 
the  same,  in  order  to  collect  the  taxes  and  fines  due  thereon, 
then  such  per  diem  charge  of  $3.00  per  day  shall  be  a  charge 
against  any  sheep  so  hdd  and  sold  for  taxes  and  fines,  as 
herein  provided  for. 

*  *  Sec.  3.  When  any  tax  shall  be  paid  by  the  owner  or  owners 
of  any  sheep,  the  stock  inspector,  to  whom  such  tax  is  paid. 
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Bhall  issue  a  tax  certificate  to  the  party  so  paying,  which 
receipt  or  certificate  shall  state  for  what  purpose  the  same 
was  issued,  whether  for  pasturage  or  driving;  provided,  that 
under  no  condition  shall  any  stock  inspector  issue  any  certifi- 
cate, permit,  or  receipt,  whether  for  pasturage  or  driving, 
for  any  diseased  or  unhealthy  sheep,  but  shall  immediately 
cause  fdl  diseased  or  unhealthy  sheep  to  be  taken  beyond  the 
limits  of  the  State  at  the  point  where  the  same  sheep  entered 
the  state.  The  owner  or  owners  of  any  sheep  who  shall  fail  or 
refuse  to  immediately  remove  any  diseased  or  unhealthy  sheep 
(when  ^^  brought  into  this  State)  when  ordered  to  do  so 
by  any  stock  inspector,  shall  be  fined  $25  for  each  and  every 
day  that  such  stock  is  kept  within  the  State  after  having  been 
notified  to  remove  the  same  by  the  stock  inspector  of  the 
county  wherein  such  stock  is  located. 

*'Sec.  4.  The  provision  of  this  act  shall  not  apply  to  any  of 
the  hereinbefore  mentioned  stock  that  shall  be  brought  into 
the  State  for  the  purpose  of  being  fed  through  the  winter 
months,  of  November,  December,  January  and  February,  of 
each  year,  or  to  any  stock  being  shipped  to  market":  Laws 
1905,  p.  268,  c.  156. 

The  plaintiff,  W.  P.  Beser,  is  a  resident  of  Washington  and 
the  owner  of  one  hundred  head  of  sheep,  which  were  driven 
into  Umatilla  county,  in  this  state,  for  the  purpose  of  pastur« 
age  in  the  spring  of  1905.  In  July  of  that  year,  the  stock  in- 
spector threatened  to  take  possession  of  the  sheep  and  sell 
them  as  provided  in  the  act  referred  to,  unless  the  tax  of 
twenty  cents  a  head  was  paid  thereon.  In  order  to  avoid  such 
seizure  and  iSale,  the  plaintiff  paid  the  tax  under  protest,  and 
the  same  was  converted  into  the  general  fund  of  the  county. 
The  plaintiff  thereafter  brought  this  action  to  recover  the 
amount  so  paid,  on  the  ground  that  the  law  under  which  it  was 
exacted  was  unconstitutional  and  void,  because  not  in  accord 
with  section  1,  article  9,  of  the  constitution  of  Oregon,  which 
provides  that  the  rate  of  assessment  and  taxation  shall  be 
equal  and  uniform.  The  plaintiff  had  judgment  in  the  coiirt 
below,  and  the  defendant  appeals. 

1.  It  is  conceded  by  the  defendant  county  that  if  the  law  in 
question  is  a  revenue  measure,  and  the  sum  required  to  be  paid 
by  the  owners  of  foreign  sheep  a  tax,  it  is  void,  because  the  tax 
is  not  uniform  or  levied  according  to  value.  But  the  conten- 
tion ^^  is  that  the  law  was  designed  simply  to  regulate  and 
control  the  pasturage  of  foreign  sheep,  and  comes  within  the 
police  power.    There  is  no  doubt  that  the  keeping  of  livestock 
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within  the  state  is  under  police  regulation.  The  state  maj 
prohibit  the  running  at  large  of  such  animals,  and  compd 
their  owners  to  keep  them  within  their  own  enclosures,  and  it 
has  beeii  held  that  it  may  prohibit  their  grazing  or  being 
herded  within  certain  prescribed  territory:  2  Tiedeman  on 
State  and  Federal  Control,  838;  Sifers  v.  Johnson,  7  Idaho, 
798,  97  Am.  St.  Eep.  271,  65  Pac.  709,  54  L.  R.  A.  785 ;  Sweet 
V.  Ballentyne,  8  Idaho,  431,  69  Pac.  995 ;  Spencer  v.  Morgan, 
10  Idaho,  542,  79  Pac.  459. 

2.  And,  as  an  incident  to  the  power  to  regulate  and  control, 
it  may  be  that  the  state  can  exact  a  charge  or  fee  for  the 
privilege  of  allowing  stock  to  run  at  large.  But  we  do  not 
think  the  law  under  consideration  is  of  that  character. 

3.  It  is  sometimes  difficult  to  distinguish  between  a  tax  and 
a  license.  Generally  speaking,  a  tax  is  a  charge  or  burden 
imposed  on  persons  or  property  for  the  support  of  the  govern- 
ment or  for  some  specific  purpose  authorized  by  it.  Its  ob- 
ject is  to  raise  revenue:  Bouvier's  Law  Dictionary.  A  license, 
however,  is  a  permission  to  do  what  would  otherwise  be  un- 
lawful. The  fee  or  charge  often  exacted  therefor  is  in  law 
.supposed  to  cover  the  cost  of  issuing  the  license  and  the  ex- 
penses incident  to  regulating  and  controlling  the  business, 
although  it  may  ultimately  result  in  a  source  of  revenue.  To 
relieve  a  law  imposing  a  burden  or  tax  upon  persons  or  prop- 
erty from  the  operation  of  the  constitutional  provision  relative 
to  taxation,  it  must  have  for  its  primary  object  the  granting 
of  some  privilege  or  the  imposing  of  some  restraint.  A  license 
is  essentially  a  grant  of  a  special  privilege  to  one  or  more 
persons,  not  enjoyed  by  citizens  generally,  or,  at  least,  not 
enjoyed  by  the  class  of  citizens  to  which  the  licensee  belongs ; 
Home  Ins.  Co.  v.  City  Council  of  Augusta,  50  Qa.  530.  *  *  The 
object  of  a  license,"  says  Mr.  Justice  Manning,  "is  to  confer 
a  right  that  does  not  exist  without  a  license":  Chilvers  v. 
People,  11  Mich.  43.  And  Judge  Deady  says  that  it  is  "a 
permission  to  do  what  was  **®  unlawful  at  common  law,  or 
is  made  so  by  some  statute  or  ordinance,  including  the  one 
authorizing  or  requiring  the  license":  The  Laundry  License 
Case  (D.  C),  22  Fed.  701.  And  Mr.  Justice  Cooley  says  that 
the  popular,  as  well  as  the  legal,  understanding  of  the  *' word 
'license'  undoubtedly  is  a  permission  to  do  something  which 
without  the  license  would  not  be  allowable":  Toungblood  v. 
Sexton,  32  Mich.  406,  20  Am.  Rep.  654.  The  distinction  be- 
tween  a  tax  upon  a  business  or  property  and  a  license  may  be 
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said  to  be  that  the  former  is  exacted  by  reason  of  the  fact 
that  the  biisiness  is  carried  on  or  the  property  is  within  the 
jurisdiction  of  the  taxing  power,  and  the  latter  is  required  as 
a  condition  precedent  to  the  right  to  carry  on  such  business 
or  have  such  property  within  the  jurisdiction. 

4.  Within  these  definitions  a  mere  tax  on  sheep  of  non- 
resident owners  cannot  be  said  to  be  a  license  unless  the  pay- 
ment of  such  tax  confers  some  right  or  privilege  upon  such 
owners  which  otherwise  would  not  exist.  We  do  not  under- 
stand that  such  is  the  case  here.  The  law  is  entitled,  ''An 
Act  to  Tax  All  Foreign  Sheep  Coming  into  the  State  of 
Oregon,"  etc.,  and  simply  provides  the  amount  of  such  tax 
and  the  manner  of  its  collection.  No  special  privileges  are 
granted  to  the  nonresident  owner  by  reason  of  the  payment 
of  the  tax,  nor  is  the  payment  of  such  tax  made  a  condition 
precedent  to  the  right  to  bring  sheep  into  the  state,  if,  in- 
deed, such  legislation  would  be  valid:  21  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  799;  Farris  v.  Henderson,  1  Okla.  384,  33 
Pac.  380.  Nor  does  the  failure  to  pay  the  required  tax  render 
the  pasturing  of  sheep  in  the  state  illegal,  any  more  than  the 
failure  of  a  man  to  pay  the  taxes  upon  his  farm  renders  the 
occupation  of  farming  illegal.  The  law  does  not  pretend  to 
impose  any  restraint  upon  the  sheep  industry  and  no  privilege 
is  granted  by  its  terms.  The  burden  imposed  is  upon  the 
property,  and  not  upon  the  business,  and  applies  alike  to  the 
man  who  brings  his  sheep  into  the  state  to  pasture  them  on 
land  of  his  own  or  that  of  the  government  and  the  man  who 
brings  his  sheep  into  the  state  to  pasture  them  upon  the  land 
of  the  state.  We  are  therefore  forced  to  the  conclusion 
^^  that  it  is  essentially  a  revenue  law  and  void,  within  the 
rule  announced  in  Ellis  v.  Frazier,  38  Or.  462,  63  Pac.  642, 
53  L.  B.  A.  454,  because  the  tax  is  not  uniform  and  equal, 
nor  levied  with  reference  to  the  value  of  the  property. 

And  such  is  the  conclusion  reached  by  other  courts  upon 
substantially  the  same  character  of  legislation.  Thus  an  act 
of  the  legislature  of  Colorado  providing  that  nonresidents 
grazing  cattle  in  any  county  of  the  state  should  pay  a  certain 
fixed  sum  per  head  in  lieu  of  all  taxes  was  held  void,  because 
in  violation  of  the  constitutional  provision  that  all  taxes  shall 
be  uniform  upon  the  same  class  of  subjects :  Kiowa  County  v. 
Dunn,  21  Colo.  185,  40  Pac.  357.  So,  also,  a  law  providing 
for  a  special  tax  of  a  stated  amount  for  the  benefit  of  public 
loads  upon  all  road  wagons  and  other  vehicles,  irrespective  of 
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their  yalney  was  declared  invalid  by  the  aapreme  court  of  Ala- 
bama: Smith  ▼.  Court  of  County  Commissioners,  117  Ala.  196, 
23  South.  141.  Likewise  an  act  requiring  every  eorporatioD 
or  company  operating  a  railroad  or  any  part  of  a  railioad 
within  the  state  to  pay  a  fee  of  one  dollar  a  mile  for  eadi  mik 
of  track  was  held  to  contravene  the  provisions  of  the  Ohio 
constitution,  requiring  equal  and  uniform  taxation:  Pitts- 
burgh etc.  R.  B.  Co.  V.  State,  49  Ohio  St.  189,  30  N.  E.  435, 
16  L.  B.  A.  380.  And  in  Greorgia  a  municipal  ordinance  im- 
posing a  specific  tax  of  one  dollar  a  head  on  each  horse  or 
mule  sold  by  drovers  in  the  city  was  declared  void,  beeaiue 
in  violation  of  the  provision  of  the  state  constitution  that 
taxation  shall  be  ad  valorem  and  uniform  on  all  property  of 
the  same  class :  Livingston  v.  Cily  Council  of  Albany,  41  6a. 
21.  So,  also,  an  ordinance  imposing  on  bicycles  and  other 
wheel  vehicles  a  tax  to  be  used  for  the  improvement  of  the 
streets  was  declared  to  be  within  the  inhibition  of  the  state 
constitution  of  Illinois  against  double  taxation,  and  void  be- 
cause unequal  and  not  uniform:  Chicago  v.  Collins,  175  III 
445,  67  Am.  St.  Bep.  224,  61  N.  B.  907,  49  L.  R.  A.  40i 
Minnesota  has  a  constitutional  provision  similar  to  ours,  and 
in  State  v.  Lakeside  Land  Co.,  71  Minn.  283,  73  N.  W.  970. 
it  was  held  that  a  law  providing  for  a  system,  of  taxation  on 
mining  property  and  products  by  the  payment  of  a  fixed  sam 
per  ton  for  all  ore  •*•  mined  or  shipped  was  void,  the  court 
saying:  ''It  would  be  difficult  to  conceive  of  a  system  of  taxa- 
tion more  obnoxious  to  the  constitution."  Under  a  similar 
constitution  the  supreme  court  of  Louisiana  held  that  the 
legislature  could  not  levy  a  tax  upon  cotton  by  the  pound: 
Sims  V.  Parish  of  Jackson,  22  La.  Ann.  440. 

It  follows  that  the  judgment  of  the  court  below  must  be 
affirmed,  and  it  is  so  ordered 

Mr.  Justice  Hailey,  having  been  of  counsel^  took  no  part  in 
this  decision. 


TaoMtion  wMt  b«  IPgiiol  and  Un^orm  upon  all  persons  and  pirep- 
•rtj  within  the  state  or  manidpality  levying  the  tax:  ICanldin  ▼. 
City  CouneU,  42  8.  G.  293,  46  Am.  St.  Bep.  723;  Matter  of  PeU,  171 
N.  Y.  48,  89  Am.  St  Bep.  791;  Detroit  etc.  By.  Co.  v.  Common  Coun- 
cil, 125  Mich.  673,  84  Am.  St.  Bep.  589;  State  ▼.  Chicago  etc.  R  BL 
Co.,  195  Mo.  228,  113  Am.  St  Bep.  661.  This  mle  doea  not  or 
dinarily  apply,  however,  to  license  taxes  or  taxes  imposed  npea 
privileges  and  occupations:  State  t.  Hammond  Packing  Co.,  110  Li. 
180,  98  Am.  St.  Bep.  459;  Phoenix  Carpet  Co.  t.  State,  118  Ala.  142. 
72  Am.  St.  Bep.  148;  Denver  City  By.  Co.  ▼•  Denver^  21  Colo.  85^ 
52  Am.  St  Bep.  239. 
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KA.TZ  ▼.  OBENCHAIN. 

[48  Or.  352,  85  Pao.  617.] 

ATTACHMENT — ^Nature  of  Proceeding— Lien. — ^A  proceeding 
bj  attachment  is  in  the  nature  of  a  proceeding  in  rem.  The  attach- 
ing creditor  acquires  a  specific  lien  upon  the  attached  property,  which 
ripens  into  a  judgment  against  the  res  when  the  order  of  sale  is 
made.  Such  a  proceeding  is  in  effect  a  finding  that  the  property 
attached  is  an  indebted  thing,  and  a  virtual  condemnation  of  it  to 
pay  the  owner's  debt.     (p.  824.) 

ATTAOHMENT  UEN— Necessity  of  Entry  of  Judgment. — ^The 
▼slidity  or  continuation  of  an  attachment  lien  is  not  dependent  upon 
the  entry  of  the  judgment  in  the  judgment  lien  docket,     (p.  824.) 

MEBOEB  OP  ESTATES — ^When  does  not  Take  Place. — When  a 
lesser  and  higher  estate  meet  and  coincide  in  the  same  person,  they 
will  be  kept  separate  when  equity  and  justice  require  it,  unless  there 
is  an  expressed  intention  to  the  contrary,     (p.  825.) 

MEBGEB  OF  ESTATES. — ^A  Mortgage  is  not  Extinguished* 
as  against  a  subsequent  attachment  lien,  by  a  conveyance  of  the 
legal  title  to  the  mortgagee,  when  there  is  no  express  intention  there- 
for,    (p.  826.) 

LIMITATIONS— Suit  to  Qniet  Title. — Where  a  mortgagee  ob- 
tains a  conveyance  of  the  legal  title  and  takes  posseseion  of  the 
premises,  a  suit  by  him  to  enjoin  a  sale  under  an  attachment  levied 
prior  to  the  conveyance  is  in  the  nature  of  a  suit  to  quiet  title,  rather 
than  to  foreclose  a  mortgage,  within  the  meaning  of  the  statute  of 
limitations,     (p.  826.) 

EQUITY  PLEABINGI^ — ^Belief  Under  General  Prayer. — A  com- 
plaint that  sets  up  the  facts  out  of  which  equities  in  favor  of  the 
plaintiff  arise,  and  a  general  prayer  for  relief,  is  sufficient  to  enable 
the  conrt  to  award  such  a  decree  as  the  law  and  facts  afford,  (p. 
826.) 

F.  H.  Mills  and  A.  L.  Leavitt,  for  the  appellant 
J.  C.  Butenic,  for  the  respondent. 

*^  BEAN,  C.  J.  This  is  a  suit  for  an  injunction  and 
general  equitable  relief  by  Israel  Eatz  against  Silas  Oben- 
chain,  as  sheriff,  and  others. 

On  December  8,  1892,  Quincy  A.  Brooks  and  wife  mort- 
gaged blocks  71,  72,  73,  86  and  87,  in  Klamath  Falls,  to  the 
plaintiff  to  secure  the  payment  of  a  promissory  note  for 
twelve  hundred  and  fifty  dollars  due  one  year  after  date, 
and  bearing  interest  at  ten  per  cent  per  annum,  and  such 
mortgage  was  duly  recorded  on  December  16,  1892.  Brooks 
and  wife  were  at  the  time,  and  continued  thereafter  to 
be,  nonresidents  of  the  state.  On  July  21,  1894,  one  Meyer 
commenced  an  action  at  law  against  them  in  the  circuit  court 
for  Klamath  county  to  recover  money,  and  caused  the  prop- 
erty included  in  the  plaintiff's  mortgage,  together  with  a  large 
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amount  of  other  real  property  belonging  to  them  in  that 
county,  to  be  attached  to  satisfy  any  judgment  he  might  re- 
cover. Thereafter  service  was  had  by  publication  upon  Bro<^ 
and  wife,  and  on  November  20,  1894,  Meyer  recovered  &  judg- 
ment against  them  for  five  thousand  seven  hundred  and 
iwenty-seven  dollars  and  seventy-five  cents  and  costs,  and  an 
order  adjudging  and  directing  the  sale  of  the  attached  prop- 
erty to  satisfy  the  same.  This  judgment  was  immediately 
entered  in  what  was  used  as  the  judgment  lien  docket,  but 
tvas  insufficient  to  create  a  lien  because  it  did  not  show  the 
time  when  docketed:  Hutchinson  v.  Gorham,  37  Or.  347,  61 
Pac.  431 ;  Western  Sav.  Co.  v.  Currey,  39  Or.  407,  87  Am. 
St.  Rep.  660,  65  Pac.  360.  Soon  after  the  rendition  of  the 
judgment  an  appeal  was  taken  to  this  court,  pending  which 
Brooks  and  wife  conveyed  the  mortgaged  property  to  one  E. 
C.  Brooks.  The  Meyer  judgment  was  subsequently  affirmed, 
except  in  so  far  as  it  was  a  personal  one  against  Brooks  and 
wife :  29  Or.  203.  The  mandate  was  entered  in  the  court  be- 
low on  November  18,  1896,  and  the  judgment  again  entered 
in  the  pretended  judgment  lien  docket.  On  April  12,  1897, 
an  execution  and  order  of  sale  were  issued  thereon  and  all 
the  attached  property  sold  thereunder  except  that  included 
within  the  plaintiff's  mortgage.  On  May  30,  1898,  B.  C. 
Brooks  and  wife,  in  consideration  of  the  pa\anent  to  them  of 
**^  five  hundred  dollars  in  money  by  the  plaintiff,  and  the 
release  by  him  of  Quincy  A.  Brooks  and  wife  from  any  lia- 
bility on  their  note  and  mortgage,  conveyed  the  mortgaged 
property  to  the  plaintiff  and  he  is  now,  and  has  ever  since 
been,  the  owner  thereof. 

On  February  1,  1905,  an  alias  execution  was  issued  on  the 
Meyer  judgment,  and  the  property  conveyed  by  B.  C.  Brooks 
and  wife  to  plaintiff  seized  and  advertised  for  sale,  when  this 
suit  was  commenced  by  plaintiff  to  enjoin  such  sale.  In  his 
complaint  he  sets  out  in  detail  the  giving  of  the  mortgage  to 
him  by  Brooks  and  wife  and  the  recording  of  the  same,  alleges 
that  no  part  of  the  principal  or  interest  has  been  paid,  and 
that  on  May  30,  1898,  he  demanded  payment  thereof,  and 
thereupon  B.  C.  Brooks  and  wife  conveyed  the  mortgaged 
property  to  him  in  consideration  of  the  payment  to  them  of 
five  hundred  dollars  and  the  release  of  Quincy  A.  Brooks  and 
wife  from  further  liability  on  such  note  and  mortgage,  and 
that  such  conveyance  was  recorded  on  October  30,  1900 ;  that 
at  the  time  of  such  conveyance  B.  C.  Brooks  was  the  owner  in 
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fee  of  the  property,  and  that  plaintiff  accepted  the  convey- 
ance from  him  and  paid  the  consideration  therefor  in  good 
faith,  without  knowledge  of  any  lien  or  encumbrance  on  the 
property,  and  has  ever  since  been  in  the  peaceable  and  quiet 
possession  thereof,  paying  taxes  thereon,  and  has  either  by 
himself  or  through  his  tenants  made  valuable  improvements 
to  the  extent  of  more  than  three  thousand  dollars;  that  the 
defendant  sheriff  has  seized  and  advertised  the  property  for 
sale  under  the  Meyer  judgment,  and  that  neither  Meyer  nor 
anyone  else  has  a  valid  and  subsisting  lien  or  claim  on  such 
property.  The  prayer  is  for  an  injunction  restraining  the 
sale  of  such  property,  and  for  such  other  and  further  relief 
as  in  equity  may  seem  just. 

The  defendants  answered  jointly,  admitting  and  denying 
the  allegations  of  the  complaint,  and  for  an  affirmative  de- 
fense plead  the  Meyer  judgment  and  the  issuance  of  an  execu- 
tion thereon  and  that  plaintiff's  mortgage  is  barred  by  the 
statute  of  limitations.  The  reply  puts  in  issue  the  averments 
of  the  answer,  and  affirmatively  alleges  that  the  lien  of  the 
attachment  *^*^  and  judgment  in  the  action  of  Meyer  against 
Brooks,  so  far  as  it  affected  the  property  now  in  controversy, 
was  abandoned  at  the  time  the  execution  was  issued  on  the 
judgment  in  1897,  because  the  attorney  for  Meyer  then  di- 
rected the  sheriff  not  to  sell  such  property  for  the  reason  that 
it  was  of  less  value  than  the  amount  due  the  plaintiff  on  his 
mortgage.  A  decree  was  rendered  in  favor  of  the  plaintiff 
as  prayed  for  in  the  complaint,  and  the  defendants  appeal. 

The  important  questions  on  this  appeal  are  (1)  whether 
the  attachment  lien  in  the  action  of  Meyer  v.  Brooks,  29  Or. 
203,  54  Am.  St.  Rep.  790,  44  Pac.  281,  was  waived  or  lost 
by  the  failure  to  make  a  proper  entry  of  the  judgment  in 
the  judgment  lien  docket;  and,  if  not,  (2)  whether  the  plain- 
tiff's rights  under  his  mortgage  were,  as  against  the  subse- 
quent lien  of  Meyer's  attachment,  merged  in  the  legal  title 
acquired  by  him  through  E.  G.  Brooks. 

1.  The  statute  provides  that  the  sheriff's  certificate  of  the 
attachment  of  real  property  shall  be  by  such  officer  delivered 
to  the  county  clerk  of  the  county  in  which  the  attached  prop- 
erty is  situate  (B.  &  C.  Comp.,  sec.  301),  and  that  such  clerk 
shall  immediately  file  the  same  in  his  office  and  record  it  in  a 
book  to  be  kept  for  that  purpose,  and  thereupon  **the  lien  in 
favor  of  the  plaintiff  shall  immediately  attach  to  such  real 
property"  described  therein  (B.  &  C.  Comp.,  sec.  303),  and 
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that  if  judgment  be  recovered  by  the  plaintiff,  the  court  shaU 
order  and  adjudge  the  attached  property  to  be  sold  to  satisfy 
plaintiff's  demand:  B.  ft  C.  Comp.,  sec.  309.  The  proceeding 
by  attachment  is,  therefore,  in  the  nature  of  a  proceeding  in 
rem.  It  is  against  the  particular  property.  The  attaching 
creditor  thereby  acquires  a  specific  lien  upon  the  attached 
property  which  ripens  into  a  judgment  against  the  res  when 
the  order  of  sale  is  made.  Such  ^^^  a  proceeding  is,  in  effect, 
a  finding  that  the  property  attached  is  an  indebted  thing, 
and  a  virtual  condenmation  of  it  to  pay  the  owner's  debt 
The  statute  does  not  provide  the  length  of  time  an  attachment 
lien  shall  continue  after  the  rendition  of  the  judgment,  and  it 
must  therefore  necessarily  continue  until  the  debt  is  paid, 
or  sale  is  had  under  execution  issued  on  the  judgment,  or 
until  the  judgment  is  satisfied,  or  the  attachment  discharged 
or  vacated  in  some  manner  provided  by  law.  The  validity  or 
continuation  of  an  attachment  lien  is  not  made  dependent 
upon  the  entry  of  the  judgment  in  the  judgment  lien  docket 

2.  A  levy  and  sale  under  an  execution  issued  on  a  judgment 
may  be  made  without  the  judgment  being  docketed  at  all. 

3.  A  judgment  itself,  however,  is  no  lien  upon  real  property 
until  docketed,  but  the  lien  acquired  by  an  attachment  re- 
mains and  may  be  enforced,  and  the  sheriff's  certificate  filed 
with  the  county  clerk  and  recorded  by  him  informs  parties 
dealing  with  the  debtor  of  the  attaching  creditor's  claim  upon 
the  property  as  effectually  as  does  the  docketing  of  a  judg- 
ment in  the  lien  docket.  It  is  optional  with  the  creditor 
whether  a  judgment  is  docketed  at  all.  If  it  is  not  properly 
entered  in  the  judgment  lien  docket,  the  creditor  has  no  gen- 
eral lien  on  the  real  property  of  the  defendant,  and  the  rights 
of  bona  fide  purchasers  and  lien  creditors  subsequent  to  the 
judgment  and  prior  to  the  seizure  of  property  under  execu- 
tion issued  thereon  are  in  no  way  affected  by  the  judgment 
But  the  failure  to  docket  the  judgment  does  not  waive  or 
suspend  the  lien  acquired  by  the  previous  attachment  and 
order  of  sale. 

4.  In  the  case  under  consideration,  there  could  have  been 
no  benefit  to  Meyer  in  entering  the  judgment  in  the  judgment 
lien  docket.  The  action  brought  by  him  was  against  a  non- 
resident. There  was,  therefore,  no  personal  judgment  against 
the  defendants,  and  it  would  not  have  become  a  general  lien 
if  it  had  been  docketed.  The  only  remedy  of  Meyer  was 
against  the  specific  property.    His  lien  thereon  was  acquired 
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by  the  attachment,  and,  in  the  absence  of  a  statute  to  the 
contrary,  *^^  continued  during  the  period  an  execution  could 
issue  on  the  judgment:  Bank  of  California  v.  Cowan  (C.  C), 
61  Fed.  871 ;  Emery  ▼.  Yount,  7  Colo.  107,  1  Pac.  686 ;  Floyd 
V.  Sellers,  7  Colo.  App.  498,  44  Pac.  373;  affirmed,  24  Colo. 
484,  52  Pac.  674. 

5.  But  it  is  argued  that  Meyer  waived  and  abandoned  his 
specific  lien  upon  the  property  in  controversy  because  his  at- 
torney directed  the  sheriff  not  to  sell  it  under  a  previous 
execution.  The  plaintiff  had  no  knowledge  of  this  fact  at  the 
time  he  purchased  the  property,  and  therefore  could  not  in- 
voke the  doctrine  of  estoppel  as  against  Meyer.  Besides,  there 
is  no  proof  that  the  attorney  had  authority  to  waive  the  lien, 
or  that  he  intended  to  do  so.  The  evidence  is  that  he  directed 
the  property  not  to  be  sold  at  that  time  because  in  his  opinion 
it  was  not  then  worth  as  much  as  the  amount  of  plaintiff's 
mortgage,  and  the  costs  and  expenses  of  the  sale  could  not 
have  been  realized  out  of  it.  We  think,  therefore,  that 
Meyer's  attachment  and  judgment  are  still  a  valid  and  sub- 
sisting lien  upon  the  property,  and  may  be  enforced  by  execu- 
tion. 

6.  The  remaining  question  is  whether  such  attachment  and 
judgment  take  precedence  over  the  prior  mortgage  of  plaintiff 
or  rather  whether  such  mortgage  was  merged  in  the  legal  title 
acquired  by  him  from  E.  C.  Brooks,  and  was  thereby  satisfied. 
Mergers  are  not  favored  in  equity.  When  a  lesser  and  a 
higher  estate  meet  and  coincide  in  the  same  person  they  will 
be  kept  separate  when  equity  and  justice  require  it,  'unless 
there  is  an  expressed  intention  to  the  contrary.  ''It  is  only 
in  those  cases,"  says  Mr.  Justice  Lord,  in  Watson  v.  Dundee 
Mtg.  &  T.  I.  Co.,  12  Or.  474,  8  Pac.  548,  ''where  it  is  per- 
fectly indifferent  to  the  party  in  whom  the  interests  had 
united  whether  the  charge  or  term  should  or  should  not  sub- 
sist, that  in  equity  the  term  is  merged.  But  if  the  owner  has 
an  interest  in  keeping  them  distinct,  or  there  is  an  intervening 

right,  there  will  be  no  merger In  the  absence,  then^ 

of  an  express  intention  to  the  contrary,  the  intention  to  keep 
the  two  estates  separate  will  be  implied  and  presimiedy  when 
it  is  for  the  interest  of  the  party  that  they  should  be  kept 
separate.  It  will  not  do,  then,  ^^  as  was  said  by  Elliott,  J., 
to  assume,  as  a  matter  of  course,  that  there  was  a  merger^ 
for  there  are  many  cases  in  which,  in  order  to  prevent  in- 
justice, courts  will  not  allow  merger  to  take  place,  although 
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all  the  essential  elements  of  a  technical  merger  combine  in 
the  particular  case."  It  is  consequently  said  by  Mr.  Pomeroy 
that  *' where  a  mortgagee  takes  a  conveyance  of  the  land  from 
the  mortgagor  or  from  the  grantee  of  the  mortgagor,  if  the 
transaction  is  fair,  the  presumption  of  an  intention  to  keep 
the  security  alive  is  very  strong.  It  is  generally  for  the  in- 
terests of  the  party  in  this  position  that  the  mortgage  should 
not  merge,  but  should  be  preserved  to  retain  a  priority  over 
other  encimibrances.  As  the  mortgagee  acquiring  the  land  is 
not  the  debtor  party  bound  to  pay  oflf  either  the  mortgage  or 
the  other  encumbrances  on  the  land,  there  is  nothing  to  pre- 
vent equity  from  carrying  out  his  presumed  intent,  by  decree- 
ing against  a  merger*':  2  Pomeroy 's  Equity,  3d  ed.,  sec.  793. 
Now,  the  mortgage  of  the  plaintiff  was  prior  in  time  and 
right  to  the  lien  of  Meyer's  attachment,  and  it  was  therefore 
manifestly  to  the  interest  of  the  plaintiff  that  it  should  not  be 
extinguished  as  against  any  subsequent  lien  by  the  convey- 
ance to  him  of  the  legal  title  to  the  mortgaged  property,  and 
as  there  was  no  express  intention  of  a  merger,  a  court  of 
equity  will,  in  order  to  prevent  an  injury  to  him,  keep  the 
two  estates  separate  and  distinct:  Watson  v.  Dundee  Mtg.  & 
T.  I.  Co.,  12  Or.  474,  8  Pac.  548,  and  Floyd  v.  Sellers,  7  Colo. 
App.  498,  44  Pac.  373,  24  Colo.  484,  52  Pac.  674. 

7.  But  it  is  said  the  mortgage  is  now  barred  by  the  statute 
of  limitation  and  cannot  be  foreclosed.  This,  however,  is  not 
strictly  a  proceeding  to  foreclose  a  mortgage,  but  rather  a 
suit  by  the  owner  in  fee  of  real  property,  who  is  in  possession 
thereof,  against  one  who  is  claiming  or  asserting  some  adverse 
claim  or  lien  thereon,  to  have  such  right  or  claim  determined, 
and  is  therefore  not  barred  by  the  statute  of  limitation: 
Meier  v.  Kelly,  22  Or.  136,  29  Pac.  265. 

8.  Again,  it  is  said  that  the  plaintiff  does  not,  by  the  prayer 
of  his  complaint,  ask  to  have  his  mortgage  restored  as  against 
^^^  the  Meyer  judgment.  The  complaint  sets  up  the  facts 
out  of  which  the  equities  in  favor  of  the  plaintiff  arise  and 
<;ontains  a  general  prayer  for  relief.  This  is  sufficient  to 
enable  the  court  to  award  such  a  decree  as  the  law  and  the 
facts  afford :  Rutenic  v.  Hamaker,  40  Or.  444,  67  Pac,  196. 

The  decree  of  the  court  below  will,  therefore,  be  reversed, 
and  one  entered  here  directing  the  sale  of  the  property  in  con- 
troversy and  the  distribution  of  the  proceeds  among  the  sev- 
eral parties  interested  therein  according  to  their  rights  as  set 
out  in  this  opinion* 
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The  Docketing  of  Judgments  as  a  condition  precedent  to  the  creation 
at  a  lien  is  discussed  in  the  note  to  Western  Savings  Co.  ▼.  Carrey^ 
87  Am.  St.  Bep.  665. 

The  Merger  of  Estates  is  the  subject  of  a  note  to  Forthman  ▼.  Deters, 
99  Am.  St.  Bep.  152. 


MORTON  V.  OREGON  SHORT  LINE  RAILWAY  COM- 

PANT. 

[48  Or.  444,  87  Pac.  151,  1046.] 

WATEBCOUBSE — Defense  Against  Swollen  Stream. — ^The 
swollen  current  of  a  river  during  floods  is  a  part  of  the  stream,  and 
not  surface  water  against  which  a  land  proprietor  may  combat  as  he 
would  oppose  a  common  enemy  to  the  injury  of  other  proprietors. 
<p.  831.) 

WATEBCOimSE— The  Terms  «'Dam,'»  ••Jetty,"  "Dike," 
and  ••Embankment"  Defined  and  Distinguished. — An  embankment  or 
dike  is  a  structure  of  earth  or  other  material  usually  placed  upon  the 
bank  of  a  stream  or  near  the  shore  of  a  lake  or  bay  and  extending 
across  low  land  to  higher  ground,  forming  a  continuous  bulwark 
or  obstruction  to  water,  and  designed  to  keep  it  without  the  in- 
elosure  thus  formed.  A  dam  is  a  structure  erected  in  and  usually 
extending  across  the  entire  channel  at  right  angles  to  a  stream, 
and  intended  to  retard  the  flow  of  water.  A  jetty  is  a  kind  of  dam 
intended  to  deflect  the  current,  so  as  to  deepen  the  channel  or  to 
form,  an  eddy  below  the  obstruction  in  which  sediment  may  be  de- 
posited, thereby  extending  and  protecting  the  bank.     (p.  832.) 

WATEBCOUBSE. — ^The  ••Channel"  of  a  Stream  is  the  passage- 
way between  the  banks  through  which  the  water  flows;  it  may  in- 
clude the  flow  of  water  between  an  island  and  a  bank  of  the  stream. 
(p.  833.) 

WATEBCOUBSE. — Conrts  Take  Judicial  Notice  of  the  laws  of 
nature  governing  the  effect  on  riparian  lands  of  deflecting  the  waters 
of  a  swollen  stream  by  the  construction  of  a  jetty,     (p.  834.) 

WATEBCOUBSE. — ^The  construction  of  a  jetty  in  a  river  by 
a  railroad  company  to  protect  its  property  in  times  of  high  water, 
which  jetty,  by  deflecting  the  current  of  the  stream  or  shoaling  its 
waters,  injures  a  lower  proprietor,  is  unlawful  and  will  be  enjoined. 
(pp.   832,   834.) 

W.  R.  King  and  W.  H.  Brooke,  for  the  appellant. 

P.  L.  Williams,  S.  F.  Dietrich  and  A.  N.  Soliss,  for  the 
respondent. 

^^^  MOORE,  J.  This  is  a  suit  by  J.  A.  Morton  against 
the  Oregon  Short  Line  Railway  Company,  a  corporation,  to 
enjoin  the  maintenance  of  obstructions  to  the  flow  of  water 
in  a  stream.  The  complaint  states,  in  substance,  that  the 
plaintiff  is  the  owner  of  certain  ^"^^  real  property  in  section 
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28,  township  18  south,  of  range  47  east,  in  Malheur  county, 
which  land  lies  west  of  and  borders  on  the  Snake  river;  that 
in  1904  the  defendant  built  above  such  premises  in  the  west 
channel  of  the  stream  certain  dams  which  deflected  the  water, 
depositing  sediment  in  the  channel,  and  shoaling  it  so  as  to 
prevent  the  operation  of  plaintiff's  private  ferry-boat  from 
his  land  to  an  island  in  the  river,  and  also  depriving  his  arid 
land  of  water  from  the  river  for  subirrigation;  that  these 
obstructions  caused  another  channel  to  form  in  such  a  direc- 
tion as  to  force  a  current  directly  against  the  bank  of  his 
land,  cutting  awi^  a  wide  margin  thereof,  and,  if  such  en- 
croachment is  permitted  to  continue,  it  will  force  a  channel 
through  a  depression  in  his  premises,  making  an  island  of 
a  part  thereof  to  his  irreparable  injury,  to  redress  which  he 
has  no  plain,  speedy  or  adequate  remedy  at  law.  The  an- 
swer denied  the  material  allegations  of  the  complaint,  and 
averred,  in  effect,  that  in  1883  the  defendant  built  its  rail- 
road through  Malheur  county  on  the  right  of  way  now  occu- 
pied thereby  and  thereafter  maintained  its  roadbed  and  track, 
operating  trains  thereon  for  the  benefit  of  the  public;  that 
at  the  time  the  railroad  was  constructed  the  water  of  Snake 
river,  during  each  freshet,  flowed  through  a  swale  situated 
between  the  roadbed  and  the  west  channel  of  the  river,  and 
the  floods  in  that  stream  have  cut  and  are  cutting  away  the 
bank  near  the  track,  thereby  endangering  the  roadbed  to  such 
an  extent  that  the  defendant  was  compelled  to  build  the  ob- 
structions complained  of,  to  prevent  its  property  from  being 
destroyed ;  and  that  the  swale  is  the  so-called  channel  referred 
to  in  the  complaint  as  the  west  channel  of  the  river,  but  that 
such  swale  is,  and  at  the  time  the  railroad  was  constructed 
was,  at  least  three  hundred  feet  west  of  the  west  channel  of 
Snake  river.  The  reply  having  put  in  issue  the  allegations 
of  new  matter  in  the  answer,  the  cause  was  referred,  and 
from  the  testimony  taken  the  court  made  certain  findings 
and  dismissed  the  suit,  from  which  decree  the  plaintiff  ap- 
peals. 

^^  The  transcript  shows  that  the  plaintiff  is  the  owner 
of  the  real  property  mentioned,  and  that  his  land  borders 
on  the  west  bank  of  the  Snake  river.  The  township  referred 
to  was  surveyed  in  1874,  and  the  field-notes  thereof,  a  copy 
of  which  was  offered  in  evidence,  show  that  the  left  bank  of 
the  river,  as  meandered,  then  intersected  the  south  boundary 
of  section  33  at  a  point  sixty-eight  and  thirty-five  hundredths 
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chains  west  of  the  southwest  comer  of  that  section,  and  ex- 
tended northwesterly  by  a  curved  line  to  a  point  west,  but 
near  the  center,  of  section  33 ;  thence,  by  a  similar  line  north- 
easterly, to  a  point  east  of  the  northeast  comer  of  that  sec- 
tion; thence  westerly  and  northerly  by  a  curved  line  to  a 
point  west  of,  but  near  the  center  of,  section  28 ;  and  thence 
northeasterly  to  a  point  two  and  eighty  hundredths  chains 
east  of  the  northeast  comer  of  the  latter  section.  A  sketch 
of  the  margin  of  the  river  as  indicated  will  disclose  that 
when  the  government  survey  was  made,  the  stream  flowed 
around  a  peninsula  over  which  the  boundary  between  sec- 
tions 28  and  33  extended.  The  defendant,  in  1883,  con- 
structed its  railroad  from  Huntington,  Oregon,  southerly 
through  the  premises  hereinbefore  described,  and  also  through 
adjoining  land  on  the  south,  now  owned'  by  H.  M.  Plummer. 
The  defendant  offered  in  evidence  a  blue-print  of  the  locus 
in  quo,  reduced  to  a  scale  of  four  hundred  feet  to  the  inch, 
which  indicates  the  original  course  of  the  river  as  meandered, 
the  line  of  the  railway  as  constracted,  and  other  data.  It 
appears  from  this  plat  that  the  railroad  was  built  about  four- 
teen rods  west  of  the  meander  line  at  the  bend  near  the  center 
of  section  28,  and  about  fifty-two  rods  west  thereof  at  the 
curve  near  the  middle  of  section  33.  An  extraordinary 
freshet  in  Snake  river  in  1894,  cut  across  the  base  of  the 
peninsula  a  new  channel,  which  extends  northeasterly  over 
what  theretofore  had  been  a  meadow.  Prior  to  such  change, 
a  large  part  of  the  river  below  the  peninsula  flowed  in  a 
channel  that  separated  plaintiff's  land  from  Datey  Island, 
cast  of  his  **^  premises;  but,  after  such  flood,  the  greater 
volume  of  water  flowed  east  of  that  island.  Immediately 
north  of  section  33,  but  south  of  Datey  Island,  the  change  in 
the  channel  of  Snake  river  formed  a  large  sandbar,  constitut- 
ing an  island,  the  surface  of  which  was  above  the  ordinary 
stage  of  water.  The  bar  is  separated  from  the  left  bank  of 
the  river  by  a  narrow  channel  which  extends  northerly,  and 
is  also  severed  from  Datey  Island  by  a  broader  channel  that 
extends  northwesterly,  the  waters  of  which  unite  and  flow 
by  plaintiff's  premises. 

The  freshet  adverted  to  and  the  annual  floods  in  the  river 
have  washed  away  the  left  bank  of  the  stream  in  sections  28 
and  33,  nearly  to  the  east  line  of  the  right  of  way  of  the  rail- 
road, and,  to  prevent  further  injury  therefrom,  the  defend- 
ant placed  several  hundred  carloads  of  rock  along  the  margin 
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of  the  river;  and  in  1903,  with  Plummer's  consent,  it  built, 
where  the  swale  had  been,  five  jetties  that  extend  from  the 
bank  down  stream  at  an  acute  angle  with  the  thread  thereof. 
These  obstructions  were  made  by  driving  parallel  rows  of 
piling  about  twelve  feet  apart,  and  filling  the  intervening 
space  with  brush  and  rock.  The  lower  jetty  is  about  two 
hundred  and  fifteen  feet  long,  and  extends  nearly  across  the 
channel  west  of  the  sandbar  at  the  head  thereof.  The  other 
jetties  are  from  fifty  to  seventy-five  feet  in  length.  Another 
extraordinary  freshet  in  1904  caused  the  bank  of  plaintiff's 
land,  for  a  distance  of  about  half  a  mile,  to  be  washed  away 
to  the  depth  of  one  hundred  feet  or  more,  whereupon  he  in- 
stituted this  suit,  and,  at  the  trial,  offered  testimony  tending 
to  show  that  the  lower  jetty  prevented  the  water  from  flow- 
ing in  the  channel  west  of  the  sandbar,  thereby  permitting 
the  current  in  the  channel  between  the  bar  and  Datey  Island 
to  flow  nearly  at  right  angles  against  his  bank,  damaging  it; 
that  the  closing  of  the  channel  west  of  the  sandbar  caused 
sediment  to  be  deposited,  shoaling  the  channel  east  of  hia 
land,  and  preventing  him  from  operating,  by  force  of  the 
current,  a  ferry-boat  which  he  maintained  for  his  own  use 
from  his  premises  to  Datey  Island,  a  part  of  which  he  held 
by  lease  from  year  to  year,  and  another  part  thereof  was 
claimed  by  his  son  as  a  homestead  where  cattle  were  pastured 
in  which  he  had  an  interest;  and  that  if  the  lower  *'**  jetty 
be  maintained,  the  diminution  of  water  in  the  channel  will 
prevent  the  subirrigation  of  his  land,  which  is  arid,  and  will 
also  prevent  the  water  in  the  channel  north  of  the  sandbar  to 
cut  into  a  swale  on  his  premises,  thereby  forming  a  new  course 
through  his  land  and  creating  an  island. 

The  testimony  relating  to  the  injury  which  it  is  claimed 
will  result  to  plaintiff's  land  by  the  maintenance  of  the  lower 
jetty,  though  given  by  persons  living  in  the  vicinity  of  his 
premises,  who  are  acquainted  therewith,  know  the  character 
of  the  soil,  and  the  effect  thereon  of  freshets  in  the  river, 
consists  of  the  opinions  of  several  witnesses,  and  it  is  i>08- 
sible  that  the  disastrous  consequences  which  they  predict  may 
not  eventuate.  It  was  stipulated  that  three  civil  engineers 
who  were  employed  by  the  defendant  would,  if  present,  tes- 
tify that  in  the  early  spring  of  1905,  they  made  accurate 
measurements  of  the  left  bank  of  the  river  through  the  plain- 
tiff's  premises,  setting  stakes  along  the  margin  of  the  stream,^ 
and  that  returning  to  his  land  in  the  latter  part  of  July,. 
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after  the  annual  freshet  had  subsided,  they  found  that  no 
part  of  the  bank  had  been  washed  away  during  that  season^ 
but  that  the  water  in  the  river  in  1905  was  not  as  high  as  it 
was  the  preceding  year.  The  foregoing  is  deemed  a  fair  state- 
ment of  the  material  facts  involved,  and,  based  thereon,  the 
question  to  be  determined  is  whether  or  not  the  jetties  can 
legally  be  maintained  where  they  are  built.  The  defend- 
ant's counsel  insist  that  the  river  having  suddenly  changed 
its  channel  in  1904,  thereby  endangering  the  railroad  track, 
their  client,  to  protect  its  property,  was  authorized  to  restore 
the  flow  of  the  stream  to  its  original  bed,  and  hence  the  de* 
cree  should  be  affirmed. 

1.  It  has  been  held  that  the  person  across  whose  land  a 
freshet  in  a  natural  stream  suddenly  causes  a  new  channel 
to  be  formed  may,  within  a  reasonable  time,  restore  the  flow 
of  water  to  its  original  bed:  Farnham  on  Waters,  sec.  491; 
Mathewson  v.  Hoflfman,  77  Mich.  420,  43  N.  W.  879,  6  L. 
R.  A.  349. 

2.  It  will  be  remembered  that  the  defendant  built  the  jet- 
ties into  the  river  from  the  bank 'of  Plummer's  land  with  his 
consent,  and,  as  he  is  a  riparian  proprietor  on  the  new  chan- 
nel, the  "**•  railway  company,  as  his  licensee,  secured  such 
right  to  change  the  flow  of  the  current  as  he  po^essed :  Slater 
V.  Pox,  5  Hun,  544. 

3.  An  examination  of  the  blue-print  referred  to  shows  that 
the  upper  jetty  is  built  nearly  half  a  mile  below  the  original 
meander  line  of  the  river  where  it  commenced  to  cut  the  new 
channel,  and  as  the  barriers  complained  of  do  not  force  the 
water  around  the  peninsula,  they  were  evidently  constructed 
to  prevent  injury  to  the  railroad  grade  by  deflecting  the  cur- 
rent. Instead,  therefore,  of  attempting  to  restore  the  stream 
to  its  ancient  channel,  the  defendant,  by  building  the  jetties, 
has  in  fact  recognized  the  new  way  as  the  true  watercourse, 
and  tried  to  conflne  it  to  the  bed  as  at  flrst  made.  The  swollen 
current  of  Snake  river  during  floods  is  nevertheless  a  part 
of  that  stream  at  the  place  where  the  jetties  are  built,  and 
not  surface  water,  within  the  accepted  meaning  of  that  term, 
against  which  a  land  proprietor  may  combat  as  he  would 
oppose  a  common  enemy,  though  he  thereby  injures  the  real 
property  of  others:  Price  v.  Oregon  R.  R.  Co.,  47  Or.  350, 
83  Pac.  843. 

The  defendant's  counsel,  in  support  of  the  decree  rendered, 
cite  the  case  of  Gulf  C.  &  S.  Ry.  Co.  v.  Clark,  101  Fed.  678, 
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41  C.  C.  A.  597,  upon  the  authority  of  which  the  trial  coxiii 
evidently  relied.  In  that  case  a  railroad  company,  to  pro- 
tect its  roadbed,  a  part  of  which  had  been  washed  away  by 
the  gradual  change  of  the  channel  of  a  river,  built  dikes  some 
distance  from  the  bank  of  the  stream  on  what  was  formerly 
solid  ground,  to  restore  the  current  to  its  original  channel 
These  dikes  encroached  upon  the  channel  as  it  existed  when 
they  were  built,  and  deflecting  the  current  a  subsequent 
freshet  in  the  river  washed  away  part  of  the  land  of  a  ripar- 
ian proprietor,  who,  in  an  action  to  recover  the  damages  sus- 
tained, secured  a  judgment,  in  reversing  which  the  circuit 
court  of  appeals  says:  **A  riparian  owner  may  oanstruct 
neceisary  embankments,  dikes  or  other  structures  to  main- 
tain his  bank  of  the  stream  in  its  original  condition,  or  to 
restore  it  to  that  condition,  and  to  bring  the  stream  back  to 
its  natural  course;  and,  if  it  does  no  more,  other  riparian 
owners  upon  the  opposite  or  upon  the  same  side  of  the 
^'^  stream  can  recover  no  damages  for  the  injury  his  action 
causes  them.''  In  that  case,  as  the  means  adopted  to  pre- 
vent the  roadbed  from  injury  from  encroachments  of  the 
channel  consisted  of  dikes,  the  term  ** other  structures"  re- 
ferred to  in  the  opinion  quoted  evidently  means  similar  forma- 
tions, and  not  jetties  placed  in  a  stream  to  deflect  its  course. 
The  conclusion  reached  in  the  case  adverted  to  is  at  variance 
with  the  rule  announced  in  Qerrish  v.  Clough,  48  N.  .H.  9, 
97  Am.  Dec.  561,  2  Am.  Rep.  165,  where  it  was  held  that 
though  a  riparian  proprietor  was  authorized  to  protect  the 
bank  of  his  land  from  injury  from  the  encroachment  of  a 
natural  stream,  he  could  not,  without  incurring  liability,  erect 
any  structure  for  that  purpose  which  would  injure  the  prop- 
erty of  others.  These  cases  illustrate  the  conflict  that  exists 
in  respect  to  this  important  subject.  Which  rule  is  founded 
on  the  better  reason,  or  supported  by  the  greater  weight  of 
judicial  utterance,  is  not  necessary  to  a  decision  herein. 

The  words  "embankment"  and  "dike,"  when  used  to  rep- 
resent the  means  employed  to  prevent  the  inundation  of 
land,  are  synonymous,  and  mean  a  structure  of  earth  or 
other  material  usually  placed  upon  the  bank  of  a  stream  or 
near  the  shore  of  a  lake,  bay,  etc.,  the  ends  of  which  extend 
across  low  land  to  higher  ground,  forming  a  continuous  bul- 
wark or  obstruction  to  water,  and  designed  to  keep  it  with- 
out the  inclosure  thus  formed.  A  "dam,"  however,  is  a 
structure,  composed  of  wood,  earth  or  other  material,  erected 
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in  and  usually  extending  across  the  entire  channel  at  right 
angles  to  the  thread  of  the  stream,  and  intended  to  retard  the 
flow  of  water  by  the  barrier  or  to  retain  it  within  the  obstruc- 
tion. A  *' jetty"  is  a  kind  of  a  dam,  usually  built  in  the 
manner  hereinbefore  described,  and  intended  to  deflect  the 
current  so  as  to  deepen  the  channel  or  to  form  an  eddy  below 
the  obstruction  in  which  sediment  may  be  deposited,  thereby 
extending  and  protecting  the  bank. 

4.  Assuming,  without  deciding,  that  an  embankment  may 
be  built  by  a  riparian  proprietor  to  prevent  his  land  from  be- 
ing submerged  in  extraordinary  freshets,  we  think  a  jetty 
cannot  be  classed  as  ''other  structures,"  specified  in  the  case 
relied  upon,  and  that  when  they,  by  deflecting  the  current 
or  by  shoaling  ^^^  the  water,  injure  a  lower  riparian  pro- 
prietor, the  author  of  the  obstructions  violates  the  maxim, 
*'Sic  utere  tuo,  ut  alienum  non  laedas."  One  of  the  issues 
to  be  tried  is  the  identity  of  the  watercourse  west  of  the  sand- 
bar at  the  head  of  which  the  long  jetty  is  built.  "The  chan- 
nel," says  a  distinguished  text- writer,  **is  the  passageway  be- 
tween the  banks  through  which  the  water  of  the  stream 
flows":  Farnham  on  Waters,  sec.  417.  This  definition  was 
undoubtedly  intended  to  apply  only  to  the  entire  uninter- 
rupted space  occupied  by  water  flowing  between  well-defined 
banks.  The  description  of  a  channel,  as  given  by  the  learned 
author,  is  broad  enough,  however,  to  include  the  flow  of  water 
between  an  island  and  a  bank  of  a  stream,  and  hence  the 
exact  meaning  of  the  word  embraces  the  passageway  that  was 
obstructed  by  the  defendant's  lower  jetty.  As  the  blue-print 
shows  this  to  be  a  watercourse  which  is  indicated  by  the  ex- 
planatory words  *'Very  swift  and  shallow,"  and  shows  the 
passageway  to  be  the  most  westerly  route,  we  have  no  doubt 
that  it  is,  as  alleged  in  the  complaint,  the  west  channel  of 
the  Snake  river. 

5.  It  appears  from  the  transcript  that  the  lower  jetty  was 
intended  to  close  this  entire  channel,  but  that  the  water,  de- 
flected hy  the  angle  of  the  barrier,  washed  the  sand  from  the 
outer  end  of  the  obstruction,  permitting  a  part  of  the  current 
to  continue  in  the  bed  of  the  stream  west  of  the  sandbar,  but 
causing  the  greater  volume  to  flow  east  thereof.  As  a  jetty 
is  a  species  of  dam,  and  the  lower  obstruction  deprives  a 
riparian  proprietor  of  the  accustomed  flow  of  water  in  the 
channel  of  the  stream,  is  the  deprivation  of  the  right  which 
is  incident  to  the  estate  such  an  injury  as  will  authorize  the 
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granting  of  the  relief  sought?  The  plaintiff  and  his  witnessei 
express  the  opinion  that  if  the  water  is  permitted  to  flow  in 
the  west  channel,  it  will  continue  its  course  along  the  bank 
of  his  land  and  diverge  the  current,  which  otherwise  strikes 
his  premises  at  nearly  right  angles.  This  consensus  of  opinion 
is  not  based  on  observations  as  to  the  effect  of  the  water  at 
the  line  of  injury  to  plaintiff's  land  during  the  flood  of  1901, 
but  the  consequences  assumed,  though  speculative,  seem  so 
reasonable  and  dependent  upon  the  ^^  laws  of  nature,  of 
which  a  court  will  take  judicial  notice,  that  we  are  forced  to 
the  determination  that  injury  must  necessarily  result  to  plain- 
tiff's premises,  and  to  his  property  rights  incident  thereto^ 
if  another  freshet  should  occur  in  the  river.  The  conclu- 
sion thus  reached  makes  such  a  case  as  entitles  the  plaintiff 
to  equitable  intervention,  but,  as  the  lower  jetty  is  the  only 
one  of  which  he  seriously  complains,  that  obstruction  only 
will  be  ordered  abated. 

6.  The  defendant's  objections  to  the  plaintiff's  right  to  in- 
stitute this  suit  and  to  prosecute  this  appeal  not  being  deemed 
important,  the  decree  is  reversed,  and  one  will  be  entered  here 
requiring  the  defendant,  within  three  months  from  the  entr>- 
of  a  mandate  herein  in  the  lower  court,  to  remove  the  long 
or  lower  jetty ;  the  plaintiff  to  recover  his  costs  and  disburse- 
ments in  both  courts. 

ON   MOTION  TO  MODIFY  DBOBEB. 

MOORE,  J.  7.  After  the  opinion  was  announced  in  this 
case  the  defendant's  counsel  moved  to  modify  the  decree  ren- 
dered in  this  court  so  as  not  to  require  the  entire  demolition  of 
the  long  jetty,  insisting  that  the  retention  of  a  part  thereof 
will  not  injure  the  plaintiff's  premises,  and  will  afford  some 
protection  to  the  railroad  embankment  from  erosion  from  the 
water.  It  is  impossible  to  determine  from  the  evidence  be- 
fore us  whether  or  not  the  motion  interposed  should  be  al- 
lowed, and,  this  being  so,  the  cause,  upon  the  payment  by 
the  defendant  of  the  costs  and  disbursements  taxed>  will  be 
remanded,  with  directions  to  take  testimony  upon  this  ques- 
tion, and,  if  it  shall  appear  therefrom  to  the  trial  court  that 
any  part  of  the  long  jetty  can  be  allowed  to  remain  without 
injury  to  the  plaintiff's  premises,  to  enter  a  supplemental 
decree  to  that  effect,  but  if  this  cannot  be  done,  to  deny  the 
motion. 

Reversed. 
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Th^  Bight  of  a  Land  Owner  to  Accelerate  or  diiDinisli  the  flow  of 
"water  to  or  from  the  lands  of  another  ii  the  subject  of  a  note  to 
Mizell  T.  McGowan  85  An.  St.  Bep.  707.  If  a  levee  is  built  in  or 
across  a  stream,  wherebj  its  waters  are  diverted  from  their  usual 
eourse  and  made  to  flow  against  and  upon  the  land  of  a  lower  pro- 
prietor, he  is  entitled  to  recover  for  resulting  injuries:  De  Baker  T. 
Southern  Cal.  By.  Co.,  106  Cal.  257,  46  Am.  St.  Bep.  237. 

The  Overflow  Waters  of  a  Stream  at  times  of  ordinary  flood  do  not 
cease  to  be  a  part  of  the  stream  and  become  surface  water,  unless  so 
separated  from  the  stream  that  it  will  not  return  hereto:  Uhl  v.  Ohio 
Biver  B.  B.  Co.,  66  W.  Va.  495,  107  Am.  St.  Bep.  968;  Fordham  T. 
Northern  Pac.  By.  Co.,  80  Kont.  421,  104  Am.  St.  Bep.  729. 


HAINES  V.  CONNELL. 

[48  Or.  469,  87  Pac.  265,  8  Pac.  872.] 

ATTACHMENT — ^Prlority  Over  Unrecorded  Deed. — An  attach- 
ment levied  in  good  faith  upon  land  previously  conveyed  by  an  un- 
recorded deed  takes  precedence,  under  the  Oregon  statutes,  over  the 
conveyance,     (p.  837.) 

ATTACHMENT— Unrecorded  Deed— Burden  to  Show  Good 
Faith. — ^When,  in  a  suit  involving  the  priority  of  an  attachment  over 
a  prior  unrecorded  deed,  the  attaching  creditors,  by  the  allegations 
of  their  answer,  assume  the  burden  which  the  law  casts  on  them  of 
showing  their  good  faith  and  want  of  notice  in  lev3ring  the  attach- 
ment, a  failure  to  deny  such  allegations  in  the  reply  is  an  admission 
of  their  truth,     (p.  838.) 

ATTACHMENT — Caption  to  Certificate. — ^It  is  not  necessary 
that  a  certificate  of  attachment  should  have  a  caption  stating  the  title 
of  the  cause  and  the  names  of  the  parties,  if  such  matters  are  stated 
in  the  body  of  the  certificate,     (p.  839.) 

W.  M.  Langley  &  Son,  for  the  appellants. 

W.  H.  Hollis  and  S.  B.  Huston,  for  the  appellee. 

^«  BEAN,  C.  J.  This  is  a  suit  by  E.  W.  Haines  against 
J.  W.  Connell,  sheriff,  and  J.  F.  Sehoeh  to  remove  a  cloud 
from  a  title,  and  comes  here  on  an  appeal  from  a  decree  in 
favor  of  the  plaintiff.  ^''^  On  April  22,  1902,  F.  T.  Kane 
was  the  owner  of  the  southeast  quarter  of  section  11,  town- 
ship 2  north,  range  5  west.  On  that  day  he  attempted  to 
convey  the  same  by  warranty  deed  to  the  plaintiff,  but,  by 
mistake,  the  land  was  described  as  being  in  range  4  instead 
of  5.  The  deed  was  not  recorded  until  July  11,  1904,  and 
about  that  time  plaintiff  discovered  the  mistake  in  the  de- 
scription, and,  after  having  it  corrected,  had  the  deed  re- 
recorded on  July  19th.  The  land  was  and  is  wild  land,  and 
not  in  the  possession  of  anyone.  On  July  1,  1904,  before  the 
deed  to  Haines  had  been  recorded,  the  defendant  Connell's 
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predecessor  in  office,  as  sheriff  of  Washington  county,  levied, 
or  attempted  to  levy,  upon  the  property  under  a  writ  of  at- 
tachment issued  in  an  action  brought  against  Kane  by  J.  F. 
Schoch,  by  making  and  filing  in  the  proper  office  a  certificate 
of  attachment  as  follows: 

*' State  of  Oregon, 
County  of  Washington — sa. 

"I,  J.  W.  Sewell,  Sheriff  of  Washington  County,  Or^on, 
do  hereby  certify  that  by  virtue  of  a  writ  of  attachment  is- 
sued out  of  the  Circuit  Court  of  the  State  of  Oregon  for  the 
County  of  Washington,  upon  the  30th  day  of  June,  A,  D. 
1904,  in  a  cause  therein  pending,  wherein  J.  F.  Schoch  is 
plaintiff  and  F.  T.  Kane  is  defendant,  said  writ  being  in 
favor  of  said  plaintiff  and  against  the  property  of  said 
defendant,  and  directed  to  me,  the  Sheriff  of  Washington 
County,  I  did  on  the  1st  day  of  July,  1904,  at  the  instance 
of  the  above-named  plaintiff,  attach  the  following  described 
real  property  of  the  within  named  F.  T.  Kane,  to  wit:  Lot 
1,  block  31,  Forest  Grove;  lot  9,  block  1,  West  Portland 
Heights;  southeast  quarter  of  section  11,  township  2  north, 
range  5  west  of  Willamette  Meridian,  all  said  property  being 
in  Washinj^on  County,  Oregon. 

'*In  Witness  Whereof  I  have  hereunto  set  my  hand  this  1st 
day  of  July,  A.  D.  1904,  at  10  o'clock  a.  m. 

''J.  W.  SEWELL, 
"Sheriff  of  Washington  County,  Oregon." 

The  plaintiff  thereafter,  and  before  the  action  of  Schoch 
v.- Kane  had  passed  to  judgment,  commenced  this  suit  to  en- 
join and  restrain  the  defendants  from  further  proceeding 
under  the  attachment,  and  for  a  decree  canceling  the  same, 
on  the  ground  that  it  tended  to  cloud  his  title.  The  com- 
plaint alleges  that  the  *"  defendants  had  notice  of  the  plain- 
tiff's interest  at  the  time  of  the  levy  of  the  attachment.  This 
averment  is  denied  by  the  answer.  For  an  affirmative  defense 
the  answer  sets  up  the  attachment  proceeding  in  detail,  and 
alleges  that  the  attachment  was  caused  to  be  levied  by  Schoch. 
the  attaching  creditor,  in  good  faith,  and  without  notice  that 
the  property  had  been  transferred  to  the  plaintiff,  or  to  any 
other  person,  or  that  plaintiff  claimed  any  interest  or  title, 
legal  or  equitable,  therein.  This  allegation  is  not  denied  by 
the  reply,  and  there  was  no  evidence  given  on  the  trial  by 
either  party  concerning  a  knowledge  or  want  of  knowledge  of 
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plaintiff's  interest  in  the  property  by  the  attaching  creditor 
at  the  time  of  the  attachment.  Plaintiff  had  decree  in  the 
court  below,  and  the  defendants  appeal. 

It  is  contended  by  defendants  that  the  deed  from  Kane 
to  the  plaintiff  was  intended  as  a  mortgage  to  secure  the  pay- 
ment of  money,  and  therefore  conveyed  no  interest  or  title 
in  the  property  to  Haines,  and  hence  will  not  support  a  suit 
to  remove  a  cloud  from  title ;  and  also  that  this  suit  was  pre- 
maturely brought  becanse  the  action  of  Schoch  v.  Kane,  in 
which  the  writ  of  attachment  issued,  had  not  passed  to  judg- 
ment at  the  time  it  was  commenced.  In  view  of  the  conclu- 
sion we  have  reached  as  to  the  merits  of  the  controversy,  it 
is  not  necessary  to  examine  these  questions,  although  they 
are  important. 

1.  The  deed  from  Kane  to  the  plaintiff  had  not  been  re- 
corded at  the  time  of  the  levy  of  the  attachment  issued  in 
the  action  of  Schoch  v.  Kane,  and  more  than  five  days  had 
elapsed  since  the  date  of  its  execution,  and,  therefore,  the 
attachment,  if  valid,  will  take  precedence  over  such  deed,  if 
such  attachment  was  made  in  good  faith  and  without  notice 
of  plaintiff's  rights:  *''*  Boehreinger  v.  Creighton,  10  Or. 
42 ;  Riddle  v.  Miller,  19  Or.  460,  23  Pac.  807 ;  Meier  v.  Hess, 
23  Or.  599,  32  Pac.  755 ;  Dimmick  v.  Rosenf eld,  34  Or.  101, 
55  Pac.  100 ;  Osgood  v.  Osgood,  35  Or.  1,  56  Pac.  1017 ;  Se- 
curity S.  &  Trust  Co.  V.  Loewenberg,  38  Or.  159,  62  Pac.  647. 

2.  It  is  claimed,  however,  that  the  attachment  is  void,  be- 
cause the  certificate  of  the  sheriff,  as  filed  with  the  county 
clerk,  did  not  contain  as  a  caption  thereto  the  title  of  the 
cause  or  the  names  of  the  parties.  The  statute  provides: 
''Real  property  shall  be  attached  as  follows:  The  sheriff  shall 
make  a  certificate  containing  the  title  of  the  cause,  the  names 
of  the  parties  to  the  action,  a  description  of  such  real  prop- 
erty, and  a  statement  that  the  same  has  been  attached  at  the 
suit  of  the  plaintiff ;  and  deliver  the  same  to  the  county  clerk 
of  the  county  in  which  the  attached  real  estate  is  situated": 
B.  &  C.  Comp.,  sec,  801. 

The  certificate  in  question  admittedly  contains  in  the  body 
thereof  all  the  essential  requirements  of  the  statute.  It  states 
the  title  of  the  ease  by  giving  the  name  of  the  court  in  which 
the  action  was  pending,  the  names  of  the  parties,  a  description 
of  the  property  attached,  and  states  that  it  was  attached  at 
the  instance  (which  is  equivalent  to  suit)  of  the  plaintiff,  and 
is,  therefore,  in  our  opinion,  sufficient.  There  is  no  require- 
ment in  the  statute  that  the  title  of  the  cause  and  the  names 
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of  the  parties  shall  be  stated  aa  a  heading  or  caption  to  the 
certificate,  as  required  by  section  67  in  the  case  of  a  complaint. 
The  statute  provides  that  a  complaint  shall  contain  (1)  the 
title  of  the  cause,  specifying  the  name  of  the  court  and  the 
names  of  the  parties  plaintiff  and  defendant;  (2)  a  plain 
and  concise  statement  of  the  facts  constituting  the  cause  of 
action;  and  (3)  the  relief  demanded;  which  would  seem  to 
contemplate  that  these  requisites  should  be  stated  in  the  order 
named,  notwithstanding  which  it  has  been  held  that  the  stat- 
ing of  the  names  of  the  court  and  of  the  parties  in  the  caption 
of  a  complaint  is  a  formal,  and  not  a  jurisdictional  matter: 
Adams  v.  Kelly,  44  Or.  66,  74  Pac.  399;  Smith  v.  Watson, 
28  Iowa,  218 ;  Hill  v.  Thacter,  3  How.  Pr.  407 ;  Van  Namee 
V.  Peoble,  9  How.  Pr;  198.  The  statute  regulating  the  at- 
tachment of  real  *''*  property  provides  what  the  certificate 
shall  contain,  but  does  not  require  that  the  essential  matters 
shall  be  set  out  in  any  particular  order,  and  it  seems  to  us 
that  a  certificate  is  clearly  sufiicient  which  states  such  mat- 
ters in  the  body  thereof  without  giving  to  it  the  formality 
of  a  heading  or  caption. 

3.  When  a  certificate  of  attachment  attempts  to  state  the 
title  of  the  cause  and  the  names  of  the  parties  in  a  caption,  it 
must  state  them  correctly,  and  an  error  therein  is  not  cured 
by  a  subsequent  recital  in  the  body  of  the  certificate:  Mc- 
Dowell V.  Parry,  45  Or.  99,  76  Pac.  1081.  But  where  no  cap- 
tion is  used,  it  is  enough  if  the  essential  facts  required  to  be 
stated  appear  in  the  body  of  the  certificate. 

4.  It  is  next  contended  that  the  burden  was  on  the  de- 
fendants to  show  that  the  attachment  was  levied  in  good  faith, 
and  without  notice  or  knowledge  of  plaintiff's  interest  in  the 
property,  and  this  seems  to  be  the  logical  effect  of  the  former 
decisions  of  this  court:  Rhodes  v.  McQarry,  19  Or.  222,  23 
Pac.  971 ;  Laurent  v.  Lanning,  32  Or.  11,  51  Pac.  80. 

5.  But  here  the  defendants  have  assumed  such  burden  by 
"Stating  in  their  answer  facts  necessary  to  make  them  pur- 
chasers in  good  faith,  and  these  allegations  are  not  denied  by 
the  reply.  The  want  of  such  denial  is  an  admission  of  their 
truth,  and  no  proof  was  required.  It  is  said  that  because  the 
complaint  alleges  that  the  defendants  had  notice  of  the  plain- 
tiff's claim  to  the  property  at  the  time  the  attachment  was 
levied,  and  this  averment  is  denied  by  the  answer,  the  ques- 
tion of  defendants'  good  faith  was  thus  made  an  issue  in  the 
cause,  and  it  was  not  necessary  for  plaintiff  to  deny  the 
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affirmative  plea  of  a  bona  fide  purchaser  set  up  by  the  an- 
swer. The  denial  of  the  averments  of  the  complaint  did  not 
entitle  defendants  to  make  the  defense  of  a  bona  fide  pur- 
chaser. That  was  an  affirmative  matter  which  they  were  re- 
quired to  plead  in  their  answer,  notwithstanding  the  allega- 
tions of  the  complaint:  Rhodes  v.  McQarry,  19  Or.  222,  23 
Pac.  971.  And  since  they  were  required  to  plead  facts  con- 
stituting them  bona  fide  purchasers,  it  would  necessarily  fol- 
low that  such  facts  must  be  regarded  as  true,  unless  denied 
by  ^^  the  plaintiff,  and  an  averment  of  the  complaint  can- 
not be  treated  as  such  a  deniaL 

It  follows  from  these  views  that  defendants'  attachment 
takes  precedence  over  the  rights  acquired  by  the  plaintiff  by 
Ms  deed  from  Kane,  and  the  complaint  must  be  dismissed. 

Reversed. 

ON  MOTION  FOB  BEHEABING. 

BEAN,  C.  J.  6.  Counsel  is  in  error  in  supposing  that  the 
court  held  that  the  requirement  of  the  statute  that  a  certifi- 
cate of  attachment  should  contain  the  title  of  the  cause  is  a 
nullity.  The  holding  is  that  such  a  certificate,  if  without  a 
caption,  is  sufficient  if  it  contains  in  the  body  thereof  "the 
title  of  the  cause  and  the  names  of  the  parties,"  and  other- 
wise complies  with  the  statute.  In  short,  that  it  is  not  neces- 
sary that  the  certificate  should  have  a  caption  stating  the  title 
of  the  cause  and  the  names  of  the  parties,  but  it  is  enough 
if  it  contains  in  the  body  thereof  all  the  essential  require- 
ments of  the  statute.  Nor  does  the  decision  conflict  with  Mc- 
Dowell V.  Parry,  45  Or.  99,  76  Pac.  1081.  In  the  McDowell 
case  it  was  held  that,  where  a  certificate  of  attachment  pur- 
ports to  state  the  title  of  the  cause  and  the  names  of  the  par- 
ties in  a  caption,  it  must  state  them  correctly;  and  a  failure 
to  do  so  is  fatal  to  the  attachment  This  case  holds  that, 
where  no  caption  is  used,  the  certificate  is  sufficient  if  the 
essential  facts  required  by  the  statute  appear  in  the  body 
thereof. 

The  petition  for  rehearing  is  denied. 


The  Lien  of  an  Aiiachmeni  or  judgment  does  not,  as  a  rule,  extend 
beyond  the  actual  interest  of  the  debtor  at  the  time  of  the  levy  of  the 
attachment  or  the  rendition  of  the  judgment.  It  is  therefore  subject 
to  prior  unrecorded  transfers  of  the  property.  The  creditor  is  not 
s  bona  fide  purchaser,  for  he  has  parted  with  nothing  for  his  security: 
Burke  ▼.  Johnson,  37  Kan.  337,  1  Am.  St.  Bep.  252;  Hope  v.  Blair, 
105  Mo.  85,  24  Am.  St.  Rep.  66;  Lipsoamp  v.  Condon,  56  W.  Va. 
416,  107  Am.  St.  Bep.  938;  note  to  Flint  v.  Ghaloupka,  117  Am.  St 
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R<$p.  777.  In  Oregon,  however,  the  stalntes  provide:  ''From  the  date 
of  the  attachment  antil  it  is  discharged  or  the  writ  executed,  the 
plaintiff,  as  against  third  persons,  shall  be  deemed  a  purchaser  ia 
good  faith  and  for  a  valaable  consideration  of  the  property  attached": 
1  Bellinger  ft  Cotton's  Codes,  302. 


WILMOT  V.  OREGON  RAILROAD  COMPANY. 

[48  Or.  494,  87  Pae.  528.] 

EAIIA0AI>8 — ^Daty  to  Fence    Track — Station  Oroimdflw — Tke 

■tatntory  duty  of  a  railroad  company  to  fence  its  tracks  does  mot 
extend  to  depot  grounds,  because  the  purposes  for  which  thej  are 
used  and  the  public  convenience  are  inconsistent  with  the  obligation 
to  fence  at  that  point,     (p.  842.) 

BAILBOABS — ^Daty  to  Fence  Depot  Oronnds. — ^Whether  H  ia 
the  duty  of  a  railway  company  to  fence  its  right  of  way  at  its  depot 
grounds  is  a  question  of  law  for  the  court,     (p.  843.) 

BAILBOABS— TTnfenced  Depot— SUllng  of  Stock. — ^Where  the 
law  requires  railroad  companies  to  fence  their  tracks  except  at  depot 
grounds,  the  question  whether  unfenced  land  where  animals  kUled 
by  a  moving  train  entered  the  right  of  way  is  a  part  of  such  gronnds 
is  for  the  jury,  when  the  evidence  is  conflicting  and  such  that  differ- 
ent inferences  may  be  drawn  therefrom,     (p.  843.) 

BAHiBOAD — ^Depot  Grounds  Defined. — ^The  depot  or  station 
grounds  of  a  railway  company  is  the  place  where  passengers  get  on 
and  off  the  trains  and  freight  is  loaded  and  unloaded,  including  all 
grounds  reasonably  necessary  or  convenient  to  that  purpose,  together 
with  necessary  tracks,  switches,  and  turnouts  for  handling  and  mak- 
ing up  trains,  storing  cars,  and  the  like,  and  so  much  of  the  main 
track  outside  the  switches  as  is  requisite  for  the  proper  handling  of 
trains  at  the  station,     (p.  843.) 

BAILBOADS — Station    Oroundfl— Evidenoo    of    What    axe.— 

Where  grounds  have  been  appropriated,  surveyed  and  set  apart  by  a 
railway  company  for  station  or  depot  purposes,  it  affords  strong,  if 
not  conclusive,  evidence  that  their  boundaries  and  extent  are  soeh  as 
and  no  more  than  are  necessary  and  proper,  and  their  limita  should 
not  be  curtailed  or  extended  by  the  court  or  jury  unless  in  a  veiy 
dear  case.     (pp.   843,   844.) 

BAILBOADS— Killing  of  Stock— Coatribntory  Kegligenoeu— la 

an  action  against  a  railroad  company  for  killing  horses,  the  question 
whether  their  owner  was  guilty  of  contributory  negligence  in  turn- 
ing them  out  to  graze  upon  unindosed  land  near  the  depot  is  for 
the  jury.     (p.  844.) 

G.  W.  P.  Joseph  and  T.  M.  Dill,  for  the  appellants. 

W.  W.  Cotton  and  A.  C.  Spencer,  for  the  respondent 

^•*  BEAN,  C.  J.  This  is  an  action  to  recover  the  Talus 
of  four  horses  killed  by  the  moving  trains  of  the  defendant 
on  an  unfenced  portion  of  its  track,  but  which  the 
claim  and  allege  should  have  been  fenced* 
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The  complaint  states  a  cause  of  action  for  common-law  neg- 
ligence, and  also  under  the  statute  making  a  railway  com- 
pany '*••  liable  for  stock  killed  on  an  unfenced  track.  The 
court  below,  in  accordance  with  the  doctrine  approved  in 
Harvey  v.  Southern  Pac.  Co.,  46  Or.  505,  80  Pac.  1061,  re- 
quired plaintiffs  to  elect  upon  which  cause  of  action  they 
would  proceed,  and  they  elected  to  rely  upon  the  statutory 
liability.  The  defense  is  that  the  animals  entered  upon  the 
track  at  the  depot  grounds  of  the  defendant,  and  that  plain- 
tiflfs  were  guilty  of  such  contributory  negligence  in  suffering 
and  permitting  them  to  run  at  large  at  the  place  where  they 
were  killed  as  will  bar  a  recovery.  The  defendant  owns  and 
operates  a  railroad  from  Portland  to  the  eastern  boundary 
of  the  state.  Bridal  Veil  is  a  station  between  Portland  and 
The  Dalles,  used  principally  for  the  shipment  of  lumber.  It 
consists  of  station  grounds,  a  depot  building,  sidetracks, 
switches  and  turnouts  necessary  and  proper  for  the  handling 
of  the  business  at  that  point.  A  switch  or  sidetrack  used 
by  it  in  the  transaction  of  its  business  leaves  the  main  track 
at  a  point  two  hundred  or  three  hundred  feet  east  of  the 
depot  building,  and,  passing  south  of  such  building,  inter- 
sects the  main  track  again  about  eighteen  hundred  feet  west 
thereof.  Along  this  sidetrack  are  situated  the  planing-mill, 
lumber-yards,  sheds  and  other  buildings  of  the  lumber  com- 
pany. In  1902  the  defendant  constructed  on  the  north  side 
of  the  main  track  a  passing  track  three  thousand  feet  long, 
which  commences  about  seven  hundred  or  eight  hundred  feet 
west  of  the  depot  building  and  opposite  the  lumber  platform 
of  the  lumber  company  and  extends  about  two  thousand  two 
hundred  feet  east  of  the  depot.  About  one  hundred  feet 
east  of  this  passing  track  the  defendant  constructed  a  cattle- 
guard,  with  fences  connected  therewith  on  either  side.  From 
this  point  east  the  track  is  fenced,  but  it  is  not  inclosed  be- 
tween the  cattle-guard  and  the  west  end  of  the  depot  grounds. 
The  plaintiffs  live  and  are  in  business  at  Bridal  Veil.  On 
the  evening  of  April  11,  1904,  they  turned  their  horses  out 
to  graze  on  the  uninclosed  lands  south  of  the  depot,  as  they 
had  been  accustomed  to  do  for  some  time.  During  the  night 
the  horses  strayed  onto  the  track  of  the  defendant,  and  were 
killed  by  its  moving  trains.  The  evidence  tended  to  show 
that  the  horses  entered  upon  the  track  west  of  the  east  end 
of  the  passing  track,  but  were  run  down  and  killed  east  of 
the  cattle-guard.    The  court  below  directed  a  nonsuit  on 
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^•^  the  ground  that  the  place  of  entry  was  within  the  depot 
grounds  of  the  defendant  and  at  a  place  it  was  not  required 
to  fence. 

1.  The  statute  makes  a  railroad  company  liable  for  tiie 
yalue  of  stock  killed  by  its  moving  trains,  engines  or  ears, 
upon  or  near  an  unfenced  track  (B.  &  C.  Comp.,  sec.  5139), 
and  is  broad  enough  to  include  animals  kiUed  at  the  depot 
grounds.  It  has,  however,  been  held  that  the  statute  did  not 
extend  to  depot  groimds  because  the  purposes  for  which  they 
are  used  and  the  right  of  public  convenience  are  ineonsist* 
ent  with  the  obligation  to  fence  at  that  point:  Moses  ▼.  South- 
ern Pacific  Co.,  18  Or.  385,  23  Pac.  498,  8  L.  R.  A.  135 ;  Sulli- 
van V.  Oregon  Ry.  &  Nav.  Co.,  19  Or.  319,  24  Pac.  408, 

2.  The  question  for  decision  upon  the  trial,  therefore,  was 
whether  the  place  where  the  animals  of  the  plaintiffs  entered 
upon  the  track  of  the  defendant  was  within  or  without  the 
4epot  grounds.  If  within  the  depot  grounds,  the  plaintiffs 
cannot  recover  in  this  action;  but  if  not,  defendant  is  liable 
under  the  statute  unless  the  plaintiffs  were  guilty  of  eoiir 
tributory  negligence.  The  parties  differ  radically  as  to 
whether  the  question  thus  presented  is  one  of  law  or  of  fact 
The  plaintiffs  claim  that  it  was  a  question  of  fact,  and  should 
have  been  submitted  to  the  jury,  while  the  defendant  insists 
that  it  was  a  matter  of  law  for  the  court.  The  rule  is^  we 
take  it,  that  whether  a  railway  company  shall  fence  its  track 
.at  its  depot  grounds  is  a  question  of  law,  and,  if  the  testi- 
mony shows  that  animals  entering  upon  such  grounds  are  in- 
jured or  killed  by  moving  trains,  the  owner  cannot  recover 
under  the  statute,  and  the  liability  of  the  company  is  for  the 
court:  Moses  v.  Southern  Pac.  Co.,  18  Or.  385,  23  Pac,  498, 
8  L.  R.  A.  135 ;  Eaton  v.  Oregon  Ry.  &  Nav.  Co.,  19  Or.  371, 
24  Pac.  413;  Eaton  v.  McNeill,  31  Or.  128,  49  Pac.  875; 
Harvey  v.  Southern  Pac.  Co.,  46  Or.  505,  80  Pac.  1061.  But 
it  is  often  a  disputed  question  as  to  whether  a  certain  point 
constitutes  a  part  of  the  depot  grounds,  and  if  the  evidence 
is  conflicting  or  different  inferences  may  be  drawn  from  it, 
the  question  is  for  the  jury,  and  not  the  court.  Mr.  Elliott 
says:  ** While  it  is  purely  a  question  of  law  whether  or  not 
a  railway  company  shall  fenea  **®  at  its  depot  grounds  or 
at  points  where  the  erection  of  a  fence  would  interfere  with 
the  company  in  transacting  its  business,  it  is  a  question  of 
fact  whether  a  certain  point  constitutes  part  of  the  depot 
jnK)unds  or  whether  the  erection  of  a  fence  at  any  particular 
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place  would  interfere  with  the  company's  employee  in  the 
performance  of  their  duties":  3  Elliott  on  Railroads,  see. 
1202. 

In  Grosse  v.  Chicago  &  N.  W.  R.  Co.,  91  Wis.  482,  65  N. 
W.  185,  the  unfenced  portion  of  the  right  of  way  was  half 
a  mile  in  length,  and  extended  north  beyond  a  switch,  which 
was  fourteen  hundred  feet  from  the  depot  building.  At  a 
highway  crossing  a  short  distance  south  of  the  switch  it  was 
customary  to  load  and  unload  freight.  Between  such  cross- 
ing and  the  switch,  plaintiff's  colts  came  upon  the  right  of 
way  and  were  killed,  and  it  was  held  that  it  was  a  question 
for  the  jury  whether  the  place  of  entry  was  a  part  of  the 
depot  grounds.  In  Rhines  v.  Chicago  &  N.  W.  R.  Co.,  75 
Iowa,  597,  39  N.  W.  912,  it  was  held  that  whether  that  part 
of  the  company's  ground  which  was  not  the  ordinary  place 
of  receiving  or  delivering  freight,  but  where  freight  of  a 
single  shipper  was  handled,  should  be  left  unfenced,  was  a 
question  of  fact  for  the  jury.  And  in  Dinwoodie  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  70  Wis.  160,  35  N.  W.  296,  it  was  like- 
wise held  to  be  a  question  of  fact  whether  the  defendant's 
right  of  way  at  a  point  sixty  rods  from  the  station  building 
where  there  was  a  sidetrack  in  addition  to  the  main  track 
was  necessary  and  convenient  and  actually  used  for  load- 
ing and  unloading  freight  so  as  to  make  it  a  part  of  the 
depot  grounds,  thus  relieving  the  company  from  the  duty 
of  fencing  it.  And  in  Bean  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 
20  Mo.  App.  641,  it  was  ruled  that  where  a  cow  was  killed 
adjacent  to  a  railroad  station  and  at  a  place  used  by  the 
railroad  for  switching  purposes  in  connection  with  its  station 
grounds,  the  court  could  not  declare  as  a  matter  of  law  that 
the  company  was  not  bound  to  fence  its  track  at  that  point: 
See,  also,  Indiana  Ry.  Co.  v.  Hale,  93  Ind.  79;  Chicago  &  E. 
I.  Ry.  Co.  V.  Modesitt,  124  Ind.  212,  24  N.  E.  986 ;  McDonough 
V.  Milwaukee  &  N.  Ry.  Co.,  73  Wis.  223,  40  N.  W.  806. 

3.  The  depot  or  station  grounds  of  a  railway  company  is 
the  place  where  passengers  get  on  and  off  the  trains  and 
where  '••^  freight  is  loaded  and  unloaded,  and  includes  all 
grounds  reasonably  necessary  or  convenient  to  that  purpose, 
together  with  the  necessary  tracks,  switches  and  turnouts 
thereon  or  adjacent  thereto  for  handling  and  making  up 
trains,  storage  of  cars,  and  the  like,  and  so  much  of  the  main 
track  outside  the  switches  as  is  requisite  for  the  proper  hand- 
ling of  trains  At  the  station:  3  Words  and  Phrases,  2005  et 
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seq. ;  9  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  367;  Groase  ▼. 
Chicago  &  N.  W.  Ry.,  91  Wis.  482,  65  N.  W.  185 ;  Grondin 
V.  Duluth  S.  S.  &  Ati.  Ry.  Co.,  100  Mich.  598,  59  N.  W.  229. 

4.  And  where  grounds  have  been  appropriated,  surveyed 
and  set  apart  by  the  railway  company  for  station  or  depot 
purposes,  it  affords  very  strong,  if  not  conclusive,  evidence 
that  their  boundaries  and  extent  are  such  as,  and  no  more, 
than  are  necessary  and  proper,  and  their  limits  should  not 
be  curtailed  or  extended  by  the  court  or  jury  unless  in  a 
very  clear  case:  3  Elliott  on  Railroads,  sec  1194;  Chicago 
&  Q.  T.  Ry.  Co.  V.  CampbeU,  47  Mich.  265,  11  N.  W.  152 ; 
McQrath  v.  Detroit,  M.  &  M.  Ry.  Co.,  57  Mich.  555,  24  N.  W. 
854 ;  Rabidon  v.  Chicago  &  West  M.  Ry.  Co.,  115  Mich.  390, 
73  N.  W.  386,  39  L.  R.  A.  405. 

Now,  there  was  no  evidence  in  this  case  that  the  place 
where  the  plaintiffs'  horses  entered  upon  defendant's  track 
was  within  the  limits  of  the  station  grounds  as  set  aside  and 
designated  by  the  defendant,  or  within  such  grounds  as  here- 
inbefore defined,  and  therefore  the  court  could  not  declare, 
as  a  matter  of  law,  that  defendant  was  not  required  to  fence 
its  track  at  such  point.  The  north  track  constructed  by  the 
defendant  in  1902,  so  far  as  the  evidence  shows,  was  intended 
to  be  used  for  the  passing  of  trains,  and  was  in  no  way  con- 
nected with,  or  necessary  to,  the  use  of  the  depot  grounds; 
nor  indeed,  that  it  was  on  such  grounds.  We  think,  there- 
fore, that  the  question  whether  the  point  where  the  horses 
entered  was  within  the  depot  grounds  was  a  question  for  the 
jury,  and  should  have  been  submitted  to  theuL 

5.  A  claim  is  made  that  plaintiffs  were  guilty  of  contribu- 
tory negligence  in  turning  their  horses  out  to  graze  upon 
the  uninclosed  "^^^  lands  near  the  depot,  but  whether  this 
was  such  contributory  negligence  under  the  circumstances  as 
will  defeat  a  recovery  was  for  the  jury:  Moses  v.  Southern 
Pac.  Co.,  18  Or.  385,  23  Pac.  498,  8  L.  R.  A.  135 ;  2  Thomp- 
son  on  Negligence,  sec.  2004. 

Judgment  reversed  and  new  trial  ordered. 


The  Obligation  of  a  Bailroad  Company  to  Fence  its  track  as  required 
bj  statute  is  absolute,  save  where  there  is  some  exception  by  implica- 
tion based  upon  public  policy,  necessity,  or  convenience:  Marengo 
V.  Great  Northern  Ky.  Co.,  84  Minn.  397,  87  Am.  St.  Bep.  369;  Tan* 
Haute  etc  By.  Co.  v.  WiUiams,  172  HI.  879,  46  AnL  Bt.  Bep.  44. 
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PITTSBURG'S  PETITION. 

[217  Pa.  227,  «6  AtL  348.] 

COKSTlTUTiONAL  LAW— Extra  Session  of  Leglslatiire — 
ProcUunatlon. — If,  after  the  governor  has  issued  a  proclamation  con- 
vening the  General  Assembly  in  extra  session  to  meet  on  a  day 
specified  to  consider  legislation  upon  certain  designated  subjects,  it 
occurs  to  him  that  other  subjects  than  those  specified  should  be 
passed  upon  by  the  legislature,  he  may  lawfully  issue  another  proc- 
lamation fixing  the  same  time  for  the  meeting  of  the  Oeneral  As- 
sembly as  was  fixed  in  the  first,  and  designate  other  subjects  for  its 
consideration,     (p.   848.) 

CONSTITUTIONAL  LAW— Extra  Session  of  Legislature — Sub- 
ject Within  Proclamation. — A  statute  enabling  cities  in  close  proximity 
to  be  united,  providing  for  the  consequences  ef  the  consolidation,  the 
temporary  government  of  the  consolidated  city,  and  the  payment  of 
the  debts  of  such  united  cities  is  within  the  scope  of  the  proclama- 
tion of  the  governor  calling  an  extra  session  of  the  legislature  for 
the  purpose  of  considering  legislation  to  enable  cities  in  close  prox- 
imity to  be  united  in  one  municipality,     (p.  848.) 

CONSTITUTIONAL  LAW-<7on8oUdation  of  CitleiH-Speciai 
Legislation. — ^It  is  purely  a  legislative  matter  to  determine  what 
cities  may  be  consolidated,  and  a  statute  making  contiguity  or  close 
proximity  a  condition  of  the  right  to  consolidate  does  not  attempt 
to  regulate  the  affairs  of  any  special  city  and  is  not  unconstitutional 
as  special  legislation,     (pp.  849,  850.) 

CONSTITUTIONAL  LAW-^Consolidation  of  Cities — Special 
Legislation. — A  statute  enabling  cities  that  are  contiguous  or  in 
dose  proximity  to  consolidate,  if  general  in  form  and  substance, 
is  not  unconstitutional  as  special  legislation  or  arbitrary  classifica- 
tion, although  at  the  time  of  its  passage  there  are  only  two  cities 
in  the  state  to  which  it  can  apply,     (p.  853.) 

CONSTITUTIONAL  LAW — Consolidation  of  Cities— Dno  Pro- 
cess of  Law. — A  statute  enabling  contiguous  cities  to  consolidate  is 
not  contrary  to  the  national  constitution  guaranteeing  due  process 
of  law,  in  that  it  permits  the  qualified  electors  of  the  larger  city  to 
overpower  or  outnumber  those  of  the  lesser  city,  and  to  annex  the 
lesser  city  without  the  vote  or  consent  of  a  majority  of  its  qualified 
voters  or  electors,     (p.  853.) 

(846) 
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CONSTITUTlONAIi  LAW— Consolidation  of  Cities— Extending 
Term  of  Office. — ^A  statute  enabling  cities  to  consolidate,  and  whieh 
will  have  the  effect  of  extending  the  term  of  council  men  in  one  of 
them,  is  not  invalid  as  violating  a  constitutional  provision  that  "a» 
law  shall  extend  the  term  of  anj  public  officer."     (p.  856.) 

W.  A.  Stone,  H.  Henderaon,  W.  G.  Gill  and  E.  Bogers,  for 

the  appellants. 

D.  T.  Watson,  W.  B.  Eodgers,  J.  M.  Freeman  and  J.  R. 
McCreery,  for  the  appellee. 

^^  BROWN,  J.  On  November  11,  1905,  the  governor  of 
the  state  called  the  general  assembly  into  extraordinary  ses- 
sion, to  meet  January  ^^  15,  1906,  for  the  consideration  of 
legislation  upon  seven  subjects  mentioned  in  his  proclama- 
tion. The  first  was  ^^To  enable  contiguous  cities  in  the  same 
counties  to  be  united  in  one  municipality  in  order  that  the 
people  may  avoid  the  unnecessary  burdens  of  maintaining 
separate  city  governments."  On  January  9,  1906,  he  issued 
what  he  regarded  as  a  second  proclamation,  for  he  entitle 
it  a  ^'proclamation.''  In  it,  after  calling  attention  to  the 
approaching  extraordinary  session,  he  designates  additional 
subjects  for  the  consideration  of  the  General  Assembly  at 
said  session,  one  of  them  being  ''To  enable  cities  that  are 
now  or  may  hereafter  be  contiguous  or  in  close  proximity, 
including  any  intervening  land,  to  be  united  in  one  munici- 
pality, in  order  that  the  people  may  avoid  the  unnecessary 
burdens  of  maintaining  separate  municipal  governments. 
This  fourth  subject  is  a  modification  of  the  first  subject  in 
the  original  call,  and  is  added  in  order  that  legislation  may 
be  enacted  under  either  of  them,  as  may  be  deemed  wise." 

The  extraordinary  session  was  held,  and  at  it  there  was 
passed,  among  other  bills,  the  one  now  under  consideration, 
approved  February  7,  1906  (Pub.  Laws,  7).  It  is  entitled, 
"An  act  to  enable  cities  that  are  now,  or  may  hereafter  be, 
contiguous  or  in  close  proximity,  to  be  united,  with  any  inter- 
vening land  other  than  boroughs,  in  one  municipality;  pro- 
viding for  the  consequences  of  such  consolidation,  the  tem- 
porary government  of  the  consolidated  city,  payment  of  the 
indebtedness  of  each  of  the  united  territories,  and  the  enforce- 
ment of  debts  and  claims  due  to  or  from  each."  The  first 
section  is  as  follows:  **That  wherever  in  this  commonwealth, 
now  or  hereafter,  two  cities  shall  be  contiguous  or  in  dose 
proximity  to  each  other,  the  two,  with  any  intervening  land 
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other  than  boroughs,  may  be  united  and  become  one  by  an- 
nexing and  consolidating  the  lesser  city,  and  the  intervening 
land  other  than  boroughs,  if  any,  with  the  greater  city,  and 
thus  making  one  consolidated  city,  if  at  an  election,  to  be  held 
as  hereinafter  provided,  there  shall  be  a  majority  of  all  the 
votes  cast  in  favor  of  such  union."  The  question  of  the  con- 
solidation of  the  cities  of  Pittsburg  and  Allegheny  was  sub- 
mitted to  their  lawful  voters  at  an  election  held  in  pursuance 
of  the  provisions  of  the  act,  the  result  being  a  majority  of 
twenty  thousand  one  hundred  and  fifty-four  in  favor  of  con- 
solidation out  of  a  total  vote  in  the  two  cities  of  fifty-five 
thousand  five  hundred  and  fifty-four.  **®  Following  this  elec- 
tion the  court  of  quarter  sessions  of  Allegheny  county,  on 
June  16,  1906,  "ordered,  adjudged  and  decreed  that  the  city 
of  Allegheny,  the  lesser  city,  be  annexed  to  and  consolidated 
with  the  city  of  Pittsburg,  the  greater  or  larger  city,  so  that 
they  form  but  one  city  and  in  the  name  of  the  city  of  Pitts- 
burg." Prom  this  decree  an  appeal  was  taken  to  the  superior 
court.  The  court  affirmed  it  (Pittsburg's  Petition,  32  Pa. 
Sup.  Ct.  210),  and  from  the  decree  of  the  superior  court  we 
have  this  appeal,  raising  the  question  of  the  constitutionality 
of  the  act  of  1906. 

One  of  the  objections  of  the  appellants  to  the  constitution- 
ality of  the  act  is  that  it  is  not  legislation  upon  a  subject  desig- 
nated in  the  proclamation  of  the  governor  calling  the  special 
session.  This  objection  is  based  upon  article  3,  section  25 
of  the  constitution,  which  provides  that  "When  the  General 
Assembly  shall  be  convened  in  special  session,  there  shall  be 
no  legislation  upon  subjects  other  than  those  designated  in 
the  proclamation  of  the  governor  calling  such  session." 

In  the  original  proclamation  the  legislation  to  be  considered 
by  the  General  Assembly  on  the  subject  of  the  consolidation  of 
cities  was  confined  to  contiguous  cities  in  the  same  county, 
and  it  may  be  well  contended  that,  as  the  mandate  of  the  con- 
stitution is  imperative  that  the  legislature,  at  the  special  ses- 
sion, shall  pass  no  law  upon  any  subject  not  designated  in  the 
call,  the  act  is  technically  without  it.  The  act  is  not  for  the 
consolidation  of  two  contiguous  cities,  situated  in  the  same 
county,  but  for  that  of  any  two,  contiguous  or  in  close  prox- 
imity, wherever  situated.  They  may  be  in  different  counties. 
We  need  not,  however,  pass  upon  the  sufficiency  of  the  first 
proclamation  to  sustain  the  act  as  being  one  of  the  subjects  of 
legislation  designated  in  it. 
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Whether  the  General  Assembly  ought  to  be  called  together 
in  extraordinary  session  is  always  a  matter  for  the  ezecutiFe 
alone.  How  it  shall  be  called  and  what  notice  of  the  call  is 
to  be  given  are  also  for  him  alone.  The  constitution  is  silent 
as  to  these  matters,  and  wisely  so,  for  .emei^encies  may  arise, 
such  as  riots,  insurrections,  widespread  epidemics,  or  general 
calamities  of  any  kind,  requiring  the  instant  conyening  of  the 
legislature,  and,  in  the  power  given  to  the  governor  to  call  it, 
no  time  for  the  notice  is  too  short,  if  it  can  reach  the  members 
**^  of  the  General  Assembly;  and  with  telephones  and  tele- 
graphs the  uttermost  portions  of  the  commonwealth  can  at 
any  time  be  reached  between  the  rising  and  setting  of  the 
sun.  In  this  connection  it  may  be  noted  as  significant  that 
the  governor  is  not  even  required  by  article  4,  section  12,  em- 
powering him  to  call  the  General  Assembly  together  in  ex- 
traordinary session,  to  do  so  by  a  proclamation,  though  the 
same  section  does  provide  that  in  calling  the  Senate  in  extra 
session  for  the  transaction  of  executive  business  he  mast  do 
so  by  proclamation.  A  proclamation,  however,  is  the  proper 
mode  of  calling  the  legislature  together,  and  the  constitution 
seems  to  so  contemplate,  for  section  25,  article  3,  speahs  of 
**the  proclamation."  But  no  form  of  proclamation  is  to  be 
followed,  and  if,  after  one  has  been  issued,  it  occurs  to  the  ex- 
ecutive that  other  subjects  than  those  designated  in  it  should 
be  passed  upon  by  the  legislature,  he  can  unquestionably  issue 
another,  fixing  the  same  time  for  the  meeting  of  the  General 
Assembly  as  was  fixed  in  the  first,  and  designate  other  subjects 
for  its  consideration.  This  is,  perhaps,  what  ought  to  be  done 
when  other  subjects  than  those  designated  in  the  proclama- 
tion are  to  be  brought  to  the  attention  of  the  legislature  in 
special  session,  and  if  it  had  been  done  in  the  present  case,  the 
objection  of  the  appellants  now  under  consideration  would 
hardly  have  been  raised.  This,  however,  is  not  for  the  judi- 
ciary, but  for  the  governor  alone.  The  proclamation  of  Janu- 
ary 9th  is  in  effect  a  second  proclamation.  In  it  the  governor 
adopts  his  original  call  for  the  purpose  of  fixing  the  time  of 
the  meeting  of  the  General  Assembly,  and  then  proceeds  to 
designate  the  additional  subjects  of  legislation.  With  even' 
presumption  in  favor  of  compliance  by  the  executive  with  the 
constitutional  requirements  relating  to  his  calling  the  General 
Assembly  together  in  extraordinary  session,  it  would  be  judi- 
cial hypercriticism  to  declare  his  second  notice  or  proclamation 
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insufficient  to  authorize  the  legislature  to  pass  the  act  under 
consideration. 

The  objection  most  strenuously  urged  against  the  act  is  that 
it  violates  article  3,  section  7  of  the  constitution,  which  prohib- 
its the  legislature  from  passing  any  local  or  special  law  regu- 
lating the  affairs  of  cities.  Is  the  act  local  or  special,  or  is  it 
general  in  its  provisions?  It  provides  for  the  consolidation 
of  two  cities  of  no  particular  class,  but  of  any  two  cities  be- 
longing to  .^^^  the  same  or  different  classes,  wherever  situated 
and  whether  in  the  same  or  in  different  counties.  Whether 
two  cities  ought  to  be  consolidated  is  purely  a  legislative  ques- 
tion, and  the  general  act  providing  for  their  consolidation  is 
not  forbidden  legislation.  The  power  of  the  legislature  to 
provide  for  the  annexation  of  cities  is  not  limited  by  the  con- 
stitution. What  it  may  not  now  do  is  to  regulate,  by  a  local 
or  special  law,  the  affairs  of  cities.  In  providing  for  the  an- 
nexation of  any  two  cities  of  the  commonwealth  there  is  no 
regulation  of  the  affairs  of  any  two  particular  cities.  The 
provision  is  simply  for  such  annexation,  if  certain  natural, 
and  what  may  be  regarded  as  necessary,  conditions  exist. 
The  legislature  might,  without  transgressing  the  constitution, 
have  provided  for  the  consolidation  of  cities  without  regard 
to  the  distance  between  them,  absorbing  in  their  consolidation 
all  the  intervening  space,  whether  occupied  by  boroughs  or 
townships.  But  such  legislation  is  not  conceivable,  for  the 
common  sense  of  the  people  would  not  tolerate  it.  In  provid- 
ing for  annexation  in  the  act  of  1906  the  legislature  restrained 
its  power  to  authorize  consolidation  in  declaring  that  certain 
natural,  reasonable  and  necessary  conditions  must  exist,  if  two 
cities  are  to  be  united.  No  arbitrary,  unnecessary  conditions 
are  prescribed ;  only  reasonable  ones  are  required.  The  legis- 
lature might  have  limited  the  right  to  consolidate  to  contiguous 
cities,  but  it  extended  this  right  to  those  in  close  proximity. 
While  it  is  purely  a  legislative  matter  to  determine  what  cities 
may  be  consolidated,  it  is  clear  that  only  those  ought  to  be 
which  are  contiguous  or  in  close  proximity;  and,  in  making 
contiguity  or  close  proximity  a  condition  of  the  right  to  con- 
solidate, the  affairs  of  no  special  city  are  regulated. 

By  the  act  any  two  cities  contiguous  or  in  close  proximity 
loay  become  one.  No  two  contiguous  cities  are  excluded  from 
its  provisions,  and  any  two  in  close  proximity  may  be  united, 
provided  that  by  their  union  they  do  not  absorb  and  swallow 
^p  an  intervening  borough.    The  act  does  not  prevent  the 
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consolidation  of  cities  in  close  proximity  between  which  there 
may  be  a  borough,  if  that  borough  does  not  embrace  aU  the 
land  between  them,  or  does  not  extend  as  a  wedge  through- 
out the  entire  length  of  the  same.    If  a  borough  oecapies  all 
the  land  between  two  cities,  they  cannot  be  united  without 
***  absorbing  such  borough.    They  touch  at  no  point,  arc  not 
contiguous,  and  are  not  in  close  proximity  within  the  meaning 
of  the  act.    But  if  the  land  between  two  cities  in  dose  prox- 
imity is  not  wholly  occupied  by  a  borough,  or  a  borough  does 
not  extend  throughout  the  entire  length  as  a  wedge  in  such 
intervening  land,  and  there  is  township  land  connecting  the 
cities  at  any  point  or  points,  they  can  be  consolidated  under 
the  act,  the  township  land  becoming  a  part  of  the  new  city 
and  the  borough  retaining  its  municipal  existence.     The  act  is, 
therefore,  one,  and  must  be  so  read,  permitting  the  consolida- 
tion of  any  two  cities,  contiguous  or  in  close  proximity,  of 
whatever  class  and  wherever  situated,  provided  only  that  in 
such  consolidation  the  separate  existence  of  an  intervening 
borough  shall  not  be  destroyed.    If  a  borough  occupies  aU  of 
the  space  between  them,  they  are  not  contiguous,  and,  though 
in  close  proximity,  they  cannot  physically  xmite  without  wip- 
ing out  the  borough.    But  if  a  borough  should  not  be  all  of 
the  intervening  land,  they  can  unite  by  absorbing  that  land 
which  the  borough  does  not  occupy — ^the  intervening  land  be- 
yond the  borough  limits — Cleaving  it  to  continue  its  independ- 
ent municipal  life.    At  this  point  it  may  be  well  to  call  at- 
tenton  to  the  clear  line  of  demarcation  between  this  act  and 
that  of  April  20,  1905  (Pub.  Laws,  221),  known  as  the  Cook 
law,  and  declared  to  be  imconstitutional  in  Sample  v.  Pitts- 
burg, 212  Pa.  533,  62  Atl.  201.    It  provided  for  the  annexa- 
tion  of  a  smaller  to  a  larger  city  when  the  two  were  contigu- 
ous and  situated  in  the  same  county,  and,  for  the  purposes  of 
the  act,  it  was  declared  that  ^'cities  separated  by  a  stream, 
river  or  highway  shall  be  included  under  the  term  *  contigu- 
ous.' "    So  clearly  was  it  bald,  special  local  legislation  that  it 
might  well  have  been  labeled  an  act  for  the  consolidation  of  the 
cities  of  Pittsburg  and  Allegheny.    In  forceful  language  our 
Brother  Mestrezat  demonstrated  the  act  to  be  local  and  special, 
and  we  quote  at  length  from  his  opinion,  for  the  converse  of 
what  he  says  of  it  is  true  of  the  act  of  1906:  ''The  title  of 
the  act  clearly  indicates  the  subject  of  the  enacting  part  and 
discloses  the  local  and  special  features  of  the  statute.     It  shows 
that  the  act  was  not  intended  to  apply  to  any  two  cities  of 
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the  state  so  as  to  make  it  general  in  its  operation,  but  condi- 
tions are  imposed  which  restrict  its  application  to  certain 
cities,  thereby  depriving  *^  the  other  cities  of  the  state  of 
the  benefit  of  its  provisions.  The  statute  is  operative  *  where 
two  cities  are  contiguous  and  in  the  same  county.'  Its  pro- 
visions can  be  invoked  to  annex  only  two  cities  and  when  they 
are  thus  situated.  Two  cities  of  this  description  may  be  an- 
nexed to  each  other  and  all  others  are  excluded  from  the  oper- 
ation of  the  statute.  As  we  take  judicial  cognizance  of  the 
municipal  divisions  of  the  state  as  well  as  of  their  location, 
we  know,  as  averred  in  the  bill  and  not  denied  in  the  answer, 
that  the  cities  of  Allegheny  and  Pittsburg  in  Allegheny  county 
are  the  only  two  contiguous  cities  in  the  state,  and  that  there 
are  no  two  contiguous  cities  in  any  other  county  in  the  state. 
The  act,  therefore,  is  limited  in  its  operation  to  these  two 
cities,  and  the  effect  or  result  of  the  legislation  is  the  same,  and 
the  act  as  clearly  special,  as  if  the  names  of  the  two  cities  had 
been  written  in  the  statute  instead  of  the  pariphrase  used  in 
the  description  of  the  cities  subject  to  its  operation. 

"The  identification  of  the  two  cities  intended  to  be  affected 
by  the  act  is  also  aided  by  the  provisions  of  the  statute  that 
*for  purposes  of  this  act,  cities  separated  by  a  stream,  river  or 
highway  shall  be  included  under  the  term  ** contiguous."  ' 
Aside  from  the  contention  that  the  act  applies  only  to  cities 
separated  by  a  stream,  river  or  highway,  this  clause  of  the  act 
clearly  suggests  the  two  Allegheny  county  cities  as  the  cities 
subject  to  its  operation.  We  judicially  know  that  Pittsburg 
and  Allegheny  are  the  only  two  cities  in  the  commonwealth 
separated  by  a  stream  or  highway,  and  the  fear  that  that  fact 
would  render  those  cities  not  contiguous  within  the  meaning 
of  the  statute  moved  the  promoters  of  this  legislation  to  fur- 
ther identify  them  by  inserting  this  clause  in  the  act.  This 
feature  should  not,  and  cannot  be,  ignored  when  the  court  is 
called  upon  to  test  the  constitutionality  of  the  statute,  as  it 
dearly  earmarks  the  legislation  as  local  and  special. 

"There  is  no  merit  in  the  contention  that  at  some  time  in 
the  future  there  may  be  two  other  cities  which  may  become 
contiguous,  and,  in  tiiat  event,  can  be  consolidated  under  the 
provisions  of  the  act.  With  a  knowledge  of  the  facts,  known 
to  the  legislature  as  weU  as  to  the  court,  this  is  not  within  the 
range  of  probability,  but  a  possibility  so  remote  that  it  must 
be  excluded  from  consideration  in  determining  the  constitu- 
tionality '^  of  the  statute.    It  could  only  occur  if  a  commun- 
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ity  adjacent  to  any  of  the  cities  of  the  state  should  become 
sufficiently  populous  to  enable  it  to  become  a  city,  and  should 
take  the  necessary  legal  steps  to  make  itself  a  city  and  subject 
to  the  operation  of  tie  act,  or  if  the  boroughs  lying  between 
and  connecting  certain  cities  of  the  state  should^  by  the  requi- 
site legal  proceedings,  be  annexed  to  those  cities  or  form  them- 
selves into  a  city  and  thereby  connect  two  existing  cities  so  as 
to  make  the  act  operative.  These  are  simply  contingencies 
within  the  realm  of  speculation,  and  entirely  too  remote  to 
support  legislation  otherwise  repugnant  to  the  constitutional 
mandate. 

''The  statute  requires  any  two  cities  desirous  of  availing 
themselves  of  its  provisions  to  be  located  in  the  same  county. 
This  confines  the  act  in  its  operation  to  cities  within  certain 
territorial  limits  and  brings  it  within  the  domain  of  special 
legislation,  prohibited  by  the  constitution.  The  act  does  not 
attempt  to  classify  cities  on  any  basis  whatever.  It  provides 
simply  that  it  shall  operate  upon  two  cities  situated  in  the 
same  county.  It  therefore  excludes  from  its  provisions  and 
denies  its  privileges  to  all  cities  separated  by  a  county  line, 
or  which  are  not  wholly  within  the  same  county,  although  oc- 
cupying contiguous  territory.  All  cities  whose  boundaries  are 
coterminous  with  the  county  line  are  perpetually  excluded 
from  the  operation  of  the  statute,  although  other  cities  may 
adjoin  them  at  different  parts  of  their  boundaries.  This  dis- 
tinction made  in  the  act  between  the  cities  of  the  common- 
wealth is  not  based  upon  necessity  nor  upon  any  grounds 
which  the  law  recognizes  as  justifying  classification.  Its  ef- 
fect is  to  restrict  the  operation  of  the  statute  to  two  cities  lo- 
cated in  the  same  territorial  division  of  the  state;  and  when 
considered  in  the  light  of  the  conceded  facts,  it  fixes  with  un- 
mistakable certainty  the  two  cities  to  be  consolidated  under 
its  provisions.  A  clearer  or  more  palpable  attempt  to  evade 
the  constitutional  prohibition  against  special  and  local  legis- 
lation is  not  disclosed  in  any  of  the  numerous  bills  introduced 
in  the  General  Assembly  since  the  adoption  of  the  present  con- 
stitution, not  excepting  the  statute,  which  Mr.  Justice  Paxson 
in  Commonwealth  v.  Patton,  88  Pa.  258,  very  properly  char- 
acterized as  'classification  run  mad.'  *' 

28e  3ut  what  of  this  actt  Its  operation  is  not  eonfined  ''to 
cities  within  certain  territorial  limits."  It  is  general  in  its 
terms  and  refers  to  no  classes  of  cities,  but  to  all  cities.  It 
does  not  provide  that  it  shall  operate  only  ''upon  two  cities 
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situated  in  the  same  oounty."  It  does  not  exclude  ''from  its 
provisions  and  deny  its  privileges  to  all  cities  separated  by  a 
county  line,  or  which  are  not  wholly  within  the  same  county/' 
but  extends  them  to  any  two  cities  within  the  commonwealth 
having  natural,  reasonable  and  necessary  conditioDs  of  con- 
solidation. 

Counsel  on  both  sides  of  this  controversy  have  cited  many 
cases  on  the  classification  of  cities.  By  the  appellant  we  are 
referred  to  them  as  requiring  us  to  declare  the  act  local  and 
special,  regulating  the  affairs  of  cities,  and,  for  the  appellee, 
they  are  cited  to  sustain  it ;  but  as  classification  is  not  involved 
in  the  act,  we  need  not  consider  the  cases  on  that  subject. 
That  it  applies  now,  and  for  the  present  can  apply,  only  to 
the  cities  of  Pittsburg  and  Allegheny,  and  that  it  was  passed 
for  them,  can  make  no  difference  if  the  legislation  is  general 
in  form  and  substance,  and  is  not  within  the  prohibition  of 
the  constitution:  Wheeler  v.  Philadelphia,  77  Pa.  338.  In- 
dividual needs  and  requirements  are  responsible  for  much  leg- 
islation which  now  must  be  general,  and,  when  it  is  so,  the 
causes  that  lead  to  it,  or  the  particular  purposes  it  is  to  serve 
at  the  time  of  its  enactment,  have  nothing  to  do  with  its  con- 
stitutionality. It  may  meet  at  the  time  of  its  passage  the 
wants  of  but  one  community,  but  if  in  the  future  it  will  meet 
these  same  wants  in  all  other  communities,  the  legislation  is 
as  general  as  if  at  the  time  of  its  passage  there  had  been  no 
special  reason  calling  for  it. 

The  method  of  consolidation  is  said  to  be  unconstitutional, 
because  it  is  not  by  **due  process  of  law,''  **in  that  it  permits 
qualified  electors  of  the  larger  city  to  overpower  or  outnumber 
those  of  the  lesser  city,  and  to  annex  the  lesser  city  without 
the  vote  or  consent  of  a  majority  of  the  qualified  voters  or 
electors  of  the  lesser  city."  This  is  completely  answered  in 
the  following  extract  from  the  opinion  of  the  learned  judge 
speaking  for  the  superior  court:  "In  determining  Whether  this 
act  is  contrary  to  that  *due  process  of  law'  guaranteed  by  the 
federal  constitution,  in  providing  that  the  electors  of  the  con- 
solidated ^^'^  territory  shall  determine  the  question  of  annexa- 
tion of  the  lesser  city  instead  of  permitting  the  majority  of 
the  electors  of  the  lesser  city  to  decide  it,  we  have  many  ad- 
judicated cases  which  warrant  the  action  taken  by  the  legis- 
lature. The  words  *  due  process  of  law, '  as  taken  from  Magna 
Charta  and  incorporated  in  the  constitution,  *  were  intended  to 
secure  the  individual  from  the  arbitrary  exercise  of  the  powers 
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of  government,  unrestrained  by  the  established  principle  of 
private  rights  and  distributive  justice.'  In  each  particular 
case  the  words  mean  'such  an  exercise  of  the  powers  of  gov- 
ernment as  the  settled  maxims  of  law  permit  and  sanction, 
and  under  such  safeguards  for  the  protection  of  individual 
rights  as  those  maxims  prescribe  for  the  class  of  cases  to  which 
the  one  in  question  belongs':  Cooley's  Constitutional  Limita- 
tions, 434.  The  people  of  the  municipalities  do  not  define  for 
themselves  their  own  rights  and  privileges  and  powers,  nor  is 
there  any  common  law  which  draws  a  definite  line  of  distinc- 
tion between  the  powers  which  may  be  exercised  by  the  state 
and  those  which  must  be  left  to  the  local  governments:  2 
Kent's  Commentaries,  278,  279.  The  general  principle  is 
that  when  the  state  is  acting  in  the  sovereign  capacity,  it  acts 
for  the  whole  conunonwealth,  and  private  rights  and  interests 
must  yield  to  this  paramount  object.  Private  rights  may  be, 
and  very  frequently  are,  interfered  with  by  either  the  l^s- 
lature,  executive  or  judicial  departments  of  the  government, 
and  the  creation  of  municipal  corporations,  and  the  conferring 
upon  them  of  certain  powers  and  subjecting  them  to  corre- 
sponding duties,  does  not  deprive  the  legislature  of  the  state 
of  that  general  control  over  their  citizens  which  they  before 
possessed.  It  still  has  authority  to  amend  their  charters,  en- 
large or  diminish  their  powers,  extend  or  limit  their  bounda- 
ries, consolidate  two  or  more  into  one,  and  overrule  their  legis- 
lative action  whenever  it  is  deemed  unwise,  impolitic  or  unjust, 
and  even  abolish  them  altogether  in  the  legislative  discretion 
and  substitute  those  which  are  difi!erent:  Cooley's  Constitu- 
tional Limitations,  228.  Restraints  on  the  legislative  power 
of  control  must  be  found  in  the  constitution  of  the  state,  or 
they  must  rest  alone  in  the  legislative  discretion.  If  the  leg- 
islative action  operates  injuriously  to  the  municipalities  or  to 
individuals,  the  remedy  is  not  with  the  courts.  The  courts 
have  no  pcAver  to  interfere,  and  the  people  *^  must  be  looked 
to,  to  right  through  the  ballot-box  all  these  wrongs:  Ervine's 
Appeal,  16  Pa.  256,  55  Am.  Dec.  499;  Cooley's  Constitutional 
Limitations,  228-230.  The  act  in  question  has  been  passed 
with  all  the  forms  and  ceremonies  requisite  to  make  it  a  valid 
statute.  The  legislature  was  properly  convened  and  kept  well 
within  its  powers  in  regulating  the  affairs  of  cities  by  a  gen- 
eral law  in  accord  with  the  requirements  of  the  constitution. 
**It  follows  under  the  law  of  the  land  that  neither  the  mu- 
nicipality as  such  or  any  of  the  persons  residing  therein  have 
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any  Tested  rights  in  the  municipal  powers,  as  against  the  state 
which  created  the  municipality.  It  is  merely  an  agency  in- 
stituted by  the  sovereign  for  the  purpose  of  carrying  out  in  de- 
tail the  objects  of  government — essentially  a  revocable  agency 
— subject  to  legislative  control  *  which  may  destroy  its  very  ex- 
istence with  the  mere  breath  of  arbitrary  decision':  Phila- 
delphia V.  Pox,  64  Pa.  169." 

Authorities  everywhere  support  the  foregoing.  In  our  own 
cases  may  be  found  the  following:  **The  city  of  Philadelphia 
is  beyond  all  question  a  municipal  corporation — ^that  is,  a 
public  corporation  created  by  the  government  for  political  pur- 
poses, and  having  subordinate  and  local  powers  of  legislation : 
2  Kent's  Commentaries,  275;  an  incorporation  of  persons,  in- 
habitants of  a  particular  place,  or  connected  with  a  par- 
ticular district,  enabling  them  to  conduct  its  local  civil  gov- 
ernment :  Glover  on  Municipal  Corporations,  1.  It  is  merely 
an  agency  instituted  by  the  sovereign  for  the  purpose  of  carry- 
ing out  in  detail  the  objects  of  government — essentially  a 
revocable  agency,  having  no  vested  right  to  any  of  its  pow- 
ers or  franchises;  the  charter  or  act  of  erection  being  in  no 
sense  a  contract  with  the  state,  and  therefore  fully  subject  to 
the  control  of  the  legislature,  who  may  enlarge  or  diminish 
its  territorial  extent  or  its  functions^  may  change  or  modify 
its  internal  arrangement,  or  destroy  its  very  existence,  with 
the  mere  breath  of  arbitrary  discretion.  Sic  volo,  sic  jubeo ; 
that  is  all  the  sovereign  authority  need  say.    This  much  is 

undeniable,   and  has  not  been  denied The  sovereign 

may  continue  its  corporate  existence,  and  yet  assume  or  resume 
the  appointments  of  all  its  of&cers  and  agents  into  its  own 
hands ;  for.  the  power  which  can  create  and  destroy  can  modify 
and  change":  Sharswood,  J.,  in  Philadelphia  v.  Fox,  64  Pa. 
169.  **  Municipal  corporations  are  agents  *^  of  the  state,  in- 
vested with  certain  subordinate  governmental  functions  for 
reasons  of  convenience  and  public  policy.  They  are  created, 
governed  and  the  extent  of  their  powers  determined  by  the 
legislature,  and  subject  to  change,  repeal  or  total  abolition  at 
its  will.  They  have  no  vested  rights  in  their  office,  their 
charters,  their  corporate  powers,  or  even  their  corporate  ex- 
istence. This  is  the  universal  rule  of  constitutional  law,  and 
in  no  state  has  it  been  more  clearly  expressed  and  more  uni- 
formly applied  than  in  Pennsylvania The  fact  that 

the  action  of  the  state  toward  its  municipal  agents  may  be 
imwise,  unjust,  oppressive,  or  violative  of  the  natural  or  politi- 
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cal  liglitB  of  their  citizens,  is  not  one  which  can  be  made  the 
basis  of  action  by  the  judiciary**:  Commonwealth  v.  Moir,  199 
Pa.  534,  85  Am.  St  Rep.  801,  49  Atl.  351,  53  L.  R,  A.  837. 

Finally,  in  a  supplemental  brief,  counsel  for  appellant  con- 
tend that  section  10  of  the  act,  which  will  have  the  effect  of  ex- 
tending the  term  of  councilmen  in  the  city  of  Allegheny,  tIo- 
lates  article  3,  section  13  of  the  constitution,  which  provides 
that  ''no  law  shall  extend  the  term  of  any  public  officer." 
This  objection  does  not  seem  to  be  very  seriously  pressed,  and 
as  to  it  we  need  only  repeat  what  was  said  in  Commonwealth  y. 
Moir,  199  Pa.  534»  85  Am.  St  Rep.  801,  49  Ati.  351,  53  L.  R 
A.  837:  ''The  substitution  of  a  new  system  for  one  under 
which  government  has  been  previously  carried  on  is  always  ac- 
companied with  some  shifting  of  offices  and  duties,  and  some 
inconvenience.  To  reduce  this  to  a  minimum  by  temporary 
adjustment  of  the  changes  is  the  province  of  a  schedule.  In 
well-considered  legislation  which  involves  such  changes  a 
schedule  of  temporary  expedients  is  usually  and  properly 
added,  and  the  expedients  provided  would  need  to  be  very 
clearly  unconstitutional  to  justify  a  court  in  overturning  them. 
In  Lloyd  v.  Smith,  176  Pa.  213,  35  AtL  199,  it  is  said :  '  In  an 
exchange  of  offices  there  may  naturally  be  some  overlapping  of 
terms  and  duties,  and  if,  in  the  legislative  view,  the  need  for  a 
controller  was  immediate,  but  the  existing  terms  of  the  audi- 
tors prevented  his  present  assumption  of  all  the  duties  that 
would  finally  pertain  to  his  office,  it  would  not  have  been  un- 
wise, certainly  not  unconstitutional,  to  meet  the  case  by  a 
temporary  expedient'  " 

The  assignments  of  error  are  all  dismissed  and  the  decree 
of  the  superior  court  is  affirmed  at  appellants'  costs. 


The  Principal  Osse  was  Carried  by  Writ  of  Ezxor  to  tbe  SQpr«iiie 
court  of  the  United  States,  and  is  reported  under  the  title  of  HuAte** 
y.  City  of  Pittsburgh,  28  Sup.  Gt.  Bep.  40.  The  judgment  of  the  state 
supreme  court  was  affirmed,  Mr.  Justiee  Moody  deliyering  the  opinioB 
as  follows: 

"The  plaintiffs  in  error  seek  a  reversal  of  the  judgment  of  the 
supreme  court  of  Pennsylvania,  which  affirmed  a  decree  of  a  lower 
court,  directing  the  consolidation  of  the  cities  of  Pittsburgh  and  Al- 
legheny. This  decree  was  entered  by  authority  of  an  act  of  the 
Oeneral  Assembly  of  that  state,  after  proceedings  taken  in  eo&- 
fonnity  with  its  requirements.  The  act  authorized  the  consolidatiom 
at  two  cities,  situated  with  reference  to  each  other  as  Pittsburgh  and 
AUegheny  are,  if,  upon  an  election,  the  majority  of  the  votes  east  ia 


March,  1907.]  Pittsburg's  Petition.  857 

the  territory  comprised  within  the  limits  of  both  cities  favor  the 
eonsolidationy  even  though,  as  happened  in  this  instance,  a  majority 
of  the  votes  east  in  one  of  the  cities  oppose  it.  The  procedure  pre- 
scribed bj  the  act  is  that  after  a  petition  filed  by  one  of  the  cities 
in  the  eonrt  of  quarter  sessions^  and  a  hearing  npon  that  petition, 
that  eonrt,  if  the  petition  and  proceedings  are  found  to  be  regular 
and  in  conformity  with  the  act,  shall  order  an  election.  If  the  elec- 
tion shows  a  majority  of  the  votes  cast  to  be  in  favor  of  the  con- 
solidation, the  court  'shall  enter  a  decree  annexing  and  consolidat- 
ing the  lesser  city  ....  with  the  greater  city.'  The  act  provides, 
in  considerable  detail,  for  the  effect  of  the  consolidation  upon  the 
debts,  obligations,  claims  and  property  of  the  constituent  cities;  granta 
rights  of  citizenship  to  the  citizens  of  those  cities  in  the  consolidated 
city;  enacts  that  'except  as  herein  otherwise  provided,  all  the  prop- 
erty ....  and  rights  and  privileges  ....  vested  in  or  belonging 
to  either  of  said  cities  ....  prior  to  and  at  the  time  of  the  annexa- 
tion shall  be  vested  in  and  owned  by  the  consolidated  or  united  eity,^ 
and  establishes  the  form  of  government  of  the  new  city.  This  pro- 
cedure was  followed  by  the  filing  of  a  petition  by  the  city  of  Pitts- 
bnrgh;  by  an  election,  in  which  the  majority  of  all  the  votes  cast 
were  in  the  affirmative,  although  the  majority  of  all  the  votes  east  by 
the  voters  of  Allegheny  were  in  the  negative;  and  by  a  decree  of  the 
court  uniting  the  two  cities. 

''Prior  to  the  hearing  upon  the  petition  the  plaintiffs  in  error,  who 
were  citizens,  voters,  owners  of  property,  and  taxpayers  in  Alle- 
gheny, filed  twenty-two  exceptions  to  the  petition.  These  exceptions 
were  disposed  of  adversely  to  the  exceptants  by  the  court  of  quarter 
sessions,  and  the  action  of  that  court  was  successively  affirmed  by  the 
superior  and  supreme  courts  of  the  state.  The  case  is  here  upon  writ 
of  error,  and  the  assignment  of  errors  alleges  that  eight  errors  were 
committed  by  the  supreme  court  of  the  state.  This  assignment  of 
errors  is  founded  upon  the  dispositions  by  the  state  courts  of  the 
questions  duly  raised  by  the  filing  of  the  exceptions  under  the  pro- 
visions of  the  act  of  the  assembly. 

"The  defendant  in  error  moved  to  dismiss  the  case  because  no 
federal  question  was  raised  in  the  court  below  or  by  the  assignment 
of  errors,  or,  if  any  federal  question  was  raised,  because  it  was 
frivolous.  This  motion  must  be  overruled.  The  plaintiffs  in  error 
claimed  that  the  act  of  assembly  was  in  violation  of  the  constitution 
of  the  United  States,  and  specially  set  up  and  claimed  in  the  court 
below  rights  under  several  sections  of  that  constitution,  and  all  their 
claims  were  denied  by  that  court.  These  rights  were  claimed  in  the 
clearest  possible  words,  and  the  sections  of  the  constitution  relied 
upon  were  specifically  named.  The  questions  raised  by  the  denial  of 
these  claims  are  not  so  unsubstantial  and  devoid  of  all  color  of  merit 
that  we  are  warranted  in  dismissing  the  case  without  consideration  of 
their  merits. 
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"Some  part  of  the  asflignments  of  error  and  of  the  argamente  in 
support  of  them  maj  be  quickly  disposed  of  by  the  application  of 
well-settled  principles.      We  have  nothing  to  do  with  the  policy,  wiidon, 
justice  or  fairness  of  thr  act  ander  consideration;  those  qnestioiiB  are 
for  the  consideration  of  those  to  whom  the  state  has  intrusted  its 
legislative  power,  and  their  determination  of  them  is  not  subject  to 
review  or  criticism  by  this  court.     We  have  nothin|f  to  do  with  the 
interpretation  of  the  constitution  of  the  state  and  the  conformity  of 
the  enactment  of  the  assembly  to  that  constitution;   those  questioBS 
are  for  the  consideration  of  the  courts  of  the  state,  and  their  decision 
of  them  is  final.    The  fifth  amendment  to  the  constitution  of  the 
United  States  is  not  restrictive  of  state,  but  only  of  national  action. 

"After  thus  eliminating  all  questions  with  which  we  have  ao  law- 
ful concern,  there  remain  two  questions  which  are  within  our  juris- 
diction. There  were  two  claims  of  rights  under  the  constitution  of 
the  United  States*  which  were  clearly  made  in  the  eourt  below  and 
as  clearly  denied.  They  appear  in  the  second  and  fourth  assignments 
of  error.  Briefly  stated,  the  assertion  in  the  second  assignment  of 
error  is  that  ^he  act  of  assembly  impairs  the  obligation  of  a  contract 
existing  between  the  city  of  Allegheny  and  the  plaintifb  in  error, 
that  the  latter  are  to  be  taxed  only  for  the  governmental  purposes  of 
that  city,  and  that  the  legislative  attempt  to  subject  them  to  the  taxes 
of  the  enlarged  city  violates  article  1,  section  9,  paragraph  10  of  the 
constitution  of  the  United  States.  This  assignment  does  not  rest  upon 
the  theory  that  the  charter  of  the  city  is  a  contract  with  the  state, 
a  proposition  frequently  denied  by  this  and  other  coarts.  It  rests 
upon  the  novel  proposition  that  there  is  a  contract  between  the  citi- 
zens and  taxpayers  of  a  municipal  corporation  and  the  corporation 
itself,  that  the  citizens  and  taxpayers  shall  be  taxed  only  for  the 
uses  of  that  corporation,  and  shall  not  be  taxed  for  the  uses  of  any 
like  corporation  with  which  it  may  be  consolidated.  It  is  not  said 
that  the  city  of  Allegheny  expressly  made  any  such  extraordinary 
contract,  but  only  that  the  contract  arises  out  of  the  relation  of  the 
parties  to  each  other.  It  is  difficult  to  deal  with  a  proposition  of  this 
kind  except  by  saying  that  it  is  not  tme.  No  authority  or  reason 
in  support  of  it  has  been  offered  to  us,  and  it  is  utterly  inconsistent 
with  the  nature  of  municipal  corporations,  the  purposes  for  whieb 
they  are  created,  and  the  relation  they  bear  to  those  who  dwell  snd 
own  property  within  their  limits.  This  assignment  of  error  is  over 
ruled. 

"Briefly  stated,  the  assertion  in  the  fourth  assignment  of  error  is 
that  the  act  of  assembly  deprives  the  plaintiffs  in  error  of  their  prop- 
erty without  due  process  of  law,  by  subjecting  it  to  the  burden  of 
the  additional  taxation  which  Would  result  from  the  oonsolidation. 
The  manner  in  which  the  right  of  due  process  of  law  has  been  vio* 
lated,  as  set  forth  in  the  first  assignment  of  error  and  insisted  upon 
in  argument,  is  that  the  method  of  voting  on  the  consolidation  pre- 
scribed in  the  act  has  permitted  the  voters  of  the  larger  city  to 
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overpower  the  voters  of  the  smaller  city,  and  compel  the  nnion  with- 
out their  consent  and  against  their  protest.  The  precise  question  thus 
presented  has  not  been  determined  by  this  court.  It  is  important 
and,  as  we  have  said,  not  so  devoid  of  merit  as  to  be  denied  con- 
sideration, although  its  solution  by  principles  long  settled  and  con- 
stantly acted  upon  is  not  difficult.  This  court  has  many  times  had 
occasion  to  consider  and  decide  the  nature  of  municipal  corporations, 
their  rights  and  duties,  and  the  rights  of  their  citizens  and  creditors: 
Maryland  v.  Baltimore  &  O.  B.  Co.,  3  How.  534,  11  L.  ed.  714;  East 
Hartford  v.  Hartford  Bridge  Co.,  10  HOw.  511,  13  L.  ed.  518;  United 
States  V.  Baltimore  ft  O.  B.  Co.,  17  Wall.  322,  21  L.  ed.  597;  Laramie 
County  V.  Albany  County,  92  U.  S.  307,  23  L.  ed.  552;  Tippecanoe 
County  V.  Lucas,  93  U.  S.  108,  23  L.  ed.  822;  Jefferson  City  Gaslight 
Co.  V.  Clark,  95  U.  S.  644,  24  L.  ed.  521;  Mt.  Pleasant  v.  Beckwith, 
100  U.  8.  514,  25  L.  ed.  699;  Meriwether  v.  Garrett,  102  U.  8.  472,  26 
L.  ed.  197;  Kelly  v.  Pittsburgh,  104  U.  8.  78,  26  L.  ed.  659;  Forsyth 
V.  Hammond,  166  U.  8.  506,  17  8up.  Ct.  Bep.  665,  41  L.  ed.  1095; 
Williams  v.  Eggleston,  170  U.  8.  304,  18  Sup.  Ct.  Bep.  617,  42  L.  ed. 
1047;  Covington  v.  Kentucky,  173  U.  8.  231,  19  Sup.  Ct.  Bep.  383, 
43  L.  ed.  679;  Worcester  v.  Worcester  Consol.  Street  B.  Co.,  196  U. 
8.  539,  25  Sup.  Ct.  Bep.  327,  49  L.  ed.  591;  Attorney  General  v.  Low- 
rey,  199  U.  8.  233,  26  Sup.  Ct.  Bep.  27,  50  L.  ed.  167.  It  would  be 
unnecessary  and  unprofitable  to  analyze  these  decisions  or  quote  from 
the  opinions  rendered.  We  think  the  following  principles  have  been 
established  by  them  and  have  become  settled  doctrines  of  this  court, 
to  be  acted  upon  wherever  they  are  applicable.  Municipal  corpora- 
tions are  political  subdivisions  of  the  state,  created  as  convenient 
agencies  for  exercising  such  of  the  governmental  powers  of  the  state 
as  may  be  intrusted  to  them.  For  the  purpose  of  executing  these 
powers  properly  and  efficiently  they  usually  are  given  the  power  to 
acquire,  hold,  and  manage  personal  and  real  property.  The  number, 
nature  and  duration  of  the  powers  conferred  upon  these  corporations 
and  the  territory  over  which  they  shall  be  exercised  rests  in  the 
absolute  discretion  of  the  state.  Neither  their  charters  nor  any  law 
conferring  governmental  powers,  or  vesting  in  them  property  to  bo 
used  for  governmental  purposes,  or  authorizing  them  to  hold  or  man- 
age such  property,  or  exempting  them  from  taxation  upon  it,  con- 
stitutes a  contract  with  the  state  within  the  meaning  of  the  federal 
constitution.  The  state,  therefore,  at  its  pleasure,  may  modify  or 
withdraw  all  such  powers,  may  take  without  compensation  such  prop- 
erty, hold  it  itself,  or  vest  it  in  other  agencies,  expand  or  contract 
the  territorial  area,  unite  the  whole  or  a  part  of  it  with  another 
municipality,  repeal  the  charter  and  destroy  the  corporation.  All 
this  may  be  done,  conditionally  or  unconditionally,  with  or  without 
the  consent  of  the  citizens,  or  even  against  their  protest.  In  all  these 
respects  the  state  is  supreme,  and  its  legislative  body,  conforming 
its  action  to  the  state  constitution,  may  do  as  it  will,  unrestrained 
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by  any  proviBion  of  the  eonstitation  of  the  United  States.  Althougb 
the  inhabitants  and  property  owners  may,  by  saeh  changes,  suffer 
inconvenience,  and  their  property  may  be  lessened  in  value  by  the 
harden  of  increased  taxation,  or  for  any  other  reason,  they  have  so 
right,  by  contract  or  otherwise,  in  the  unaltered  or  continued  existence 
of  the  corporation  or  its  powers,  and  there  is  nothing  in  the  fedeni 
constitution  which  protects  them  from  these  injurious  eonsequeneet. 
The  power  is  in  the  state,  and  those  who  legislate  for  the  state  srt 
alone  responsible  for  any  unjust  or  oppressive  exercise  of  it. 

"Applying  these  principles  to  the  case  at  bar,  it  follows  irreaifltibly 
that  this  assignment  of  error,  so  far  as  it  relates  to  the  citizens  who 
are  plaintiffs  in  error,  must  be  overruled. 

"It  will  be  observed  that,  in  describing  the  absolute  power  of  the 
state  over  the  property  of  municipal  corporations,  we  have  not  ex- 
tended it  beyond  the  property  held  and  used  for  governmental  pur- 
poses.   Such  corporations  are^  sometimes  authorised  to  hold,  and  do 
hold,  property  for  the  same  purposes  that  property  is  held  by  private 
corporations  or  individuals.    The  distinction  between  property  owned 
by  municipal  corporations  in  their  public  and  governmental  capacity 
and  that  owned  by  them  in  their  private  capacity,  though  difficult 
to  define,  has  been  approved  by  many  of  the  state  courts   (Dillon 
on  Municipal  Corporations,  4th  ed.,  sees.  66-66a  inclusive;  cases  dted 
in  note  to  State  v.  Williams,  48  L.  B.  A.  465),  and  it  haa  been  held 
that,  as  to  the  latter  class  of  property,  the  legislature  ia  not  om- 
nipotent.   If  the  distinction  is  recognized,  it  suggests  the  question 
whether  property  of  a  municipal  corporation  owned  in  its  private 
and  proprietary  capacity  may  be  taken  from  it  against  its  will  and 
without  compensation.    Mr.  Dillon  says  truly  that  the  question  has 
never  arisen  directly  for  adjudication  in  this  court.    But  it  and  the 
distinction  upon  which  it  is  based  have  several  times  been  noticed: 
Tippecanoe  County  v.  Lucas,  93  U.  S.  108,  23  L.  ed.  822;  Meriweather 
V.  Garrett,  102  U.  S.  472,  26  L.  ed.  197;  Essex  Public  Board  v.  Shinhle, 
140  U.  S.  334,  11  Sup.  Ct.  Bep.  790,  35  L.  ed.  446;  New  Orleans  v. 
New  Orleans  Waterworks  Co.,  142  U.  S.  79,  12  Sup.  Ct.  Bep.  142,  35 
L.  ed.  943;  Covington  v.  Kentucky,  173  U.  S.  231,  19  Sup.  Ct  Bep. 
883,  43  L.  ed.  679;  Worcester  v.  Worcester  Consol.  Street  B.  Co.,  196 
U.  S.  539,  25  Sup.  Ct.  Bep.  327,  49  L.  ed.  591;  Graham  v.  Folsom. 
200  U.  S.  248,  26  Sup.  Ct.  Bep.  245,  50  L.  ed.  464.    Counsel  for  plain- 
tiffs in  error  assert  that  the  city  of  Allegheny  was  the  owner  of  prop- 
erty held  in  its  private  and  proprietary  capacity,  and  insist  that  the 
effect  of  the  proceedings  under  this  act  was  to  take  its  property 
without  compensation  and  vest  it  in  another  corporation,  and  that 
thereby  the  city  was  deprived  of  its  property  without  due  process 
of   law,   in   violation   of   the   fourteenth   amendment.    But   no   soeh 
question  is  presented  by  the  record,  and    there  is  but  a  vague  sug- 
gestion of  facts  upon  which  it  might  have  been  founded.    In  the 
sixth  exception  there  is  a  recital  of  facts  with  a  purpose  of  showing 
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liow  the  taxes  of  the  citizens  of  Allegheny  would  be  increased  by 
annexation  to  Pittsburgh.  In  that  connection  it  is  alleged  that  while 
Pittsburgh  intends  to  spend  large  sums  of  money  in  the  purchase  of 
the  water  plant  of  a  private  company  and  for  the  construction  of  an 
electric  light  plant,  Allegheny  'has  improved  its  streets,  established 
its  own  system  of  electric  lighting,  and  established  a  satisfactory 
water  supply.'  This  is  the  only  reference  in  the  record  to  the  prop- 
erty rights  of  Allegheny,  and  it  falls  far  short  of  a  statement  that 
the  city  holds  any  property  in  its  private  and  proprietary  capacity. 
Nor  was  there  any  allegation  that  Allegheny  had  been  deprived  of  its 
property  without  due  process  of  law.  The  only  allegation  of  this 
kind  is  that  the  taxpayers,  plaintiffs  in  error,  were  deprived  of  their 
property  without  due  process  of  law  because  of  the  increased  taxation 
which  would  result  from  the  annexation — an  entirely  different  proposi- 
tion. Nor  is  the  situation  varied  by  the  fact  that,  in  the  superior 
court,  Allegheny  was  'permitted  to  intervene  and  become  one  of 
the  appellants.  The  city  made  no  new  allegations  and  raised  no  new 
questions,  but  was  content  to  rest  upon  the  record  as  it  was  made 
up.  Moreover,  no  question  of  the  effect  of  the  act  upon  private  prop- 
erty rights  of  the  city  of  Allegheny  was  considered  in  the  opinions 
in  the  state  courts  or  suggested  by  assignment  of  errors  in  this  court. 
The  question  is  entirely  outside  of  the  record,  and  has  no  connection 
with  any  question  which  is  raised  in  the  record.  For  these  reasons 
we  are  without  jurisdiction  to  considered  it  (Dewey  v.  Des  Moines, 
we  are  without  jurisdiction  to  consider  it  (Dewey  v.  Des  Moines, 
190  U.  a  78,  25  Sop.  Ct.  Bep.  176,  40  L.  ed.  394),  and  neither  exj^eat 
nor  intimate  any  opinion  upon  it. 
"The  judgment  is  affirmed*'' 


COMMONWEALTH  ▼.  DEITRICK 

[218  Pa.  36,  66  AtL  1007.] 

HOMIOIDE — ^Accidental  Killing. — ^Under  the  plea  of  not  guilty 
«  person  accused  of  murder  may  show  that  the  killing  was  accidental, 
and  if  the  testimony  satisfies  the  jury  that  the  killing  was  the  result 
of  an  accident,  it  should  return  a  verdict  of  not  guilty,     (p.  862.) 

HOMIOIDE — ^Accidental  Kl]ling.--Barden  of  Proof  in  homicide 
«ases  where  the  defense  of  accidental  killing  is  set  up  does  not  shift, 
but  rests  on  the  prosecution  to  show  that  the  killing  was  willful  or 
intentional,     (p.  863.) 

OBUQNAIi  IiAW— Affirmative  Defense — Amount  of  Proof. — ^In 
criminal  cases  in  which  the  burden  of  proof  is  on  the  defendant  to  sus- 
tain an  affirmative  defense  set  up,  it  is  only  necessary  to  establish 
it  by  a  preponderance  of  the  evidence,  and  it  is  not  required  that  it 
should  be  proven  beyond  a  reasonable  doubt*    (p.  868.) 
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CBIMINAIi  IiAW— SxToneoiu  Instmctions. — If  clear  error  ap- 
pears in  the  instructioiiB  to  the  jury  upon  the  vital  and  eontrolliog 
defense  set  up  in  a  criminal  case  the  appellate  court  cannot  say  that 
no  harm  was  done  the  defendant,  and  therefore  no  reversible  error  wis 
committed,     (p.  864.) 

F.  Ikeler  and  W.  K.  West,  for  the  appellant. 

H.  M.  Hinckley  and  C.  P.  Gearhart,  district  attorney,  for 
the  appellee. 

•^  ELKIN,  J.  At  the  trial  in  the  court  below  on  an  in- 
dictment charging  murder,  under  the  plea  of  not  guilty,  the 
defendant  relied  upon  the  defense  of  accidental  killing.  The 
learned  trial  judge  charged  the  jury  as  follows:  *'We  further 
say  to  you  that  the  burden  is  upon  the  defendant  Deitrick  to 
convince  you  beyond  a  reasonable  doubt  that  the  killing  of 
Jones  was  purely  accidental  before  he  should  be  acquitted 
upon  that  ground,"  and  this  instruction  has  been  assigned 
for  error. 

Under  the  plea  of  not  guilty  the  defendant  may  show  that 
the  killing  was  accidental,  and  if  the  testimony  satisfies  the 
jury  that  the  killing  was  the  result  of  an  accident,  they  should 
return  a  verdict  of  not  guilty.  We  are  not  familiar  with  any 
authority  which  holds  that  when  such  a  defense  is  set  up  the 
burden  rests  upon  the  defendant  to  show  that  the  killing  wbs 
accidental  beyond  a  reasonable  doubt.  Such  a  rule  would 
shift  the  burden  of  proof  from  the  commonwealth,  whose  duty 
it  is  to  establish  the  guilt  of  the  defendant  in  all  cases  beyond 
a  reasonable  doubt.  The  defense  of  accidental  killing  is  clearly 
distinguishable  from  that  of  an  alibi  or  insanity,  in  which 
^^  cases  it  has  been  held  that  the  burden  of  proving  such  de- 
fenses is  on  the  defendant.  No  Pennsylvania  cases  have  been 
called  to  our  attention  in  which  the  exact  question  raised  by 
this  appeal  has  been  decided,  but  the  rule  recognized  by  many 
text-writers  and  established  in  some  jurisdictions  is  that  the 
burden  in  homicide  cases  where  the  defense  of  accidental  kill- 
ing is  set  up  does  not  shift,  but  rests  on  the  commonwealth 
to  show  that  the  killing  was  willful  and  intentionaL 

In  State  v.  McDaniel,  68  S.  C.  304,  102  Am.  St.  Rep.  661^ 
47  S.  E.  384,  the  court  said:  **But  we  do  not  think  that  a  do- 
f  ense  that  the  homicide  was  accidental  was  in  any  sense  an 
affirmative  defense.  It  is  distinguishable  from  self-defense 
as  a  plea  which  admits  an  intentional  killing  and  sets  up  aa 
a  justification  a  necessity  to  kill  in  order  to  save  the  accused 
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from  death  or  serious  bodily  harm,  whereas  a  defense  of  homi- 
cide by  accident  denies  that  the  killing  was  intentional/'  lu 
State  V.  Cross,  42  W.  Va.  253,  24  S.  E.  996,  the  rule  was  laid 
down  in  the  following  language:  ''Accidental  killing  is  not 
such  matter  of  defense  as  throws  on  the  accused  the  burden  of 
proving  it  by  a  preponderance  of  evidence.  It  is  the  duty  of 
the  state  to  allege  and  prove  that  the  killing,  though  done 
with  a  deadly  weapon,  was  intentional  or  willful.  But  when 
the  evidence  taken  as  a  whole  raises  a  reasonable  doubt  in  the 
minds  of  the  jury  as  to  whether  the  killing  was  accidental 
or  intentional,  they  must  acquit  the  accused,  for  the  reason 
that  the  state  has  failed  to  sustain  its  case. " 

This,  it  seems  to  us,  is  the  correct  rule  when  such  a  defense 
is  set  up.  The  burden  is  always  on  the  commonwealth  to 
prove  beyond  a  reasonable  doubt  all  of  the  facts  necessary  to 
constitute  the  crime  of  murder.  It  is  not  sufficient  to  prove 
the  killing  alone,  or  that  it  was  done  with  a  deadly  weapon, 
but  such  facts  must  be  shown  as  will  warrant  a  jury  in  finding 
that  it  was  intentional  or  wiQful.  If  the  killing  was  acci- 
dental, although  done  with  a  deadly  weapon,  it  could  not  be 
said  to  be  either  intentional  or  willful,  and  if  neither  inten- 
tional nor  willful,  the  crime  of  murder  is  not  made  out.  But 
even  if  this  should  be  held  not  to  be  the  correct  rule,  the  in- 
struction of  the  learned  trial  judge  cannot  be  sustained  because 
it  is  in  plain  violation  of  a  rule  of  law  in  another  respect.  It  is 
settled  law  that  even  in  those  cases  in  which  the  burden  of 
proof  is  on  the  defendant  to  sustain  an  affirmative  defense 
set  up,  as,  ^  for  instance,  insanity  or  an  alibi,  it  is  only 
necessary  to  establish  it  by  a  preponderance  of  the  evidence, 
and  it  is  not  required  that  it  should  be  proven  beyond  a  rea- 
sonable doubt:  Meyers  v.  Commonwealth,  83  Pa.  131.  In 
that  case  the  defense  was  insanity,  and  the  learned  court  below 
instructed  the  jury  that  they  must  be  satisfied  beyond. a  reason- 
able doubt  that  the  prisoner  was  insane  at  the  time  the  act 
was  committed.  This  court  held  that  the  instruction  was  too 
stringent,  and  threw  upon  the  prisoner  a  degree  of  proof  be- 
yond the  legal  measure  of  his  defense,  which  only  required 
that  he  must  satisfy  the  jury  that  he  was  insane,  and  that  this 
result  flows  from  the  preponderance  of  the  evidence. 

The  instruction  of  the  learned  trial  judge  relating  to  the  ac- 
cidental killing  was  clearly  erroneous,  and  this  seems  to  be 
conceded,  but  it  is  contended  that  this  error  was  cured  by 
other  parts  of  the  charge  wherein  the  jury  waa  instructed 
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generally  that  it  was  the  duty  of  the  commonwealth  to  estab- 
lish the  guilt  of  the  prisoner  beyond  a  reasonable  doabt. 
While  we  agree  with  the  suggestion  of  the  learned  counsel  for 
the  commonwealth  made  at  the  argument  that  courts  will  not 
be  astute  to  sustain  technical  objections  in  the  trial  of  such 
cases  when  substantial  justice  has  been  accorded  the  defend- 
ant,  it,  however,  has  never  been  held  that  where  dear  error 
appears  in  the  instructions  to  the  jury  upon  the  vital  and  oon- 
trolling  defense  set  up,  the  appellate  court  can  judicially  say 
no  harm  was  done  the  defendant,  and  therefore  no  reversible 
error  was  committed. 
Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


If  Accidental  KUUng  is  Mt  up  as  a  defeiue  to  murder,  it  is  niH  not 
to  be  an  affirmative  defense,  and  the  prosecution  is  required  to  over- 
come such  plea  by  a  preponderance  of  evidence  and  beyond  a  rea- 
sonable doubt:  State  v.  McDaniel,  08  S.  G.  304^  102  Am.  8L  Bep.  661. 


PRECH  V.  LEWIS. 

[218  Pa.  141,  67  Aa  45.] 

SALES  FOB  CASH— Delivery— Passing  of  Title.— If  a  eontraet 

of  sale  provides  for  payment  of  the  purchase  price  on  delivery  of  the 
articles  sold,  and  the  seller  delivers  the  goods  but  the  buyer  fafls 
to  pay,  the  right  of  property  does  not  pass  to  the  buyer,  but  remaiiis 
with  the  seller,  who  may,  at  his  option,  reclaim  the  goods.  He  must 
exercise  such  option  as  promptly  as  the  situation  of  the  parties  will 
allow.  Otherwise  he  must  be  held  to  have  waived  hia  right,  and 
ean  only  thereafter  look  to  the  buyer  for  the  price,     (p.  865.) 

SAIiES  FOB  CASH— Delivery  Without  Paymentr— SabBogiuDt 
Promise  to  Pay. — ^In  a  case  of  a  sale  for  cash  where  delivery  is  made 
without  payment,  reliance  upon  a  subsequent  promise  to  pay  that 
leads  the  seller  to  refrain  from  asserting  his  right  to  retake  the  prop- 
erty, is,  in  itself,  a  waiver  of  the  right,  and  makes  absolute  a  delivery 
which  in  the  first  instance  was  conditional.  He  cannot  thereafter 
retake  the  goods,  and  can  look  to  the  buyer  only  for  their  price. 
(p.  867.) 

SALES  FOB  0A8H-— Delivery  Withoat  Payment.— Fraad  and 

Artifice  practiced  by  a  buyer  in  a  .sale  for  cash,  where  delivery  ia 
made  without  payment,  may  excuse  delay  in  attempting  to  retake  the 
property  after  delivery,  but  will  not  excuse  mistaken  confidence  re- 
posed in  the  buyer's  promises  to  pay.     (p.  868.) 

J.  H.  Morrison,  T.  J.  Grayson  and  W.  McQeorge,  Jr^  far 
the  appellant. 

J.  F.  Tatem  and  J.  S.  Williams,  for  the  appdlea 
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142  STEWART,  J.    The  settled  doctrine  of  our  cases  is  to 
the  effect  that  where  the  contract  of  sale  provides  for  payment 
of  the  purchase  price  on  delivery  of  the  articles  sold,  and  the 
seller  delivers  the  goods  but  the  buyer  fails  to  pay,  the  right 
of  property  does  not  pass  to  the  buyer  with  the  possession, 
but  remains  with  the  seller,  who  may  at  his  option  reclaim  the 
goods.    In  some  jurisdictions  the  right  of  property  is  held  to 
pass  with  the  delivery,  unless  at  the  time  the  right  to  retake 
is  expressly  declared  by  the  seller.    We  have  not  gone  so  far. 
Our  cases  proceed  on  the  theory  that  until  payment  has  been 
made,  or  waived,  the  contract  remains  executory,  and  that 
deliveiy  in  such  case  is  not  a  completion  of  the  contract,  ex- 
cept as  an  intention  to  so  regard  it  is  expressly  declared  or  can 
fairly  be  inferred  from  the  circumstances  attending.    Posses- 
sion, however,  having  passed,  and  the  buyer  by  the  act  of  the 
seller  having  been  invested  with  the  indicia  of  ownership,  the 
policy  of  our  law  requires  that  this  situation — ^the  possession  in 
one  and  the  right  of  property  in  another — shall  continue  no 
longer  than  is  necessary  to  enable  the  seller  to  recover  the  goods 
with  which  he  has  parted.     The  law  gives  the  seller  the  right  in 
such  case  to  reclaim  his  goods,  but  he  must  do  so  promptly, 
otherwise  he  will  be  held  to  have  waived  his  right,  and  can 
only  thereafter  look  to  the  buyer  for  the  price.    The  only 
question  the  present  case  suggests  is,  When  does  this  inference 
of  waiver  arise t    Our  authorities  admit  of  but  one  answer: 
except  when  delayed  by  trick  or  artifice,  the  assertion  of  the 
ri^ht  to  reclaim  the  property  must  follow  immediately  upon 
the  buyer's  default.    This  *^  does  not  mean  that  the  seller 
must  eo  instanti  begin  legal  proceedings  to  recover  the  goods ; 
but  it  does  mean  that  the  seller  when  he  discovers  that  his  de- 
livery is  not  followed  by  payment  as  he  had  the  right  to  ex- 
pect, is  at  once  put  to  his  election  whether  he  will  waive  the 
condition  as  to  pa3rment  and  allow  the  delivery  to  become  abso- 
lute, or  retake  property,  and  that  he  is  to  allow  no  unnecessary 
delay  in  making  his  choice.    The  object  of  the  law  is  not  to 
multiply  hia  remedies  because  of  his  disappointment.     He  may 
not  continue  to  hold  his  right  to  the  goods,  and  at  the  same 
time  hold  the  buyer  as  his  creditor ;  one  or  the  other  he  must 
relinquish,  and  do  it  promptly,  or  the  law  will  forfeit  his 
right  to  elect.    Continued  acquiescence  in  the  buyer's  posses- 
fidon  of  the  goods  will  be  taken  as  a  choice  on  his  part  to  regard 
the  delivery  as  absolute,  notwithstanding  the  buyer's  default. 
The  policy  of  the  law,  in  requiring  promptitude  in  the  asser- 
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tion  of  continued  ownership  of  the  goods,  could  easily  be  vin- 
dicated were  it  necessary.    It  answers  every  purpose  here  to 
show  that  the  law  requires  it.    In  Leedom  v.  Phillips,  1  Yeates, 
527,  it  is  said:  ''When  the  parties  specially  agree,  it  is  obvious 
that  the  vendor  msLy,  by  his  contract,  renounce  the  benefit  of 
the  conditions  stipulated,  and  trust  to  the  good  faith  of  the 
vendee  for  a  future  performance  on  his  part.    If  one  seDs 
goods  for  cash,  and  the  vendee  takes  them  away  without  pay- 
ment of  the  money,  the  vendor  should  immediately  redaim 
them  by  pursuing  the  party,  and  he  may  justify  the  retaking 
of  them  by  force."    This  was  quoted  approvingly  in  Boweii 
V.  Burk,  13  Pa.  146;  and  it  was  there  added  that  ''where  be 
[the  seller]  lies  by,  and  makes  no  complaint  in  a  reasonable 
time,  he  consents  to  the  absolute  transfer  of  the  property,  and 
the  contract  is  consequently  complete  against  all  the  world." 
In  Backentoss  v.  Speicher,  31  Pa.  324,  reference  is  made  to  the 
case  last  above  cited ;  what  we  have  quoted  from  it  was  there 
approved,  and  the  necessity  for  the  immediate  reclamation  of 
the  goods  was  emphasized.    It  is  there  said : ' '  This  is  the  prin- 
ciple that  is  decisive  against  the  present  plaintiff.     A  sale  of 
goods  for  cash  is,  strictly  speaking,  a  sale  on  condition.     The 
contract  is  do  ut  des.    The  condition  is  more  imperative  than 
such  as  was  in  this  case,  but  for  that  reason  less  easily  waived; 
and  yet  if  the  vendor  acquiesced  in  a  possession  obtained  in 
disregard  of  the  condition,  he  waives  ***  it;  and  though  1» 
may  recover  the  price  by  action,  he  cannot  recover  the  goods 
in  specie When  the  plaintiff  found  his  condition  dis- 
regarded, he  should  have   promptly   reclaimed   the  goods."' 
Mackaness  v.  Long,  85  Pa.  158,  is  another  recognition  of  the 
same  doctrine,  that  unless  reclamation  of  the  property  be  made 
immediately,  the  title  passes  to  the  buyer.    These  cases  ai^ 
others  that  might  be  cited,  following  the  lead  of  Leedom  v. 
Phillips,  1  Yeates,  527,  all  hold  that  the  duty  is  upon  the 
seller  if  he  would  retain  his  right  to  the  property  to  proceed 
promptly,  and  we  know  of  no  case  in  which  a  contrary  doe- 
trine  is  asserted.    In  some  cases  the  expression   "  within  a 
reasonable  time"  is  used  where  the  right  to  reclaim  is  referred 
to;  but  this  expression  suggests  no  departure  from  the  rule  u 
declared  in  Leedom  v.  PhiUips,  1  Yeates,  527.     By  reasonaUe 
time  is  to  be  understood  such  promptitude  as  the  situation  of 
the  parties  and  the  circumstances  of  the  case  will  allow,    b 
never  means  an  indulgence  in  unnecessary  delay,  or  in  a  ddJ^ 
occasioned  by  the  vain  hope  and  fruitless  effort  to  obtain  ^ 
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money  from  the  defaulting  buyer.  When  the  delay  is  to  be 
accounted  for  by  the  latter  consideration,  it  is  accepted  as  an 
acquiescence  in  the  delivery  and  the  acceptance  of  the  buyer 
as  a  debtor. 

Now,  for  the  facts  of  this  case.  The  contract  was  that  plain- 
tiff was  to  furnish  defendant  with  two  carriages  to  be  paid  for 
on  delivery.  The  first  carriage  was  delivered  September  4, 
1903,  through  plaintiff's  son,  who  immediately  demanded  of 
the  defendant  payment  for  the  same.  Defendant's  response 
was:  ''I  will  be  over  in  a  day  or  two  to  see  your  father,  and 
if  I  do  not,  I  will  send  him  a  check  in  the  course  of  a  day  or 
two."  He  failed  to  keep  his  promise;  he  neither  went  to  see 
plaintiff,  nor  did  he  send  the  check.  Nevertheless,  three  days 
after  this  the  other  wagon  was  delivered  to  him  at  the  same 
place,  while  he  was  absent  from  home.  A  week  or  ten  days 
thereafter  the  plaintiff  demanded  payment,  and  repeated  the 
demand  both  personally  and  by  letter  time  and  time  again, 
with  no  better  result  than  to  get  a  note  from  the  defendant 
which  he  accepted  conditionally,  but  which  he  returned  be- 
cause he  was  unable  to  get  it  discounted.  Meanwhile  defend- 
ant was  using  the  carriages,  as  plaintiff  must  have  known, 
since  he  repaired  one  of  them  which  had  been  injured  in  the 
using.  While  plaintiff  was  diligent  and  persistent  in  demand- 
ing payment,  ***  at  no  time  did  he  demand  a  return  of  the 
carriages,  or  in  any  way  assert  his  right  to  property  in  them. 
His  effort  was,  as  he  himself  testified,  to  coax  the  defendant 
into  paying  the  price.  Two  months  and  a  half  elapsed  before 
he  began  this  action  of  replevin,  which  was  his  first  assertion 
of  continued  ownership  of  the  property.  It  was  not  only  too 
late,  but  his  conduct  shows  that  during  all  this  time  he  was 
dealing  with  the  defendant  as  though  the  latter  was  his  debtor. 
His  own  explanation  is  that  he  delayed  trusting  to  the  prom- 
ises of  the  defendant  from  time  to  time  to  pay  the  price  of 
the  carriages.  The  title  to  a  chattel  passes  as  fully  after  a 
conditional  delivery,  where  possession  is  allowed  to  be  retained, 
in  consideration  of  a  new  promise  to  pay,  as  where  delivery 
is  preceded  by  actual  payment  The  plaintiff  was  not  tricked 
into  delivering  the  carriages  to  the  defendant;  nor  was  his 
delay  in  asserting  claim  to  the  property  in  consequence  of 
any  fraud  practiced.  He  reposed  confidence  in  the  promise 
of  the  defendant,  and  was  disappointed.  His  disappointment 
does  not  restore  to  him  the  right  of  property  with  which  he 
parted.     The  court  below  submitted  it  to  the  jury  to  determine 
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whether  plaintiff  by  his  conduct  had  waived  his  right  to  retaka 
the  carriages.  The  jury  found  he  had  not,  and  gave  tiie  plain- 
tiff a  verdict  for  the  property.  On  appeal  to  the  saperior 
court  the  judgment  of  the  lower  court  was  aflSnned.  The 
ground  on  which  the  affirmance  rested  is  thus  stated  by  the 
learned  judge  who  delivered  the  opinion:  "It  cannot  be  said 
as  matter  of  law  that  the  plaintiff's  conduct  amounted  to  a 
waiver  of  his  right.  In  view  of  the  repeated  promises  of  the 
defendant,  the  plaintiff  might  well  have  been  misled  and  in- 
duced to  postpone  proceedings  for  the  recoveiy  of  his  prop- 
erty. His  delay  is  evidence  of  a  waiver,  but  it  is  not  conclu- 
sive in  view  of  the  conduct  of  the  defendant."  In  this  we 
cannot  concur.  The  reasons  for  our  dissent  fully  appear  in 
what  we  have  already  said.  Reliance  upon  a  subsequent  prom- 
ise to  pay  that  leads  the  seller  to  refrain  from  asserting  his 
right  to  retake  the  property  is  in  itself  a  waiver  of  the  right, 
and  makes  absolute  a  delivery  which  in  the  first  instance  was 
conditional.  The  right  of  plaintiff  to  recover  back  his  prop- 
erty after  he  had  delivered  it  resulted  from  the  buyer's  failure 
to  keep  his  first  promise ;  his  failure  to  keep  subsequent  prom- 
ises to  pay  could  neither  prolong  *^  nor  revive  that  right. 
What  defendant  did  or  did  not  do  is  a  matter  that  has  no 
place  in  the  inquiry;  what  the  plaintiff  did  or  failed  to  do 
is  the  determining  consideration.  Fraud  and  artifice  prac- 
ticed by  defendant  may  excuse  delay  in  attempting  a  recovery 
of  property  after  delivery,  bat  not  mistaken  confidence  re- 
posed in  defendant's  promises^ 
Judgment  is  reversed. 
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IZX.  XUustrattoDS. 

a.  Wlieo  Condition  has  been  Waived,  871. 

Ii.  When  Oondltlon  lias  not  been  Waived,  8701 

Z.    Scope  of  Kote. 

The  diBODiaioB  in  this  note  is  restricted  to  the  question  of  boir 
title  to  personal  property  is  aifected  under  a  sale  for  eaah  or  eiBh 
on  delivery,  where  the  vendor  parts  with  the  possession  without 
receiving  the  price.  Those  questions  which  arise  under  that  class  of 
conditional  sales  made  on  the  installment  plan  and  generallj  by 
virtue  of  a  written  contract,  where  title  to  the  chattels  is  exprenly 
reserved  in  the  vendor  until  the  full  purchase  price  has  been  ptid| 
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will  be  found  treated  la  the  monographie  note  attaelied  to  Andrewa 
A  Oe.  ▼.  Colorado  Sayings  Bank,  46  Am.  St.  Bep.  295. 

n.    General   Principle   Controlling. 

It  may  be  stated  aa  a  general  roley  fully  established  by  the  eases, 
that,  if  goods  are  sold  on  condition  to  be  performed  immediately, 
and  the  vendor  makes  an  actual  delivery  upon  the  faith  that  the 
condition  will  be  immediately  performed,  and  demands  such  per- 
formance with  reasonable  epeed,  and  it  is  refused,  no  property  in 
the  goods  passes  to  the  purchaser,  but  that  he  simply  holds  them 
in  trust  for  the  vendor  until  such  payment  is  made  or  waived.  This 
rule  is  clearly  stated  in  the  leading  case  of  Harding  v.  Metz,  1 
Tenn.  Ch.  610,  where,  after  an  exhaustive  review  of  the  English  and 
American  authoritiee,  the  court  said:  "If  personal  chattels  be  sold 
upon  the  express  condition  that  they  are  to  be  paid  for  on  delivery, 
and  they  are  delivered  upon  the  faith  that  the  condition  will  be 
immediately  performed,  and  performance  is  refused  upon  demand 
in  a  reasonable  time,  no  title  passes  to  the  buyer."  And  in  Cope- 
land  V.  Bosquet,  4  Wash.  C.  C.  688,  Fed.  Cas.  No.  3212,  Washington, 
Judge,  said:  "If  the  sale  be  for  money  to  be  immediately  paid,  or 
to  be  paid  upon  delivery,  payment  of  the  price  is  a  precedent  condition 
of  the  sale,  which  suspends  the  completion  of  the  contract  until  the 
condition  is  performed,  and  prevents  the  right  of  property  from  pass- 
ing to  the  vendee,  unless  the  vendor  choses  to  trust  the  personal 
credit  of  the  vendee."  These  two  eases,  as  well  as  an  unbroken  line 
ef  similar  decisions,  but  sustain  the  rule  laid  down  in  Benjamin 
en  Sales,  second  edition,  page  236: 

"Where  the  buyer  is  by  eontract  bound  to  do  anything,  as  a  con- 
dition, either  precedent  or  concurrent,  on  which  the  passing  of  the 
property  depends,  the  property  will  not  pass  until  the  condition 
be  fulfilled,  even  though  the  goods  be  actually  delivered  into  the 
possession  of  the  vendee."  But  while  this  general  rule  is  universally 
supported,  it  is  often  difficult  of  application,  for  the  reason  that  it 
rests  entirely  for  its  support  npon  the  intention  of  the  parties  to  tho 
agreement. 

Mr.  Justice  Strong,  in  the  Elgee  Cotton  Cases,  80  U.  8.  180,  22 
L.  ed.  163,  quoted  the  general  rule  above  stated  with  approval, 
but  added:  "It  must  be  admitted  there  is  often  great  difficulty  in  de- 
termining whether  a  contract  is  itself  a  sals  of  personal  property 
so  as  to  pass  the  ownership  to  the  vendee,  or  whether  it  is  a  sale  on 
condition  to  take  eifeet  or  be  consummated  only  when  the  condition 
shall  be  performed,  or  whether  it  is  a  mere  agreement  to  sell.  It 
is  doubtless  true  that,  whether  the  property  passes  or  not  is  de- 
pendent upon  the  intention  of  the  parties  to  the  contract." 

In  determining,  therefore,  what  is  the  intention  of  the  parties  to  a 
sale  nnder  a  eontract  for  goods  to  be  paid  for  on  delivery,  when 
delivery  is  made  without  payment,  we  must  look  to  the  eonduct 
•I  tbm  vendor  in  the  matter  of  demanding  a  iolflUment  of  the  eon- 
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dition  of  performance,  for  any  action  on  his  part  which  would  show 
an  intention  to  rely  on  the  personal  credit  of  the  buyer  would  operate 
as  a  waiver  of  the  socnrity,  and  h«  cannot  recover  the  goods  in  specie. 
This  is  obviously  true,  for  the  reason  that  the  law  tolerates  bo  sach 
absurdity  as  allowing  one  who  had  parted  with  the  possesaioB  of 
chattels  under  an  agreemsfnt  of  sale  to  claim  title  in  the  goods  and 
at  the  same  time  hold  the  buyer  responsible  for  the  priee. 

The  authorities  are  all  agreed  that,  if  an  absolute  onoonditional 
delivery  is  made,  without  exacting  performance  of  the  eonditios, 
the  title  passes  to  the  buyer.  ''When  there  is  a  condition  precedent 
attached  to  a  contract  for  sale  and  delivery,  the  title  does  not  vest 
in  the  vendee  on  delivery  until  he  performs  the  condition,  or  the 
seller  waives  it.    An  absolute  and  unconditional  delivery  is  regarded 

as  a  waiver  of  the  condition The  vendor,  to  avoid  a  wniver 

of  the  condition  of  the  sale,  must  either  refuse  to  deliver  the  goods, 
without  a  performance  of  the  condition,  or  he  must  make  the  delivery 
at  the  time  qualified  and  conditional":  Smith  v.  Lynes,  5  N.  T.  4J. 
There  are  no  cases  announcing  a  contrary  doctrine,  but  it  seems 
that  no  express  declaration  by  the  vendor  of  an  intent  to  insist  npon 
performance  of  the  condition  is  necessary,  but  that  the  intention 
with  which  the  delivery  was  made  is  to  be  inferred  from  the  cir- 
cumstances and  is  a  question  of  fact  for  the  jury;  for,  as  was  said 
in  Smith  v.  Dennis,  6  Pick.  (Mass.)  262,  17  Am.  Dee.  368:  ''We  do 
not  think,  after  a  conditional  bargain  has  been  made  and  a  delivery 
immediately  takes  place,  upon  the  expectation  that  the  contemplated 
security  shall  be  produced,  without  an  express  declaration  that  the 
delivery  is  also  conditional,  that  the  sale,  ipso  facto,  becomes  absolute, 
because  there  is  an  implied  understanding  that  the  vendee,"  ete^ 
"will  furnish  the  security,"  etc.,  "as  soon  as  he  shall  have  an  op- 
portunity to  secure  it."  And,  again,  in  Parker  v.  Baxter,  86  N.  T. 
586,  it  is  stated  that  "when  goods  sold  to  be  paid  for  in  cash  or  notes 
on  delivery  are  delivered  to  the  purchaser  without  the  cash  or  notes 
being  demanded  at  the  time,  the  presumption  is  that  the  condition 
is  waived,  and  that  a  complete  title  vests  in  the  purchaser,  but 
that  this  presumption  may  be  rebutted  by  proof  of  such  declarations 
•or  acts  of  the  parties,  connected  with  the  circumstances  of  the  case, 
as  show  an  intention  that  the  delivery  should  not  be  considere«l 
complete  until  performance  of  the  condition,  and  that  the  question 
with  what  intention  the  delivery  is  made,  where  any  doubt  arises, 
is  one  of  fact.  An  express  declaration  of  an  intent  to  insist  upon 
the  performance  of  the  condition  is  not  necessary,  but  such  inten- 
tion may  be  inferred  from  the  acts  of  the  parties  and  the  circum- 
stances of  the  case."  To  the  same  effect  is  Osborne  v.  Oants,  60 
N.  T.  540. 

There  is  another  point  upon  which  the  authorities  are  unanimous, 
namely:  that  in  order  for  a  vendor  to  avail  himself  of  his  lien  on 
chattels  sold  to  be  paid  for  on  delivery,  he  must  act  with  prompti- 
tude in  demanding  a  fulfillment  of  the  condition.    The  language  ia 
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«ome  of  these  eaaes  would  seem  to  require  that  this  demand  shonid 
be  made  at  the  time  of  the  delivery:  Moffatt  ▼.  Green,  9  Ind.  198; 
Hudson  Trust  and  Say.  Inst.  ▼.  Carr-Cnrran  etc.  Co.,  58  N.  J.  Eq. 
59,  43  Atl.  418;  Smith  ▼.  Lynes,  5  N.  Y.  41;  Osborne  ▼.  Gantz,  60 
N.  Y.  540;  Parker  v.  Baxter,  86  N.  Y.  586;  Baekentoss  ▼.  Speieher, 
81  Pa^  324.    But  these  eases  admit  that  the  Tender's  failure  to  make 
sueh  immediate  demand  is  only  presumptive  evidence  that  the  sale 
is  absolute,  and  the  intention  of  the  parties  is  a  question  of  fact 
to  be  determined  from  the  circumstances,  and  the  fact  that  such  con- 
temporaneous demand  did  not  thereby  make  the  sale  ipso  facto  abso- 
lute was  recognized  by  Mr.  Justice  Depue  in  Cole  v.  Berry,  42  N. 
J.   lu    308:  "Payment   of   the    contract   price   is   one    of   the    most 
usual  conditions  on  whieh  the  transfer  of  title  depends.    It  is  gen- 
erally a  condition  to  be  performed  simultaneously  with  delivery.    If 
such  be  the  contract,  a  waiver  of  the  condition  may  be  presumed 
from  mn  unconditional  delivery,  without  exacting  payment,  and  in  the 
absence  of  explanatory  proof  the  property  will  ve0t  in  the  purchaser. ' ' 
But  while,  therefore,  these  cases  cannot  be  said  to  ehange  the  general 
rule  above  stated  that  the  vendor  is  only  required  to  aet  with  ''rea- 
sonable  speed,"  they  do  dearly  emphasize  the  fact  that  the  law 
will  not  tolerate  any  laches  on  the  part  of  a  vendor  in  demanding 
a  fulfillment  of  the  condition  upon  which  he  parted  with  his  posses- 
sion of  goods  under  an  agreement  for  payment  on  delivery.    It  is 
also  an  established  rule  that  if  a  vendor  shows  an  intentioii  to  ac- 
quiesce in  a  promise  of  the  purchaser  in  disregard  of  the  conditions 
under  which  the  goods  were  delivered,  that  he  thereby  waives  the 
security  and  the  title  vests  absolutely  in  the  latter:  Neal  v.  Boggan, 
97  Ala.  611,  11  South.  809;  Martin  v.  Wirts,  11  HL  App.  567;  Frech 
V.  Lewis,  218  Pa.  141,  ante,  p.  864,  67  AtL  45,  11  L.  B.  A.,  N.  S.,  948. 
As  all   of   the   general   principles   hereinabove   announced   depend 
upon    the    circumstances    which    may    develop  in   each    particular 
case,  the  application  of  these  principles  can  best  be  shown  by  the 
following  niustrations  and  pertinent  comments  of  the  court  on  the 
principles  involved. 

ZH.    niustratlcms. 

a.  When  Condition  has  been  Waived  by  Vendor.— In  Neal  v. 
Boggan,  97  Ala.  611,  11  South.  809,  there  was  a  sale  of  a  number 
of  pieces  of  cloth  to  a  merchant  tailor  to  be  paid  for  on  delivery. 
The  goods  were  shipped  from  Boston  to  Birmingham,  Alabama,  in 
separate  lots,  from  September  4th  to  October  5th,  each  shipment 
being  accompanied  by  a  bill  therefor  stating  the  terms  of  sale 
as  above.  No  other  demand  for  payment  was  made  and  no  claim 
of  title  in  the  goods  was  asserted  by  the  vendors,  though  they  knew 
that  the  goods  when  delivered  were  to  be  used  in  the  purchaser's 
stock  as  a  merchant  tailor.  After  the  last  lot  of  the  cloth  had  been 
received  by  the  purchaser  he  asked  for  more  time  and  offered,  if  the 
<ame  was  extended,  to  give  security  for  payments    The  seller  waited 


672  AiiEBiCAN  State  Repobts,  Vol.  120.  [Pa. 

fifteen  days  before  giving  an  answer,  and  then  agreed  to  extend 
the  time  and  aceept  seeared  pap«r  for  the  price  of  the  cloth.  Im 
holding  that  th«  title  to  the  goods  rested  in  the  bnjer  the  conrt 
said:  "There  ean,  in  onr  opinion,  be  no  serions  donbt  on  these  facts 
that  the  actual  delivery  to  the  bayer  was  nneonditionaJ  as  to  each 
assignment,  for  it  is  clear,  we  think,  that  the  cash  payment  stipulated 
for  was  due  on  each  lot  as  received,  and  the  failure  of  the  sellen, 
with  their  knowledge  that  the  goods  were  to  be  at  once  put  in  trade, 
to  then  insist  upon  payment,  or,  payment  not  being  presently  made, 
to  reclaim  the  goods^  was  a  waiver  of  their  right  to  ever  do  so.  But 
even  if  this  be  not  true  as  to  the  assignments  severally,  they  were 
certainly  remiss  after  the  final  assignment,  and  this,  too,  with  aetoal 
information  that  the  goods  were  being  sold  by  their  vendees. 
What  their  purposes  in  the  premises  were  it  is  not  material  to  inquire 
further  than  they  were  declared  at  the  time,  or  may  be  inferred 
from  what  they  did.  'It  is  not  the  secret  purpose,'  said  Colt,  J., 
in  Wigton  v.  Bowley,  180  Mass.  352,  'but  the  intention  disclosed 
by  the  vendor's  acts  and  declarations  at  the  time  which  governs.* 
After  knowledge  of  the  disposition  being  made  of  the  goods  by  the 
buyers,  and  after  being  assured  that  the  cash  payment  could  not, 
and  would  not,  be  made,  it  would  seem  in  all  reason  that,  if  they 
had  any  intention  to  reclaim  the  property  for  condition  broken,  if 
they  had  not  consciously  waived  the  right  to  do  so,  they  would  then 
have  taken  steps  to  that  end;  but  instead  of  this  they  waited  flf  teem 
days,  without  doing  or  saying  anything,  and  then  wrote,  accepting  the 
buyer's  offer  to  secure  the  purchase  money  by  paper  indorsed  by  eertaia 
named  persons.  From  all  this  there  can  be  no  other  conclusion  than 
....  that  the  seller's  original  right  of  reclamation  for  nonpayment 
on  delivery  was  effectually  waived." 

In  Crawford  v.  Spraggins»  109  Ala.  353,  19  South.  372,  a  bill  of 
goods  amounting  to  about  six  hundred  dollaia  was  sold  to  a  merchant 
July  14th  to  be  paid  for  one-half  cash  on  delivery,  balance  in  notea 
Ko  part  of  the  cash  payment  was  made  on  delivery  and  no  demand 
made  therefor  until  September  16th,  when  one  of  the  vendor's  firm, 
being  in  the  town  where  the  purchaser  lived,  called  on  him  to  arrange 
the  matter  and  was  paid  one  hundred  dollars.  On  the  day  before 
this  visit  the  buyer  had  sent  two  hundred  dollars  to  the  vendors,  and 
had  previously  paid  a  small  sum  on  account  to  one  of  the  vendors' 
traveling  salesmen.  The  vendors'  right  to  reclaim  the  goods  for 
nonpayment  of  the  cash  installment  of  the  purchase  price  was  denied, 
because  of  their  delay  in  its  assertion. 

In  Martin  v.  Wirts,  11  BL  App.  567,  goods  were  sold  for  eash, 
but  were  delivered  without  being  paid  for.  The  day  after  delivery 
the  vendor  sent  a  bill  for  the  purchase  price  to  the  buyer,  and  three 
days  later  sent  another  bill,  and  six  days  afterward  verbally  requested 
payment  of  the  buyer,  which  the  latter  promised  to  make  immediately. 
In  a  subsequent  suit  to  replevin  the  goods  it  was  held  that  the  eir- 
samstanees  showed  an  intention  on  the  part  <if  the  vendor  to  treat 
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the  purchaser  as  his  debtor,  and  that  the  condition  of  payment  in  the 
original  agreement  was  waived,  and  the  absolute  title  was  in  the 
purchaser. 

In  Peabody  t.  Maguire,  79  Me.  572,  12  Atl.  630,  a  lot  of  Inmber 
was  sold  to  be  paid  for  on  deliy^erj  in  cash  or  notes,  the  lumber  to  be 
■hipped  from  Loniseville^  Canada,  to  Portland,  Maine.  Not  more  tban 
three  days  were  required  to  send  the  bills  of  lading,  and  receive  the 
eash  or  notes  from  the  buyer.  Some  of  the  bills  of  lading  were  sent 
by  the  vendor  on  November  17th  and  others  on  the  twenty-fifth  and 
twenty-sixth  of  the  same  month.  The  buyers  failed  December  7th 
and  an  assignment  of  their  property  was  made  on  December  10th, 
at  which  time  the  vendors  had  taken  no  steps  to  demand  payment. 
Held,  they  had  waived  their  right  to  reclaim  the  lumber. 

In  Smith  v.  Dennie,  6  Pick.  (Mass.)  262,  17  Am.  Dec.  368,  goods 
were  sold  upon  the  express  condition  that  the  buyer  should  give  an  in- 
dorsed note  for  the  price  upon  delivery.    The  goods  were  delivered 
without  any  express  reference  to  the    condition,  and  remained  in 
possession  of  the  vendee  for  eight  days,  when  they  were  attached  by  a 
creditor  of  the  vendee,  and  thereupon  the  vendor  brought  suit.    Dur- 
ing thiB  time  no  claim  was  made  by  the  vendor  for  the  goods  or  the 
note.     In  deciding  that  the  vendor  had  waived  the  condition  and 
lost  his  right  to  reclaim  the  goods,  Parker,  C.  J.,  said:  ''The  vendor 
certainly  had  a  right  the  day  after  to  insist  upon  his  indorsed  note 
or  to  rescind  the  bargain,  and  reclaim  the  goods.    If  so,  why  not 
two  or  three  daysf    And  if  so,  the  time  which  elapses  is  a  mere  fact 
from  which  the  jury  may  infer  the  intention.    Gircums'tances  of  busi- 
ness and  engagement  may  account  for  the  delay,  and  if  they  do,  the 
right  to  security  or  to  reclaim  the  goods,  unless  sold,  as  before  men- 
tioned, is  not  impaired.  ....  But  in  the  case  before  us  eight  days 
passed  between  the  delivery  of  the  goods  and  any  call  for  the  in- 
dorsed note,  nor  was  any  intimation  made  of  the  security  to  be 
given    when  the    goods  were  delivered  by  the    clerk,  who  does  not 
appear  to  have  been  informed  by  the  vendor  of  the  terms  of  sale. 
The  latter,  however,  must  have  been  presumed  to  know  the  next  day 
that  they  had  been  delivered,  and  yet  he  did  not  send  for  the  note, 
or  give  any  manner  of  notice  that  it  was  required,  until  the  attach- 
ment took  place  eight   days  after  the  sale.    We   are  apprehensive 
that  to  establish  the  right  to  reclaim  under  such  circumstances  would 
widen  the  door  for  fraudulent  contrivances,  and  that  afterthoughts 
respecting  conditions  will  spring  up  to  intercept  attaching  creditors, 
when  the  sale  was  reaUy  unconditional,  or  at  least  when  the  vendor 
has  thought  his  condition  of  so  little  importance  as  to  be  willing  to 
abandon  it  and  trust  to  the  credit  of  the  purchaser." 

A  case  similar  to  the  one  last  cited  is  that  of  Leatherbury  v.  Con- 
nor, 54  N.  J.  L.  172,  39  Am.  St.  Bep.  672,  23  Atl.  684.  Here  an  engine 
and  fittings  were  sold  to  a  corporation  to  be  x>aid  for  by  a  note  on  the 
date  of  sale  and  a  chattel  mortgage  to  be  given  on  date  of  delivery. 
The  note  was  given  as  agreed  and  the  president  of  the  corporation 
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stated  that  tbe  directors  of  the  company  would  meet  the  following 
Monday,  at  which  time  he  wished  the  engine  delivered,  and  the 
mortgage  would  be  executed.  The  engine  was  delivered  on  that  day 
but  the  mortgage  was  not  executed,  and  its  execution  was  pat  off 
by  divexv  excuses  from  time  to  time  for  upward  of  a  month,  w^hea 
the  company  became  insolvent  and  was  jdaeed  in  the  hands  of  a  re- 
ceiver, by  whom  the  engine  was  sold.  The  vendors  began  an  action  of 
replevin  against  the  purchaser  for  the  engine,  but  had  made  no  de- 
mand for  the  chattels  from  the  receiver.  It  was  held  that  the  ▼endor 
had  waived  his  right  to  reclaim.  "There  can  be  no  question  nsder 
the  contract,"  said  the  court,  "as  it  was  entered  into,"  ete^ 
^'between  the  parties,  that  the  delivery  of  the  chattels  sold  and  the 
payment  for  them  in  the  manner  specified  were  intended  to  be  eon- 
current  conditions.  The  subsequent  parol  understanding  appears 
to  have  been  rather  an  arrangement  of  the  details  of  the  exeeation 
of  the  agreement  than  a  modification  of  it.  The  agreement  did  not 
contemplate  an  absolute  sale  without  condition;  it  considered  that 
the  vendor  would  act  honestly  and  presently  furnish  the  mortgage 
which  was  the  condition  of  the  sale.  The  delivery  did  not  make 
the  sale  absolute,  but  as  an  indicia  of  title  raised  a  presumption 
that  it  was  absolute,  and  when  the  mortgage  was  not  forthcoming, 
it  became  the  duty  of  the  vendors  to  pursue  their  right  to  recover 
possession  of  the  chattels  with  all  the  reasonable  diligence  that  the 
eircumstances  surrounding  them  would  permit,  foUowing  the  buyer 
at  once  and  without  suffering  their  vigilance  to  abate.  Failure  to 
thus  pursue  their  right  while  others  bought  their  ehattels  aa  the 
property  of  the  corporation  which  they  had  clothed  with  apparent 
title  constituted  a  waiver  of  the  concurrent  condition  that  they  shoold 
have  the  mortgage,  and  of  any  right  they  had  to  take  the  property 
in  the  hands  of  an  innocent  third  person."  Whether  the  vendor's 
delay  in  this  ease  would  have  been  a  waiver,  in  an  action  to  reclaim 
the  goods,  if  they  had  still  been  in  the  hands  of  the  original  pnr- 
•chaser,  is  not  decided,  but  it  would  seem  that  it  would  not. 

In  Heller  v.  Elliott,  44  N.  J.  L.  467,  the  terms  of  sale  were  eaah  on 
delivery.  The  buyer  failed  to  pay  and  reeold  the  goods.  The  vendor 
sued  out  an  attachment  and  had  it  levied  on  property  of  the  vendee, 
and  was  thereby 'held  to  have  waived  his  right  to  reclaim  the  goods, 
for  the  evident  reason  that  he  had  elected  to  hold  the  buyer  per- 
sonally responeible. 

The  following  three  cases,  while  not  denouncing  the  general  prin- 
xsiples  heretofore  stated  in  this  note,  go  far  in  sustaining  the  title 
•of  a  vendor  to  whom  voluntary  possession  of  chattels  has  been  given 
upon  a  conditional  promise  to  pay  on  delivery,  which  promise 
has  been  broken.  Thus,  in  Barker  v.  Baxter,  86  N.  Y.  586,  the 
vendors  through  a  broker  sold  a  quantity  of  com  to  A,  B  4  Co., 
X>ayment  to  be  cash  on  delivery.  The  com  was  delivered  in  boats 
designated  by  A,  B  ft  Co.,  and  ship's  receipts  were  given  to  the 
seller,  who  refused  to  deliver  them  to  A,  B  ft  Co.,  without  positive 
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asoarance  of  prompt  payinent  the  next  day.  Upon  each  aeBuranee 
the  vendor  delivered  the  receipts,  together  with  bills  for  the  com 
headed  with  the  oondition  that  the  goods  billed  should  not  be  deemed 
delivered  nor  the  title  passed  till  paid  for,  bnt  no  reference  was 
made  at  the  time  of  delivery  to  this  condition.  It  was  held  that 
the  delivery  of  the  receipts  on  the  buyer's  promise  to  pay  was 
presumptive  evidence  of  an  absolute  delivery  and  giving  credit  for 
the  price,  and  the  referee's  holding  that  the  condition  of  cash  pay- 
ment had  been  waived  was  sustained. 

In  Leedom  v.  Philips,  1  Yeates  (Pa.),  527,  sugar  was  sold  to  E., 
caah  on  delivery.  The  vendor's  porter  was  directed  to  place  the 
boxes  on  the  i>avement  before  the  store  of  E.,  and  give  notice  when 
he  was  about  to  deliver  the  last  box.  The  sugar  was  delivered 
about  9  o'clock  in  the  morning,  one  of  the  vendors  going  with  the 
last  load  to  receive  payment.  E.  was  absent  when  the  last  load 
was  delivered  and  the  sugar  was  left  on  the  pavement  before  his 
store.  About  8  o'clock  of  the  same  day  E.  sold  the  sugar  and  it  was 
removed  to  the  store  of  his  vendee.  It  was  held  that  the  vendor 
could  not  reclaim  the  sugar.  Said  the  court:  "It  appears  the  boxes 
were  placed  before  Edwards'  door  and  remained  there  six  hours 
before  they  were  removed.  If  the  delivery  on  the  pavement  was 
intended  as  merely  conditional,  and  to  depend  on  an  actual  payment 
of  the  money,  the  porter  should  have  been  informed  of  it,  and  he  or 
some  one  else  should  have  retained  the  custody,  that  Edwards  might 
thereby  be  informed  of  the  only  terms  on  which  he  could  receive  pos- 
session. This  would  have  qualified  and  restrained  the  legal  operation 
of  the  delivery,  and  no  inconvenience  eould  arise  to  a  fair  purchaser 
who  had  paid  his  money  for  property  in    the  visible  posseseion  of 

Edwards When  the  parties  specially  agree  it  is  obvious  that 

the  vendor  may,  by  his  contract,  renounce  the  benefit  of  the  condi- 
tion stipulated  and  trust  to  the  good  faith  of  the  vendee  for  a  future 
performance  on  his  part.  If  one  sells  goods  for  cash  and  the  vendee 
takes  them  away  without  i>ayment  of  the  money,  the  vendor  should 
immediately  reclaim  them  by  pursuing  the  party." 

In  the  very  recent  case  of  Freeh  v.  Lewis,  218  Pa.  141,  ante, 
p.  864,  67  AtL  46,  11  L.  B.  A.  948,  plaintilT  delivered  defendant 
two  carriages  to  be  paid  for  on  delivery.  One  was  delivered  Sep- 
tember 4th  and  payment  immediately  demanded.  Defendant  prom- 
ised to  pay  in  a  day  or  so  but  failed  to  do  so.  Three  days  thereafter 
the  second  carriage  was  delivered  while  the  buyer  was  absent  from 
home.  A  week  or  ten  daye  after,  the  seller  demanded  payment  and 
repeated  this  demand,  both  personally  and  by  letter  thereafter,  and 
finally  accepted  the  buyer's  note  conditionally,  but  returned  it  be- 
cause unable  to  get  it  discounted.  Plaintiff  was  diligent  and  per- 
sistent in  demanding  payment,  but  never  demanded  a  return  of  the 
carriages  or  asserted  any  right  of  property  in  them  except  by  the  com- 
mencement of  his  suit  in  replevin  some  two  months  after  the  de- 
livery.   It  was   held  that   the   title   had   vested   absolutely  in   ths 
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vendee,  the  eonrt  being  seemingly  of  tlie  opinion  that  the  eondition 
of  Bale  had  been  waived  both  by  acceptance  of  a  new  promise  from 
the  buyer  and  by  the  vendor's  delay  in  reclaiming  the  goods.  An 
action  to  recover  '^except  when  delayed  by  trick  or  artifice  must 
follow  immediately  upon  the  buyer's  default.  This  does  not  mesa 
that  the  seller  must  eo  instanti  begin  legal  proceedings  to  recover 
the  goods;  but  it  does  mean  that  the  seller,  when  he  discovers  that 
his  delivezy  ii  not  followed  by  payment,  as  he  had  the  right  to 
ezpecty  is  at  onee  put  to  his  election  whether  he  will  waive  the  eon- 
dition as  to  payment  and  allow  the  delivery  to  beeome  absolute,  or 
retake  the  property,  and  that  he  is  to  allow  no  unnecessary  delay 
in  making  his  choice.  The  object  of  the  law  is  not  to  multiply 
his  remedies  because  of  his  disappointment.  He  must  not  continue 
to  hold  his  right  to  the  goods,  and  at  the  same  time  hold  the  buyer 
as  his  creditor.    One  or  the    other  he  must  relinquish,  and  do  it 

promptly,  or  the  law  will  forfeit  hie  right  to  elect The  title 

to  a  chattel  passes  as  fully  after  a  conditional  delivery,  when  posses- 
sion is  allowed  to  be  retained,  as  when  delivery  is  preceded  by  actual 
payment. ' ' 

b.  When  Ctondltton  liae  not  been  Waived.— In  Daugherty  v. 
Fowler,  44  Kan.  628,  25  Pae.  40,  10  L.  B.  A.  314,  a  merchant  at 
Kansas  City  shipped  goods  to  a  merchant  at  Fort  Seott  to  be  paid 
for  "cash  on  arrival."  The  goods  were  received  by  the  buyer 
November  27th  and  the  freight  paid  by  him.  On  December  Ist 
he  wrote  the  seller  that  he  was  unable  to  pay  for  the  goods  and  that 
they  belonged  to  the  seller,  and  that  he  placed  them  in  the  hands  of  a 
responsible  party,  who  would  hold  them  until  he  could  hear  from  the 
seller.  On  the  same  day  the  goods  were  attached  by  a  creditor  of 
the  buyer,  but  it  was  held  that  he  had  acquired  no  title  and  the  vendor 
could  reclaim  in  replevin. 

In  Stone  v.  Perry,  60  Me.  48,  goods  sold  for  cash  were  delivered 
without  payment  being  made.  Three  days  thereafter  the  purchasers 
failed  and  the  vendors  began  action  in  replevin  to  recover  the  goods. 
Held,  no  title  vested  in  the  buyer,  because  it  was  shown  that  it  was 
a  custom  to  wait  ten  days  after  delivery  before  dmnanding  payment. 

In  Tyler  v.  Freeman,  8  Oush.  (Mass.)  261,  goods  were  sold  on  the 
11th,  to  be  paid  for  by  a  note,  but  were  delivered  to  the  buyer 
before  the  terms  of  sale  were  complied  with.  Demand  for  the  note 
was  made  three  days  after  delivery,  when  the  purchaser  said  he 
would  see  the  vendors  and  make  it  satisfactory.  Three  days  after 
the  demand  the  goods  were  attached  by  a  creditor  of  the  buyer,  but 
it  was  held  that  the  vendor  had  not  lost  his  right  to  the  property 
and  could  recover  in  replevin. 

In  Armour  v.  Pecker,  123  Masa  148,  A  sold  goods  in  dneinnatl 
to  B,  who  did  business  in  Boston.  By  the  terme  of  the  agreement 
B  was  to  give  his  note  to  A  in  payment  of  the  goods  upon  receipt 
of  the  goods  in  Boston;  the  note,  however^  to  be  as  of  the  date  the 
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goods  were  delivered  on  tlie  cars  in  Cincinnati.  A  sent  the  note 
with  the  goods  to  B,  but  B  failed  to  sign  it  but  pledged  the  goods  to 
0  for  a  valuable  consideration,  and  failed  in  business,  and  two  days 
thereafter  sent  a  note  to  A  dated  at  Boston.  Held,  B  acquired 
no  title  and  A  could  replevin  the  goods.  A  similar  case  is  that  of 
Solomon  v.  Hathaway,  126  Mass.  482. 

In  Strauss  v.  Hirsch,  63  Mo.  App.  95,  the  vendors  sold  thirteen 
barrels  of  whisky  to  Bieger  &  Co.,  liquor  dealers  of  Kansas  City, 
for  cash  on  delivery.  The  whisky  was  sent  from  St.  Louis  with  a 
carload  for  Furst  Brothers,  and  consigned  to  a  transfer  company  in 
Kansas  City,  and  received  on  the  6th.  The  transfer  company  was 
directed  by  Furst  Brothers  to  deliver  the  whisky  to  Eieger  &  Co., 
which  was  done,  and  the  purchase  money  was  not  paid.  On  the  day 
after  delivery  Bieger  ft  Co.,  executed  a  mortgage  on  the  whisky,  the 
mortgagees  taking  possession.  The  vendors  sued  out  writ  of  re- 
plevin and  it  was  held  no  title  had  passed  to  the  purchasers.  Said 
the  court:  ''The  vesting  of  title  to  the  goods  in  the  purchaser  may  be 
made  to  depend  upon  his  performance  of  some  condition.  And  if 
that  be  the  nature  of  the  transaction,  a  transfer  of  the  possession, 
before  the  performance  of  the  condition,  does  not  pass  the  title. 
The  condition  precedent  which  the  purchaser  is  required  to  perform 
before  acquiring  the  title  is  the  payment  of  the  price.  When  the 
condition  is  expressed,  the  title  does  not  pass  before  the  payment 
of  the  price,  although  possession  is  given  the  purchaser.''  This  case 
is  quoted  with  approval  and  followed  in  Strother  v.  McMillan  Lum- 
ber Co.,  200  Mo.  647,  98  S.  W.  34.  In  fact  this  case  goes  very  far 
in  holding  that  no  title  passes  to  the  buyer  until  the  condition  is 
performed,  even  though  the  vendor  agreed  that  the  title  should  vest 
in  the  buyer  upon  delivery.  Here  a  manufacturer  of  lumber  agreed 
to  sell  the  output  of  his  mill  during  a  year,  title  to  vest  in  the  buyer 
immediately  upon  delivery,  but  after  being  graded  and  measured  by 
the  purchaser  it  should  be  paid  for  every  fifteen  days  according  to  the 
schedule  of  prices.  The  agreement  was  afterward  changed  by  the 
parties  so  that  payments  could  be  made  every  thirty  days.  On  or 
about  September  1st,  after  the  delivery  of  the  thirty  days  had  be- 
come complete,  the  vendor  made  a  demand  for  payment  for  the 
lumber  that  had  been  delivered.  Payment  was  refused  and  the 
vendor  began  action  in  replevin.  It  was  held  that  title  did  not  vest 
in  the  buyer  until  the  payment  was  made  as  agreed. 

In  Hudson  Trust  etc.  Inst.  v.  Carr-Curran  etc.  Co.,  58  N.  J.  Eq. 
59,  43  Atl.  418,  certain  machinery  was  sold  a  paper-mill  company, 
to  be  paid  for  on  delivery,  one-half  in  cash  and  balance  in  a  note. 
Only  a  portion  of  the  cash  payment  agreed  upon  was  paid  when  the 
machinery  was  delivered,  but  failing  to  collect  the  balance  after  re- 
peated efforts,  the  vendors  accepted  a  chattel  mortgage  on  the  ma- 
chinery for  the  balance  due.  The  purchasers  had  previously  given  a 
mortgage  on  their  mill.  In  a  contest  between  the  holders  of  the 
prior  mortgage   and   the   chattel   mortgage   given  for  the   purchase 
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money,  it  was  held  that  the  latter  was  saperior,  for  the  reason  that 
title  to  the  machinery  never  vested  in  the  paper-mill  company,  be- 
cause of  its  failure  to  pay  the  foil  amount  of  cash  it  had  agreed  to 
pay  when  delivery  was  mado. 

In  Dows  ▼.  Dennistown,  28  Barb.  (N.  Y.)  393,  certain  fionr  had 
been  sold  for  cash  with  an  understanding  between  the  parties  that 
payment  ten  days  after  delivery  would  be  acceptable  to  the  vendor. 
Upon  failure  by  the  purchaser  to  pay  within  the  ten  days  it  was  held 
that  no  title  had  vested  in  him.  Said  the  court:  ''The  very  terms 
and  import  of  the  arrangement  are  that  there  was  to  be  a  qualified 
delivery  which  was  to  precede  the  payment;  and  it  is  apparent  from 
the  facts  in  this  case  that  the  possession  of  the  goods  was  intrusted 
to  the  vendee  for  the  purpose  of  enabling  him  to  realize  upon  them, 
and  thus  provide  means  for  the  payment  of  the  price.  Such  an 
understanding,  arrangement  or  custom  cannot,  we  think,  be  con- 
strued into  an  absolute  transfer  of  the  title  of  the  property,  as 
between  the  original  parties  to  it,  or  those  who  have  no  greater 
equity  than  the  original  parties." 

In  Freeman  v.  McKean,  25  Barb.  (N.  Y.)  474,  the  sale  was  for 
cash  on  delivery.  The  goods  were  delivered  December  30th  and  pay- 
ment not  demanded  till  January  2d  following,  when  it  was  refused. 
It  having  been  shown  that  it  was  a  custom  not  to  demand  payment 
when  goods  were  sold  in  this  way  for  two  or  three  days  after  de- 
livery, it  was  held  that  the  vendor  had  not  waived  the  condition 
by  the  delay. 

In  Schmidt  v.  Kattenhom,  2  Hilt.  (N.  Y.)  157,  goods  were  sold 
for  cash  and  delivered  without  payment  being  made.  Bills  for  the 
goods  were  sent  to  the  buyer  the  same  day  they  were  delivered  and 
followed  up  by  the  vendors  <;alling  the  next  day  for  the  money.  Not 
finding  the  vendees  at  their  place  of  business,  a  demand  was  made  of 
their  bookkeeper.  Failing  to  get  the  money,  the  vendors  sent  their 
clerk,  who  was  told  by  the  vendees  to  come  again  in  a  couple  of 
days,  and  they  would  pay.  After  this,  and  about  five  or  six  days 
after  delivery,  the  vendors  again  called  and  demanded  the  cash  or 
the  goods  and  both  were  refused,  but  payment  was  offered  in  two 
protested  bills  of  exchange  drawn  by  the  vendors,  with  a  small 
Slim  additional  in  cash  to  make  up  the  purchase  price.  The  vendors 
declined  to  accept  the  i>ayment  proffered  and  began  suit  for  damages 
for  wrongful  conversion  of  the  goods.  It  was  held  there  had  been 
no  waiver  of  the  condition  by  the  vendors. 

A  similar  ruling  to  the  case  just  mentioned  is  found  in  Leven  v. 
Smith,  1  Denio  (N.  Y.),  571,  the  vendee  having  agreed  to  pay  for 
the  goods  cash  on  delivery,  but  upon  demand  tendered  as  payment  a 
note  of  the  vendor  with  enough  cash  to  cover  balance  of  the  pnr- 
chase,  and  refusal  of  the  vendor  to  accept  was  held  not  to  devest 
him  of  his  right  to  recover  the  goods. 

In  Palmer  v.  Hand,  13  Johns.  (N.  Y.)  434,  7  Am.  Dec  392, 
plaintiff  sold  defendant  a  quantity  of  planking  and  scantling,  to  be 
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paid  for  when  delivered  on  defendant's  dock.  The  lumber  was  taken 
to  defendant's  dock  on  a  raft  hj  plaintiff  about  sunrise  and  he  then 
informed  defendant's  employes  that  he  had  sold  it  to  the  defendant. 
The  men  began  piling  the  lumber  on  defendant's  dock.  Plaintiff 
left  and  returned  about  4  o'clock  in  the  afternoon,  at  which  time 
most  of  the  lumber  had  been  piled  on  the  dock.  He  then  forbade 
the  men  to  pile  any  more  of  the  lumber,  saying  that  the  defendant 
had  absconded.  Held,  that  defendant  acquired  no  title  to  any  of  the 
lumber. 

In  Hammett  ▼.  Linneman,  48  N.  Y.  399,  plaintiff  sold  Qoal  to  de- 
fendant to  be  paid  for  in  cash  on  delivery,  credit  having  been  re- 
fused. The  coal  was  delivered  and  payment  demanded  three  days 
thereafter  and  refused.  Held,  that  payment  of  the  price  was  a 
condition  precedent  to  resting  title,  and  that  such  condition  had  not 
been  waived  by  plaintiff. 

In  Hill  y.  McKenzie,  1  Hun  (N.  Y.),  110,  a  quantity  of  tea  was 
sold  to  W.  ft  Co.  for  cash  on  delivery.  W.  ft  Co.  refused  to  receive 
the  teas  because  they  were  fonnd  to  require  "cooperage."  It  was 
then  agreed  that  the  teas  should  be  delivered  at  W.  ft  Co 's.  store,  and 
the  vendors  would  have  the  cooperage  done  there.  The  teas  were 
delivered  and  the  Tender's  cooper  went  to  do  the  cooperage  but  was 
prevented  by  W.  ft  Co.  from  doing  it.  On  demand  for  the  purchase 
price,  it  was  refused  upon  the  ground  that  the  cooperage  was  not  done, 
but  it  was  held  that  the  vendor  had  not  waived  the  condition  as  to 
payment,  and  that  W.  ft  Co.  had  acquired  no  title  to  the  goods. 

And  it  has  been  held  that  if  the  vendor  uses  all  possible  diligence 
in  demanding  payment,  that  a  mere  delay  in  enforcing  the  demand 
by  suit  to  reclaim  the  goods  will  not  operate  as  a  waiver  of  the  condi- 
tion. Thus  in  Paulson  ▼.  Lyon,  26  Utah,  438,  73  Pae.  310,  a  contract 
for  the  sale  of  chattels  was  made  on  September  10th,  the  goods  to  be 
paid  for  on  delivery.  They  were  delivered  on  November  26th  and 
immediate  demand  for  payment  was  made,  which  was  repeated  on 
several  occasions  for  a  month  thereafter,  but  payment  was  refused 
on  the  ground  that  a  readjustment  of  the  bill  was  necessary.  On 
December  28th  the  vendors,  having  been  paid  only  thirty-seven  dol- 
lars and  fifty  cents  on  a  bill  amounting  to  nine  hundred  dollars,  be- 
gan an  action  in  replevin  to  recover  the  goods,  and  it  was  held 
that  the.  delay  in  beginning  the  action  was  not  a  waiver  of  the  con- 
dition, there  being  no  intention  of  the  parties  that  the  title  should 
pass  to  the  purchaser.  But  compare  this  case  with  Leatherburj  v. 
Connor,  54  N.  J.  L.  172,  39  Am.  St.  Bep.  672,  23  Atl.  684,  where 
delay  of  a  month  in  bringing  suit  to  reclaim  was  held  a  waiver,  al- 
though all  reasonable  diligence  to  secure  payment  had  been  made. 
In  this  case,  however,  the  rights  of  third  parties  were  concerned, 
and  the  two  cases  will  serve  to  show  the  distinctions  drawn  by  the 
courts  on  the  topic  under  consideration  as  dependent  npon  whether 
tlie  vendee  has  parted  with  the  possession. 
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REESE  ▼.  PHILADELPHIA  TRUST,  SAFE  DEPOSIT 

AND  INSURANCE  COMPANY. 

[218  Pa.  150,  67  AtL  124.] 

GIFTS  IKTEB  VIVOS.— To  Oonstitiite  a  gift  inter  ▼ivos  twu 

«Mential  elements  must  combine:  An  intention  to  make  the  gift  then 
and  there,  and  such  an  aetnal  or  constructive  delivery  at  the  same 
time  to  the  donee  as  devests  the  donor  of  all  dominion  over  the 
subject  and  invests  the  donee  therewith,     (p.  882.) 

GIFTS  INTER  VIVOS— Delivery— Intention. — ^If  a  woman 
takes  her  safe  deposit  box  containing  her  securities  from  the  vault 
of  a  trust  company,  and  calling  in  one  of  its  officers,  declares  to  hira 
her  intent  to  give  such  securities  to  her  nephew  who  ia  present,  and 
then  executes  blank  transfers  and  hands  the  securities  to  her  nephew, 
who  places  them  in  his  safe  deposit  box,  while  hers  is  surrendered, 
and  the  nephew,  who  is  about  to  go  on  a  long  journey,  appoints 
his  aunt  his  deputy,  to  have  access  to  his  box,  there  is  a  valid  gift 
of  the  securities,  although  the  aunt  thereafter  iells  some  of  them, 
collects  interest  and  dividends  from  others,  and  deposits  the  sums 
collected  to  her  own  account,     (p.  883.) 

GIFTS  IKTEB  VIVOS— Impeachment. — A  donor  is  not  pei^ 
mitted  to  impeach  his  own  gift.  What  is  said  or  done  by  him,  nn- 
associated  with  and  unassented  to  by,  his  donee  is  wholly  irrelevant 
to  the  issue  as  to  the  validity  of  the  gift,  and  cannot  be  considered, 
(p.  883.) 

W.  W.  Porter  and  J.  G.  Johnson,  for  the  appellant. 

H.  Budd,  P.  Boyd,  H.  B.  Hodge  and  B.  L.  Ashhurst,  for  the 

appellee. 

154  STEWART,  J.  If  the  legal  effect  and  consequence  of 
the  transaction  between  Mrs.  Pomeroy  and  her  nephew,  Will- 
iam K.  Reese,  the  appellant,  are  at  all  obscure,  it  is  not  be- 
cause the  transaction  itself  in  any  of  its  features  is  uncertain 
or  equivocal.  It  is  claimed  that  what  subsequently  occurred 
between  the  parties  shows  a  purpose  in  the  mind  of  Mrs.  Pom- 
eroy the  very  opposite  of  that  indicated  by  the  transaction, 
and  a  corresponding  understanding  by  the  nephew.  The 
learned  judge  before  whom  the  case  was  heard  derived  from 
the  transaction  a  valid  and  effective  gift  of  the  securities  in 
question.  He  was  overruled  in  this  by  the  court  in  bank, 
and  this  appeal  resulta  The  facts  are  undisputed,  and  may 
be  briefly  stated. 

Mrs.  Anna  E.  Pomeroy  was  a  widow  of  advanced  age  and 
childless.  Her  nearest  kindred  were  the  appellant,  a  nephew, 
and  his  three  sisters,  two  of  whom  are  among  the  appellees. 
For  the  appellant,  who  had  resided  with  her  from  childhood. 
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she  entertained  special  affection,  treating  him  as  a  son.    On 
Augost  ly  1904,  the  aunt  and  nephew  together  went  to  the 
Fhikdelphia  Trust,  Safe  Deposit  and  Insurance  Company, 
where  the  former  had  a  rented  safe  or  box  in  which  she  kept 
certain  securities.    While  they  were  together  in  the  room  of 
the  directors  of  the  company  she  took  out  the  box,  and  having 
placed  it  on  a  table  called  into  the  room  Mr.  Scholey,  an  officer 
of  the  company.    She  told  Mr.  Scholey  that  she  was  giving  to 
her  nephew  the  box  and  contents,  and  that  she  wished  him  to 
witness  the  gift.    She  was  then  seated  at  the  table  where  the 
^^  box  was ;  some  of  the  securities  were  still  in  the  box,  while 
others  were  out  upon  the  table.    Mr.  Scholey  examined  the 
securities  sufficiently  to  see  their  general  character,  and  told 
Mrs.  Pomeroy  that  inasmuch  as  some  were  registered  and 
some  were  coupon  bonds,  something  more  was  necessary  to 
complete  the  gift,  and  inquired  whether  he  should  send  some- 
one in  to  prepare  powers  of  attorney  for  her  to  execute.    He 
accordingly  sent  into  the  room  Mr.  Pierce,  a  clerk  in  the  bank, 
with  blank  powers  of  attorney,  which  were  there  signed  by 
Mrs.  Pomeroy  and  witnessed  by  Pierce.    Among  the  securi- 
ties were  the  certificates  and  bonds  which  are  the  subject  of 
the  present  controversy.    These  were  (1)  two  stock.certificates 
issued  by  the  Pennsylvania  Railroad  Company,  one  for  twenty 
and  one  for  three  shares ;  (2)  three  stock  certificates  issued  by 
the  Lehigh  Coal  and  Navigation  Company,  one  for  three,  one 
for  four  and  one  for  thirty-one  shares ;  and  (3)  five  mortgaged 
bonds  of  the  Philadelphia  and  Beading  Railroad  Company, 
each  of  the  denomination  of  one  thousand  dollars.    Assign- 
ments of  these  several  securities  in  blank  with  like  blank  pow- 
ers of  attorney  empowering  the  attorney  to  sell,  assign  and 
transfer  the  same  for  assignee's  use,  were  then  and  there  signed 
by  Mrs.  Pomeroy  and  duly  attested.  These  assignments  were  in 
the  usual  form,  and  had  the  effect  to  make  the  securities' 
marketable  without  anything  further.    This  being  done,  the 
box  from  which  the  securities  had  been  produced,  being  Mrs. 
Pomeroy 's,  was  surrendered,  and  the  securities  were  placed 
in  a  box  or  safe  that  had  been  that  day  rented  by  the  nephew. 
The  latter,  being  about  to  return  to  California,  as  part  of  the 
same  transaction  constituted  in  writing  on  the  records  of  the 
trust  company  Mrs.  Pomeroy  as  his  deputy,  with  authority 
expressed  as  follows:  ''To  have  access  to  my  safe  at  all  times, 
with  the  same  powers  that  I  could  have  if  personally  present.  '* 
This  ended  the  transaction.    None  of  the  securities  were  trans- 
Am.  St.  Sep.,  VoL  120 — ff6 
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ferred  on  the  books  of  the  company,  biit  with  the  powers  of 
attorney  executed  as  above  Reese  was  in  a  position  to  have 
this  done  at  any  time  before  the  death  of  Mrs.  Pomeroy,  which 
occurred  August  25,  1905.  After  Mrs.  Pomeroy 's  death,  ap- 
pellant presented  the  above-mentioned  securities,  with  the 
powers  of  attorney  attached,  to  the  several  companies  that  had 
issued  them,  and  requested  transfers  to  be  made.  This  wa& 
declined  because  ^^^  of  Mrs.  Pomeroy 's  death.  He  then  de- 
manded of  the  executors  that  they  execute  new  transfers. 
This  demand  being  refused,  he  filed  the  bill  in  the  present  pro- 
ceeding to  require  the  executors  to  make  the  necessary  trans- 
fers. ^  The  proceeding  resulted  in  the  dismissal  of  plaintiff's 
bill.  This  brief  statement  discloses  the  one  question  in  the 
case,  Can  a  valid,  effective,  irrevocable  gift  of  these  particular 
securities  to  the  nephew  be  derived  from  what  took  place  be- 
tween Mrs.  Pomeroy  and  the  appellant  on  the  occasion  re- 
ferred tot 

To  constitute  a  valid  gift  inter  vivos  two  essential  elements 
must  combine:  an  intention  to  make  the  gift  then  and  there, 
and  such  an  actual  or  constructive  delivery  at  the  same  time 
to  the  donee  as  devests  the  donor  of  all  dominion  over  the 
subject,  and  invests  the  donee  therewith.  We  do  not  nnder- 
stand  that  the  sufficiency  of  the  delivery  of  these  securities  to 
the  donee,  if  an  immediate  and  irrevocable  gift  was  intended, 
is  questioned.  They  were  placed,  if  not  by  the  hands  of  the 
donor,  by  one  she  directed,  in  the  box  of  the  donee,  which, 
notwithstanding  the  donor  thereafter  had  access  to  it,  was  the 
donee's  own  exclusive  property  for  the  time  being,  which 
neither  the  donor  nor  anyone  else  could  interfere  with  except 
as  allowed  by  him.  This  delivery  was  quite  as  unequivocal 
and  pronounced  as  it  would  have  been  had  the  securities  been 
placed  in  the  donee's  hand  or  pocket,,  and  therefore  just  as 
effective.  With  respect  to  the  donor's  intention  as  to  the  kind 
and  measure  of  the  gift  she  intended  to  make,  if  regard  be  had 
to  her  previous  expression  of  purpose,  to  what  passed  between 
the  parties,  and  what  occurred  at  the  time  of  the  making  of 
the  gift,  and  to  those  alone,  there  can  be  but  one  conclusion. 
What  was  there  done,  whatever  its  effect,  was  in  fulfillment  of 
a  purpose  the  donor  had  previously  expressed  to  several  of  her 
intimate  friends.  She  had  again  and  again  avowed  her  pur^ 
pose  to  turn  over  to  her  nephew  the  securities  in  her  box.  Her 
purpose  as  expressed  to  Mr.  Scholey,  whom  she  called  in 
to  witness  the  transaction,  was  to  make  a  gift  to  her  nepliew 
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of  the  contents  of  the  box.  The  testimony  of  this  witness 
was :  ''She  said  she  was  going  to  give  Mr.  Beese  the  box  and  its 
contents,  and  would  like  me  to  act  as  a  witness  to,  the  gift.'' 
In  nothing  that  was  said  or  done  was  there  a  suggestion  of  any 
qualification  or  restriction  with  respect  to  .the  gift.  What 
^■^^  therefore  occurred  on  the  occasion  while  both  parties  were 
present  is  not  only  consistent  with  a  purpose  to  make  an  im- 
mediate and  irrevocable  gift,  but  inconsistent  with  any  other. 
When  her  attention  was  called  to  what  was  necessary  to  make 
the  gift  effective — that  is  to  say,  powers  of  attorney  to  transfer 
the  securities — she  immediately  executed  them.  The  sur- 
render of  her  own  box  to  the  trust  company,  and  the  placing 
of  the  securities  made  marketable  by  her  blank  transfers  in 
the  box  rented  by  the  nephew,  which  immediately  followed, 
completed  the  transaction.  Confining  the  inquiry  to  the  im- 
mediate occurrence,  can  there  be  any  question  as  to  the  legal 
effect  of  the  transaction  T  There  is  present  in  the  case  a 
clearly  expressed  purpose  to  make  a  present  gift,  followed  by 
a  sufficiefnt  delivery.  Thus  every  requirement  is  met,  and 
were  we  to  stop  the  inquiry  here,  the  gift  would  have  to  be 
sustained.  It  was  because  the  court  below  extended  the  in- 
quiry, and  allowed  what  subsequently  occurred  tq  overcome 
the  plain  and  obvious  intendment  of  what  was  said  and  done 
when  the  gift  was  made,  that  a  conclusion  adverse  to  the  plain- 
tiff was  reached.  The  evidence  on  this  branch  of  the  case 
was  admitted  for  the  purpose  of  showing  that  the  parties 
themselves  understood  the  transaction  as  meaning  something 
different  from  that  indicated  by  the  plain  and  natural  mean- 
ing of  their  words  and  acts  at  the  time.  It  is  perfectly  com- 
petent to  show  this,  since  the  effort  of  the  law  always  is  to 
ievelop  and  give  effect  to  the  real  purpose  of  the  parties ;  but 
'joo  great  latitude  was  here  allowed,  and  evidence  was  intro- 
luced  which  in  no  aspect  can  be  considered  as  indicating  a 
iommon  and  mutual  understanding  and  purpose,  but  simply 
i  purpose  by  the  donor  inconsistent  with  the  facts  of  the  trans- 
iction.  It  is  never  permitted  a  donor  to  impeach  his  gift; 
heref  ore  what  was  said  or  done  by  Mrs.  Pomeroy,  unassoci' 
ited  with  her  donee  and  unassented  to  by  him,  is  wholly  irrel- 
vant  to  the  issue  and  cannot  be  considered.  The  court  below 
placed  much  emphasis  on  the  fact  that  Mrs.  Pomeroy  had  at 
,  later  period  inquired  of  an  officer  of  the  bank  whether  the 
>awer  of  attorney  she  had  given  "would  put  matters  in  proper 
hape  flo  that  if  anything  should  happen  to  her  Mr.  Beese 
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could  transfer  the  securities."  This  inquiry  may  reflect  some 
light  on  her  understanding  of  the  effect  of  the  original  trans- 
action; but  on  its  face  the  transaction  ^^  was  an  executed 
gift  in  the  donee,  and  it  is  wholly  immaterial,  limiting  this 
inquiry  to  what  is  pertinent  to  the  issue,  what  either  thought 
in  regard  to  it,  except  as  the  other  is  shown  to  have  had  the 
same  understanding.  The  only  relevant  evidence  on  this 
branch  of  the  case  was  that  which  related  to  the  conduct  of 
the  parties  with  reference  to  the  subject  matter.  True,  this 
was  confined  principally  to  the  acts  of  Mrs.  Pomeroy,  but  since 
these  extended  to  at  least  a  qualified  control  of  the  securities, 
and  the  actual  conversion  of  a  part,  the  knowledge  and  assent 
of  the  donee  might  be  inferred  in  connection  therewith-  Im- 
mediately following  the  transfer  of  the  securities  the  nephew 
returned  to  California.  Mrs.  Pomeroy,  who  had  been  depu- 
tized by  him  to  have  access  to  the  safe,  remained  until  Novem- 
ber 10th  of  the  same  year,  when  she  too  went  to  California. 
Before  removing  she  took  from  the  safe  Reading  bonds  to  the 
amount  of  three  thousand  dollars  and  sold  them.  She  also 
collected  certain  coupons,  and  left  authority  with  the  trust 
company  to  collect  others,  as  they  matured,  the  proceeds  to  be 
credited  on  her  account.  After  she  had  removed  to  Califor- 
nia, she  instructed  the  company  to  subscribe  for  an  allot- 
ment of  four  shares  of  Lehigh  Coal  and  Navigation  stock.  On 
her  return  to  Philadelphia  in  June,  1905,  the  authority  she 
had  given  to  the  trust  company  was  canceled.  To  allow  this 
evidence  the  effect  contended  for,  too  much  would  have  to  be 
supplied ;  as  it  stands,  it  is  wholly  inadequate  to  the  purpose. 
The  selling  of  the  three  thousand  dollars  of  bonds  may  v^y 
well  have  been  within  the  implied  power  of  the  deputization, 
or  in  consequence  of  direct  instructions  from  the  principal. 
The  burden  in  such  case  is  upon  the  party  setting  up  the  fact 
relied  upon  to  overcome  the  natural  and  obvious  meaning  of 
the  transaction.  This  burden  was  not  discharged  so  long  as 
what  Mrs.  Pomeroy  did  with  the  proceeds  of  the  sale  of  the 
bonds  was  left  unexplained.  She  was  a  deputy  in  custody  of 
the  securities,  and  the  presumption  is  that  if  she  converted 
any  of  them,  it  was  in  the  course  of  her  agency,  and  that  she 
fully  accounted  for  them.  The  law  will  not  presume  the  con- 
trary. As  much  may  be  said  with  respect  to  the  coupons  and 
dividends  collected  by  her  and  carried  to  her  credit  in  the 
bank.  Giving  these  facts  the  utmost  significance  that  can  be 
claimed  for  them  by  the  appellees,  they  are  at  least  equivocal; 
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if  they  may  be  regarded  ^^  as  indicating  a  continued  own- 
ership of  the  securities  in  Mrs.  Pomeroy,  with  quite  equal 
reason  they  may  be  referred  to  the  agency  she  was  invested. 
To  allow  such  uncertain  and  ambiguous  circumstances  to  de- 
feat what  the  conduct  of  the  parties  in  connection  with  the 
immediate  transaction  shows  to  have  been  intended  to  be  an 
absolute  gift,  is  to  misapprehend  the  true  force  and  signifi- 
cance of  the  evidence. 

The  decree  of  the  court  below  is  reversed;  the  plaintiff's 
bill  is  reinstated,  and  it  is  now  ordered  that  a  decree  be  en- 
tered directing  an  injunction  mandatory  in  form  to  the  Phila- 
delphia Trust,  Safe  Deposit  and  Insurance  Company,  exectitor 
of  the  will  of  Anna  K.  Pomeroy,  deceased,  requiring  it  to  sign 
as  such  executor  such  powers  of  attorney  as  may  be  required 
to  transfer  to  William  K.  Reese  the  said  recited  securities. 
The  cost  of  this  proceeding  to  be  paid  by  the  executor  of  the 
will  of  Anna  K.  Pomeroy,  deceased. 


TTie  Bsseniials  of  a  Gift  of  funds  on  deposit  are  diecnssed  m  Bailey 
V.  New  Bedford  Inst,  for  Savings,  192  Mass.  564,  116  Am.  St.  Bep. 
270,  and  cases  cited  in  the  cross-reference  note  thereto.  After  a  gift 
inter  vivos  has  been  made  complete  by  delivery,  it  is  not  necessary 
for  the  donee  to  retain  possession  of  the  property  to  make  the  gift 
effectual;  but  he  may,  without  invalidating  the  gift,  redeliver  the 
property  to  the  donor,  as  his  agent,  for  safekeeping:  Gannoa  v.  Me- 
Quire,  160  N.  Y.  476,  73  Am.  St.  Bep.  694. 


^BNAHAN  ▼.   PITTSTON   COAL   MINING   COMPANY. 

[218  Pa.  311,  67  Atl.  642.] 

CONSTITnnONAL  LAW— Employment  of  Minors. — The  legis- 
ature,  under  its  police  power,  can  fix  an  age  limit  below  which  boys 
boald  not  be  employed,  and  when  the  age  limit  is  so  fixed,  an  em- 
doyer  who  violates  the  act  by  engaging  a  boy  under  the  statutory 
ge  does  so  at  his  own  risk,  and  if  such  boy  is  injured  while  engaged 
n  the  performance  of  the  prohibited  duties  for  which  he  is  employed, 
18  employer  is  liable  in  damages  for  the  injuries  thus  sustained,  (p. 
86.)  

STATUTES  Fixing  Age  Limit  for  Employment — ^Violation — 
lontributory  Negligence— Assumption  of  Bisks. — A  boy,  employed 
a  violation  of  a  statute  fixing  the  age  limit  under  which  boys  shaU 
ot  be  employed  in  a  certain  business,  is  not  chargeable  with  con- 
ribatory  negligence,  or  with  having  assumed  the  risks  of  employment 
1  Buch  business,     (p.  887.) 
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T.  P.  Farrell  and  E.  A.  Lynch,  for  the  appellant 

B.  R.  Jones,  L.  B.  Jones  and  H.  A.  Puller,  for  the  appell«. 

*^^  ELKIN,  J.  When  this  case  again  comes  up  for  trial  in 
the  court  below  much  will  depend  upon  the  exact  duties  which 
the  boy,  Munley,  was  required  to  perform  by  the  appellee 
company.  If  it  was  a  part  of  his  duties  to  oil  the  **scraper 
line,"  which  is  the  contention  of  the  appellant,  the  negligence 
of  the  appellee  would  be  established ;  if,  on  the  other  hand,  as 
is  asserted  by  appellee,  it  *^  was  no  part  of  his  duty  to  oil 
the  '* scraper  line,"  the  rule  relied  on  by  the  court  betow 
would  control  the  case. 

The  act  of  June  2, 1891  (Pub.  Laws,  176),  which,  as  its  title 
declares,  was  intended  to  protect  the  health  and  safety  of 
persons  employed  in  and  about  the  anthracite  coal  mines  of 
Pennsylvania  and  to  preserve  the  property  connected  there- 
with, provides  (section  8)  that  "no  person  under  fifteen 
years  of  age  shall  be  appointed  to  oil  the  machinery  and  no 
person  shall  oil  dangerous  parts  of  such  machinery  while  it  is 
in  motion. ' '  The  boy,  Munley,  was  fourteen  years,  four  months 
and  three  days  old  at  the  time  the  accident  occurred.  At  the 
trial  the  learned  court  below  directed  a  compulsory  nonsuit- 
to  be  entered,  which,  on  motion  made,  he  refused  to  take  off 
on  the  ground  that  the  boy  was  guilty  of  contributory  negli- 
gence in  attempting  to  oil  dangerous  parts  of  the  machineiy 
while  in  motion,  which  was  in  violation  of  the  statute,  and 
therefore  negligent.  This  would  be  the  correct  rule  if  the 
injured  boy  had  the  right  under  the  law  to  engage  in  the 
employment  which  occasioned  the  injury.  The  learned  trial 
judge  took  the  view  that  the  boy,  being  over  fourteen  years 
of  age,  was  presumed  under  the  common-law  rule  to  have  suffi- 
cient capacity  to  be  sensible  of  danger  and  to  have  the  power 
to  avoid  it,  and  that  such  presumption  had  not  been  overcome 
by  the  evidence  produced  at  the  trial.  The  exact  question 
raised  by  this  appeal  is  whether  this  common-law  rule  was 
modified  or  changed  by  the  statutory  regulation.  The  injured 
boy  was  under  fifteen  years  of  age,  and  if  the  appellee  com- 
pany employed  him  for  the  purpose  of  oiling  machinery,  i^ 
did  so  in  violation  of  the  statute.  Is  it,  therefore,  in  position 
to  set  up  in  this  case  the  rule  which  presumes  a  boy  over  four- 
teen to  be  capable  of  appreciating  danger  so  as  to  apply  the 
rule  of  contributory  negligence  to  his  acts,  when  the  legis- 
lature in  express  terms  provided  that  an  employer  shall  not 
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engage  a  person  under  the  age  of  fifteen  years  to  perform  this 
dangerous  workt  After  full  consideration  we  are  unani- 
mously of  the  opinion  that  the  legislature,  under  its  police 
power,  could  fix  an  age  limit  below  which  boys  should  not  be 
employed,  and  when  the  age  limit  was  so  fixed,  an  employer 
who  violates  the  act  by  engaging  a  boy  under  the  statutory 
age  does  so  at  his  oym  risk,  and  if  the  boy  is  injured  while  en- 
gaged in  the  performance  of  the  prohibited  duties  for  which 
**'*  he  was  employed,  his  employer  will  be  liable  in  damages 
for  injuries  thus  sustained.  This  rule  is  founded  on  the  prin- 
ciple that  when  the  legislature  definitely  established  an  age 
limit  under  which  children  should  not  be  employed,  as  it  had 
the  power  to  do,  the  intention  was  to  declare  that  a  child  so 
employed  did  not  have  the  mature  judgment,  experience  and 
discretion  necessary  to  engage  in  that  dangerous  kind  of  work. 
A  boy  employed  in  violation  of  the  statute  is  not  chargeable 
with  contributory  negligence  or  with  having  assumed  the  risks 
of  emplojonent  in  such  occupation.  There  can  be  no  question 
that  this  statute  was  intended  as  a  protection  to  the  employ^, 
and  its  object  was  to  prevent  children  imder  the  age  of  fifteen 
years  from  being  employed  in  and  around  the  anthracite  coal 
mines  in  that  dangerous  kind  of  work  designated  in  the  act, 
and  it  should  be  given  a  construction  to  best  effectuate  the 
purpose  of  its  enactment.  This  exact  question  has  not  been 
before  our  courts,  but  it  has  been  passed  upon  by  the  courts 
of  many  other  jurisdictions,  and  so  far  as  we  are  informed 
the  rule  hereinbefore  stated  has  been  uniformly  followed. 
Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


A  statute  Making  It  TJnlawfvl  to  Employ  Children  in  designated 
Unds  of  work  who  are  nnder  a  certain  age  is  constitutional:  In  re 
Spencer,  149  Gal.  396,  117  Am.  St.  Bep.  137. 

An  Employer  Who  Violaie»  a  Statutory  Duty  imposed  on  him  for  the 
better  protection  of  his  employes  cannot,  according  to  the  better 
▼iew,  invoke  the  doctrine  of  assumption  of  risks  or  contributory 
negligence  when  sued  by  an  injured  employ^:  See  the  note  to  Houston 
etc  By.  Co.  v.  De  Walt,  97  Am.  St.  Bep.  891. 
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MELROT  V.  KEIVIMEREB. 

[218  Pa.  381,  67  Atl.  699.] 

AOCOBD  AND  SATISFACTION— Oonaideratioii.— If  a  debtor 
in  failing  circumBtanees  and  contemplating  bankruptcj  offers  kii 
creditor  thirty  per  cent  of  Ms  debt  as  a  settlement  in  full,  and  the 
creditor  dissnades  him  from  going  into  bankruptcy,  accepts  liis 
alternative  offer,  receives  the  money  and  closes  the  aecoont,  the 
transaction  is  a  good  accord  and  satisfaction  based  upon  a  snfficieai 
consideration,  and  the  creditor  cannot  recover  the  balanca.     (pL  889.) 

H.  W.  Schantz  and  E.  HoUen,  for  the  appellant. 
C.  T.  Reno,  for  the  appellee. 

«s»  MITCHELL,  C.  J.  It  is  said  in  Ebert  ▼.  Johns,  206 
Pa.  395,  55  AtL  1064,  that  the  rule  that  the  acceptance  of  a 
smaller  sum  for  a  debt  presently  due,  though  agreed  and  ex- 
pressed to  be  payment  in  full,  is  not  a  good  accord  and  satisr 
faction,  was  a  deduction  of  scholastic  logic,  and  was  always 
regarded  as  more  logical  than  just,  and  hence  any  drcfoia- 
stance  of  variation  is  sufficient  to  ti^e  a  ease  out  of  the  mle. 
As  illustrations  of  such  circumstances  of  variation,  it  has  be» 
held  that  payment  a  day  or  even  an  hour  before  the  debt  is 
due,  or  at  a  different  place,  or  of  a  certainty  in  amount  what 
the  amount  of  the  debt  is  uncertain,  or  payment  of  even  a 
part  by  a  third  person,  or  additional  security  of  any  kind  such 
as  the  indorsement  of  a  note  by  a  third  person,  or  payment  in 
chattels  or  anything  other  than  money,  will  be  a  good  discharge 
of  the  whole  by  way  of  accord  and  satisfaction:  Note  to 
Cumber  v.  Wane,  1  Smith's  Lead.  Cas.,  •SST;  and  see  a  fuD 
collection  of  the  more  recent  cases  in  the  note  to  Puller  v. 
Kemp,  138  N.  T.  231,  33  N.  E.  1034,  in  20  L.  R.  A.  785. 

The  rule  itself  is  founded  on  the  want  of  consideration  for 
the  agreement.  As  a  part  can  never  be  equal  to  the  whole, 
payment  of  a  part  of  a  debt  presently  due  gives  the  creditor 
nothing  that  he  was  not  entitled  to,  and  deprives  the  debtor  of 
nothing  he  was  not  bound  to  part  with  before,  and  therefore 
there  is  no  consideration.  The  logic  is  unimpeachable,  but  it 
fails  to  take  into  consideration  the  practical  importance  of  the 
difference  between  tlje  right  to  a  thing  and  the  actual  posses- 
sion of  it.  As  said  in  Ebert  v.  Johns,  206  Pa.  395,  55  AtL 
1064,  "to  a  merchant  with  a  note  coming  due,  five  thousand 
dollars  before  3  o'clock  to-day  ^^  which  wiU  save  his  com- 
mercial credit  may  well  be  worth  more  than  twenty  thousand 
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dollars  to-morrow  after  his  note  has  gone  to  protest."  If  the 
debt  is  not  due  till  to-morrow,  the  payment  of  the  lesser  sum 
under  all  the  cases  will  be  a  good  accord  and  satisfaction,  but 
if  the  debt  was  due  yesterday  but  the  debtor  can  only  pay  part 
to-day,  the  benefit  to  the  creditor  of  getting  that  part  now 
rather  than  the  whole  when  it  is  too  late,  is  just  as  great,  and 
whatever  conclusion  the  scholastic  logic  and  theoretical  reason- 
ing may  lead  to,  the  importance  of  the  practical  result  is  a  mat- 
ter for  the  creditor  to  decide  for  himself,  and,  having  so  de- 
cided and  got  the  benefit  of  it,  justice  and  common  honesty 
ought  to  hold  him  to  his  agreement.  For  this  reason,  the  force 
of  which  is  universally  accepted,  the  courts,  so  far  as  they 
could  without  sacrifice  of  the  maxim  of  stare  decisis,  have 
brought  the  law  into  closer  accord  with  modem  business  prin- 
ciples. 

In  the  present  case  the  debtor,  being  in  failing  circum- 
stances and  contemplating  bankruptcy,  offered  the  plaintiffs 
thirty  per  cent  of  his  debt  as  a  settlement  in  full.  The  plain- 
tifiEs  dissuaded  him  from  going  into  bankruptcy,  accepted  his 
alternative  offer,  received  the  money,  and  closed  the  account. 
They  have  now  brought  this  suit  for  the  balance.  In  the  ab- 
sence of  any  express  decision  in  this  state  on  this  point  the 
learned  judge  below  did  not  feel  at  liberty  to  depart  from  the 
general  rule.  We  have  no  such  hesitation.  The  exact  point 
is  whether  the  debtor's  relinquishment  of  his  intention  to  seek 
a  discharge  in  bankruptcy  and  his  payment  of  thirty  per  cent 
instead,  constitute  a  sufficient  consideration  to  bind  the  cred- 
itor to  the  agreement.    On  that  point  we  have  no  doubt. 

A  valuable  consideration  may  consist  in  some  right,  interest 
or  benefit  to  one  party,  or  some  loss,  detriment  or  responsi- 
bility resulting  actually  or  potentially  to  the  other:  Bouvier's 
Law  Dictionary.  '*If  there  is  any  advantage  to  the  cred- 
itor the  law  will  not  weigh  the  adequacy  of  the  considera- 
tion": Fowler  v.  Smith,  153  Pa.  639,  25  Atl.  744. 

The  accord  in  this  case  was  good  on  both  branches.  By  it 
the  creditors  got  a  sum  certain,  instead  of  the  chances  of  an 
uncertain  dividend  in  bankruptcy;  on  the  other  hand,  the 
debtor  accepted  the  responsibility  of  paying  a  sum  certain 
whether  his  assets  were  sufficient  or  not,  and  gave  up  his  right 
to  a  release  ^^^  of  his  future  assets,  and  to  a  discharge  from 
his  whole  debt  without  regard  to  the  sufficiency  of  his  present 
assets. 

The  decisions  on  this  exact  point  in  other  states  are  not  nu- 
merous, but  the  general  trend  is  uniform  to  the  result  we  have 
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reached.  In  Hinckley  v.  Arey,  27  Me.  362,  it  was  said  by 
Tenney,  J.:  "In  this  case  the  plaintiff  was  informed  that  the 
defendant  contemplated  taking  the  benefit  of  the  bankrupt 
act,  which  was  then  in  force.  If  this  intention  had  been  car- 
ried out,  the  plaintiff  would  lose  the  whole  debt,  beyond  what 
he  might  receive  as  a  dividend;  and  l:he  latter,  jndging  from 
his  letter,  he  did  not  consider  as  very  valuable.  To  save  him- 
self from  a  greater  loss  under  the  law,  he  agreed  upon  the 
terms  of  composition  offered.  The  defendant,  upon  the  agree- 
ment and  payment  to  Hubbard,  took  no  further  steps  to  obtain 
relief  under  the  bankrupt  law. "  It  was  accordingly  held  that 
the  accord  and  satisfaction  were  good.  The  same  ruling  was 
made  in  Dawson  v.  Beall,  68  Qa.  328.  And  in  Curtiss  v. 
Martin,  20  111.  557 ,  Engbretson  v.  Seiberling,  122  Iowa,  522, 
101  Am.  St.  Rep.  279,  98  N.  W.  311,  64  L.  R.  A.  75,  and 
Rice  V.  London  etc.  Mortgage  Co.,  70  Minn.  77,  72  N.  W.  826, 
the  courts  went  still  further,  and  held  the  satisfaction  valid 
where  the  debtor  was  insolvent  or  in  failing  circumstances, 
though  there  was  no  express  intention  to  seek  a  discharge  in 
bankruptcy.  In  the  last-named  case  it  was  held  that  an  agree- 
ment on  behalf  of  the  estate  of  a  debtor  supposed  to  be  in- 
solvent was  good,  though  it  turned  out  in  fact  that  it  was 
solvent.  And  in  Pettigrew  Co.  v.  Harmon,  45  Ark.  290,  the 
principle  that  part  payment  by  a  third  person  makes  the  ac- 
cord valid  was  held  to  govern  where  the  third  person  was  one 
to  whom  the  debtor  had  assigned  his  assets  for  the  payment  of 
his  debts. 

On  principle  and  on  authority,  therefore,  the  agreement  in 
the  present  case  was  binding,  and  there  being  no  dispute  on 
the  material  facts,  the  defendant's  sixth  point  asking  for  bind- 
ing instructions  should  have  been  affirmed. 

Judgment  reversed. 


Accord  and  Satisfaction  in  the  subject  of  a  note  to  Harrison  v.  Hender- 
son, 100  Am.  St.  Bep.  890.  That  the  acceptance  from  an  insolvent  of 
part  payment  in  full  satisfaction  of  a  claim  is  founded  on  auch  a  con- 
sideration that  the  entire  debt  is  discharged,  see  Engbretson  t. 
Seiberling,  122  Iowa,  522,  101  Am.  St.  Bep.  279;  Canton  Union  Coal 
Co.  Y.  Parlin,  215  111.  244,  lOe  Am.  St.  Bep.  162;  Dreyfua  v.  Boberts, 
75  Ark.  354,  112  Am.  St.  Bep.  67. 
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CORGAN  V.  GEORGE  P.  LEE  COAL  COMPANY. 

[218  Pa.  386,  67  Atl.  655.] 

MASTEB  AND  SERVANT— Employment  for  Definite  Term — 
Hlglit  to  Discharge. — Under  a  contract  of  employment  for  a  definite 
term,  provided  the  duties  of  the  employment  are  satisfactorily  per- 
formed, the  employer  has  the  absolute  right,  whenever  he  becomes 
in  good  faith  dissatisfied  with  the  services  of  the  employ^,  to  dis- 
charge him,  and  it  it  immaterial  in  such  case  that  in  fact  no  valid 
f^ounds  for  the  discharge  exist,     (p.  892.) 

MASTEB  AND  8EBVANT — Employment  for  Definite  Term — 
Hight  to  Discharge. — Under  a  contract  of  employment  for  a  definite 
term,  provided  the  duties  of  the  employment  are  satisfactorily  per- 
formed, the  employer  has  the  right,  whenever  he  becomes  in  good 
faith  dissatisfied  with  the  services  of  the  employ^,  to  discharge  him, 
and  is  not  bound  to  give  any  reason  for  the  dismissal  at  the  time, 
and  if  he  gives  a  wrong  reason  therefor,  he  is  not  thereby  estopped 
from  setting  np  any  other  or  different  cause  really  existing  when 
the  servant  is  discharged,     (p.  893.) 

COEFOBATION8 — Suit  for  Profits.— A  shareholder  cannot  ordi- 
narily sue  the  corporation  for  his  share  of  accumulated  profits  until 
a  dividend  has  been  declared,     (pp.  893,  894.) 

COEPOEATION8-4iale  of  Stock— Bight  to  Dividendfl.— As  be- 
'tween  the  vendor  and  vendee  of  shares  of  corporate  stock,  the  vendee 
is  entitled  to  all  dividends  declared  thereon  after  the  sale  of  the 
stock,  and,  although  the  transfer  has  not  been  recorded,  the  transferee 
has  a  right  to  the  dividends  as  against  the  transferrer,     (p.  894.) 

JUDGMENTS — ^Wrong  Beason  Therefor. — ^If  a  judgment  is  right, 
«ven  though  the  reasons  given  therefor  wholly  fail  to  sustain  it,  or 
would  logically  lead  to  a  different  one,  it  must  stand,     (p.  895.) 

B.  B.  Sheridan,  J.  L.  Lenahan,  J.  P.  Costello  and  J.  T.  Lena^ 
han,  for  the  appellant. 

J.  McGahren  and  F.  Donnelly,  for  the  appellee. 


POTTER,  J.  This  is  an  appeal  from  the  refusal  to 
take  off  a  judgment  of  compulsory  nonsuit.  Complaint  is 
also  made  of  the  rejection  of  certain  evidence,  offered  to  show 
the  withholding  of  dividends  or  profits  alleged  to  be  due  to 
appellant.  The  plaintiff  was  employed  as  '* inside  foreman" 
by  the  defendant,  a  corporation  operating  a  colliery.  He  was 
engaged  at  a  salary  of  one  hundred  and  twenty-five  dollars  a 
month,  under  a  contract  which  provided  that  his  appointment 
was  to  be  **for  so  long  a  time  up  to  five  years,  that  said  M. 
H.  Corgan  satisfactorily  performs  his  duties  as  foreman  for 
said  company."  Plaintiff  also  purchased  seventy-five  shares 
^f  the  capital  stock  of  the  defendant  company,  par  value  one 
hundred  dollars  per  share,  for  which  he  paid  fifteen  hundred 
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dollars.  He  entered  upon  his  duties  under  the  contract  of  em- 
ployment and  so  continued  until  February  13,  1904,  when  he 
was  discharged.  He  then  brought  this  suit,  claiming  to  re- 
cover damages  for  the  breach  of  the  contract  of  employment, 
and  certain  dividends  and  profits  which  he  alleged  had  wrong- 
fully been  withheld  from  him  upon  the  seventy-five  shares  of 
stock  which  he  had  purchased. 

Upon  the  trial,  plaintiff  testified  that  Mr.  Lee,  the  manager, 
had  expressed  no  dissatisfaction  with  his  work;  but  that,  in 
January,  1904,  plaintiff  had  made  demands,  through  his  attor- 
ney, for  the  proportionate  profits  which  he  alleged  were  due 
him  on  his  stock,  and  thereupon  Lee  came  to  him  and  said  that 
he  could  not  have  a  man  in  his  employ  who  was  lawing  him, 
and  asked  plaintiff  to  withdraw  the  threatened  suit,  or  else  re- 
vsign.  Plaintiff  refused  to  resign,  and  Lee  then  said  he  would 
have  to  discharge  him,  which  he  did  after  thirty  days'  notice. 
He  testified  that  no  complaint  was  made  as  to  his  work,  and 
no  other  reason  was  given  for  the  discharge,  except  the  threat- 
ened ^^^  suit.  Prior  to  the  discharge,  the  plaintiff  had  sold 
his  stock  to  Mr.  Lee,  for  the  sum  of  five  thousand  dollars,  and 
had  transferred  it  to  him.  It  also  appears  from  the  testi- 
mony that  while  he  held  the  stock,  he  received  upon  it,  not 
as  dividends  formally  declared,  but  as  a  division  of  earnings, 
or  profits,  made  by  general  consent,  more  than  two  thottsand 
five  hundred  dollars.  On  cross-examination  plaintiff  admitted 
that  while  he  was  in  charge,  there  were  two  squeezes  or  **cave- 
ius''  at  the  mine,  which  resulted  in  considerable  loss  to  the 
defendant  company.  He  also  admitted  that  he  had  given 
no  notice  to  the  mine  inspector  of  the  fact  that  he  was  going 
to  rob  or  skip  the  pillars  in  the  mine,  which  action  was  the 
cause  of  the  caving  in.  Nor  did  he  give  the  mine  inspector 
notice  of  the  squeezes.  He  did,  however,  make  regular 
monthly  reports  to  the  mine  inspector  in  his  capacity  as  mine 
foreman. 

The  contract  of  employment  was  for  a  definite  term,  pro- 
vided the  duties  of  the  employment  were  satisfactorily  per- 
formed ;  and  the  only  reasonable  inference  from  the  language 
used  is  that  the  services  were  to  be  satisfactory  to  the  man- 
agement of  the  employer,  the  defendant  company.  Under 
such  a  contract,  it  is  weU  settled  that  the  employer  **has  the  ab- 
solute right,  whenever  he  becomes  in  good  faith  dissatisfied  with 
the  services  of  the  employe,  to  discharge  him ;  and  it  has  been 
held  immaterial  in  such  a  case  that  in  fact  no  valid  grounds 
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for  discharge  exist.  Under  a  contract  of  this  character  the 
'dissatisfaction  of  the  master  must  be  genuine" :  20  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  15.  It  is  suggested  here  that  dissatis- 
faction with  the  manner  in  which  plaintiff  performed  his  duties 
as  foreman  was  not  alleged  as  a  reason  for  the  discharge ;  but 
in  Allentown  Iron  Co.  v.  McLaughlin,  1.  Mon.  726,  it  was  held 
by  this  court  that  while  the  master  might  not  have  the  right 
to  discharge  his  servant  for  the  cause  assigned  by  him,  '4f,  at 
the  time,  the  defendant  company  had  a  right  to  discharge 
him  for  any  cause,  such  discharge  would  not  be  unlawful 
because  a  wrong  reason  had  been  given  for  it."  The  same 
principle  is  laid  down  in  Wood  on  Master  and  Servant,  sec- 
tion 121 :  "The  master  is  not  bound  to  give  any  reason  for  the 
dismissal  at  the  time,  and  if  he  does,  he  is  not  thereby  estopped 
from  setting  up  any  other  or  different  cause  which  really  ex- 
isted when  the  servant  was  discharged."  *^  Other  authori- 
ties to  the  same  effect  are  numerous.  Thus  in  Bossiter  V. 
Cooper,  23  Vt.  522,  where  a  contract  of  employment  provided 
that  the  employer,  if  he  became  dissatisfied,  had  the  right  to 
dismiss  the  employ^  upon  giving  him  one  day's  notice,  it  was 
held  that  the  employer  was  at  liberty  at  any  time  to  put  an 
end  to  the  contract,  without  informing  the  employ^  of  the 
ground  of  his  dissatisfaction,  and  without  in  fact  having  any 
satisfactory  reason  for  it.  In  Koehler  v.  Buhl,  94  Mich.  496, 
54  N.  W.  157,  it  was  said :  "It  is  settled  law  that,  where  a  per- 
son contracts  to  do  work  to  the  satisfaction  of  his  employer, 
the  employer  is  the  judge,  and  the  question  of  the  reasonable- 
ness of  his  judgment  is  not  a  question  for  the  jury."  As  we 
coincide  with  this  view  of  the  case,  it  is  unnecessary  to  examine 
the  grounds,  which  the  court  below  regarded  as  sufScient  to 
justify  the  defendant  company  in  discharging  the  plaintiff 
from  its  employment.  The  evidence  is  ample  to  show  that  the 
dissatisfaction  was  genuine,  and  there  is  nothing  to  show  that 
it  was  malicious.  Whether  or  not  it  was  well  founded,  we 
need  not  inquire. 

As  to  the  question  raised  by  the  second  assignment,  we  can 
see  no  error  in  the  exclusion  of  the  evidence  which  was  offered 
to  show  that  the  plaintiff  had  not  received  the  share  which  he 
claimed  of  the  surplus  funds  in  the  treasury  of  the  company. 
In  his  statement,  the  plaintiff  claims  dividends  or  profits. 
But  he  does  not  allege  that  dividends  as  sucn  have  been  de- 
clared by  the  corporation.  On  the  contrary,  the  offer  of  evi- 
dence which  was  excluded,  expressly  admitted  that  no  divi- 
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dends  had  been  declared.  Until  they  were,  the  plaintiff  wa» 
in  no  condition  to  lay  claim  to  them  in  this  suit.  ^'A  share- 
holder cannot  ordinarily  sue  the  corporation  for  his  share  of 
accumulated  profits  until  a  dividend  has  been  declared — a 
matter  which  generally  rests  within  the  sound  discretion  of 
the  directors,  which  discretion  the  courts  will  not  control  un- 
less it  has  been  plainly  abused":  10  Cyc.  of  Law  &  Pr.  566. 
If  any  such  agreement  was  made  as  plaintiff  sets  forth  in  his 
statement,  under  which  the  dividends  and  profits  were  to  be 
declared  and  paid  monthly,  it  could  be  enforced  only  in  a 
court  of  equity.  It  will  be  remembered,  also,  that  the  plain- 
tiff had  sold  his  stock  prior  to  the  bringing  of  this  suit ;  and  as 
admittedly  no  dividend  had  actually  been  declared  prior  to 
the  transfer  of  the  ^^  stock,  it  is  difficult  to  see  how  the  plain- 
tiff has  any  standing  in  this  respect.  Nor  would  he  have  any 
right  to  participate  in  any  distribution  of  profits  made  after 
the  transfer.  The  law  in  this  respect  is  thus  summed  up  in  2 
Cook  on  Corporations,  fifth  edition,  section  539 :  ''As  between 
the  vendor  and  vendee  of  shares  of  stock,  it  is  a  settled  rule 
that  the  vendee  is  entitled  to  all  the  dividends  of  the  stock 
which  are  declared  after  the  sale  of  the  stock.  Even  though 
the  transfer  has  not  been  recorded,  the  transferee  has  a  right 
to  the  dividends  as  against  the  transferrer.  The  law,  more- 
over, refuses  to  investigate  the  question  when  the  dividend  was 
earned.  In  contemplation  of  law  the  net  profits  are  earned 
at  the  instant  the  dividend  is  declared.  This  rule  is  just,  in- 
asmuch as  the  accrued  profits  and  expected  dividends  enter 
into  the  value  and  price  at  which  the  stock  is  sold":  Citing 
Coleman  v.  Columbia  Oil  Co.,  51  Pa.  74,  and  numerous  other 
cases. 

In  the  act  of  June  2,  1891,  Public  Laws,  176,  article  12, 
rule  1,  it  is  provided  that  **The  owner,  operator  or  superin- 
tendent of  a  mine  or  colliery  ....  shall  place  the  under- 
ground workings  thereof,  and  all  that  is  related  to  the  same, 
under  the  charge  and  daily  supervision  of  a  competent  person 
who  shall  be  called  'mine  foreman.'  "  Article  14,  section  2, 
provides  that  *'The  owner,  operator  or  superintendent  of  a 
mine  or  colliery"  shall  give  notice- to  the  mine  inspector  in 
certain  cases,  among  others,  ''Fifth.  Where  the  pillars  of  a 
mine  are  to  be  removed  or  robbed,"  and  ** Sixth.  Where  a 
squeeze  or  crush  or  any  other  cause  or  change  may  seem  to 
affect  the  safety  of  persons  employed  in  any  mine. "  It  would 
seem,  therefore,  that  the  court  below  was  in  error  in  hold- 
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ing  that  the  plaintiff,  who  was  employed  as  a  ''mine  fore- 
man,*' and  whose  duties  as  such  were  confined  to  the  under- 
ground portion  of  the  colliery  which  constituted  the  mine 
proper,  was  the  superintendent  of  the  colliery  within  the 
meaning  of  the  act.  If  he  was  not  superintendent,  he  was 
not  required  imder  the  law  to  give  the  notices  prescribed 
ty  article  14.  Even  had  he  been  so  required,  the  same  duty 
rested  upon  the  owner  and  operator  of  the  mine,  and  the 
consequences  of  their  default  could  not  justly  be  visited  upon 
the  plaintiff  unless  the  performance  of  that  particular  duty 
had  been  delegated  to  him,  and  of  this  there  was  'no  evidence. 
However,  if  the  plaintiff  failed  to  make  out  *®*  a  case  that 
entitled  him  to  go  to  the  jury,  the  court  below  committed  no 
error  in  refusing  to  take  off  the  nonsuit,  even  if  it  did  as- 
sign an  erroneous  reason  for  its  entry.  To  quote  from  Brew 
V.  Hastings,  206  Pa.  155,  55  Atl.  922:  **As  we  have  more  than 
once  said,  we  do  not  review  reasons  for  judgments.  If  the 
judgment  be  right,  even  though  the  reasons  given  wholly 
fail  to  sustain  it,  or  would  logically  lead  to  a  different  one^ 
it  must  stand." 

The  judgment  of  compulsory  nonsuit  entered  in  this  case 
is  affirmed. 


The  'Remedies  of  Employes  Wrongfully  Discharged  by  their  employer 
are  discussed  in  the  notes  to  Decamp  y.  Hewitt,  43  Am.  Dec.  205; 
McMuUan  y.  Dickinson  Co.,  51  Am.  St.  Bep.  515. 

Dividends  on  Corporate  Stock  belong  to  the  person  holding  it  at  the 
time  they  are  declared:  Clark  y.  Campbell,  23  Utah,  569,  90  Am.  St. 
Kep.  716;  White  River  Say.  Bank  v.  Capital  Sav.  Bank,  77  Vt.  123, 
107  Am.  St.  Rep.  754.  As  between  the  yendee  and  vendor  of  stock, 
dividends  declared  after  the  sale  belong  to  the  vendee,  although  the 
transfer  has  been  recorded  in  the  books  of  the  corporation:  Qem- 
mell  v.  Davis,  75  Md.  546,  32  Am.  St.  Rep.  412. 

A  "Right  of  Action  for  Dividends  declared  by  a  corporation  accrues 
when  each  dividend  is  declared:  Winchester  etc.  Turnpike  Co.  v. 
Wickliffe,  100  Ky.  531,  66  Am.  St.  Rep.  356;  Ford  v.  Easthamptoa 
Bubber  Thread  Co.,  158  Mass.  84,  35  Am.  St.  Rep.  462. 
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COMMONWEALTH  v.  LOUGHHBAD. 

[218  Pa.  429,  67  Atl.  747.] 

HOMICIDB— Killing  to  Preveat  BBCKfie^—Jt  &  misdemeanor  bas 
t>eeii  committed,  and  is  charged  in  the  warrant,  flight  of  the  ac- 
cused from  an  officer  even  after  actual  capture  and  enstodyy  there 
haying  been  no  conviction,  will  not  justixy  the  ose  of  a  deadly 
weapon,  and  a  killing  in  such  a  ease  is  manslaughter  at  least,  (pp. 
696,  897.) 

HOMICIDE— Killing  to  PrsTent  Escape.— In  a  case  of  arrest 
for  misdemeanor,  an  officer  is  never  required  to  retreat,  and  may 
meet  force  wilh  force,  but  he  cannot  justifiably  take  the  life  of  a 
person  who  is  fleeing  from  arrest,  or  of  one  who  has  been  arrested 
and  has  escaped  from  custody  and  is  fleeing  from  him,  when  the  charge 
is  simply  a  misdemeanor,     (pp.  896,  897.) 

S.  Bell,  S.  v.  Wilson  and  H.  B.  Hartswiek,  for  the  appe- 
lant. 

J.  A.  Gleason,  J.  H.  Eelley,  district  attorney,  and  W.  BL 
Patterson,  for  appellee. 

^^  Per  CURIAM.  This  appeal  is  from  a  conviction  of 
voluntary  manslaughter.  The  appellant  was  a  constable,  and 
was  deputized  by  another  constable  to  assist  him  in  arrest- 
ing a  number  of  persons  who  were  charged  in  the  warrant 
with  assault  and  battery,  disorderly  conduct  and  malicious 
destruction  of  property.  After  one  of  the  persons  named  in 
the  warrant  had  been  taken  into  custody,  he  broke  away  from 
the  ofiScers  and,  while  running  to  effect  his  escape,  he  was 
shot  and  killed  by  the  appellant.  ****  The  instruction  to  the 
jury  on  the  main  point  of  the  defense  was  that  where  a  mis- 
demeanor has  been  committed  and  is  charged  in  the  war- 
rant, flight  from  an  officer  even  after  actual  capture  and 
custody,  there  having  been  no  conviction,  will  not  justify  the 
use  of  a  deadly  weapon. 

This  was  a  correct  statement  of  the  law.  The  rule  is  other- 
wise when  felony  has  been  charged  or  has  been  committed  in 
the  presence  of  the  officer.  While  in  the  case  of  a  misde- 
meanor, an  officer  is  never  required  to  retreat,  and  may  meet 
force  with  force,  he  cannot  justifiably  take  the  life  of  a  person 
who  is  fleeing  from  arrest  or  of  one  who  has  been  arrested 
and  has  escaped  from  custody  and  is  fleeing  from  him:  2 
Bishop's  New  Criminal  Law,  sec.  650;  Kerr  on  Homicide,  li 
In  Wharton  on  Homicide,  third  edition,  1907,  page  741,  it  is 
said:  ''An  officer  has  no  right  to  shoot  a  person  who  is  merely 
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ronning  away  from  him  without  committing  any  violence, 
when  under  arrest  or  to  void  arrest  for  a  misdemeanor.  He 
must  at  least  stop  short  of  force  which  will  result  in  the  sacri- 
fce  of  human  life;  and  a  killing  in  such  a  case  is  man- 
slaughter at  least.'' 

We  find  no  merit  in  any  of  the  assignments  of  error.    The 
judgment  is  affirmed. 


An  Officer  is  not  Justified  in  Killing  a  mere  mledenieaTiant,  to  effect 
his  arrest  or  to  prevent  his  escape  after  arrest:  State  v.  Smith, 
127  Iowa,  534,  109  Am.  Bt.  Bep.  402;  note  to  State  ▼.  £vaii%  ft4  Am. 
8t  Bep.  679-703. 


THOMPSON  V.  BALTIMORE   AND   OHIO  RAILROAD 

COMPANY. 

[218  Pa.  444,  67  Atl.  768.] 

SAIZiBOADfl — ^Turntables— Injury  to  Oblldren.— If  m  railroad 
company  erecte  a  turntable  in  ite  own  yard  in  a  populous  part  of  a 
eity  and  leaves  it  unlocked  when  not  in  use,  it  owes  the  duty  to  a 
trespassing  child  attracted  thereto  through  an  open  gateway  not  to 
injure  him  intentionally,  but  it  ie  under  no  active  duty  to  take  care 
of  him,  either  by  keeping  him  out  of  the  yard,  or  by  protecting  him 
from  injury  after  he  has  entered  it  from  his  own  acts,  or  the  acts 
of  others,  who,  like  himself,  have  entered  without  permission,  (p. 
900.) 

INFANTS — ^Trespassers— Use  of  Land  by  Owner. — ^The  owner 
of  land  who  makes  changes  on  it,  in  the  course  of  its  beneficial  use, 
'whieh  tend  to  attract  children  and  to  expose  them  to  danger,  is  under 
no  obligation  to  take  special  precautions  for  their  safety  when  they 
enter  without  permission,     (p.  900.) 

W.  B.  Linn,  for  the  appellant. 

C.  N.  Parrar,  Jr.,  and  J.  J.  McDevitt,  Jr.,  for  the  appelleea. 

***•  FELL,  J.  The  defendant  maintained  a  large  train 
yard,  used  for  the  shifting  and  storage  of  cars  and  the  re- 
ceipt and  delivery  of  freight,  in  close  proximity  to  a  thickly 
populated  section  of  the  city  of  Philadelphia.  Ten  or  twelve 
feet  from  an  entrance  to  the  yard  from  a  public  street  there 
-was  a  turntable,  which  was  not  kept  locked  when  not  in  use 
bnt  was  fastened  by  a  brake  that  anyone  could  open.  A  high 
board  fence  surrounded  the  yard,  but  in  places  it  was  broken 
and  the  gates  were  usually  open.  Little  or  no  effort  appears 
to  have  been  made  to  exclude  the  public  from  the  yard,  and 
at  times  it  was  used  by  persons  residing  in  the  vicinity  as  a 
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playground.  One  of  the  **''  plaintiffs,  a  boy  not  quite  eight 
years  of  age,  entered  the  yard  at  night  through  an  open  gate- 
way, and  while  standing  near  the  turntable,  with  which  some 
children  were  at  the  time  playing,  was  struck  by  a  project- 
ing bar  which  they  used  in  turning  it,  and  was  thrown  into 
the  pit  and  caught  between  the  wall  and  the  turntable. 

The  principles  that  fix  the  relation  between  a  land  owner 
and  a  person  entering  on  the  land  without  permission  were 
fully  considered  in  OiUis  ▼•  Pennsylvania  R.  R.  Co.,  59  Pa. 
129,  98  Am.  Dec.  317,  a  case  in  which  the  plaintiff  was  in- 
jured by  the  breaking  down  of  a  station  platform  on  which 
he  was  standing,  from  mere  curiosity,  to  witness  the  approach 
of  a  train.  It  was  there  held  that  the  permissive  use  of  the 
platform  by  persons  not  having  business  with  the  company 
imposed  on  it  no  liability  for  defects  in  construction,  and  that 
a  person  using  the  private  property  of  another,  by  permis- 
sion or  sufferance,  takes  upon  himself  the  risks  incident  to 
it.  It  was  said  in  the  opinion  by  Sharswood,  J.:  '^It  wiU 
appear  on  an  examination  of  the  interesting  and  elaborate 
discussions  in  the  English  courts  of  the  question  whether  an 
action  could  be  supported  by  such  trespasser  for  personal 
harm  occasioned  by  the  spring-gun,  mantrap,  or  dog-spike, 
set  on  the  grounds  of  the  defendant,  in  which  it  was  deter- 
mined that  where  there  was  no  proper  warning  given,  such 
an  action  weU  lies,  that  it  rested  mainly  on  the  ground 
that  a  man  cannot  lawfully  do  indirectly  that  which  it  is  un- 
lawful for  him  to  do  directly.  He  cannot  shoot  or  maim  or 
set  a  ferocious  dog  upon  a  mere  trespasser.  He  shall  not 
there  place  a  concealed  machine  where  it  will  be  likely  to  do 
the  same  thing,  or  let  such  a  dog  loose  in  his  grounds  with- 
out warning :  Deane  v.  Clayton,  7  Taunt.  489 ;  Ilott  v.  Wilkes, 
3  Bam.  &  Aid.  304;  Bird  v.  Holbrook,  4  Bing.  628.  It  is» 
however,  equally  welj  settled  that  the  owner  of  property  is 
not  liable  to  a  trespasser,  or  to  one  who  is  on  it  by  mere 
permission  or  sufferance,  for  negligence  of  himself  or  ser- 
vants, or  for  that  which  would  be  a  public  nuisance  if  it  were 
in  a  public  street  or  common  where  all  persons  have  a  I^al 
right  to  be  without  question  as  to  their  purpose  or  business." 

In  Qramlich  v.  Wurst,  86  Pa.  74,  27  Am.  Rep.  684,  a  con- 
tractor,  who  was  in  exclusive  possession  of  land  for  the  pur- 
pose of  carrying  out  his  contract,  had  caused  an  excavation 
to  be  made  and  had  '**•  left  it  unguarded  at  night.  A  per- 
son crossing  the  land  fell  into  the  excavation  and  waa  killed. 
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In  the  opinion  denying  the  right  to  recover  it  was  said:  ''The 
law  fully  recognizes  the  right  of  him,  who,  having  dominion 
of  the  soil,  without  malice  does  a  lawful  act  on  his  own 
premises  and  leaves  the  consequences  of  an  act  thereby  hap- 
pening where  they  belong,  upon  him  who  has  wandered  out 
of  his  way,  though  he  may  have  been  guilty  of  no  negligence 
in  the  ordina]i^  acceptation  of  the  term."    In  Gillespie  v. 
McGowan,  100  Pa.  144,  45  Am.  Rep.  365,  a  child  under  eight 
years  of  age  was  drowned  in  an  abandoned  well,  eighty  feet 
from  a  city  highway,  in  an  uninclosed  lot  which  was  a  place 
of  resort  in  hot  weather.    The  instruction  to  the  jury  that 
''The  true  principle  which  must  be  applied  to  a  case  of  this 
kind  is  this:  The  owner  of  premises  in  the  neighborhood  of 
a  populous  city,  and  opening  on  a  public  highway,  must  so 
use  them  as  to  protect  those  who  stray  upon  them.''  was  ex- 
pressly disapproved  and  the  judgment  for  the  plaintiff  was 
reversed.     In  Baltimore  &  Ohio  R.  R.  Co.  v.  Sehwindling, 
101  Pa.  258,  47  Am.  Rep.  706,  a  boy  under  six  years  of  age 
went,  for  his  own  amusement,  on  the  platform  of  a  railroad 
station  to  observe  an  approaching  train  and  was  struck  by 
an  iron  step  which  was  bent  and  projected  a  few  inches  from 
the  car.    A  judgment  for  the  plaintiff  was  reversed  on  the 
ground  that  the  company  owed  him  no  duty  of  protecMon 
under  the  circumstances.     This  principle  has  been  applied  in 
a  variety  of  cases  of  trespass  by  children.    In  Rodgers  v. 
Lees,  140  Pa.  475,  23  Am.  St.  Rep.  250,  21  Atl.  399,  12  L. 
R.  A.  216,  it  was  applied  in  a  case  where  a  child  took  hold  of 
a  chain  which  was  a  part  of  a  hoisting  apparatus  and  was 
over  a  sidewalk  outside  of  the  building  line;  in  Moore  v. 
Pennsylvania  R.  R.  Co.,  99  Pa.  301,  44  Am.  Rep.  106,  where 
a  boy  was  walking  along  the  tracks  of  a  railroad  on  the  outer 
ends  of  the  sleepers  and  was  injured  by  a  passing  train;  in 
Oil  City  etc.  Bridge  Co.  v.  Jackson,  114  Pa.  321,  6  Atl.  128, 
where  a  boy  in  crossing  a  bridge  walked  on  a  gaspipe  five 
inches  in  diameter  and  fell  through  an  opening  in  the  floor. 
Of  Hydraulic  Works  Co.  v.  Orr,  83  Pa.  332,  relied  on  by 
the  plaintiffs,  it  has  often  been  said  that  it  is  authority  for 
its  own  facts,  and,  as  far  as  it  appears  to  sanction  the  doc- 
trine that  a  child  cannot  be  treated  as  a  trespasser,  it  has 
been  expressly  overruled :  See  Gillespie  v.  McGowan,  100  Pa. 
144,  45  Am.  Rep.  365,  and  Rodgers  v.  Lees,  140  Pa.  475,  23 
Am.  St.  Rep.  250,  21  Atl.  399,  12  L.  R.  A.  216.     In  the  first 
of  these  cases  it  **^  was  said:  **In  Hydraulic  Works  Co.  v. 
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Orr,  83  Pa.  332,  there  was  a  recklessness  that  may  be  said 
to  partake  of  the  nature  of  wantonness,  and  it  is  only  npon 
this  principle  that  judgment  can  be  logically  sustained.''  In 
DuflEy  V.  Sable  Iron  Works,  210  Pa.  326,  59  AtL  1100,  an 
open  vat)  into  which  hot  tar  and  grease  were  run,  had  been 
placed  in  an  open  space  so  near  the  line  of  the  street  that 
a  child  might  unconsciously  walk  into  it.  In  Rachmel  t. 
Clark,  205  Pa.  314,  54  Ati.  1027,  62  L.  R.  A.  959,  the  de- 
f endants  had  used  for  storage  the  sidewalk  of  a  street  in  con- 
nection with  an  open  paved  space  in  front  of  their  building, 
separated  from  the  street  only  by  an  imaginary  line.  The 
negligence  was  in  placing  on  a  public  way,  where  all  per- 
sous  had  a  right  to  be,  a  slab  of  slate  in  such  a  position  that 
the  touch  of  a  child's  hand  would  cause  it  to  fall. 

The  fact  that  the  person  injured  was  a  child  makes  no 
difference  unless  there  was  negligence.  The  plaintiff's  youth 
relieves  him  of  the  charge  of  contributory  negligence,  but 
it  does  not  give  rise  to  an  imputation  of  negligence  on  the 
part  of  the  defendant.  He  was  where  he  had  no  right  to  be, 
on  the  property  of  the  defendant,  which  it  was  using  in  a 
lawful  manner  for  a  lawful  purpose  in  the  conduct  of  its 
business.  It  owed  him  the  duty  not  to  injure  him  intention- 
sliy,  but  it  was  under  no  duty  actively  to  take  care  of  him 
either  by  keeping  him  out  of  the  yard  or  by  protecting  him 
after  he  had  entered  it  from  his  own  acts  or  the  acts  of  others 
who,  like  him,  had  entered  without  permission.  There  was 
no  negligence  unless  there  was  breach  of  duty.  There  was 
no  breach  of  a  duty  owing  an  adult.  An  owner  of  land  s 
not  liable  for  its  condition  to  an  adult  who  enters  without 
permission.  Unless  a  different  standard  of  duty  is  to  be  ^- 
tablished  as  to  a  child,  there  was  no  liability  in  this  case. 

Whether  an  owner  of  land  who  makes  changes  on  it  in  the 
course  of  its  beneficial  use,  which  tend  to  attract  children  and 
to  expose  them  to  danger,  is  under  a  duty  to  take  special  pre- 
cautions for  their  safety,  is  a  question  on  which  there  is  a 
conflict  of  authority.  That  such  a  duty  exists  has  been  as> 
serted  in  some  jurisdictions  and  denied  in  others.  The  earlier 
cases  on  the  subject  followed  Sioux  City  etc.  R.  R,  Co.  '^ 
Stout,  84  U.  S.  657,  21  L.  ed.  745,  but  the  tendency  of  tbe 
later  decisions  is  decidedly  against  the  imposition  of  sucli  a 
duty;  some  of  the  courts  that  adopted  the  ruling  in  Sioux 
City  etc.  R.  R.  Co.  v.  Stout  have  since  repudiated  it,  '**• 
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others  have  followed  it  with  hesitation  or  have  limited  its 
application  to  a  particular  class  of  improvements. 

The  establishment  of  such  a  duty  would  create  a  restraint, 
which  in  some  cases  would  amount  to  a  prohibition,  upon  a 
mode  of  beneficial  use  of  land,  for  the  protection  of  intruders 
and  intermeddlers.  It  is  difficult  to  see  any  ground  upon 
which  such  a  duty  can  be  placed.  An  owner  is  not  liable  for 
leaving  his  land  in  its  natural  shape.  Why  should  he  be  held 
liable  for  placing  structures  upon  it  which  are  harmless  in 
themselves  and  are  necessary  for  the  lawful  use  he  wishes  to 
make  of  itf  It  cannot  be  said  that  he  invites  or  allures  chil< 
dren  because  no  such  intention  in  fact  exists,  nor  that  he  sets 
a  trap  for  the  innocent  and  unwary.  The  law  does  not  im- 
pose a  duty  upon  the  land  owner  to  take  special  precautions 
for  a  class  of  persons,  a  doctrine  which,  if  carried  to  its  logi- 
cal conclusion,  would,  as  was  said  in  Gillespie  v.  McGtowan, 
100  Pa.  144,  45  Am.  Rep.  365,  ''charge  the  duty  of  the 
protection  of  children  upon  every  member  of  the  community 
except  their  parents."  In  Delaware,  L.  &  W.  R.  R.  Co.  v. 
Reich,  61  N.  J.  L.  635,  68  Am.  St.  Rep.  727,  40  Atl.  682,  41 
L.  R.  A.  831,  it  was  said  by  Gummere,  J.:  "The  viciousness 
of  the  reasoning  which  fixes  the  liability  on  the  land  owner 
because  the  child  is  attracted  lies  in  the  assumption  that  what 
operates  as  a  temptation  to  a  person  of  immature  mind  is, 
in  effect,  an  invitation.    Such  an  assumption  is  unwarranted." 

If  the  standard  of  duty  contended  for  is  set  up,  it  will  be 
an  exception  to  the  general  rule  and  a  wide  and  dangerous 
extension  of  the  liability  governing  the  ownership  of  prop- 
erty ;  where  it  would  logically  end  it  is  difficult  to  determine. 
Ab  was  suggested  in  Gillespie  v.  McGowan,  100  Pa.  144,  45 
Am.  Rep.  365,  it  might  make  it  "the  duty  of  the  owner  of 
a  fruit  tree  to  cut  it  down  because  a  boy  trespasser  may 
possibly  fall  from  its  branches."  In  tiie  opinion  in  Turess 
V.  New  Yoit  etc.  R.  R.  Co.,  61  N.  J.  L.  314,  40  Atl.  614,  fit 
was  said  by  Magie,  C.  J. :  "It  is  obvious  that  the  principle  on 
which  the  rule  rests,  if  sound,  must  be  applicable  more  widely 
than  merely  to  railroad  companies  and  the  turntables  main- 
tained by  them.  It  would  require  a  similar  rule  to  be  ap- 
plied to  all  owners  and  occupiers  of  land  in  respect  to  any 
structure,  machinery  or  implement  maintained  by  them  there- 
on, which  possesses  a  like  attractiveness  and  furnishes  a  like 
temptation  to  young  children.  He  who  erects  a  tower  capable 
of  ^^^  l)eing  climbed,  and  maintains  thereon  a  windmill  to 
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pump  water  to  his  bnildings ;  he  who  leaves  his  mowing  ma- 
chine or  dangerous  agricultural  implements  in  his  field  after 
his  day's  work;  he  who  maintains  a  pond  in  which  boys  may 
swim  in  summer  and  on  which  they  may  skate  in  winter — 
would  seem  to  be  amenable  to  this  rule  of  duty/' 

The  doctrine  of  the  so-called  turntable  cases  has  been  dis- 
approved in  Walsh  v.  Fitchburg  R  R.  Co.,  145  N.  Y.  301, 
45  Am.  St.  Rep.  615,  39  N.  E.  1068,  27  L.  R.  A.  724;  Walker's 
Admr.  v.  Potomac  etc.  R.  R.  Co.,  105  Ya.  226,  115  Am.  St 
Rep.  861,  53  S.  E.  113 ;  7  L.  R.  A.,  N.  S.,  1019 ;  Delaware  etc. 
R.  R.  Co.  V.  Reich,  61  N.  J.  L.  635,  68  Am.  St.  Rep.  727,  40 
Atl.  682,  41  L.  R.  A.  831 ;  Daniels  v.  New  York  &  N.  E.  R.  R 
Co.,  154  Mass.  349,  26  Am.  St.  Rep.  253,  28  N.  E.  283,  13 
L.  R.  A.  248 ;  Frost  v.  Eastern  R  R.  Co.,  64  N.  H.  220 ;  Pa- 
olino  V.  McKendall,  24  R.  I.  432,  96  Am.  St.  Rep.  736,  53 
Atl.  268,  60  L.  R.  A.  133 ;  Ryan  v.  Towar,  128  Mich.  463,  92 
Am.  St.  Rep.  481,  87  N.  W.  644,  55  L.  R.  A.  310;  Dobbins 
V.  Missouri  etc.  Ry.  Co.,  91  Tex.  60,  66  Am.  St.  Rep.  856,  41 
S.  W.  62,  38  L.  R.  A.  573 ;  Ritz  v.  Wheeling,  45  W.  Va.  262, 
31  S.  E.  993,  43  L.  R.  A.  148,  and  in  many  other  cases.  The 
doctrine  is  a  sweeping  innovation  on  the  settled  common-law 
rule  that  a  land  owner  is  not  liable  for  the  condition  of  his 
premises  to  one  who  enters  them  without  permission.  We 
are  of  opinion  that  it  is  not  sound  in  principle  and  that  it 
cannot  be  sustained. 

The  judgment  is  reversed  and  judgment  is  now  entered  for 
the  defendant. 

Mr.  Justice  Mestresat  DUuentad,  and  said  in  part,  that  *'t1ie  ques- 
tion involved  in  this  eaae  is  not  a  new  one,  either  here  or  in  manv 
•other  jurisdictions.  It  is  attempted  in  the  opinion  to  show  that  the 
principle  announced  by  the  majority  of  the  court  is  the  law  in  many 
jurisdictions,  including  our  own,  and  that  the  contrary  doctrine  is  a 
sweeping  innovation  on  fhe  settled  common-law  rule  that  a  land  owner 
is  not  liable  for  the  condition  of  his  premises  to  one  who  enters  with- 
out permission.  I  do  not  agree  with  either  of  these  conclusiona.  On 
the  contrary,  while  the  right  of  the  child  to  be  protected,  under  the 
circumstances  of  this  ease,  has  been  attacked,  yet  with  deferenee 
I  submit  that  the  weight  of  judicial  decisions  and  of  text-book  an- 
thoritj  is  overwhelmingly  against  the  doctrine  announced  in  the 
jnajority  opinion. 

''A  half  century  ago  this  court,  in  the  case  of  Bauch  t.  Lloyd, 
dl  Pa.  353,  72  Am.  Dec.  747,  approved  the  principle  announced  in 
the  leading  English  case  of  Lynch  v.  Kurdin,  1  Q.  B.  29,  and  re- 
fused to  foUow  the  contrary  doctrine  adopted  ia  New  York  aad 
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one  or  two  other  states.  Mr.  Justice  Woodward,  speaking  for  the 
eonrt,  said:  'Bat  that  the  same  role  should  not  be  applied  to  a  ehild 
of  tender  years  was  so  successfully  demonstrated  by  Lord  Denman 
in  Lynch  t.  Nurdin,  6  AdL  ft  E.  30,  and  by  Chief  Justice  Bedfield 
ia  Robinson  y.  Cone,  28  Yt.  213,  64  Am.  Dee.  67,  that  I  shall  content 
myself  with  referring  to  their  reasonings.  Nor  am  I  unmindful  of 
the  counter  current  of  autftorities  in  New  York,  but  the  pre- 
ponderance of  both  reason  and  authority  will  b^  found  favorable  to 
the  two  adjudications  first  named.  Every  case  is  to  be  determined 
by  its  own  circumstances,  and  that  children  are  to  be  held  responsible 
only  for  the  discretion  of  children  seems  self-evident  propositions.  A 
blind  man  is  not  bound  to  see,  a  deaf  man  to  hear,  nor  a  lunatic 
to  reason;  and  yet  they  have  a  right  to  redress  for  injuries  inflicted 
by  the  negligence  of  others.  Children  of  tender  age  are  not  respon- 
sible to  the  law  either  criminally  or  civilly;  and  that  for  want  of  dis- 
cretion.' It  was  there  held  that  where  a  child  of  tender  years  at- 
tempted to  pass  under  a  train  of  railroad  cars,  negligently  left 
standing  on  the  crossing  of  a  public  street  and  by^  which  he  was 
injured,  the  owners  of  the  cars  were  liable,  but  under  similar  circum- 
stances they  would  not  have  been  liable  if  an  adult  had  been  in- 
jured. In  Oillis  V.  Pennsylvania  B.  B.  Co.,  69  Pa.  129,  98  Am.  Dec. 
317,  relied  on  to  sustain  the  position  of  the  majority  of  the  court 
in  the  present  ease,  Mr.  Justice  Sharswood,  delivering  the  opinion, 
declared  the  doctrine  of  Lynch  v.  Nurdin  still  to  be  the  law,  saying: 
'No  reference  is  made  in  the  opinion  (he  referred  to)  to  Lynch  v. 
Nurdin,  1  Q.  B.  29,  a  decision  much  controverted,  but  one  which 
has  stood  its  ground.' 

"In  Hydraulic  Works  Co.  v.  Orr,  83  Pa.  332,  a  ehild  six  years 
old,  while  at  play,  strayed  from  the  street  through  an  open  gate 
Into  an  alley  and  was  killed  by  a  falling  platform  twenty-four 
feet  from  the  street,  which  was  raised  and  lowered  in  receiv- 
ing and  shipping  goods.  At  the  entrance  to  the  alley  where  it 
abutted  on  the  street  was  a  gate,  which  was  posted  'Private'  and 
'No  admittance.'  The  gate  was  frequently  open,  although  the  em- 
ployte  of  the  factory  which  adjoined  the  alley  were  instructed  to 
keep  it  shut.  The  father  and  mother  of  the  child  brought  an  action 
to  reeover  damages  for  his  death  on  the  ground  that  the  defendant 
was  guilty  of  negligence  in  respect  to  the  condition  or  character  of 
the  platform  and  in  not  keeping  the  gate  fronting  on  the  street 
elosed.  There  was  a  verdict  and  judgment  for  the  plaintiffs  which 
were  sustained  by  this  court.  It  was  there  held,  in  the  language  of 
the  syllabus,  that  while  it  is  true,  in  general,  that  where  no  duty 
is  owed  no  liability  arises,  this  rule  varies  with  circumstances,  and 
where,  therefore,  an  owner  has  reason  to  apprehend  danger  from  the 
peenliar  situation  of  his  property  and  its  openness  to  accident,  the 
question  of  duty  then  becomes  one  for  a  jury,  to  be  determined  upon 
all  its  facts  of  the  probability  of  danger  and  the  grosaneas  of  the 


904  Ambmcan  Statb  Reports,  Vol,  120.  [Pa. 

act  of  imputed  negligence.  Chief  Justice  Agnew  delivered  tte 
opinion  and  in  part  said:  'Now,  can  it  be  rigfateonsly  sand  that  the 
owner  of  frach  a  dangerous  trap,  held  by  no  fastening,  so  liable  to  drop^ 
so  near  a  public  thoroughfare,  so  often  open  and  exposed  to  the 
entries  of  persons  on  business,  by  accident,  or  from  curiosity,  owes  no 
duty  to  those  who  will  be  probably  theref  The  common  feeling  of 
mankind,  as  well  as  the  maxim  **&c  utere  tuo  ut  aHenmn  non 
laedas, ' '  must  say  th)p  cannot  be  true — that  this  spot  is  not  so  private 
and  secluded  as  that  a  man  may  keep  dangerous  pits  or  deadfalls 
there  without  a  breach  of  duty  to  society.  On  the  contrary,  the 
mind,  impelled  by  the  instincts  of  the  heart,  sees  at  once  that  in 
such  a  place,  and  under  these  circumstances,  he  had  good  reason 
to  expect  that  one  day. or  other  some  one,  probably  a  thoughtless 
boy  in  the  buoyancy  of  play,  would  be  led  there,  and  injury  would 
follow — especially,  too,  when  prompted  by  knowledge  that  a  fas- 
tening was  needed.  Perhaps  the  best  monitor  in  such  a  case  la  the 
conscience  of  one  who  feels,  in  his  dreadful  recollection,  the  emsh- 
ing  sense  that  he  had  left  such  an  engine  of  ill  to  take  the  life  of 
an  innocent  child.'  Mr.  Justice  Paxson  disagreed  with  the  views 
expressed  in  the  opinion  of  the  chief  justice  and  noted  his  dissent  on 
the  record. 

''Hydraulic  Works  y.  Orr,  83  Pa.  332,  has  been  followed  and  ap- 
proved  by  this  court  in  all  the  cases  on  the  subject,  if  we  except 
some  dicta  used  in  the  opinions  in  one  or  two  cases.  In  Qramlich 
V.  Wurst,  86  Pa.  74,  27  Am.  Bep.  684,  Mr.  Justice  Woodward,  deliv- 
ering the  opinion  and  speaking  of  Hydraulic  Works  Co.  v.  Orr,  83  Pa. 
332,  says:  'No  cause  was  ever  more  justly  decided.  It  was  the 
case  suggested  by  Baron  Martin  in  Hardcastle  v.  South  Yorkshire  By. 
Co.,  of  a  dangerous  appliance  adjoining  a  public  way.  The  children 
were  trespassers  certainly,  but  then  they  were  children,  and  the  de- 
fendants were  bound  to  have  regard  for  the  reckless  and  thoughtleas 

traits  of  childhood Even  a  trespasser  may  have  redress  for 

negligent  injuries  inflicted  upon  him Hydraulic  Works  Co.  v. 

Orr,  83  Pa.  332,  rested  on  principles  and  precedents  that  sustained 
it  amply,  but  which  have  no  application  here. '  Schilling  v.  Abemethy^ 
112  Pa.  437,  66  AnL  Bep.  320,  3  AtL  792,  quotes  from  and  follows  Hy- 
draulic Works  V.  Orr,  83  Pa.  332.  Mr.  Justice  Gordon,  delivering  the 
opinion,  said:  'We  there  held  (Hydraulic  Works  Co.  v.  Orr)  that 
circumstances  may  beget  duties  which  under  ordinary  circumstances 
cannot  be  implied,  and  that  when  such  circumstances  are  shown  to 
exist,  the  question  arising  therefrom  is  not  for  the  court,  but  for  the 

jury Whether,    then,    the    owner    of   these    premises    (in    the 

case  being  decided),  under  the  circumstances  made  apparent  by 
the  evidence,  was  or  was  not  justified  in  maintaining  such  a  dead- 
fall as  this  bowing  wall  along  the  side  of  this  passageway  was  surely 
a  question  for  the  jury,  and  one  that  could  not  lawfully  have  been 
withdrawn  from  the  consideration  of  that  body.'    In  Biddle  ▼•  Hestoa* 
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▼ill©  etc.  Ry.  Co.,  112  Pa.  551,  4  Atl.  485,  Hydraulic  Works  v.  Orr, 
83  Pa.  332,  is  quoted  with  approval  in  the  opinion,  which  concludes 
as  follows:  'It  is  very  true  extra  precautiotas  are  not  required  in 
anticipation  of  the  intrusions  of  trespassers,  even  though  they  be 
ehildren,  but  when  they  do  so  intrude  and  are  known  to  be  in  an  im- 
proper place,  they  must  not  be  so  wholly  neglected  as  to  endanger 
their  lives  or  limbs.  Any  other  doctrine  would  so  illy  accord  with 
Christian  civilization  as  to  render  its  maintenance  impossible.' 

"In  Arnold  v.  Pennsylvania  B.  B.  Co.,  115  Pa.  135,  2  Am.  St.  Bep. 
542,  8  Ati.  213,  Sioux  City  etc.  B.  B.  Co.  ▼.  Stout,  84  U.  S.  657,  21 
li.  ed.  745,  the  first  of  the  turntable  cases,  is  cited  with  approval, 
and  the  principle  there  decided  is  stated  in  the  following  quota- 
tion: 'Whilst  a  railway  company  is  not  bound  to  the  same  degree  of 
care  in  regard  to  mere  strangers  who  are  unlawfully  upon  its  premises 
that  it  owes  to  a  passenger,  it  is  nevertheless  not  exempt  from  respon* 
sibility  to  such  strangers  for  injuries  arising  from  its  negligence  or  from 
its  tortious  acts.'  The  opinion  of  this  court  then  continues:  'This  same 
doctrine  has  been  approved  by  our  own  authorities,  inter  alia,  in  the 
cases  of  Pennsylvania  Co.  v.  Toomey,  91  Pa.  256,  Pennsylvania. 
B.  B.  Co.  V.  Lewis,  79  Pa.  33,  Hydraulic  Works  Co.  v.  Orr,  83  Pa. 
332,  Philadelphia  etc.  B.  B.  Co.  v.  Hummell,  44  Pa.  375,  84  Am.  Dec. 
457,  and  Biddle  v.  Hestonville  etc.  By.  Co.,  112  Pa.  551,  4  Atl.  485.' 
In  Corbin  ▼.  Philadelphia,  195  Pa.  461,  78  Am.  St.  Bep.  825,  45  Atl. 
1070,  49  L.  B.  A.  715,  decided  in  1900,  Hydraulic  Works  Co.  v.  Orr, 
83  Pa.  32,  is  cited  with  approval,  and  Mr.  Justice  Brown,  speaking 
for  the  court,  quotes  two-thirds  of  the  opinion  in  that  case,  including 
the  strong  and  emphatic  language  used  by  Mr.  Justice  Agnew.  In 
Bachmel  v.  Qark,  205  Pa.  14,  54  Atl.  1027,  62  L.  B.  A.  959,  decided 
in  1903,  Hydraulic  Works  Co.  v.  Orr,  83  Pa.  832,  was  cited  with  ap- 
proval and  Chief  Justice  Agnew 's  opinion  was  quoted  in  part  aa 
follows:  'Duties  arise  out  of  circumstances.  Hence,  where  the  owner 
has  reason  to  apprehend  danger,  owing  to  the  peculiar  situation  of 
his  property  and  its  openness  to  accident,  the  rule  will  vary.  The 
question  then  becomes  one  for  a  jury,  to  be  determined  upon  all  its 
facts  of  the  probability  of  danger  and  the  grossness  of  the  act  of 
imputed  negligence.' 

'*  Duffy  V.  Sable  Iron  Works,  210  Pa.  326,  59  Atl.  1100,  was  de- 
cided by  this  court  about  two  and  a  half  years  ago,  and  is  the  last 
expression  of  opinion  by  this  court  on  the  subject.  The  opinion 
was  written  by  Mr.  Justice  Thompson  who  cites  with  approval 
and  quotes  from  Hydraulic  Works  Co.  v.  Orr,  83  Pa.  332.  In  his 
opinion,  alluding  to  some  of  the  attacks  made  upon  Hydraulic  Works 
Co.  V.  Orr,  83  Pa.  332,  he  says:  'It  is  difiEicult  to  understand  why 
this  case  has  become  like  a  shuttlecock  in  battledore  to  be  pitched  np 
and  down.  The  boy  in  that  case  was  six  years  old,  and  while  playing 
in  the  street  strolled  into  the  alley,  when  the  gates  were  open,  and 
while  there  the  platform  fell  upon  him*    The  facts  were  submitted 
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to  the  jury  and  the  verdiet  was  in  favor  of  the  plaintiff  below.' 
Justice  Thompson  then  quotes  that  x>Art  of  the  opinion  in  Schilling  ▼. 
Abernethy,  112  Pa.  437,  56  Am.  Bep.  320,  3  AtL  792,  whieh  approves 
Hydraulic  Works  Co.  ▼.  Orr,  83  Pa.  332. 

"It  will,  therefore,  be  observed  that  from  1877,  the  year  in 
which  Hydraulie  Works  Ck>.  v.  Orr  was  decided,  until  1904 
the  principle  announced  in  that  case  has  been  recognized  and  ap- 
proved time  and  time  again  by  this  court.  It  is  claimed,  however, 
in  the  majority  opinion  in  the  case  at  bar  that  certain  decisions  of 
this  court  have  practically  overruled  Hydraulic  Works  Co.  ▼.  Orr. 
We  wHl  briefly  refer  to  these  cases.  The  first  case  is  Gramlieh 
V.  Wurst,  86  Pa.  74,  27  Am.  Bep.  684,  from  which  we  have  already 
made  a  quotation  which  shows  that  it  sustains  Hydraolie  Works 
Co.  V.  Orr.  Gillespie  v.  McGowan,  100  Pla.  144,  45  Am.  Bep.  365, 
is  cited  in  the  majority  opinion  as  sustaining  its  position.  Tbers^ 
the  nearest  paved  highway  ran  three  hondred  feet  from  the  place 
of  the  accident  and  the  nearest  road  was  about  eighty  feet.  There 
were  houses  about  three  hundred  feet  off,  but  the  built-up  part  of  the 
eity  was  nearly  one-half  mile  distant.  The  facts,  therefore,  are 
not  similar  to  those  in  Hydraulic  Works  Co.  v.  Orr  or  to  those  in 
the  case  at  bar.  It  is  important  in  considering  the  GiUeepie 
case  to  note  the  fact  that  the  opinion  was  written  by  Mr.  Jnstiee 
PazBon  who  had  dissented  in  Hydraulic  Works  Co.  v.  Orr.  It 
will  be  observed  throughout  his  opinion  that  he  reflects  upon  this 
latter  case  by  the  use  of  certain  dicta  which  should  have  had  no 
place  in  the  decision.  This  was  the  first  opportunity  the  learned 
justice  had  after  dissenting  in  Hydraulic  Works  Co.  t.  Oit  to 
get  his  views  in  a  majority  opinion.  In  Duffy  v.  Sable  Iron  Works, 
210  Pa.  326,  59  AtL  1100,  referring  to  a  dictum  of  Justice  Pazaon 
in  the  Gillespie  case.  Justice  Thompson,  speaking  for  this  court,  says: 
*A  dictum  occurs  in  Gillespie  v.  McGowan,  100  Pa.  144,  45  Am,  Bep. 
365,  that  Hydraulic  Works  Co.  v.  Orr,  83  Pa.  332,  was  in  direct 
conflict  with  Gramlich  v.  Wurst,  86  Pa.  74,  27  Am.  Bep.  684,  but  an 
examination  of  that  case  will  show  that  the  deductions  leading  to 
such  dictum  are  not  warranted  and  that  the  case  rested  upon  -well- 
defined  and  settled  principles.' 

"In  Bodgers  v.  Lees,  140  Pa.  475,  23  Am.  St  Bep.  250,  21  AtL 
399,  12  L.  B.  A.  216,  Mr.  Justice  Green  wrote  the  opinion  and  hCr. 
Justice  Clark  dissented.  The  majority  opinion  in  that  case  distin- 
guishes Hydraulic  Works  Co.  v.  Orr.  It  is  true  that  ia  his 
opinion  Justice  Green  quotes  some  dicta  from  the  opinion  in 
Gillespie  v.  McGowan,  104  Pa.  144,  43  Am.  Bep.  365,  which  reflects 
upon  Hydraulic  Works  Co.  v.  Orr;  but  it  should  be  noted  that  the 
dicta  are  the  words  of  Mr.  Justice  Paxson  who  had  dissented  in  the 
hydraulic  works  case,  and  also  that  they  were  obiter  and  not  nece»- 
sary  to  the  decision  of  the  Bodgers  case.  It  will,  therefore,  be  ob- 
served that  the  cases  upon  which  the  majority  opinion  relies  to  over^ 
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throw  the  doctrine  announced  in  Hydraulic  Works  Co.  ▼.  Orr  cannot 
be  regarded  as  sustaining  the  position  in  view  of  the  nnmerons  cases 
which  distinctly  recognize  and  snstain  the  principle  of  that  decision. 
"This  is  a  turntable  ease  and  the  principles  announced  in  those 
eases  have  been  recognized  and  followed  not  only  by  the  supreme 
court  of  the  United  States,  in  which  they  originated,  but  by  the 
eourts  of  the  great  majority  of  the  states  of  the  Union  as  well  as  by 
those  of  England.  It  ii  true  that  New  York,  New  Hampshire  and 
possibly  one  or  two  other  states  reject  the  doctrine  of  the  turntable 
cases.  But  this  does  not  justify  the  majority  of  this  court  in  overrul- 
ing our  own  cases  which  specifically  repudiate  the  New  York  doc- 
trine, and  are  in  harmony  with  the  adjudications  of  the  supreme 
court  of  the  United  States  and  of  the  courts  of  the  great  majority  of 
the  several  states  of  the  Union.  The  earliest  turntable  ease  was 
Sioux  City  etc.  B.  B.  Co.  v.  Stout,  84  U.  S.  657,  21  L.  ed.  745, 
decided  in  1873.  That  was  the  unanimous  judgment  of  the  supreme 
court  of  the  United  States,  and  it  was  there  held:  'While  it  is  the 
general  rule,  in  regard  to  an  adult,  that  to  entitle  him  to  recover 
damages  for  an  injury  resulting  from  the  fault  or  negligence  of  an- 
other, he  must  himself  have  been  free  from  fault,  such  is  not  the  rule 
in  regard  to  an  infant  of  tender  years.  The  care  and  caution  re- 
quired of  a  child  is  according  to  his  maturity  and  capacity  only,  and 
this  is  to  be  determined  in  each  case  by  the  circumstances  of  that 
case.'  It  was  also  held:  'While  a  railway  company  is  not  bound 
to  the  same  degree  of  care  in  regard  to  mere  strangen  who  are 
even  unlawfully  upon  its  premises  that  it  owes  to  passengen  conveyed 
bj  it,  it  is  not  exempt  from  responsibility  to  such  strangers  for  in- 
juries arising  from  its  negligence  or  from  ita  tortious  acts.'  In 
that  case  a  judgment  was  sustained  in  favor  of  a  child  six  years  of 
age  who  was  injured  while  playing  with  other  children  on  a  turn- 
table located  in  an  open  space,  about  eighty  rods  from  the  com- 
pany's depot  in  a  village  of  about  one  hundred  and  fifty  persons. 
The  Stout  case  was  followed  in  the  supreme  court  of  the  United 
States  by  Union  Pacific  By.  Co.  v.  McDonald,  152  U.  S.  262, 
14  Sup.  Ct.  Bep.  619,  38  L.  ed.  434,  decided  in  1893,  announcing 
and  approving  the  same  doctrine,  although  not  a  turntable  case.  Mr. 
Justice  Harlan  delivered  an  exhaustive  opinion  in  which  he  reviews 
aU  the  eases  upon  the  subject,  and  concludes  with  an  affirmation 
of  the  doctrine  announced  in  the  Stout  case.  He  notes  the  fact  that 
Lynch  v.  Nurdin,  1  Q.  B.  29,  is  cited  with  approval  in  nearly  all  of 
the  cases.  He  says  that  it  has  been  claimed  that  Lynch  v.  Nurdin 
was  overruled  in  England;  but  he  quotes  from  the  opinion  of  Lord 
Chief  Justice  Cockbum  in  Clark  v.  Chambers,  [1878]  L.  B.  3  Q.  B. 
Div.  327,  showing  the  contrary.  He  also  quotes  from  the  lord  chief 
justice's  opinion  as  follows:  'It  appears  to  us  that  a  man  who 
leaves  in  a  public  place,  along  which  persons,  and  amongst  them 
ehildreni  have  to  paas,  a  dangerous  machine  which  may  be  fatal 
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to  anyone  wbo  touches  it,  witbont  any  precaution  against  miseliief.  is 
not  only  guDty  of  negligence,  bat  of  negligence  of  a  very  reprehensible 
eharacter,  and  not  the  less  so,  becaase  the  impmdent  and  unanthorized 
act  of  another  may  be  necessary  to  realize  the  mischief  to  which  the 
anlawfal  act  or  negligence  of  the  defendant  has  given  occasion.' 
The  learned  justice  then  says:  'We  adhere  to  the  principles  an- 
nounced in  Bailroad  Co,  ▼.  Stout,  84  U.  S.  657,  21  L.  ed.  745.  Applied 
to  the  ease  now  before  us,  they  require  us  to  hold  that  the  defend- 
ant was  guilty  of  negligence  in  leaving  unguarded  the  slack  pile 
made  by  it  in  the  vicinity  of  its  depot  building.  ....  It  knew  that 
children  were  in  the  habit  of  frequenting  that  locality  and  playing 
around  the  shaft  house  in  the  immediate  vicinity  of  the  slack  pit. 
The  slightest  regard  for  the  safety  of  these  children  would  have 
suggested  that  they  were  in  danger  from  being  so  near  the  pit, 
beneath  the  surface  of  which  was  concealed  (except  when  snow, 
wind  or  rain  prevailed)  a  mass  of  burning  coals  into  which  a  ekild 
might  accidentally  fall  and  be  burned  to  death.  Under  all  the  eir- 
cumstances  the  railroad  company  ought  not  to  be  heard  to  say  that 
the  plaintiff,  a  mere  lad,  moved  by  curiosity  to  see  the  mine,  in  the 
vicinity  of  the  slack  pit,  was  a  trespasser,  to  whom  it  owed  no  duty, 
or  for  whose  protection  it  was  under  no  obligation  to  make  provision. 

What  difference  in  reason,  we  may  observe  in  this  ease,  is 

there  between  an  express  license  to  the  children  of  this  village  to 
visit  the  defendant's  coal  mine,  in  the  vicinity  of  its  slack  pile, 
and  an  implied  license,  resulting  from  the  habit  of  the  defendant 
to  permit  them,  without  objection  or  warning,  to  do  so  at  will,  for 
purposes  of  curiosity  or  pleasure  f 

''The  majority  opinion  in  the  present  case  says  that  the  turntable 
cases  have  been  disapproved  in  New  York  and  in  a  few  of  the  other 
states.  This  is  true,  but  this  court,  on  the  other  hand,  affirmed 
Sioux  City  etc.  B.  B.  Co.  v.  Stout,  84  U.  S.  657,  21  L.  ed.  745,  the 
original  turntable  case,  by  a  unanimous  judgment  in  Arnold  v. 
Pennsylvania  B.  B.  Co.,  115  Pa.  135,  2  Am.  St.  Bep.  542;  and  in  that 
case  it  is  said  that  the  doctrine  of  the  turntable  cases  was  approved 
in  Pennsylvania  Co.  v.  Toomey,  01  Pa.  256;  Pennsylvania  B.  B.  Cow 
V.  Lewis,  79  Pa.  33,  Hydraulic  Works  Co.  v.  Orr,  83  Pa.  332; 
Philadelphia  etc.  B.  B.  Co.  v.  Hummell,  44  Pa.  375,  84  Am.  Dec 
457,  and  Biddle  v.  Bailway  Co.,  112  Pa.  651.  Shall  we  now  eliminate 
the  principle  from  our  own  jurisprudence,  overrule  all  our  own  easee» 
and  follow  the  cases  of  three  or  four  other  states  which  we  have 
expressly  repudiated  and  which,  as  seen  in  1  Shearman  and  Bedileld 
on  Negligence,  section  73,  have  been  condemned  in  England  and  are 
directly  opposed  to  the  current  of  American  cases  f 

''Neither  space  nor  time  will  permit  me  to  refer  to  the  numerous 
cases  decided  in  the  courts  of  last  resort  in  the  various  states 
of  the  Union  which  sustain  the  doctrine  enunciated  in  Hydraulic 
Works    Co.    V.    Orr    and    in    the    turntable    eases.    We  will,  how- 
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ever,  refer  to  and  quote  from  some  text-books  which  without  excep- 
tion   support   the   principles   of   the   turntable   cases.    The   principle 
underlying  these  cases  is  well  stated  in  Bay's  Negligence  of  Imposed 
Duties,  Personal,  33:  'If  an  act  you  are  contemplating,  right  in  it- 
self, will  likely  cause  some  one  to  expose  himself  to  danger  which 
he  does  not  anticipate,  it  is  your  duty  to  take  care    that  such  ex- 
posure does  not  prove  injurious  to  him.    In  determining  the  question 
whether  the  act  will  induce  such  exposure,  it  is  your  duty  to  consider 
the  motives  and  impulses  that  induce  action  by  others  who  are  likely 
to  be  influenced  by  your  act.    If  men  may  be  misled  in  their  judg- 
ment by  your  act,  you  must  take  measures  to  warn  them  or  to  avoid 
injuring  them  by  proper  care.     If  children  from  their  known  childish 
instincts  and  curiosity  may  be  led  into  danger,  such  care  is  due  them 
also.'    The  same  learned  author  also  says:  'The  owner  of  any  ma- 
ehine  which  he  knows  to  be  dangerous  to  children  too  young  to  know 
the  danger,  and  of  too  immature  judgment  or  discretion  to  control 
their  natural  instinct  to  amuse  themselves  with  anything  that  may 
attract  them  as  a  plaything,  and  which  he  knows,  or  ought  to  know, 
may   attract   them,   and   who   knows   it   is   so   placed    that   it    does 
attract  them  to  play  with  it — is  under  a  duty,  as  to  such  children, 
to  exercise  the  degree  of  care  which  an  ordinarily  prudent  person 
would  use   to   prevent   its  injuring  them.     Whoever,   therefore,   does 
anything  in  or  immediately  adjacent  to  a  public  street,  park  or  lo- 
eality  where  children  may  rightfully  congregate  and  are  accustomed 
to  so  do,  calculated  to  attract  children  into  danger,  which  they  can- 
not appreciate,  or  are  too  untrained  and  inexperienced  to  resist,  owes 
the  imposed  duty  of  protecting  them  against  the  temptation  he  places 
before  them,  by  suitably  guarding  the  source  of  danger,  or,  in  case 
this   cannot   be    done,   by   giving   timely   warning   to   their   parents 
or  guardians  of  the  existence  of  the  danger.'    In  1  Shearman  and  Red- 
field  on  Negligence,  fifth  edition,  section  73,  it  is  said:  'It  was  held  in 
some  English  cases,  that  if  a  child's  own   act  directly  brings  the 
injury  upon  him,  while  the  negligence  of  the  defendant  is  only  such 
as  exposes  the  child  to  the  possibility  of  injury,  the  latter  cannot 
recover  damages.     But  these  decisions  have  been  condemned  in  Eng- 
land, and  are  directly  opposed  to  the  current  of  American  cases.     The 
law  has  been   settled   to  the  contrary,  in  America,  by  the  famous 
series   of   turntable   cases,   in   which   railroad   companies   were    held 
liable   by   the   federal  supreme   court,   as  well   as   by  several   st&te 
courts  of  last  resort,  for  injuries  suffered  by  little  children,  in  con- 
sequence  of   their   own   acts  in   meddling   with   railroad   turntables, 
which  were  left  open   to   public  access,  unfastened  and   unguarded, 
although,  of  course,  perfectly  harmless,  if  let  alone.'    In  a  note  to  the 
section  will  be  found   a  reference  to   the  states  whose  courts  have 
sustained  the  doctrine  of  the  text.    In  volume  2  of  the  same  work, 
section  705,  it  is  said:  'The  owner  of  land,  where  children  are  allowed 
or  accustomed  to  play,  particularly  if  it  is  unfenced,  must  use  ordi- 
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nary  judgment  and  keep  it  in  a  safe  eondition,  for  they,  being  withoat 
judgment  and  likely  to  be  drawn  by  childish  eoriosity  into  plaeea  of 
danger,  are  not  to  be  classed  with  trospasserSi  idlers  and  mere  li- 
censees. ' 

"In  the  recent  second  edition  of  his  exhaHstiye  work  on  the 
Law  of  Negligence,  Judge  Thompson  says  (section  1024):  'A  well- 
grounded  exception  to  the  foregoing  principles  is  that  one  who  arti- 
ficially brings  or  creates  upon  his  own  premises  any  dangerous  thing 
which  from  its  nature  has  a  tendency  to  attract  the  childish  instincts 
of  children  to  play  with  it,  is  bound,  as  a  mere  matter  of  social 
duty,  to  take  such  reasonable  precautions  as  the  circumstances  admit 
of,  to  the  end  that  they  be  protected  from  injury  while  so  playing 
with  it,  or  coming  in  its  vicinity.  Things  of  this  kind  frequently 
pass  under  the  designation  of  attractive  nuisances.'  In  section  1031 
the  learned  author  says:  'In  respect  of  the  first  class  of  eases,  that  of 
attractive  nuisances,  it  is  to  be  observed  that  it  would  be  a  bar- 
barous role  of  law  that  would  make  the  owner  of  land  liable  for 
setting  a  trap  thereon,  baited  with  stinking-meat,  so  that  his 
neighbor's  dog,  attracted  by  his  natural  instincts,  might  mn  into 
it  and  be  killed;  and  which  would  exempt  him  from  liability  for  the 
consequences  of  leaving  exposed  and  unguarded  on  his  land  a  dan- 
gerous machine,  so  that  his  neighbor's  child,  attracted  to  it  and 
tempted  to  intermeddle  with  it  by  instincts  equally  strong,  might 
thereby  be  killed  or  maimed  for  life.'  This  extract  is  quoted  and 
indorsed  by  the  supreme  court  of  the  United  States  in  Union  Pacifie 
By.  Co.  V.  McDonald,  152  U.  &  262,  14  Sup.  Ct.  Bep.  619,  38  L.  ed.  434. 

"The  same  principle  is  announced  in  other  text-books:  Whar- 
ton on  Negligence,  2d  ed.,  sees.  112,  343,  824a;  Beach  on  Con- 
tributory NegUgence,  3d  ed.,  sec  204;  Barrows  on  Negligence,  p.  69; 
Bishop  on  Noncontract  Law,  sec.  854. 

''It  is  unnecessary  tp  discuss  the  doctrine  of  the  turntable 
cases.  It  has  been  thoroughly  discussed  by  both  the  English  and  the 
American  conrts,  and  for  the  purposes  of  this  case  nothing  need 
be  added  to  the  reasoning  of  those  cases.  It  does  not  deprive  the 
land  owner  of  the  use  of  his  premises  nor  make  him  liable  for 
their  condition  to  one  who  enters  without  permission.  All  that  it  re- 
quires, and  which  humanity  demands,  is  that  he  will  not  erect  upon 
his  premises  a  dangerous  machine  or  structure,  unguarded  or  un- 
protected, so  near  a  public  highway  that  children  accustomed  to 
frequent  the  highway  will  be  allured  or  enticed  into  a  danger  which 
may  result  in  their  death.  The  doctrine  now  announced  by  the  ma- 
jority of  this  court  will  require  the  people  in  the  densely  populated 
parts  of  the  city  of  Philadelphia  to  keep  their  children  of  tender 
age  at  all  times  in  the  house  or  in  the  charge  of  a  nurse.  The 
playground  of  such  children  must  be  in  the  house  and  not  upon 
the  public  places,  even  the  parks  of  the  cities  of  the  commonwealth. 
They  cannot  be  permitted  to  go  to  the  parks  for  recreation  or  play 
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without  being  subjected  to  the  dangers  of  the  traps  and  pitfalls 
which  a  reckless  and  heartless  owner  of  property  may  erect  or  con- 
struct. With  a  small  expenditure  of  money,  turntables  and  other  at- 
tractive playthings  for  children  may  be  guarded,  and  children  at 
play  may  be  protected  and  get  the  recreation  which  they  require. 
Under  the  evidence  in  this  case  a  few  dollars  would  have  restored 
the  fence  surrounding  the  turntable,  and  the  children  of  that  popu- 
lous neighborhood  would  have  been  protected  from  the  dangers  of  the 
place.  I  cannot  agree  that  the  thousands  of  people  who  live  in  the 
city  shall  be  required  to  keep  their  children  in  their  houses  or  employ 
nurses,  most  of  them  illy  able  to  bear  the  expense,  to  protect  their 
children,  when  such  protection  could  be  given  by  the  owner  of  the 
premises  with  a  small  expenditure  of  money.  It  seems  to  me  a  sacri- 
fice of  humanity  to  the  greed  of  commercialism. 

"The  doctrine  announced  in  the  majority  opinion  is  unquestionably 
a  departure  from  the  settled  law  of  this  commonwealth.  It  is 
substantially  the  doctrine  of  the  dissenting  opinion  in  Duffy  v.  Sable 
Iron  Works,  210  Pa.  326,  59  AtL  1100,  filed  less  than  three  years 
ago.  It  is  not  in  accord  with  our  own  cases  or  with  those  of  the 
overwhelming  majority  of  the  other  states;  it  is  in  conflict  with 
the  decisions  of  all  the  federal  courts  of  this  country,  and  it  is  con- 
demned by  the  courts  of  England. 

"For  the  reasons  stated,  I  would  affirm  the  judgment  of  the  court 
below." 

In  the  subsequent  case  of  Davis  v.  Pennsylvania  B.  B.  Co.,  218  Pa. 
ifi3,  67  Atl.  777,  it  appeared  that  a  railroad  company,  in  removing 
bags  of  phosphate  from  its  station  building  in  the  course  of  re- 
pairs, pDed  them  on  its  own  premises  abutting  on  a  public  highway 
and  covered  the  bags  with  tin,  so  that  the  glare  of  the  sunlight 
from  the  tin  frightened  a  horse  and  thereby  injured  the  person 
driving  it,  and  the  supreme  court  decided  that  the  railroad  com- 
pany, in  such  case,  was  not  guilty  of  negligence,  and  that  there 
could  be  no  recovery,  on  the  ground  that  "an  owner  of  real  estate  has 
the  right  to  use  his  property  for  every  lawful  purpose  for  which 
he  may  desire  to  use  it,  and  is  only  required  to  exercise  ordinary 
care  in  that  use  in  order  to  relieve  him  from  liability  for  damages 
on  account  of  injuries  incidentally  resulting  to  a  traveler  on  the 
highway." 

As  in  the  principal  ease,  Mr.  Justice  Mestrezat  again  dissented. 


The  Liability  of  a  Bailroad  Company  for  injuries  sustained  by 
children  from  turntables  which  it  has  left  unfastened  and  unguarde^l 
is  discussed  in  the  note  to  Barnes  v.  Shreveport  City  B.  B.  Co.,  49 
A.m.  St.  Bep.  417.  There  has  been  a  most  deplorable  tendency 
on  the  part  of  some  courts  in  recent  years  to  exonerate  railway  com- 
panies from  all  responsibility  to  children  trcBpassing  upon  their  prem- 
ises: Delaware  etc.  B.  B.  Co.  v.  Beich,  61  N.  J.  L.  635,  68  Am.  St. 
Bep.  727;  Walker  v.  Potomac  etc.  B.  B.  Co.,  115  Am.  St  Bep.  871; 
Byan'  v.  Towar,  128  Mich.  403,  92  Am.  St.  Hep.  487. 
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BARTHOLOMEW  v.  PAYETTE  IRRIGATION  CO, 

[31  Utah,  1,  86  Pac  481.] 

WATEBS,  Finding  as  to  Use  of,  When  Too  Indefinite^ — ^In  a  boH 

respecting  the  use  of  water  it  is  not  sufficient  to  find  that  the  plaintiff 
had  not  the  water  every  ten  or  twelve  days  from  a  specified  dit^h, 
but  the  court  should  find  as  to  the  manner  in  which  the  plaintiff 
had  and  was  entitled  to  the  use  of  the  water,  and  what  rights  with 
respect  thereto  had  been  acquired  by  him.     (p.  917.) 

WATERS,  Corporation  Owning  a  Majority  Interest  in,  Bigbts 
and  Powers  of. — When  a  majority  of  the  persons  owning  a  water  righ: 
which  had  been  used  and  which  they  are  entitled  to  uae  on  their 
lands  form  a  corporation  and  transfer  their  interests  to  it,  the 
corporation  acquires  no  greater  or  different  rights  than  were  held  by 
the  several  persons  so  conveying  to  it,  and  hence  it  has  not  the 
right  to  deny  to  a  minority  owner  not  joining  in  the  corporation  the 
same  right  to  the  use  of  the  water  which  he  had  before  the  corpora- 
tion was  formed.  It  cannot,  as  a  majority  owner,  exercise  an  absolute 
power  over  the  water,  and  if  it  undertakes  to  do  so,  the  court  will 
interpose  to  compel  it  to  permit  the  use  by  the  minority  owner  of  the 
water  to  which  he  is  entitled.  To  the  extent  of  his  interest  the 
minority  owner  has  an  equal  right  with  the  corporation  to  a  voice 
in  the  proceedings  to  determine  matters  of  regulation  and  dis- 
tribution of  the  water  in  which  he  is  interested,     (pp.  917,  918.) 

W.  F.  Livingston,  for  the  appellant 
Jacob  Johnson,  for  the  respondent. 

»  STRAUP,  J.  This  action  was  brought  by  plaintiff 
against  the  defendant,  a  private  corporation,  to  restrain  it 
from  regulating  and  controlling  the  distribution  of  the  waters 
of  Warm  creek,  situate  in  Sanpete  county.  Judgment  was  for 
the  defendant.    Plaintiff  appeals. 

The  creek  is  a  natural  stream  of  water  having  its  source 
from  natural  springs  east  of  the  town  of  Fayette.  Many 
years  ago  the  plaintiff  and  others  appropriated  all  the  waters 

(912) 
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of  the  stream  for  irrigation  and  culinary  purposes.  The 
stream  is  sufficient  to  irrigate  only  about  two  hundred  and 
fifty  or  three  hundred  acres.  The  plaintiff  was  one  of  the 
earliest  appropriators,  and  made  his  appropriation  in  1883 
In  1888  the  owners  and  appropriators,  by  arbitration,  deter* 
mined  the  quantity  of  water  in  the  creek  and  divided  it  into 
five  hundred  and  sixty-five  shares  or  acres,  of  which  plaintiff's 
quantity  was  fixed  at  thirty-nine  and  a  fraction  acres  or 
fihares.  He  owned  fifty-five  acres  of  land  lying  to*  the  east  of 
Fayette,  upon  which  the  water  was  used.  Of  the  five  hundred 
and  sixty-five  acres  or  shares  the  stockholders  of  the  defend- 
ant corporation  own  four  l^undred  and  four  shares  or  acres, 
and  the  remainder  is  owned  by  persons  not  stockholders  of 
the  defendant  corporation.  There  is  no  question  raised  as 
to  the  quantity  of  water  to  which  plaintiff  is  entitled.  When 
the  waters  of  the  stream  were  first  appropriated,  there  were 
what  are  called  the  ''North  Bench  and  the  South  Bench 
Ditches, '*  also  called  the  ''Field  Ditches,"  in  which  waters 
of  the  stream  coursed  to  irrigate  lands  outside  of  the  town  of 
Fayette.  There  was  also  a  ditch  *  called  the  "City  Ditch," 
in  which  the  waters  of  the  stream  coursed  to  irrigate  the  town 
lots  of  Fayette  and  to  supply  the  people  of  Fayette  with  water 
for  culinary  purposes.  Later  the  two  field  ditches  were  con- 
solidated into  one  ditch,  the  South  Bench  ditch,  which  was 
extended  a  distance  of  more  than  its  original  length. 

The  points  of  contention  are  as  to  the  manner  in  which 
the  plaintiff  is  entitled  to  use  the  water  out  of  the  field  ditch, 
and  as  to  the  authority  of  the  defendant  corporation  to  regu- 
late and  control  its  distribution.  On  the  part  of  the  plaintiff 
it  is  contended  that  for  many  years — fifteen  or  twenty — and 
until  interfered  with  by  the  defendant,  he  used  the  water  of 
the  creek  by  what  is  taiown  as  "half  turns" — ^that  is,  every 
irrigating  season  he  used  the  stream  for  nineteen  and  twenty 
hours  each  ten  or  twelve  days ;  that  he  acquired  a  right  to  so 
use  it ;  that  such  a  use  is  necessary,  especially  to  grow  garden 
and  fruit  products,  which  were,  for  many  years,  raised  by 
him,  and  that  such  a  use  is  also  better  adapted  to,  and  more 
economical  in,  the  raising  of  ordinary  farm  products.  From 
the  time  of  the  appropriation  of  the  water,  and  until  the  in- 
corporation of  the  defendant  in  1903,  in  the  spring  of  each 
year,  the  water  owners  and  users  of  the  field  ditches  met  in 
mass  or  public  meetings,  and  elected  a  committee,  generally 
of  three  persons,  whose  duty  it  was  to  measure  and  distribute 
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the  water,  and  to  make  out  bulletins  to  the  water  users.  It 
was  testified  to  by  some  witnesses  that  the  water  users  indi- 
cated at  such  meetings,  and  by  other  witnesses  that  the  ^vat^r 
users  indicated  to  the  committee  when  making  out  the  bul- 
letins, whether  they  desired  to  use  the  water  by  the  whole  or 
half  turn;  that  is,  for  instance,  as  to  plaintiff's  case,  whether 
he  would  take  the  water  every  ten  or  twelve  days  for  nineteen 
and  twenty  hours,  the  half  turn,  or  every  twenty  or  twenty- 
one  days  for  thirty-nine  hours,  the  whole  turn;  and  that  the 
water  was  distributed  by  the  committee  accordingly,  and  as 
indicated  by  the  user.  Some  took  the  water  by  the  half  turn, 
others  by  the  whole  turn.  The  evidence  shows  that  the  plain- 
tiff, until  interfered  with  by  the  defendant,  had  the  use  of 
the  water  from  the  field  ditch  every  ten  or  twelve  days.  In 
1903  a  majority  *  of  the  water  users  and  owners  formed  a 
private  corporation.  The  plaintiff  and  four  or  five  other 
owners  and  water  users  did  not  join  the  corporation,  nor  did 
they  convey  or  grant  any  right  or  title  to  it. 

After  the  incorporation,  and  especially  in  1904,  the  defend- 
ant, as  such  corporation,  assumed  to  and  did  regulate,  control, 
manage  and  distribute  the  waters  of  the  stream,  as  well  as 
manage,  control  and  regulate  the  ditches.  In  the  defendant's 
answer  it  is  alleged,  and  in  its  brief  it  is  asserted,  that  in 
the  year  1903  a  majority  of  the  water  owners  formed  a  cor- 
poration, the  respondent  herein,  **for  the  purpose  of  man- 
aging, regulating,  controlling  and  distributing  the  waters  of 
Warm  creek  to  and  among  its  stockholders  and  other  owners 
of  the  water  of  said  creek,  and  to  maintain  and  keep  in 
repair  the  various  ditches  incident  to  the  use,  control,  regulat- 
ing, and  distributing  of  said  water."  In  its  brief  it  is  further 
stated:  ''The  only  real  question  involved  in  this  litigation  is: 
By  what  authority  was  this  water  to  be  regulated,  controlled 
and  distributed  to  the  respective  owners  thereof  T  Hereto- 
fore it  has  been  a  majority  of  such  owners,  and  that  was  the 
case  in  1904;  when  the  corporation  managed  the  matter  it 
held  and  owned  four  hundred  and  four  out  of  the  five  hundred 
and  sixty-five  of  the  acres,  so  called,  of  water  in  the  creek 
The  great  majority  of  the  people  of  that  community  associated 
themselves  together  and  formed  the  respondent  corporation 
for  express  purpose  of  accomplishing  this  purpose,  and  may 
we  not  inquire,  what  better  agency  could  be  employed  for  the 
purpose?"  The  position  of  the  defendant  is  also  well  defined 
by  the  testimony  of  the  president  of  the  corporation  wherein 
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he  said:  "We  own  a  majority  of  stock  in  the  ditcli  and  we 
claim  the  right,  if  we  handle  his  [plaintiff's]  water  and  him 
[plaintiff]  being  in  the  minority,  that  he  should  be  governed 
by  the  corporation,  it  being  a  majority,  and  should  be  subject 

to  the  rules  and  regulations  of  the  corporation We 

claim  the  right  to  control  him  and  assess  taxes  against  him.'^ 
To  the  same  effect  is  also  the  testimony  of  other  officers  and 
stockholders  of  the  defendant,  wherein  it  was  testified  to  by 
them:  **The  present  corporation  regulates  everybody's  water 
just  the  same,  whether  they  are  ®  in  the  corporation  or  not, 
it  makes  no  difference."  "As  a  board  we  controlled  the  water, 
and  distributed  it  to  the  plaintiff  as  we  did  to  others."  After 
the  incorporation  of  the  defendant,  public  meetings  were  no 
longer  held  by  the  water  owners  or  users,  nor  was  any  com- 
mittee or  water-master  appointed  or  elected  to  regulate  or 
distribute  the  water,  except  such  as  were  appointed  or  elected 
by  the  corporation,  either  at  its  stockholders'  meetings  or  by 
its  board  of  directors.  The  corporation  claimed  the  right  to 
so  appoint  a  water-master  and  to  regulate  and  to  distribute 
the  water,  because  it  represented  a  majority  of  the  water 
owners.  The  corporation  also  claimed  the  right  to  determine, 
and  did  determine,  that  a  whole  turn  was  the  most  economical 
use  of  the  water,  and  that  the  water  should  be,  and  it  was, 
so  distributed  by  it  to  the  users,  including  the  plaintiff,  in 
1903  and  1904.  This  method  gave  the  water  to  plaintiff 
thirly-nine  hours  every  nineteen  or  twenty-one  days,  in  the 
irrigating  season,  uistead  of  nineteen  and  twenty  hours  every 
ten  or  twelve  days,  and  with  such  a  long  interval  of  time  be- 
tween irrigations,  garden  and  fruit  products  could  not  be 
successfully  grown  by  him.  Through  his  appropriation  and 
usage  of  the  water,  he  claimed  to  have  acquired  the  right  to 
the  use  of  the  water  by  the  half  turn.  He  protested  and  ob- 
jected to  the  eorporation  distributing  the  water,  and  its  dis- 
tributing it  to  him  by  the  whole  turn.  All  the  evidence  in 
the  case  shows  that  garden  and  fruit  products  could  not  be 
raised  with  an  interval  of  nineteen  or  twenty-one  days  be- 
tween irrigations;  that  such  products  require  irrigation  at 
least  every  ten  or  twelve  days. 

The  court  found  (tenth  finding) :  "That  the  plaintiff  has 
not  heretofore  had  his  turn  of  water  out  of  the  said  field 
ditch  every  ten  or  twelve  days  during  any  year."  The  court 
also  found  (eighth  finding) :  "That  the  said  city  stream  has 
been  so  regulated  as  to  furnish  each  person  using  the  same. 


916  American  State  Reports,  Vol.  120.  [Utah, 

one  turn  in  periods  of  time  ranging  from  six  to  ten  days 
apart,  and  has  been  used  by  the  owners  thereof  in  the  irriga- 
tion of  their  gardens,  or  orchards,  and  for  domestic  and  culin- 
ary purposes,  and  that  transfers  of  water  from  the  field 
ditches  to  said  city  ditch  have  been  allowed  each  .year  and 
that  plaintiff's  ^  said  orchards,  gardens  and  a  portion  of  his 
said  land  have  been  and  can  be,  without  inconvenience  to  any 
person,  irrigated  from  said  city  ditch."  It  is  further  found 
by  the  court  (twelfth  finding)  :  "That  in  the  year  1904  the 
defendant  corporation,  by  its  officials,  assumed  the  manage- 
ment and  control  of  said  ditches  and  water,  and  did  distribute 
said  water  to  the  respective  parties  entitled  thereto,  including 
the  plaintiff,  and  in  proportion  to  their  respective  interest 
therein,  and  that  in  such  distribution  by  the  defendant  the 
plaintiff  suffered  no  injury  from  the  acts  of  the  defendant" 
In  its  conclusions  of  law  (fifth  conclusion)  the  trial  court 
held:  "That  the  acts  of  the  defendant  in  the  maintaining 
and  repairing  the  South  Bench  ditch  and  the  regulating,  con- 
trolling and  distributing  of  the  waters  of  Warm  creek  in  the 
year  1904  was  no  violation  of  the  rights  of  the  plaintiff  or 
any  other  person,  but  were  the  lawful  and  necessary  acts  and 
conduct  of  the  defendant  in  the  reasonable  and  necessary  con- 
trol, management  and  distribution  of  the  waters  of  Warm 
creek  to  the  respective  parties  entitled  to  its  use,  and  to  the 
extent  of  their  just  proportion  thereof."  It  was  further 
found  by  the  trial  court  that  the  plaintiff  sustained  no  in- 
jury, that  he  was  not  entitled  to  injunctive  relief,  and  his 
complaint  was  dismissed. 

We  think  the  court  erred  in  its  tenth  finding,  as  being 
against  the  evidence.  It  was  admitted  by  the  defendant  that, 
because  of  its  adoption  of  the  whole  turn  rule  as  to  the  use  of 
the  water  in  the  field  ditches,  the  plaintiff,  in  the  years  1903 
and  1904,  was  deprived  of  the  use  of  water,  in  the  irrigating 
seasons,  for  a  period  of  nineteen  to  twenty-one  days.  In  jus- 
tification thereof,  among  other  things,  it  was  claimed  by  it, 
that  the  plaintiff  could  have  transferred  water  from  the  field 
ditches  into  the  city  ditch  from  which  he  could  have  irrigated 
his  garden  and  orchard  as  often  as  the  raising  of  such 
products  required.  While  the  court,  in  the  eighth  finding, 
found  that  the  city  stream  had  been  regulated  so  as  to  furnish 
each  person  using  the  same  one  turn  in  periods  of  time  rang- 
ing from  six  to  ten  days  apart,  and  that  it  had  been  used  by 
the  owners  thereof  in  the  irrigation  of  gardens,  orchards  and 
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®  for  culinary  purposes,  and  that  transfers  of  water  from  the 
field  ditches  to  said  city  ditch  had  been  allowed  each  year,  and  v 
that  plaintiff's  orchard  and  garden  had  been,  and  could  be, 
irrigated  from  the  city  ditch,  no  finding  is  made  by  the  court 
that  the  plaintiff  had  any  right  or  interest  in  and  to  the  city 
ditch,  or  in  and  to  its  use,  or  that  he  had  any  right  to  transfer 
to  it  water  from  the  field  ditches,  or  that  he  had  any  right 
whatever  to  irrigate  his  garden  or  orchard  or  any  portion  of 
his  land  from  the  city  ditch.  Under  the  issues  and  upon  the 
evidence  the  court  was  called  upon  (1)  to  determine  what 
authority  the  defendant  corporation  had  to  regulate,  control 
and  distribute  the  waters  of  the  creek,  the  use  of  which  be- 
longed to  plaintiff,  and  (2)  to  ascertain  the  manner  in  which 
the  plaintiff  had  and  was  entitled  to  use  the  water  of  the  creek 
through  the  field  ditches.  The  question  as  to  what  right  he 
had  in  and  to  the  city  ditch,  or  what  use  he  was  authorized  to 
make  of  it,  was  not  in  issue  or  involved.  The  plaintiff  al- 
leged and  claimed  the  right  to  the  use  of  the  water  of  the 
creek  through  the  field  ditches,  not  the  city  ditch,  and  that  his 
right  thereto  was  interfered  with  by  the  defendant.  To  merely 
find,  as  the  court  did,  that  the  plaintiff  '^had  not  the  water 
every  ten  or  twelve  days  from  the  field  ditch,"  is  not  finding 
that  he  did  not  have  it  a  less  or  a  greater  number  of  days,  nor 
as  to  what  use  he  had  made  or  was  entitled  to  make  of  it, 
nor  as  to  what  right  or  interest  he  had  acquired  in  and  to  the 
use  of  the  water  through  it.  Plaintiff  might  have  used  the 
water  through  the  field  ditch  every  nine  or  thirteen  days, 
which  fact  would  not  be  repugnant  to  the  finding,  but  would 
be  consistent  with  plaintiff's  claimr  and  antagonistic  to  that  of 
defendant.  The  court  therefore  erred  in  not  making  a  find- 
ing as  to  the  manner  in  which  the  plaintiff  had  and  was  en- 
titled to  the  use  of  the  water  of  the  creek  through  the  field 
ditches,  and  what  rights  with  respect  thereto  had  been  ac- 
quired by  him. 

It  is  also  clear  that  the  defendant  did  not  acquire  the  right 
to  regulate  and  distribute  the  waters  of  the  creek  in  manner 
as  found  and  decreed  by  the  court,  and  as  shown  by  the  evi- 
dence. Before  the  incorporation,  the  stockholders  of  ®  the 
defendant,  the  plaintiff,  and  all  others  having  a  right  to  the 
use  of  the  water  in  the  stream,  were  tenants  in  common.  As- 
suming now,  that  a  majority  of  the  tenants  in  common,  in 
a  meeting  where  all  are  entitled  to  representation  and  to  par- 
ticipate in  the  proceedings,  have  power  to  control  the  minor- 
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ity  with  respect  to  the  regulation  and  distribution  of  the 
water  when  no  vested  right  of  the  minority  is  impaired  by  the 
exercise  of  such  power,  still  a  majority  of  such  cotenants  may 
not  thus  control  the  minority  at  a  meeting  or  proceeding  in 
which  they  have  no  right  of  representation  nor  voice  in  the 
action  taken.  A  majority  of  the  tenants  in  common  oi^ani^ 
ing  themselves  into  a  corporation  can  do  no  more  in  such 
case,  in  their  corporate  capacity,  than  they  could  have  done  in- 
dividually. When  the  defendant,  therefore,  through  mere  ac- 
tions of  its  stockholders  or  its  board  of  directors,  or  otherwise, 
merely  through  its  corporate  capacity,  assumed  to  do  as  it  did, 
the  regulation,  control  and  distribution  of  water  the  use  of 
which  belonged  to  plaintiff,  such  action  was  an  invasion  and 
impairment  of  plaintiff's  rights.  To  the  extent  of  his  inter- 
est, he  had  an  equal  right  with  that  of  defendant  to  a  voice  in 
the  proceedings  determining  matters  of  regulation  and  dis- 
tribution of  waters  in  which  he  was  interested.  The  defend- 
ant, neither  in  law  nor  in  fact,  having  acquired  dominion  over, 
or  right  to  control  or  distribute,  such  water,  tfie  court  erred 
in  adjudging  that  the  acts  of  the  defendant  in  "controlling 
and  distributing  the  waters  of  Warm  creek  in  the  year  19(H 
was  no  violation  of  the  rights  of  plaintiff":  Fisher  v.  Bounti- 
ful City,  21  Utah,  29,  59  Pac.  520. 

The  judgment  of  the  court  below  is  reversed,  the  case  re- 
manded, the  court  directed  to  make  a  finding  and  enter  judg- 
ment awarding  to  plaintiff  the  use  of  the  water  of  the  creek 
through  the  field  ditch  as  in  his  complaint  prayed  for,  and  to 
grant  the  injunction  asked.  Costs  to  be  taxed  against  re- 
spondent. 

Bartch,  C.  J.,  and  McCarty,  J.,  concur. 


Water  Companiet  owning  and  operating  ditches  are  trostees  for  their 
Btockholders:  Farmers'  etc.  Ditch  Go.  v.  Agricultural  Ditch  Co.,  23 
Colo.  513,  55  Am.  St.  Rep.  149.  Ab  to  the  duties  and  liabilities  of 
water  and  irrigation  companies,  see  State  v.  Washington  Irr.  Co.,  41 
Wash.  283,  111  Am.  St.  Eep.  1019;  North  Point  Irr,  Co.  t.  UUh  etc 
Canal  Co.,  10  Utah,  246,  67  Am.  St.  Bep.  607. 
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TANNER  V.  EDWARDS. 

[31  Utah,  80,  86  Pac.  765.] 

PUBLIC  OFPICEB. — The  Acts  of  a  De  Facto  Officer  are  Valid 
Only  BO  far  as  concerns  the  public.  If  he  performs  services  or  duties, 
no  matter  how  faithfully,  he  cannot  maintain  any  action  to  recover 
the  emoluments,     (p.  920.) 

PUBLIC  OFFICEBS— Bight  of  De  Jure  Officer  not  Impaired  by 
the  Payment  of  His  Salary  to  Another. — The  wrongful  payment  of  the 
emoluments  or  salary  to  a  de  facto  officer  does  not  impair  the  de  jure 
officer's  right  to  it,  nor  his  right  to  recover  from  the  state  or 
municipality  which  made  the  wrongful  payment,     (p.  921.) 

PUBLIC  OFFICEB,  Bight  of  to  Salary  Whether  He  Performs 
tlie  Duties  or  not. — The  right  of  an  officer  who  has  been  appointed, 
commissioned  and  qualified,  and  is  an  officer  de  jure,  to  his  salary 
cannot  be  successfuUy  denied  on  the  ground  that,  during  the  time 
for  which  the  salary  was  sought,  he  was  not  discharging  the  duties 
of  the  office,  and  its  duties  were  being  discharged  by  the  officer  de 
facto  to  whom  the  salary  has  been  paid.     (p.  923.) 

M.  A.  Breeden,  attorney  general,  for  the  appellant. 
Warner  &  Davis,  for  the  respondent. 


BARTCH,  C.  J.  Upon  the  hearing  of  an  application 
therefor,  which  was  made  by  the  relator,  Caleb  Tanner,  the 
district  court  issued  a  peremptory  writ  of  mandamus  to  com- 
pel the  auditor  of  public  accounts,  the  defendant,  to  draw 
a  warrant,  in  favor  of  the  relator,  in  payment  of  salary,  as 
state  engineer,  from  March  15  to  March  31,  1905,  for  the  sum 
of  one  hundred  and  forty-one  dollars  and  sixty-six  cents. 
From  that  judgment  the  auditor  appealed  to  this  court. 

The  controlling  question  presented  is  whether  the  state 
auditor  can  refuse  to  issue  a  warrant  for  the  salary  of  an 
officer  for  a  portion  of  the  time  during  which  such  officer  did 
not  personally  assume  charge  of  the  office,  and  discharge  the 
duties  thereof,  although  he  was  appointed  and  commissioned 
by  the  governor  for  the  whole  term  and  had  duly  qualified. 
In  other  words,  can  the  auditor  or  disbursing  officer  question 
the  right  of  an  officer,  who  has  the  proper  credentials  from 
the  appointing  power  and  has  duly  qualified,  to  any  portion 
of  the  emoluments  of  the  office  t  The  attorney  general, 
representing  the  appellant,  referring  to  the  relator,  in  his 
brief,  says:  ''It  is  true  the  evidence  shows  that  he  filed  his 
bond  and  took  the  oath  of  office  on  the  fourteenth  day  of 
March,  1905,  but  there  is  no  pretense  or  claim  whatever  thaf 
he  assumed  the  duties  of  the  office  until  March  20th";  and 
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then  contends  that  '' before  a  public  o£Scer  is  entitled  to 
ceive  the  emoluments  of  an  office,"  he  must  not  only  be  ap- 
pointed and  qualified,  but  must  take  charge,  assume  the  duties 
of,  and  perform  the  services  in  the  office,  and  insists  that  no 
claim  can  be  made  for  the  ''salary  or  perquisites  of  an  office 
for  any  period  during  which  the  claimant  was  not  actually 
in  office,  even  though  wrongfully  hindered  from  occupying  the 
position";  the  salary,  as  is  urged,  ''being  the  reward  for  ex- 
pressed services." 

Although,  it  must  be  admitted,  there  are  authorities  which 
give  some  support  to  this  contention,  we  are  of  the  opinion 
that  it  cannot  be  maintained  within  this  jurisdiction,  and 
that  the  question  here  presented  must  be  answered  in  the  neg- 
ative. 

®®  The  decisions  on  this  subject  appear  to  be  irreconcilable. 
Some  cases  seem  to  hold  that  to  entitle  an  officer  to  the  emol- 
tunents  of  the  office,  he  must  take  possession  and  actually 
discharge  the  duties  of  the  office,  and  that  if  an  officer  de 
facto  is  in  possession,  performs  the  services,  and  is  paid 
the  salary,  the  officer  de  jure  loses  his  right  to  recover  the 
salary  from  the  state  or  municipality.    It  seems  such  holding 
IS  based  upon  the  theory,  in  part,  at  least,  that  an  officer 
de  jure  has  no  property  right  in  the  office,  and  that  his  right 
to  the  emoluments  is  dependent  upon  the  performance  of  the 
duties  and  not  upon  the  office.    Notwithstanding  that  this 
doctrine  has  been  maintained' by  courts  of  high  authority, 
it  does  not  appear  to  have  the  support  either  of  logic  or 
sound  reason.    A  de  facto  officer  has  no  title  to  the  office. 
In  general  he  is  a  mere  usurper,  and  when  he  commits  an  act 
for  his  own  benefit  it  is  void.     His  act  is  only  valid  when  it 
concerns  the  public,  and  this  upon  the  principle  that  the 
public  is  presumed  to  be  unaware  of  his  want  of  title.    If 
he  performs  the  services  or  duties,  no  matter  how  faith- 
fully, he  can  maintain  no  action  to  recover  the  emoluments. 
This  upon  the  ground  that  he  has  no  title  to  the  office  be- 
cause of  which  the  emoliunents  accrue,  and  the  principle 
that  one  cannot  sue  to  recover  what  does  not  belong  to 
him.    Most  of  the  cases  of  the  class  referred  to,  even  while 
denying  the  right  of  the  de  jure  officer  to  recover  the  emolu- 
ments from  the  state  or  municipality,  after  they  have  been 
paid  to  the  officer  de  facto,  hold  that  the  latter  must  account 
to  the  former  for  the  same  in  an  appropriate  action,  thus 
virtually  recognizing  the  fact  that  the  emoluments  are  in 
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some  way  attached  to  the  oflBce,  and  belong  to  the  holder  of 
the  legal  title.  Logically,  therefore,  it  would  seem  to  follow 
that  payment  to  one  not  entitled  to  the  office  or  its  emolu- 
ments would  not  discharge  the  obligation  to  the  person  law- 
fully entitled  thereto.  If  it  be  true  that  the  de  jure  officer 
may  recover  the  emoluments  from  the  officer  de  facto,  it  must 
be  upon  the  ground  that  he  has  some  property  rights  of  some 
sort  in  them,  not,  perhaps,  property  rights  as  ordinarily 
understood,  but  still  some  veritable,  though  they  be  in- 
tangible, **  rights  or  interests  of  pecuniary  value  of  which 
the  law  takes  cognizance.  This  must  be  true,  else  no  action 
could  lie  to  recover  the  emoluments  from  the  officer  de  facto, 
for  it  is  self-evident  that  no  action  lies  in  favor  of  one  to  re- 
cover what  lawfully  belongs  to  another.  If,  as  it  seems  to  us^ 
this  is  an  uncontrovertible  fact,  then  upon  what  legal  ground 
can  the  state  or  municipality  pay  the  salary,  or  emoluments, 
to  one  having  no  right  or  title  to  the  office,  without  any 
fault  or  consent  of  the  holder  of  the  legal  title,  and  thereby 
shake  off  all  its  responsibility  to  the  de  jure  officer  t  How  can 
the  payment  of  the  salary,  in  contravention  of  the  will  of  the 
holder  of  the  legal  title  to  the  office,  to  a  person  not  entitled 
to  recover  it,  and  who  can  maintain  no  action  to  recover  it, 
relieve  the  state  or  municipality  from  liability,  or  impair  the 
right  of  the  de  jure  officer  to  recover  itt  It  would  seem 
clear  that  such  payment  can  or  ought  not  have  such  effect 
in  the  law,  which  is  supposed  to  be  the 'embodiment  of  jus- 
tice, logic,  and  sound  reason.  And  there  is  a  strong  line  of 
authorities,  including  many  later  decisions,  based,  as  we  think, 
upon  sounder  reasons  than  the  class  of  cases  above  referred 
to,  which  hold  that  wrongful  payment  of  the  emoluments 
of  salary  of  an  office  to  a  de  facto  officer,  or  person  not 
entitled  to  receive  it,  does  not  impair  the  de  jure  officer's 
right  to  it,  nor  his  right  to  recover  it  from  the  state  or  munic- 
ipality that  made  the  wrongful  payment.  And  this  upon  the 
ground  that  the  salary  attached  to  a  public  office  does  not 
accrue  by  virtue  of  a  contract,  or  ex  contractu,  but  is  an  in- 
cident to  the  title  to  the  office,  inseparable  from  it,  and  that 
the  right  of  the  de  jure  officer  to  the  salary  does  not  depend 
upon  the  occupation  and  exercise  of,  but  upon  his  title  to,  the 
office.  Under  this  class  of  cases  the  acts  of  the  de  facto  officer 
are  held  valid  with  respect  to  third  persons  and  the  public  to 
prevent  a  failure  of  justice,  but  payment  of  the  emoluments 
to  him,  for  the  services  performed,  constitutes  no  defense 
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in  a  suit,  by  the  officer  de  jure,  to  recover  them  from  the 
state  or  municipality.  If,  therefore,  the  disbursing  officer  of 
a  state  or  municipality  wrongfully  pays  the  salary  annexed 
to  a  public  office  to  a  de  facto  officer,  he  does  so  at  his  peril, 
^"  he  having  no  right  to  assume  that  -such  salary  belongs  to 
anyone  except  the  person  who  holds  the  legal  title. 

Strictly  in  line  with  the  authorities  so  holding,  this  courts 
in  Kendall  v.  Baybould,  13  Utah,  226,  44  Pac.  1034,  held  that : 
"The  right  to  hold  an  office  includes  the  right  to  receive 
the  salary  incident  to  it,"  and,  in  the  course  of  the  opinion,  it 
was  said:  "The  term  'office'  is  defined  as  'a  right  to  exercise  a 
public  or  private  employment,  and  to  take  the  fees  and  emolu- 
ments thereunto  belonging' :  2  Blackstone's  Commentaries,  36. 
It  embraces  the  idea  of  tenure,  duration,  emoluments,  and 
duties,  and  these  ideas  or  elements  cannot  be  separate  and 
each  considered  abstractly.  All,  taken  together,  constitute  the 
office  in  a  case  like  this."  It  was  there  also  said  that  the  re- 
lator "had  a  right  to  demand  the  order  of  the  auditor  on  the 
treasurer  to  pay  his  claim,  and  it  was  the  duty  of  the  respond- 
ent to  issue  it.  Nor  could  he  lawfully  refuse  to  perform  such 
duty  because,  as  is  insisted  by  counsel,  the  salary  had  pre- 
viously been  paid  to  McAllister,  who  was  claiming  to  hold  the 
office.  There  was  no  authority  for  any  other  person  other 
than  the  relator  to  hold  the  office,  this  court  having  adjudged 
the  appointment  of  McAllister  void.  Therefore  payment  to 
him  is  no  defense  as  against  the  relator.  A  disbursing  officer 
has  no  right  to  assume  that  anyone  but  the  legal  officer  has  the 
right  to  receive  the  salary  of  the  office.  If  he  pays  it  to  any- 
one else  he  does  so  at  his  peril":  See,  also,  Williams  v.  Clay- 
ton, 6  Utah,  86,  21  Pac.  398 ;  People  v.  McAllister,  10  Ute'h, 
357,  37  Pac.  578. 

In  Mechem  on  Public  Officers,  section  855,  the  author  saya: 
"The  relation  between  an  officer  and  the  public  is  not  the 
creature  of  contract,  nor  is  the  office  itself  a  contract.  So  his 
right  to  compensation  is  not  the  creature  of  contract.  It  ex- 
ists, if  it  exists  at  aU,  as  the  creation  of  law,  and,  when  it  so 
exists,  it  belongs  to  him  *not  by  fojrce  of  any  contract,  but  be- 
cause the  law  attaches  it  to  the  office. '  The  most  that  can  be 
said  is  that  there  is  a  contract  to  pay  him  such  compensation 
as  may  from  time  to  time  be  by  law  attached  to  the  office." 

In  Andrews  v.  Portland,  79  Me.  484,  10  Am.  St.  Eep.  280, 
10  Atl.  458,  it  was  said :  "  A  de  facto  officer  has  no  legal  riprht 
to  the  emoluments  of  the  office,  the  duties  of  which  he  per- 
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forms  under  color  of  an  appointment,  but  without  legal  title . 
He  cannot  maintain  an  action  for  the  salary.  His  action  puts 
in  issue  his  legal  title  to  the  oflBce,  and  he  cannot  recover  by 
showing  merely  that  he  was  an  officer  de  facto.  In  Nichols  v. 
MacLean,  101  N.  Y.  526,  54  Am.  Rep.  730,  5  N.  E.  347,  the 
court  says:  'It  is  abundantly  settled  by  authority  that  an 
oflScer  de  facto  can,  as  a  general  rule,  assert  no  right  of  prop- 
erty, and  that  his  acts  are  void  as  to  himself ,  unless  he  is  also 
an  officer  de  jure.'  In  Cro.  Eliz.  699,  the  doctrine  is  tersely 
stated  as  follows:  *The  act  of  an  officer  de  facto,  when  it  is 
for  his  own  benefit,  is  void ;  because  he  shall  not  take  advan- 
tage ®®  of  his  own  want  of  title  which  he  must  be  conusant 
of;  but  where  it  is  for  the  benefit  of  strangers,  or  the  public, 
who  are  presumed  to  be  ignorant  of  such  defect  of  title,  it  is 
good.*  ....  It  is  well  settled  that  an  office  which  has  at- 
tached to  it  emoluments  has  a  pecuniary  value,  although 
primarily  it  is  an  agency  for  public  purposes,  and  that  the 
right  to  the  emoluments  follows  the  legal  title  to  the  office." 

So,  in  Ward  v.  Marshall,  96  Cal.  155,  31  Am.  St.  Rep.  198, 
30  Pac.  1113,  it  was  observed:  **The  plaintiff,  by  virtue  of  his 
election  and  qualification  as  justice  of  the  peace,  became  en- 
titled to  the  salary  attached  to  such  office'  during  the  term, 
should  he  live  so  long,  and  was  not  guilty  of  any  misconduct 
for  which  he  should  be  removed,  or  did  not  otherwise  forfeit 
his  legal  title  to  such  office,  The  right  to  receive  the  salary 
is  an  incident  which  attaches  itself  to  the  legal  title  to  the 
office'*:  8  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  808;  Mechem  on 
Public  Officers,  sec.  342 ;  23  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
396,  397 ;  State  v.  Carr,  129  Ind.  44,  28  Am.  St.  Rep.  163,  28 
N.  E.  88,  13  L.  R.  A.  177 ;  Andrews  v.  Portland,  79  Me.  484, 
10  Am.  St.  Rep.  280,  10  Atl,  458 ;  People  v.  Smyth,  28  Cal.  21 ; 
Rasmussen  v.  Commrs.  Carbon  Co.,  8  Wyo.  277,  56  Pac.  1098, 
45  L.  R.  A.  295 ;  Fitzsimmons  v.  City  of  Brooklyn,  102  N.  Y. 
536,  55  Am.  Rep.  835,  7  N.  E.  787 ;  City  of  Philadelphia  v. 
Rink  *(Pa.),  2  Atl.  505;  Carroll  v.  Siebenthaler,  37  Cal.  193; 
Scott  V.  Crump,  106  Mich.  288,.  58  Am.  St.  Rep.  478,  64  N.  W. 
1 ;  Auditors  of  Wayne  Co.  v.  Benoit,  20  Mich.  176,  4  Am.  Rep. 
382. 

In  this  case  commission  from  the  governor  and  qualifica- 
tion of  the  respondent  were  prima  facie  evidence  of  the  offi- 
cer's title  to  the  office  and  right  to  the  compensation,  and 
therefore  the  auditor  had  no  right  to  pay  the  salary  to  the 
de  facto  officer ;  Williams  v,  Clayton,  6  Utah,  86,  21  Pac.  398. 
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We  do  not  deem  it  necessary  to  decide  any  other  qaestion 
presented.     The  vnrit  was  properly  issued. 
The  judgment  is  a£Srmed  with  costs. 

McCarty  and  Straup,  JJ.»  concur. 

Payment  to  a  de  Facto  Other  of  the  Salary  appertaming  to  tlw  ofiee 
releases  the  manicipality,  according  to  the  weight  of  authority,  froia 
any  further  liability  to  pay  it.  There  are  cases,  however,  deciding 
that  such  payment  in  no  way  impairs  the  right  oif  the'oflSeer  de  jure 
to  recover  the  salary  from  the  city:  GoughUn  v.  McElroy,  74  Coas. 
397,  92  Am.  St.  Bep.  224,  and  cases  cited  in  the  cross-reference  note 
thereto:  Brown  v.  Tama  County,  122  Iowa,  745,  101  Am.  St.  Bep.  298. 
That  the  officer  de  facto  is  liable  to  the  officer  de  jure  for  the  amount 
of  the  salary  paid,  see  Coughlin  v.  McElroy,  74  Conn.  397,  92  Am. 
St.  Bep.  224;  Waterman  v.  Chicago  etc  B.  B.  Co.,  139  111.  658,  32 
Am.  St  Bep.  228. 


GARFP  V.  SMITH. 

[81  Utah,  102,  86  Pac.  772.] 

JUDICIAL  OPFIOEBS,  Liability  of. — A  public  officer  aeting 
judicially  or  in  a  quasi  judicial  capacity  cannot  be  made  personally 
liable  in  a  civil  action  unless  the  act  complained  of  is  willful,  corrupt 
or  malicious,  or  without  his  jurisdiction,     (pp.  926,  927.) 

JUDICIAL  ACTS,  What  ar»— Sheep  Inspectois. — ^The  acta  of  a 
sheep  inspector  in  quarantining  sheep  and  in  defining  the  place  and 
limits  of  the  quarantine  are  not  ministerial,  but  quasi  judicial,  (p. 
928.) 

JX7DICIAL     ACTS    AND    OFFICEBS — Sheep    Inspectors. — ^If 

sheep  inspectors  and  their  deputies  are  required  by  law  to  inspect 
and  quarantine  sheep  and  make  regulations  for  such  quarantining, 
without  prescribing  at  what  character  of  place  nor  within  what  limits 
the  sheep  must  be  quarantined,  the  determining  of  such  place  and 
limits  involves  matters  of  judgment  and  discretion,  not  from  fixed 
and  designated,  but  from  varied  and  multifarious,  facts,  and  tho 
acts  of  such  officers  are  quasi  judicial  in  their  character,  for  which 
they  cannot  be  held  liable  in  a  civil  action  in  the  absence  of  malice, 
fraud  or  corruption,     (pp.  928,  929.) 

M.  A.  Breeden  and  Street  &  Bramel,  for  the  appellai\t. 

Prick,  Edwards  &  Smith,  for  the  respondent 

104  STBAUP,  J.  The  respondent,  plaintiff  below,  brought 
this  action  against  Jesse  M.  Smith,  the  state  sheep  inspector, 
James  P.  Sharp,  his  deputy,  and  others,  his  bondsmen,  to  re- 
cover damages  alleged  to  have  been  sustained  through  the 
negligence  of  defendants  Smith  and  Sharp  in  quarantining 
sheep  belonging  ^o'  to  plaintiff  and  his  assignors.    As  to  the 
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defendant  Smith  and  his  bondsmen,  the  court  took  the  case 
from  the  jury.  Upon  the  issues  submitted  the  jury  rendered 
a  verdict  in  favor  of  plaintiff  and  against  defendant  Sharp  in 
the  sum  of  eight  hundred  and  fifty  dollars.  From  the  judg- 
ment entered  upon  the  verdict  against  him,  the  defendant 
Sharp  appeals. 

The  complaint,  so  far  as  material,  alleges  that  Sharp,  by 
virtue  of  his  office,  inspected  and  quarantined  the  sheep  of 
plaintiff  and  his  assignors,  defined  the  place  and  limits  of 
quarantine,  and  required  plaintiff  and  his  assignors  to  confine 
and  keep  the  sheep  within  such  limits ;  that  in  fixing  the  place 
and  limits  the  defendant  Sharp  was  guilty  of  negligence,  and 
acted  without  due  regard  for  the  rights  of  plaintiff  and  his 
assignors  in  the  particular  that  he  selected  and  designated  a 
place  where  there  was  no  sufficient  or  proper  food  for  the 
sheep,  and  where  there  were  large  quantities  of  greasewood, 
which,  if  eaten  by  sheep  in  considerable  quantities  and  by 
drinking  water  thereafter,  would  make  them  sick  and  cause 
them  to  die;  and  that,  no  other  food  being  obtainable,  some 
of  plaintiff's  sheep  ate  large  quantities  of  greasewood  and 
drank  large  and  excessive  amounts  of  water,  which  caused 
their  death.    There  are  no  allegations  in  the  complaint,  nor 
is  there  any  evidence  showing,  that  either  of  the  defendants 
knew,  or  that  it  was  common  knowledge,  that  it  is  harmful 
or  injurious  to  sheep  to  eat  greasewood  and  to  drink  water 
thereafter,  nor  that  the  defendants,  in  the  performance  of 
their  duty  or  otherwise,  in  defining  the  limits  and  designat- 
ing the  place,  or  in  any  other  particular,  acted  with  malice 
or  wantonness,  or  that  they  acted  beyond  the  scope  of  their 
authority,  or  without  or  in  excess  of  their  jurisdiction.    The 
evidence  shows  that  plaintiff  and  his  assignors,  in  the  latter 
part  of  April,  1903,  were  driving  a  herd  of  about  two  thous- 
-    and  five  hundred  head  of  sheep,  some  of  which  were  affected 
with  an  infectious  disease  called   *'8cab,"  from  the  west, 
through  Tooele  county,  to  Draper,  in  Salt  Lake  county,  and  to 
Woodland,  in  Summit  county.    They  stopped  in  Tooele  county 
several  days  for  shearing,  after  which  they  proceeded  on  their 
way  with  the  sheep.    When  about  three  or  four  miles  from  the 
shearing  *^^  camp,  or  corrals,  they  were  intercepted  by  de- 
fendant Sharp,  who  inspected  the  sheep,  found  them  diseased, 
quarantined  them  within  limits  of  about  four  miles  square, 
and  directed  that  they  be  confined  within  such  limits.    The 
-evidence  on  behalf  of  plaintiff  tends  to  show  that  there  was 
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no  grass  or  other  vegetation  witjiin  the  quarantine  limits,  ex- 
cept sagebrush,  shadscale,  greasewood,  and,  at  places,  smaU 
cedars.  The  plaintiff  and  his  assignors  insisted  that  they  be 
permitted  to  proceed,  for  the  reasons,  as  stated  to  them  by 
Sharp,  that  they  had  ground  leased  for  lambing  at  Draper 
and  Woodland,  and  that  there  was  no  sufficient  food  for  the 
sheep  at  the  place  of  quarantine.  Sharp  replied  that  he  could 
not  give  his  consent  to  permit  them  to  go  on,-  and  told  them 
to  see  Mr.  Smith.  He  went  with  them  to  a  near-by  place  to 
telephone  to  Smith.  Not  being  able  to  communicate  with 
him,  they  went  to  Salt  Lake  City.  Failing  there  to  see  him, 
they  returned  to  the  sheep.  With  Sharp's  permission,  the 
sheep  were  then  taken  back  to  the  foothills,  and  without  the 
limits  of  the  quarantine.  The  sheep  were  confined  in  quar- 
antine for  a  period  of  only  twenty-seven  hours.  Because  of 
the  confinement  of  the  sheep  during  this  period  at  an  im- 
proper place,  on  account  of  the  want  of  proper  food  and  pas- 
ture, the  alleged  resulting  damages  are  claimed. 

From  the  testimony  of  witnesses  for  plaintiff  it  is  claimed 
•  that  he  and  his  assignors  lost  about  fifteen  hundred  head 
of  sheep  as  a  result  of  twenty-seven  hours  of  quarantine, 
because  of  the  sheep  eating  a  large  amount  of  greasewood  and 
drinking  water  thereafter.  But  the  evidence  on  behalf  of 
plaintiff  also  shows  that  the  sheep  had  passed  an  unusually 
hard  winter;  that  a  cold  snap  had  set  in  immediately  after 
shearing;  that  before  the  quarantine  the  sheep  had  been 
driven  along  and  kept  about  places  of  growing  greasewood; 
that  before  the  quarantine  quite  a  number  of  sheep  had  died 
en  route  and  about  the  shearing  camp,  but,  as  claimed  by 
plaintiff,  from  cold  and  storms;  and,  while  it  is  testified  to 
that  the  eating  of  greasewood  and  the  drinking  of  water  by  the 
sheep  caused  their  death,  it  is  not  very  satisfactorily  made  to 
appear  that  their  death  was  caused  from  the  eating  of  grease- 
wood during  ^^  the  twenty-seven  hours  as  a  consequence  of 
the  quarantine.  The  appellant  contends  (1)  that  the  evi- 
dence is  insufficient  to  charge  him  with  negligence;  (2)  that 
in  inspecting  and  quarantining  the  sheep,  and  in  defining  the 
place  and  limits  of  quarantine,  he,  as  a  public  officer  in  the  per- 
formance of  a  public  duty,  acted  in  a  quasi  judicial  capaci^ 
within  the  powers  and  jurisdiction  conferred  by  law,  and  that 
if  he  can  at  all  be  made  liable  in  a  civil  action,  it  is  necessary 
to  allege  and  prove  that  he  acted  with  malice,  or  through 
fraud  or  corruption;  and  (3)  that  because  of  a  want  of  such 
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allegations  and  proofs  the  trial  court  erred  in  overruling  his 
motion  to  direct  a  verdict  in  his  favor  and  in  overruling  hia 
motion  for  a  new  trial. 

In  view  of  the  principles  of  law  applicable  to  this  kind  of 
a  case  it  is  not  necessary  to  determine  whether  the  evidence 
is  sufficient  to  show  even  negligence  on  the  part  of  the  appel- 
lant, resulting  from  his  acts,  complained  of,  defining  the  place 
and  limits  of  quarantine;  the  only  acts  of  negligence  at- 
tempted to  be  proved  and  to  which  the  evidence  relates.  All 
the  authorities  agree  that  a  public  officer,  acting  judicially,  or 
in  a  quasi  judicial  capacity,  cannot  be  made  personally  liable 
in  a  civil  action,  unless  the  act  complained  of  be  willful,  cor- 
rupt, or  malicious,  or  without  the  jurisdiction  of  the  officer. 
But  if  the  duties  of  the  officer  are  merely  ministerial,  he  is 
liable  in  a  civil  action,  when,  in  the  performance  of  them,  he 
acts  negligently.  These  principles  of  law,  of  course,  are  con- 
ceded by  respondent.  It,  however,  is  claimed  by  him  that  the 
appellant,  in  defining  the  place  and  limits  of  the  quarantine, 
acted  ministerially,  and  hence  he  is  liable  if  he  acted  negli- 
gently. We  are  of  the  opinion  that  the  character  of  the  acts 
performed  by  appellant  are  quasi  judicial  in  their  nature, 
and  not  ministerial.  It  has  well  been  said  that : ' '  Official  duty 
is  ministerial  when  it  is  absolute,  certain  and  imperative,  in- 
volving merely  the  execution  of  a  set  task,  and  when  the  law 
which  imposes  it  prescribes  and  defines  the  time,  mode  and  oc- 
casion of  its  performance  with  such  certainty  that  nothing 
remains  for  judgment  or  discretion.  Official  action  is  min- 
isterial when  it  is  the  result  of  performing  a  certain  and 
specific  duty  arising  from  fixed  and  designated  facts" :  People 
V.  Bartels,  138  111.  322,  27  N.  E.  1091. 

*^^  It  has  also  been  defined  as  follows:  *'A  ministerial  act 
is  one  which  a  public  officer  is  required  to  perform  upon  a 
given  state  of  facts  in  a  prescribed  manner  in  obedience  to 
the  mandate  of  legal  authority  and  without  regard  to  his  own 
judgment  or  opinion  concerning  the  propriety  or  impropriety 
of  the  act  to  be  performed":  State  v.  Meier,  143  Mo.  439,  45 
S.  W.  306.  To  the  same  effect  are  also  the  following :  Girder 
V.  Tally,  77  Ala.  422,  54  Am.  Rep.  65 ;  Throop  on  Public  Offi- 
cers, sec.  535;  23  Am.  &  Eng.  Ency.  of  Law,  376. 

The  statute  (Laws  1903,  c.  42,  p.  35)  creating  the  office  of 
state  sheep  inspector,  and  providing  for  the  control  and  sup- 
pression of  scab  and  other  infectious  diseases  in  sheep  provides, 
among  other  things,  that  the  state  sheep  inspector  shall  have 
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charge  of  the  enforcement  of  the  provisions  of  the  act,  and  for 
the  appointment  of  deputies,  whose  duty  it  is,  among  others^  to 
inspect  and  quarantine  sheep  within '^heir  district.  Section 
10  (page  37)  of  the  act  provides:  **\V?^n  sheep  are  found  dis- 
eased, or  have  been  exposed  to  disefir^ie,  by  having  been  cor- 
ralled, herded,  or  grazed  in  the  sai&3  place  vrith  sheep  that 
have  been  diseased  or  quarantined,  regulations  for  their  quar- 
antine must  be  made  at  once  by  thr^  state  sheep  inspector  or 
one  of  his  deputies,  who  must  define  the  place  and  limits  with- 
in which  such  sheep  may  be  grazed,  herded,  or  driven,  and 
such  sheep  must  be  held  in  quarantine  until  pronounced  cured 
from  disease  by  the  state  sheep  inspector,  or  one  of  hk 
deputies.  The  expense  of  dipping,  hand-dressing,  spotting, 
feeding,  and  taking  care  of  all  sheep  quarantined  under  thf 
provisions  of  this  act,  must  be  paid  for  by  the  owner  or  agoit 
in  charge  of  such  sheep." 

When  sheep  are  found  to  be  diseased,  the  statute  requires 
that  the  state  sheep  inspector  or  his  deputy  shall  at  once  make 
regulations  for  their  quarantine,  and  shall  define  the  plaee 
and  limits  within  which  such  sheep  must  be  held  until  pro- 
nounced cured  from  disease  by  him  or  his  deputy.  The  law 
does  not  prescribe  nor  define  the  time  nor  mode  of  the  per- 
formance of  the  act  with  such  certainty  that  nothing  remains 
for  judgment  or  discretion.  The  kind  of  regulations  to  be 
made,  and  the  defining  of  the  place  and  limits  of  quarantine, 
are  wholly  left  to  the  judgment  and  discretion  of  the  officer, 
to  be  determined  by  him,  not  from  fixed  and  designated  facts, 
but  from  the  facts  and  circumstances  of  the  particular  case. 

^^  It  is  strongly  urged  by  respondent  that,  while  the  act  of 
inspecting  and  quarantining  the  sheep  may  be  judicial  in  its 
nature,  nevertheless  the  act  of  defining  the  place  and  limits 
of  quarantine  is  but  ministerial.  We  discern  no  such  distinc- 
tion. The  law  does  not  prescribe  the  mode  of  doing  the  one 
act  any  more  than  it  does  the  other.  The  law  requires  the 
officer  to  make  regulations  for  the  quarantine.  Defining  the 
place  and  limits  of  quarantine  is  but  part  of  such  regula- 
tions. The  law  does  not  prescribe  at  what  character  of  place 
nor  within  what  limits  the  sheep  shall  be  confined,  nor  even 
the  kind  of  regulations  that  shall  be  made  by  the  officer.  Such 
determinations  involve  judgment  and  discretion,  not  from 
fixed  and  designated,  but  from  varied  and  multifarious,  facts. 
They  are  dependent  upon  the  number  and  diseased  condition 
of  the  sheep,  their  treatment,  care  and  preservation,  the  dan- 
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ger   of  their  contact  T^ith  and  infection  of  other  sheep,  the 
rights  of  and  protectiop  to  the  public,  and  a  variety  of  other 
things,  depending  upon  the  exigencies  of  the  case,  and,  of 
necessity,  must  be  lar',fly  left  to  the  sound  discretion  of  the 
officer  in  the  exercise  i .  an  honest  judgment.    The  law  does 
not  prescribe  the  mod^i^f  doing  the  act  with  such  certainty 
that  one  person  can  do  it  as  well  as  another  by  merely  follow- 
ing that  which  is  pointeC  out  by  the  statute :  Mechem  on  Pub- 
lic Officers.    It  is  quite  apparent  that  the  doing  of  the  acts 
complained  of  involves  such  discretionary  powers  as  to  make 
their  exercise  judicial  in  their  nature,  and  that  the  officer  per- 
forming them  is  not  liable  in  a  civil  action,  in  the  absence  of 
averments  and  proof  that  he  acted  with  malice  or  through 
fraud  or  corruption :  Fath  v.  Koeppel,  72  Wis.  289,  7  Am.  St. 
Rep.  867,  39  N.  W.  539 ;  Spalding  v.  Vilas,  161  U.  S.  483,  16 
Sup.  Ct.  Rep.  631,  40  L.  ed.  780 ;  Chamberlain  v.  Clayton,  56 
Iowa,  331,  41  Am.  Rep.  101,  9  N.  W.  237 ;  Wall  v.  Trumbull, 
16  Mich.  228;  Bailey  v.  Berkey    (C.  C),  81  Fed.  737;  Bal- 
lerino  v.  Mason,  83  Cal.  447,  23  Pac.  530;  Pike  v.  Megoun, 
44  Mo.  491 ;  State  v.  Thomas,  88  Tenn.  491,  12  S.  W.  1034 ; 
Schooler  v.  Arrington,  106  Mo.  App.  607,  81  S.  W.  468; 
State  V.  Hastings,  37  Neb.  96,  55  N.  W.  774;  Kendall  v. 
Stokes,  3  How.   (U.  S.)  87,  11  L.  ed.  506,  833;  Daniels  v. 
^^«  Hathaway,  65  Vt.  247,  26  Atl.  970,  21  L.  R.  A.  377. 
Whether  there  be  such  liability  against  an  officer  exercising 
quasi  judicial  functions,  even  where  he  acts  maliciously  or 
corruptly,  a  principle  of  law  concerning  which  the  authorities 
widely  differ,  we  need  not  determine  in  this  case. 

For  the  foregoing  reasons  the  judgment  of  the  court  below 
is  reversed,  the  respondent  given  leave  to  amend  his  com- 
plaint, and  the  court  directed  to  grant  a  new  trial.  The  costs 
of  this  appeal  to  be  taxed  against  respondent. 

Bartch,  C.  J.,  and  McCarty,  J.,  concur. 

A  Judicial  Officer  cannot  be  called  to  account  in  a  civil  action  for  his 
determination  of  acts  in  his  judicial  capacity:  Stewart  v.  Case,  53 
Minn.  62,  39  Am.  St.  Bep.  575;  Barker  v.  Wheeler,  60  Neb.  470,  83 
Am.  St.  Bep.  541.  Official  action  is  judicial  when  it  is  the  result 
of  judgment  or  discretion;  it  is  ministerial  when  it  is  absolute,  certain 
and  imperative,  involving  the  mere  execution  of  a  set  task,  and  when 
the  law  which  imposes  it  prescribes  the  time,  mode  and  occasion  of  it0 
performance  with  such  certainty  that  nothing  remains  for  judgment 
or  discretion:  Chicago  ▼.  Seben,  165  111.  371,  56  Am.  St.  Bep.  245. 
The  power  of  a  fish  inspector  to  determine  the  quality  of  fish  offered 
for  sale  in  the  markets,  and  to  reject  such  as  is  unwholesome,  is  ju- 
dicial; Fath  v.  Koeppel,  72  Wis.  289,  7  Am.  St.  Bep.  867. 
Am.  St.  Rep.,  Vol.  120—59 
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REAMS  V.  TAYLOR. 

[31  Utali,  288,  87  Pae.  1089.] 

PlaEADIKO. — ^A  I>eiDiirTer  Admits  an  AgnemeaX  as  Allc<«4. 

together  with  all  other  facts  properlj  pleaded,     (p.  932.) 

PBINOIPAL  AND  AGENT — ^Insane  Persons. — An  insane  pe rsoa 
cannot  have  an  agent,  beeanse  he  cannot  delegate  powers  either  di- 
rectly or  by  implication  of  law.     (p.  932.) 

OUABDIAN  AND  WABD,  ZJablUty  of  the  I.atter  for  the  Ads 
and  Agreements  of  tba  Fonner. — ^Hie  guardian  cannot  bind  an  insine 
person  bj  agreement.  Hence,  a  person  accepting  the  lease  of  the 
property  of  an  insane  ward  with  an  agreement  by  the  gaardian  that 
certain  repairs  shall  be  made  to  remove  known  dangerous  defects  can- 
not recover  of  the  ward  if  injured  by  such  defects,     (p.  934.) 

IiANDIfOBD  AND  TENANT— Bisk  Assumed  by  tbe  letter.— 

A  tenant  accepting  a  lease  of  premises  known  to  be  in  a  dangerous 
condition  must  be  deemed  guilty  of  contributory  negligence  or  to 
have  assumed  the  risk,  and  hence  cannot  recover  for  personal  injuries 
subsequently  suffered  through  such  condition,     (p.  934.) 

LANDLOBD  AND  TENANT. — A  tenant  accepting  a  lease  and 
taking  possession  of  premises  on  which  are  dangerous  defects  should 
either  repair  the  defects  and  deduct  the  cost  from  the  rent,  or  sur- 
render the  premises,  and  failing  to  do  either,  if  he  is  injured  by  sneh 
defects  cannot  recover  therefor,     (p.  934.) 

C.  S.  Patterson,  for  the  appellant. 

Stewart,  Stewart  &  Budge,  for  the  respondent 

*®^  PRICK,  J.  This  is  an  action  for  damages  for  personal 
injuries.  The  material  allegations  in  the  complaint  are,  in 
substance,  as  follows :  That  the  defendant  iis  an  insane  person^ 
and  that  one  Thomas  E.  Taylor  is  the  duly  appointed  and  act- 
ing guardian  of  the  person  and  estate  of  the  defendant  That 
the  defendant  is  the  owner  of  certain  real  estate  in  Salt  Lake 
City,  Utah,  describing  it,  upon  which  is  situate  a  certain  two- 
story  building  used  for  tenement  purposes.  That  at  a  time 
stated  the  plaintiff  leased  from  Thomas  E.  Taylor,  ''agent  and 
guardian"  of  the  defendant,  a  part  of  said  building,  to  be  oc- 
cupied by  plaintiff  as  a  tenant.  That  the  lease  was  oral,  and 
that,  at  ^^  the  time  of  the  making  thereof,  there  existed  a 
certain  cellarway  which  opened  or  extended  into  a  driveway 
extending  along  some  distance  from  said  building,  and  which 
cellarway  was  distant  four  feet  from  the  door  which  opened 
into  the  apartment  leased  and  to  be  occupied  by  the  plaintiff. 
''That  at  the  time  said  plaintiff  so  leased  said  property  from 
said  defendant  she  called  the  attention  of  said  Thomas  E.  Tay- 
lor, guardian  and  agent  as  aforesaid,  to  said  cellarway,  and  to 
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the  dangerous  condition  thereof,  and  informed  him  that,  if 
she  leased  said  premises,  she  would  require  the  defendant  to 
protect  said  cellarway  by  means  of  a  door  or  otherwise,  in 
order  to  make  the  same  safe,  and  avoid  the  danger  of  falling 
into  said  cellarway  and  receiving  injury  therefrom.  That  the 
said  Thomas  E.  Taylor,  guardian  and  agent,  as  aforesaid,  at 
that  time  promised  and  agreed  to  make  said  cellarway  safe, 
and  cover  the  opening  by  means  of  a  door."  About  a  month 
after  the  leasing  and  occupancy  of  said  apartment  by  plain- 
tiff, and  at  the  time  when  said  guardian  called  for  the  first 
monthly  installment  of  rent,  plaintiff  again  called  his  atten- 
tion to  said  cellarway,  which  remained  in  the  same  condition 
as  when  she  leased  the  apartment,  and  said  guardian  "again 
promised  and  agreed  to  have  said  cellarway  sufficiently  pro- 
tected." That  in  leasing  said  premises  plaintiff  relied  on  the 
promises  of  said  Thomas  E.  Taylor,  and  that,  in  case  he  had 
not  promised  to  make  the  repairs  aforesaid,  she  would  not 
have  leased  said  apartment  and  remained  therein.  That  about 
two  months  after  taking  possession  of  said  apartment  the 
plaintiff,  in  going  along  said  driveway,  and  in  passing  said 
cellarway,  in  attempting  to  reach  the  door  leading  to  her 
apartment,  in  the  night-time,  walked  into  said  cellarway  and 
fell,  sustaining  personal  injuries  and  damages,  to  recover 
which  this  action  is  brought.  Thomas  E.  Taylor,  the  guard- 
ian, is  not  made  a  party  to  the  action,  nor  is  any  recovery 
sought  against  him.  He  was,  however,  served  with  sunmions 
as  the  guardian  of  the  defendant,  she  continuing  to  be  an  in- 
sane and  incompetent  person,  and  as  such  guardian  he  inter- 
posed a  demurrer  to  the  cemplaint  setting  forth  various 
grounds,  one  of  which  is  that  the  complaint  does  not  state 
*^*  facts  sufficient  to  constitute  a  cause  of  action .  The  lower 
court  sustained  the  demurrer,  and  plaintiff  electing  not  to 
amend  her  complaint  further,  a  judgment  dismissing  the  ac- 
tion was  duly  entered  against  her,  from  which  she  prosecutes 
this  appeal. 

There  are  various  errors  assigned,  but,  in  view  of  the  con- 
clusion reached,  we  shall  consider  but  the  one  error,  to  wit, 
Did  the  court  err  in  sustaining  the  demurrer  upon  the  ground 
that  the  complaint  does  not  state  a  cause  of  action,  and  in  en- 
tering judgment  dismissing  the  action?  It  will  be  observed 
that  plaintiff  seeks  to  recover  judgment  against  an  insane  or 
incompetent  person,  and  thus  hold  her  estate  liable.  While 
the  action  is  one  sounding  in  tort,  it  seems  to  be  based  upon  a 
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contract  or  agreement  made  by  the  guardian  of  the  defendant 
in  respect  to  repairs  to  be  made  by  him  on  the  cellarway.  In 
this  view  it  is  clear  that,  if  the  defect  in  the  cellarway  had 
been  repaired,  as  alleged,  the  plaintiff  would  not  have  fallen 
into  it ;  and  hence  there  would  have  been  no  cause  for  this  ac- 
tion. The  demurrer,  of  course,  admits  the  agreement,  as  al- 
leged, together  with  all  other  facts  properly  pleaded. 

The  theory  upon  which  plaintiff  seeks  to  recover  in  this  ac- 
tion is  not  very  clear.  The  agreement  by  the  guardian  to 
make  the  repairs  is  perhaps  pleaded  for  the  purpose  of  avoid- 
ing the  application  of  the  doctrine  of  contributory  negligence 
against,  or  assumption  of  the  risk  by,  the  plaintiff.  It  it  is 
not  for  this  purpose,  we  can  conceive  of  no  other  unless  it  be 
for  the  purpose  of  recovering  as  upon  a  breach  of  said  agre<*- 
ment,  from  which  the  injury  arose.  If  recovery  is  sought 
upon  the  ground  that  the  plaintiff  relied  upon  the  special 
promise  of  the  guardian  to  repair  the  cellarway,  and  that  the 
guardian,  in  making  the  promise,  thereby  assumed  the  risk  of 
injury  therefrom,  then  a  recovery  against  defendant  would 
be  possible  only  upon  the  ground  that  the  guardian  acted  as 
the  authorized  agent  of  the  defendant,  and,  as  such  agent, 
could,  and  did,  bind  her  in  that  regard. 

In  this  case,  however,  the  principle  upon  which  the  relation 
of  principal  and  agent  is  based  wholly  fails.  There  cannot  be 
an  agent  unless  there  is  a  principal.  In  order  to  create  the 
^®*  relation  there  must  exist  a  person  who  is  competent  to 
select  and  appoint  an  agent  to  act  for  the  principal.  An  agent 
can  and  does  exercise  delegated  powers  only,  and  an  incompe- 
tent person  cannot  delegate  iwwers  arising  either  directly  or 
by  implication  of  law.  The  doctrine  of  principal  and  agent, 
therefore,  cannot  apply  between  an  insane  person  and  his 
guardian,  at  least  not  where  the  insane  person  is  sought  to  be 
held  upon  a  default  of  the  supposed  agent's  personal  promise 
or  undertaking.  This  is  settled  by  the  case  of  Andrus  v. 
Blazzard,  23  Utah,  233,  and  authorities  cited  at  pages  248, 
249,  63  Pac.  888,  54  L.  R.  A.  354.  The  exceptions  to  the 
general  rule  above  stated  and  referred  to  in  Mechem  on 
Agency,  section  48,  and  the  other  authorities  cited  by  counsel 
for  appellant,  have  no  application  to  this  case.  The  case  of 
In  re  Strasburger,  132  N.  Y.  128,  30  N.  E.  379,  is  one  of 
that  class  of  cases  where  a  person,  after  entering  into  a  lease 
containing  certain  covenants,  becomes  insane,  and  his  estate 
is  used  for  a  breach  of  these  covenants.    In  such  cases  the 
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covenants  do  not  cease,  although  the  covenantor  becomes  in- 
sane or  incompetent.  His  estate  most  still  comply  with  the 
covenants,  or  become  liable  thereon.  Neither  is  the  case  of 
StiUwell's  Admr.  v.  South  Louisville  Land  Co.,  22  Ky. 
Law  Rep.  785,  58  S.  W.  696,  52  L.  R.  A.  325,  cited  by  ooun- 
sel  .for  appellant,  applicable  to  the  facts  in  the  case  at  bar. 
It  is  true  that  the  agreement  set  forth  in  that  case  is,  in 
many  of  its  features,  much  like  the  one  in  this  case,  but  in 
that  case  the  agreement  was  pleaded  for  the  sole  purpose  of 
avoiding  the  defense  of  contributory  negligence.  In  that  case 
the  agreement  was  made  with  the  owner  of  the  property  per- 
sonally, and  such  owner  was  sued,  and  it  was  held  that  the 
tenant  had  a  right  to  rely  on  the  promises  of  the  owner  that 
he  would  repair  the  defect  in  the  premises,  and  that  by  this 
promise  the  owner  assumed  the  risk  of  injury  to  the  child  of 
the  tenant ;  and  hence  the  tenant  was  not  guilty  of  contribu- 
tory negligence  in  permitting  his  child  to  be  on  the  leased 
premises.  Both  the  defect  and  the  circumstances  were,  how- 
ever, different  than  they  are  in  the  case  at  bar.  If  in  this 
case  suit  were  brought  against  the  guardian  personally,  the 
*^  question  would  be  presented,  in  one  phase  perhaps,  that  ia 
presented  in  that  case.  In  the  case  at  bar,  however,  the  plain- 
tiff is  presumed  to  know  the  law.  She  knew  that  she  was 
dealing  with  the  guardian  of  an  insane  person,  and  that, 
therefore,  the  guardian  could  not  bind  the  insane  person  by 
the  agreement;  and  hence  she  should  have  governed  herself 
accordingly.  She  had  no  right  to  go  upon  the  assumption  that 
the  estate  of  the  insane  person  would,  as  a  matter  of  law,  be 
held  liable  in  case  she  was  injured  by  reason  of  the  guardian's 
failure  to  comply  with  this  agreement  to  close  up  the  open 
cellarway.  As  against  the  estate  of  the  insane  person,  we  are 
clearly  of  the  opinion  that  it  was  plaintiff's  duty  to  guard 
against  injury  from  that  source ;  that,  with  full  knowledge  of 
the  conditions  surrounding  her,  as  clearly  appears  from  the 
allegations  of  the  complaint,  she  assumed  the  risk  of  injury. 
Under  the  allegations  of  her  complaint  she  became  simply  a 
tenant,  and,  as  such,  was  charged  with  full  knowledge  of  the 
legal  rights  and  duties  pertaining  to  that  relation.  It  will, 
we  think,  not  be  disputed  that,  in  the  absence  of  deceit  or 
misrepresentation  by  the  landlord,  the  tenant  will  take  the 
of  the  condition  of  the  premises  leased  by  him,  and,  if 
by  reason  of  their  unsafe  condition^  especially  when 
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open  and  unconcealed,  as  a  general  role,  cannot  reeover  agaiist 
the  landlord  for  such  injury. 

In  the  case  at  bar  there  was  neither  deceit  nor  misrepre- 
sentation, and  the  contract  or  agreement  made  by  the  guard- 
iaUy  as  we  have  seen,  was  not  binding  upon  the  insane  owner 
of  the  property;  hence  her  estate,  if  bound  at  all,  would  have 
to  be  bound  under  the  general  law  applicable  to  the  relation 
of  landlord  and  tenant  Under  this  law  the  plaintiff  does  not 
state  a  cause  of  action :  Tuttle  ▼.  Gilbert  Mfg.  Co.,  145  Mass. 
169,  13  N.  E.  465.  Under  the  authorities,  she  was  guilty 
of  contributory  negligence,  and  likewise  of  having  assumed 
the  risk  of  injury,  in  view  of  her  knowledge  of  the  defect 
complained  of,  and,  after  knowledge  thereof,  having  con- 
tinued in  the  possession  of  the  premises.  The  ease  of  Hamil- 
ton V.  Peary,  8  Ind.  App.  615,  52  Am.  St.  Bep.  485,  35  N.  E. 
48,  is  a  well-considered  case.  Under  the  law,  as  stated  in  that 
^^  case,  the  plaintiff  could  not  recover  against  the  defendant 
in  view  of  the  allegations  of  the  complaint  even  if  the  defend- 
ant had  been  a  competent  person,  and  had  personally  made  th.^ 
agreement  set  forth  in  the  complaint.  The  plaintiff  would,  a& 
against  her  landlord,  have  had  no  right  to  expose  herself  to 
the  risk  of  injury  from  existing  and  visible  defects  in  the 
premises  leased  by  her.  It  was  her  duty  to  repair  the  defect 
and  deduct  the  expense  therefor  from  the  rent,  or  she  might, 
under  the  lease  in  this  case,  have  surrendered  the  premises. 
She  chose  to  do  neither ,  and  hence  cannot  recover.  The  fol- 
lowing cases  all  support  the  conclusions  reached  by  us: 
Kampinsky  v.  Hallo,  23  N.  Y.  Supp.  114;  Eabus  v.  Frost, 
18  Jones  &  S.  72;  Edwards  v.  New  York  &  H.  R.  R.  Co.,  9S 
N.  Y.  245,  50  Am.  Bep.  659 ;  Arnold  v.  Clark,  13  Jones  &  S. 
252 ;  Hendry  v.  Squier,  126  Ind.  19,  25  N.  E.  830,  9  L.  B.  A. 
798 ;  Town  v.  Armstrong,  75  Mich.  580,  42  N.  W.  983. 

We  do  not  wish  to  be  understood  as  holding  that,  in  a 
proper  case,  the  tenant  might  not  recover  against  the  landlord 
for  personal  injuries  sustained  by  the  tenant  arising  from  de- 
fective premises.  What  we  do  hold  is  that  the  case  at  bar 
does  not  fall  within  the  principles  of  law  where  such  a  recov- 
ery is  permissible. 

The  court,  therefore,  did  not  err  in  sustaining  the  demur- 
rer, and  in  dismissing  the  action. 

The  judgment  is  afi&rmed,  with  costs. 

McCarty,  C.  J.,  and  Straup,  J.,  concur. 
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^  Guardian  cannot,  hy  Any  Contract  into  which  he  may  enter  with 
tliird  peraons,  bind  the  person  or  estate  of  his  ward:  See  the  note  to 
Selimidt  ▼.  Shaver,  89  Am.  St.  Bep.  282. 

^s  Between  Lcmbct  and  Letsee  the  maxim  of  a  eaveat  emptor  applies 
in  reepeot  to  the  condition  of  the  leased  premises,  and  ordinarily  the 
lessor  is  not  answerable  to  the  lessee  for  injuries  due  to  obvious  de- 
fects and  dangers:  Phelan  y.  Fitzpatrick,  188  Mass.  237,  108  Am.  St. 
Bep.  469;  Whitmore  v.  Orono  Pulp  etc.  Co.,  91  Me.  297,  64  Am.  St. 
Bep.  229;  Clifton  v.  Montague,  40  W.  Ya.  207,  52  Am.  St.  Bep.  872; 
Hamilton  y.  Feary,  8  Ind.  App.  615,  58  Am.  St.  Bep.  486. 


MILL  ▼.  BROWN. 

[31  Utah,  473,  88  Pac.  609.] 

OBBTIOBABI,  Inanlry  into  the  Oonstitntioiiallty  of  ft  Statate 
intder. — In  a  proceeding  by  certiorari  the  eonstitntionalit/  of  a  stat- 
ute ma^  be  inquired  into  and  determined,  if,  on  finding  that  the  stat- 
ute Is  invalid,  the  acts  of  the  court  or  judge  moat  be  held  to  have 
BO  wappoTt,  and  to  be  hence  of  no  force  or  effect,     (p.  941.) 

STATUTE,  Effect  of  UnconatitationaL — ^An  unconstitntional 
law  hj  which  it  is  sought  to  affect  the  rights  of  a  citizen  is  of  no 
force  or  effect,  and  does  not  bind  anyone,     (p.  941.) 

OEBTIOBABI— Inqnlry  into  the  Begulailty  of  the  Maimer  of 
the  Appointment  of  a  Judge. — ^In  certiorari  the  court  cannot  inquire 
into  the  regularity  of  the  manner  of  the  appointment  or  the  qualifica- 
tion of  the  judge  whose  judgment  is  assailed,     (p.  941.) 

STATUTES,  Classification,  Oonstltatlonallty  of.— The  legisla- 
ture may  make  a  classification  so  affecting  cities  of  the  first  and  second 
clasaea  and  other  parts  of  the  state  that  juvenile  courts  may  be  created 
for  such  cities,  and  the  powers  of  such  courts  left  elsewhere  to  the 
district  courts,     (p.  942.) 

OOKSTITUTIOKAL  LAW— -Creation  of  New  Courts.— The  facts 
that  certain  powers  and  duties  may  be  exercised  by  certain  courts  does 
not  prohibit  the  legislature  from  creating  new  courts,  conferring  upon 
them  like  powers  and  duties  under  a  constitution  declaring  that  the 
constitutional  power  shall  be  vested  in  the  supreme  court,  in  district 
courts,  in  justices  of  the  peace,  and  in  such  other  courts  inferior  to 
the  supreme  court  as  may  be  established  by  law.     (p.  942.) 

CONSTIT  U  TlONAIi  LAW — Creating  Juvoille  Conrts. — ^The  leg- 
islature may  create  a  court  or  courts  wherein  juvenile  offenders  may 
be  dealt  with,  although  they  were  formerly  dealt  with  in  other  courts. 
(p.  942.) 

CONSTITUTIONAL  LAW— Jnvenlle  Courts,  Vesting  Exclusive 
Jnzisdlctlon. — The  legislature  may  vest  in  juvenile  courts  in  cities 
of  the  first  and  second  class  exclusive  jurisdiction  of  juvenile  offenders, 
where  the  object  is  to  relieve  the  overcrowded  courts  in  those  cities 
of  this  burden,     (pp.  942,  943.) 

STATUTES^  Implied  or  Indirect  Amendment  of — Constitutional 
Law. — ^A  statute  creating  juvenile  courts  and  prescribing  their  func- 
tions is  not  unconstitntional  under  a  constitution  providing  against 
amending  any  law  without  setting  forth  the  new  section  as  amended. 
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ThiQ  stafate  is  not  intended  as  an  amendment  of  any  other  law,  asd 
if  it  has  such  effect,  it  is  incidental  and  bj  implication  merelr.  This 
prohibition  was  not  intended  to  prevent  new  legislation  that  maj  in- 
cidentallj  affect  earlier  laws.     (p.  943.) 

CONSTITUTIONAL  LAW— Jnyenile  Courts. — The  statutes 
creating  courts  having  jurisdiction  of  juvenile  offenders  are  in  no 
sense  criminal,  and  are  not  intended  to  provide  punishment,  but  to 
save  the  child  from  becoming  a  criminal,  and  are  hence  not  nneoa- 
stitutional,  though  they  do  not  provide  for  trial  by  jury,  or  arraign- 
ment, or  plea,  nor  notice  to  the  person  or  a  warrant  of  arrest,  and 
require  the  child  to  be  a  witness  against  himself,     (p.  946.) 

CONSTITUTIONAL  LAW— Juvenile  Courts— Attempting  to 
OiYO  Jurisdiction  Over  Adults. — Section  7  of  the  statutes  of  Utah  pro- 
viding for  criminal  courts,  and  declaring,  where  a  child  is  .de- 
linquent as  defined  by  the  act,  his  parent  responsible  for  or  aiding, 
encouraging,  causing,  or  contributing  to  the  delinquency,  shall  be 
guilty  of  a  misdemeanor,  and  may  be  brought  before  the  court  ani 
examined,  and  if  found  guilty,  the  court  may  impose  conditions  on  him. 
and  as  long  as  he  complies  therewith,  may  suspend  the  sentence,  is 
unconstitutional,  because  it  denies  to  him  the  right  of  trial  by  jury. 
(pp.  946,  947.) 

CONSTITUTIONAL  LAW— Juvenile  Conrts,  Statute  not  Void 

as  a  Whole. — ^Though  the  statute  creating  juvenile  courts  is  invalid  in 
BO  far  as  it  undertakes  to  pronounce  the  parent  of  the  delinquent 
child  guilty  of  misdemeanor  in  certain  cases  and  punishable  therefor, 
but  does  not  provide  for  a  trial  by  jury,  this  does  not  render  the 
balance  of  the  statute  unconstitutional  or  void.     (p.  947.) 

C0NSTITX7TI0NAL  LAW— Juvenile  Courts— Bights  of  Parents. 
Before  a  child  can  be  made  a  ward  of  the  state  by  proceedings  in 
the  juvenile  courts,  it  must  appear  that  the  child  is  delinquent  with- 
in the  meaning  of  the  statute,  and  that  the  parent  or  legal  guardian 
is  incompetent  or  has  neglected  and  failed  to  care  and  provide  for 
the  child  the  training  and  education  contemplated  and  required  by 
both  law  and  morals,  and  a  court  committing  a  child  without  first 
finding  the  existence  of  these  conditions  exceeds  its  power,  (pp. 
949,  950.) 

JUV£NILE  COUBTS — ^Notice  to  Parents. — ^Though  a  parent  or 
guardian  is  not  a  necessary  party  to  the  proceedings  in  juvenile  courts, 
and  cannot  be  bound  by  a  judgment  respecting  his  rights  to  the 
custody  and  control  of  the  chUd,  yet  it  is  proper  to  give  such  formal 
notice  to  such  parent  or  guardian  to  the  end  that  all  the  facts  may 
be  elicited  by  the  investigation,     (p.  950.) 

JUVENILE  COUBTS,  Practice  In.— Findings  Should  be  made 

in  each  case  in  conformity  with  the  facts,  and  judgment  rendered  in 
accordance    therewith,     (p.    951.) 

CEBTIOBABI — Judgments  of  the  Criminal  Courts,  When  will 
be  Set  Aside  upon. — A  judgment  of  the  juvenile  court  will  be  vacated 
on  certiorari  when  it  does  not  appear  from  the  record  that  facts  ex- 
isted or  were  found  authorizing  the  court  to  deprive  the  father  of 
the  custody  of  the  child  and  commit  it  as  a  ward  of  the  state,  (p. 
952.) 

Certiorari  to  review  the  proceedings  of  the  judge  of  the 
juvenile  court  of  the  city  of  Salt  Lake.  The  statute  whose 
constitutionality  was  availed  consisted  of  twelve  sections,  in 
addition  to  the  one  declaring  that  the  statute  took  effect  upon 
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its  approval.  The  first  section  provided  that  in  cities  of  the 
first  and  second  classes  there  was  created  a  special  court  to  be 
known  as  the  juvenile  court,  which  should  have  jurisdiction 
of  all  cases  relating  to  children,  including  juvenile  delin- 
quents as  described  in  section  6  of  the  act,  and  of  the  hearing 
and  punishment  of  all  delinquent  adult  persona  as  described 
in  section  7,  and  that  the  court  should  have  jurisdiction  in  all 
cases  where  the  custody  or  legal  punishment  of  children  was 
in  question ;  that  the  judge  should  be  known  as  the  judge  of  the 
juvenile  court,  and  should  be  appointed  by  a  commission  known 
as  the  juvenile  court  commission,  consisting  of  the  mayor, 
chief  of  i)olice,  and  city  superintendent  of  public  schools. 
By  the  second  section  the  office  of  probation  officer  was  created 
for  every  county  in  the  state,  to  be  appointed  by  the  judge  of 
the  district  court  having  jurisdiction,  and  in  counties  con- 
taining cities  of  the  first  and  second  classes  to  be  appointed 
by  the  judge  of  the  juvenile  court  The  probation  officers 
were  vested  with  power  to  make  arrests  and  perform  other 
duties  incident  to  their  office,  and  were  required,  before  the 
fifteenth  day  of  December  of  each  year,  to  submit  to  the  board 
of  county  commissioners  a  report  in  writing  showing  the  num- 
ber and  disposition  of  delinquent  children  brought  before  the 
*court  during  the  year  ending  the  30th  of  November,  pre- 
viously. They  were  also  required  in  their  report  to  the  county 
commissioners  to  show  the  number  and  disposition  of  delin- 
quent children  brought  before  the  court,  together  with  such 
other  useful  information  regarding  the  cases  and  the  parent- 
age of  the  children  as  might  be  obtained  at  the  trials  thereof. 
The  third  section  of  the  act  required  proceedings  there- 
under to  be  by  complaint  or  sworn  statement,  and  authorized 
the  probation  officers  to  conduct  proceedings  against  a  child 
at  the  request  or  in  the  absence  of  the  county  attorney.  In 
the  complaints  to  be  presented  the  acts  claimed  to  have  been 
committed  by  the  child  were  required  to  be  stated  in  a  general 
way.  By  the  fourth  section,  in  cities  of  the  first  and  second 
classes,  when  a  child  eighteen  years  of  age,  or  under,  was 
arrested,  it  was  required  to  be  taken  directly  before  the  juve- 
nile court,  or,  if  taken  before  a  justice  of  the  peace,  or  a  judge 
of  the  city  court,  upon  a  complaint  sworn  out  for  any  reason, 
it  was  the  duty  of  such  justice  or  judge  to  transfer  the  case 
to  the  juvenile  court,  and  the  officer  in  charge  of  the  child 
was  required  to  take  it  before  that  court,  where  the  further 
proceedings  against  it  were  to  be  conducted.    Whenever  a 
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complaint  was  pending  against  any  child  claimed  to  be  de- 
linquent under  the  act,  it  was  the  duty  of  the  court  or  magis- 
trate before  any  other  proceedings  were  had  in  the  case,  to 
give  notice  in  writing  of  its  pendency  to  the  probation  officer 
of  the  county,  whose  duty  it  was  to  inquire  into  and  make 
a  full  examination  of  the  parentage  of  the  child,  and  the 
facts  and  circumstances  of  the  ease,  and  report  the  same  in 
writing  to  the  court  or  magistrate,  and  if  upon  investigatiiHi 
and  consultation  it  was  made  to  appear  to  the  court  or  mag- 
istrate, that  the  child  was  guilty  of  the  charge,  the  court  or 
magistrate  must  immediately  certify  the  case  to  the  distriet 
court,  and  transmit  all  papers  relating  thereto.    For  the  piir- 
poses  of  the  act  there  was  created  a  juvaiile  department  of  the 
district  courts  outside  of  cities  of  the  first  and  second  classes 
By  section  5,  when  any  loase  of  a  delinquent  child  came  under 
the  provisions  of  the  act,  the  court  might  continue  the  hear- 
ing from  time  to  time,  commit  the  child  to  the  care  of  Ae 
probation  of&cers,  and  allow  it  to  remain  at  its  own  home, 
subject  to  the  visitation  of  such  officer,  and  the  child  to  report 
to  tiie  court  or  such  officer  as  often  as  might  be  required,  or 
the  court  might  cause  the  child  to  be  placed  in  any  suitable 
family  home,  subject  to  the  friendly  supervision  of  the  proba- 
tion officer,  and  the  further  order  of  the  court ;  or  the  court 
might  commit  the  child  to  the  state  industrial  school,  or  to 
any  institution  in  the  county  incorporated  under  the  laws  of 
the  state  that  may  care  for  children  or  be  provided  by  the 
state  or  county,  suitable  for  the  care  of  children,  or  to  any 
state  institution  which  might  be  established  for  the  care  U 
boys  and  girls;  the  child  in  no  case  to  be  committed  beyond 
the  age  of  twenty-one.    A  child,  when  committed,  was  subject 
to  the  control  of  the  board  of  managers  of  the  institati<»L 
which  had  power  to  parole  the  child  on  such  conditioiis  as  it 
might  prescribe,  and  the  court,  on  recommendation  of  the  di- 
rectors, might  discharge  the  child  from  custody  whenever  ia 
the  judgment  of  the  court  its  reformation  was  complete,  or 
the  court  might  commit  the  child  to  the  care  and  custody  ol 
some  association  which  would  receive  it,  embracing    in  its 
objects  the  care  of  neglected  and  delinquent  children.      A  ^ 
linquent  child  was  defined  by  section  6  of  the  act^  which 
declared  to  apply  only  to  children  of  eighteen  years  of 
and  under,  not  inmates  of  a  state  institution  or  any  institih 
tion  incorporated  under  the  laws  of  the  state  for  the  oorre^ 
tion  of  delinquent  children,  as  follows:  ''Delinquezit   child 
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-shall  include  any  child  eighteen  years  of  age  or  under  such  age 
who  violates  any  law  of  this  state  or  any  city  or  village 
ordinance,  or  who  is  incorrigible,  or  who  knowingly  associates 
with  thieves,  vicious,  or  immoral  persons;  or  who  is  growing 
up  in  idleness  and  crime;  or  who  knowingly  visits  or  enters 
a  house  of  ill-repute;  or  who  knowingly  patronizes  or  visits 
any  policy  shop  or  place  where  any  gambling  device  is  or  shall 
be  operated,  or  who  patronizes  or  visits  any  saloon  or  dram- 
shop where  intoxicating  liquors  are  sold;  or  who  patronizes 
or  visits  any  public  poolroom  or  bucketshop ;  or  who  wanders 
about  the  street  in  the  night-time  without  being  on  any  lawful 
business  or  occupation ;  or  who  habitually  wanders  about  any 
railroad  yards  or  tracks,  or  jumps  on  or  attempts  to  board' 
any  moving  train,  or  enters  any  car  or  engine  without  lawful 
authority ;  or  who  habituaUy  uses  vile,  obscene,  vulgar,  profane 
or  indecent  language,  or  is  guilty  of  defacing  or  writing  on 
any  wall,  or  building  or  in  any  public  or  private  place  any 
vile,  obscene,  profane  or  indecent  language,  or  drawing  any 
obscene  or  vulgar  picture  or  pictures,  or  is  guilty  of  any 
immoral  conduct  in  any  public  or  private  place  or  about  any 
schoolhouse. "  This  section  also  provided  that  the  disposition 
of  any  child  under  the  act,  or  evidence  given  in  the  cause, 
should  not  in  any  civil,  criminal  or  other  proceeding  be  law- 
ful or  proper  evidence  against  the  child,  except  in  subsequent 
cases  under  the  act. 

By  section  7  any  parent  or  legal  guardian  or  person  having 
the  custody  of  the  child,  and  being  responsible  for  or  in  any 
act  encouraging,  causing,  or  contributing  to  the  delinquency 
of  the  child  was  made  guilty  of  a  misdemeanor,  and  whenever 
complaint  was  made  of  the  delinquent  adult  person,  he  was  to 
be  brought  before  the  juvenile  court  and  examined  by  it,  and 
if  guilty,  the  court  might,  upon  conviction,  impose  condi- 
tions upon  such  person,  and  so  long  as  such  person  should 
comply  therewith,  the  sentence  imposed  might  be  suspended. 

The  eighth,  ninth,  and  tenth  sections  of  the  act  related  to 
the  salaries  of  the  judges  and  probation  officers,  the  residence 
of  the  judge,  the  courtroom  to  be  provided,  and  the  mode  of 
serving  process,  with  respect  to  which  mode,  the  act  declared 
tliat  the  laws  governing  the  city  and  municipal  courts  relative 
to  the  service  of  process,  subpoenas,  and  payment  of  wit- 
nesses and  other  costs  were  made  applicable  to  the  same  sub- 
jects in  the  juvenile  court 
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By  section  11  the  method  of  the  presentation  of  the  elaina 
of  probation  officers  was  provided  for,  and  by  section  12  it 
was  declared  that  the  provisions  of  the  act  shonld  be  construed 
in  accordance  with  the  provisions  of  section  4052  of  the  Re- 
vised Statutes  of  Utah,  1898.  The  section  thus  referred  to  is 
as  follows:  "The  rule  of  the  common  law,  that  penal  statutes 
are  to  be  strictly  construed,  has  no  application  to  the  Revised 
Statutes.  The  provisions  of  the  Revised  Statutes  are  to  be 
construed  according  to  the  fair  import  of  their  terms  with  a 
view  to  effect  the  objects  of  the  statutes  and  to  promote 
justice." 

N.  W.  Sonnedecker,  for  the  appellant 

Benner  X.  Smith,  Frank  B.  Stephens  and  James  Ingebret- 
zen,  for  the  respondent. 

^'^^  PRICK,  J.  This  is  an  application  to  this  court,  in  its 
original  jurisdiction,  for  a  writ  of  certiorari.  The  application 
is  made  under  *''*  section  3631  of  the  Revised  Statutes  of 
1898,  by  Emil  Mill  (hereinafter  styled  applicant),  as  father 
of  Albert  E.  Mill,  a  minor.  The  vnrit  was  duly  issued  by  this 
court,  directed  to  Willis  Brown,  as  judge  of  the  juvenile  court 
of  Salt  Lake  City,  who  made  and  filed  his  return  by  filing  an 
answer  in  connection  with  what  purports  to  be  a  transcript 
of  the  proceedings  of  the  juvenile  court  which  it  is  sought 
to  have  reviewed  by  this  application.  Prom  the  application 
and  return  it  appears  that  Albert  E.  Mill  is  a  minor  of  about 
the  age  of  thirteen  years;  that  a  complaint  in  writing  was 
duly  filed  in  the  juvenile  court  against  him  as  a  delinquent 
child  under  chapter  117,  page  182  of  the  Laws  of  Utah  of  1905, 
entitled  "Juvenile  Courts";  that  in  such  complaint  he  was 
charged  with  petit  larceny  for  taking  a  box  of  cigars,  was 
found  guilty  of  that  charge,  and  ordered  committed  to  the 
Industrial  School  of  the  state  of  Utah  as  a  delinquent  child 
until  he  shall  have  attained  the  age  of  twenty-one  years,  unless 
sooner  released  by  the  board  of  control  of  said  institution. 
The  proceedings  of  the  hearing  and  the  judgment  of  the  court 
are  attacked  upon  various  grounds,  some  of  which  will  be 
noticed  hereafter,  and  those  presently  noticed  are :  That  chap- 
ter 117,  aforesaid,  is  unconstitutional  and  void;  that  the  judge 
of  said  court  does  not  possess  the  legal  qualifications  to  act 
as  judge  of  said  court;  and  that  he  was  not  chosen  or  ap- 
pointed in  accordance  with  law.     While  the  record  of  the 
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proceedings  certified  up  is  somewhat  meager  and  unsatis- 
factory, su£Scient  appears  therefrom  to  warrant  us  in  review- 
ing the  essential  parts  of  the  proceedings. 

At  the  threshold  of  this  investigation  we  are  met  by  the 
respondent  with  two  propositions:  (1)  That  we  cannot,  in 
this  proceeding,  examine  into  and  pass  upon  the  constitution- 
ality of  said  chapter  117;  and  (2)  that  we  cannot  pass  upon 
either  the  regularity  or  manner  of  appointment  or  the  qualifi- 
cations of  respondent. 

In  view  of  the  nature  of  the  inquiry  before  us,  we  cannot 
accede  to  the  first  of  the  two  propositions  above  stated.  True, 
if  the  inquiry  were  limited  to  the  determination  as  to  whether 
the  respondent  was  entitled  to  hold  the  office  as  juvenile 
*''•  judge  under  a  certain  law,  then  we  could  not,  in  this  pro- 
ceeding, inquire  into  and  pass  upon  the  constitutionality  of 
the  law  under  which  he  held  the  office.  The  inquiry,  however, 
is  much  broader.  The  attack  upon  the  law  is  that  it  affects 
the  rights  of  the  applicant,  regardless  of  whether  the  re- 
spondent is  holding  the  office  legally  or  otherwise.  If  the 
law  be  uncotistitutional,  then  the  acts  of  the  respondent  which 
affect  the  rights  of  the  applicant  have  no  support,  and  are, 
therefore,  void  and  of  no  force  and  effect.  This  inquiry  goes 
directly  to  the  power — ^jurisdiction — of  respondent  to  act,  not 
to  his  qualification  to  do  so,  and  hence  can  be  inquired  into  in 
this  proceeding.  We  cannot  assent  to  the  doctrine  that  a  citi- 
zen affected  by  a  law  may  not,  at  any  time  and  in  any 
judicial  proceeding,  attack  that  law  as  being  unconstitutional 
and  therefore  void.  An  unconstitutional  law  by  which  it  is 
sought  to  affect  the  rights  of  the  citizen  is  of  no  force  or  effect, 
and  would  not  bind  anyone:  Norton  v.  Shelby  County,  118 
U.  S.  425,  6  Sup.  Ct.  Rep.  1121,  30  L.  ed.  178.  Any  act,  there- 
fore, of  the  respondent  affecting  the  applicant's  rights,  if 
such  act  is  based  upon  an  unconstitutional  law,  is  both  with- 
out and  beyond  jurisdiction,  and  therefore  void.  The  first 
objection  cannot  be  sustained. 

The  second  objection,  however,  is  well  taken.  If  the  acts 
complained  of  are  supposed  to  be  illegal  only  because  the 
respondent  was  chosen  or  appointed  under  a  supposed  invalid 
law,  or  because  he  does  not  possess  the  proper  qualifications, 
then  the  attack  must  be  direct,  not  a  collateral  one.  But  this 
is  so  because  the  respondent  would,  in  such  a  case,  still  act 
■as  judge,  if  not  under  strict  legal  right,  then  as  one  in  fact. 
His  legal  right  to  act  would  have  to  be  determined  by  a  direct 
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proceeding  for  that  purpose.  This  principle  of  law  is  not 
changed  by  the  fact  that  the  same  statute  or  law  under  which 
he  acts  also  provides  for  his  qualifications,  election  or  ap- 
pointment. This  principle  is  well  established  by  the  follow- 
ing authorities:  Scheiwe  y.  Holz,  168  HI.  432,  48  N.  E.  65; 
Eraser  v.  Fredon,  53  CaL  644 ;  State  v.  Osbum,  24  Nev.  187, 
51  Pac.  837;  Coyle  v.  Sherwood,  1  Hun,  272;  ^'^  Nelson  t. 
People,  23  N.  Y.  293;  People  v.  Whito,  24  Wend.  (N.  T.) 
520. 

There  are  many  other  constitutional  objections  presented 
which  we  shall  not  notice  or  discuss  in  detail,  for  the  reason 
that  they  are  all  thoroughly  considered  by  the  courts  whose 
decisions  we  will  cite  hereafter,  and  which  are  all  determined 
against  the  contentions  of  the  applicant  Apart  from  the 
general  objections  just  referred  to  above,  there  are  several 
that  are  directed  specially  to  some  of  the  provisions  of  oar 
constitution.  It  is  asserted,  for  instance,  that  chapter  117 
is  unconstitutional  because  (1)  it  confers  jurisdiction  and 
powers  upon  a  court  created  by  an  act  of  the  legislature 
which  are  now  discharged  by  the  district  courts,  which  courts 
are  constitutional  courts;  and  (2)  because,  in  the  state  at 
large,  the  powers  of  juvenile  courts  are  still  to  be  exercised 
by  the  district  courts,  while  in  cities  of  the  first  and  second 
classes  such  is  not  the  case.  This  contention  is  not  tenable. 
The  classification  of  cities  for  certain  purposes  is  too  well 
established  to  require  discussion.  But  the  fact  that  certain 
powers  or  duties  may  be  exercised  by  certain  courts  does  not 
prohibit  the  legislature  from  creating  new  courts  and  con- 
f  erring  upon  those  like  powers  and  duties.  Indeed,  our  con- 
stitution seems  to  have  been  framed  with  this  object  in  view. 
Section  1  of  article  8  vests  the  ''judicial  powers  of  this  state 
....  in  a  supreme  court,  in  district  courts,  in  justices  of 
the  peace  and  such  other  courts  inferior  to  the  supreme  court 
as  may  be  established  by  law."  While  there  are  certain 
limitations  in  respect  to  certain  powers  as  applied  to  certain 
courts,  the  constitution  wisely  refrains  from  conferring  ex- 
clusive original  jurisdiction  upon  any  of  the  courts,  but  vests 
such  original  jurisdiction  in  all  the  courts  to  be  apportioned 
and  exercised  as  the  legislature  may  direct  There  can  be  no 
valid  reason,  therefore,  to  dispute  the  right  of  the  legislature 
to  create  a  court  or  courts  wherein  juvenile  offenders  or 
delinquents  may  be  dealt  with  although  they  were  formerly 
dealt  with  in  other  courts.    Nor  does  the  fact  that  in  cities 
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of  the  first  and  second  classes  juvenile  courts  are  given  ex- 
clusive jurisdiction  over  juvenile  offenders  ^"^^  in  any  way 
offend  against  any  constitutional  provision.  The  object  is  to 
relieve  already  overcrowded  courts  in  such  cities  from  this 
burden,  and  confer  the  power  to  deal  with  children  belonging 
to  the  class  defined  in  the  act  upon  the  courts  especially  de- 
signed and  adapted  to  carry  into  effect  the  provisions  of  the 
act.  Nor  does  it  in  any  way  contravene  any  constitutional 
provision,  because  the  act  devolves  the  duties  of  the  juvenile 
courts,  as  exercised  by  them,  in  cities  of  the  first  and  second 
classes,  lipon  the  district  courts  held  outside  of  such  cities. 
The  act,  for  this  reason,  is  not  obnoxious  to  the  uniformity 
clause  of  the  constitution.  Uniformity,  in  the  sense  used  in 
the  constitution,  simply  means  uniformity  in  respect  to  the 
class  into  which  a  subject  matter  may  be  classified,  upon  which 
the  law  is  to  operate.  The  children  are  dealt  with  precisely 
the  same  whether  they  are  brought  before  a  juvenile  court 
in  the  city  or  before  a  district  court  in  the  state  at  large. 
The  law  operates  in  the  one  instance  precisely  as  in  the  other. 
The  only  difference  is  that  a  district  court  in  the  state  at  large 
may  be  required  to  pass  upon  fewer  cases.  The  law  was  en- 
acted for  the  express  purpose  of  relieving  the  district  courts 
in  cities  of  the  burden,  and  thus  give  them  the  opportunity 
the  country  courts  have  to  confine  their  work  more  strictly 
to  contested  law  and  equity  cases.  The  law,  therefore,  aims 
at  uniformity,  in  one  sense,  rather  than  at  the  opposite.  The 
district  courts  are  not  deprived  of  any  constitutional  right 
or  power  by  chapter  117  by  reason  of  conferring  jurisdiction 
upon  juvenile  courts:  11  Cyc.  711;  State  v.  Archibald,  52 
Ohio  St  1,  38  N.  E.  314  •  Hagany  v.  Cohnen,  29  Ohio  St.  82. 
Nor  is  the  objection  valid  that  chapter  117  is  against  that 
provision  of  the  constitution  which  prohibits  the  legislature 
from  amending  any  law  or  section  without  setting  forth  the 
new  section  as  amended.  Chapter  117  is  an  indepr^ndent  and 
complete  act  in  itself.  It  is  not  intended  thereby  to  directly 
amend  or  modify  any  other  law  or  section.  If  such  is  its 
effect,  it  is  so  incidentally  or  by  implication  merely.  The 
provision  of  the  constitution  now  under  consideration 
^'^  was  not  intended  to  prevent  new  legislation  that  might 
incidentally  affect  older  laws  without  setting  forth  all  the 
laws  that  might  incidentally  be  affected  by  the  new  ones.  If 
the  constitutional  provision  were  thus  construed,  new  legis- 
lation would  be  made  almost  impossible;  it  would  at  least 
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impose  intolerable  burdens  upon  both  the  legislature  and  the 
courts,  and  would,  in  the  end,  be  of  much  greater  mischief 
than  the  one  sought  to  be  avoided.  This  objection,  therefore, 
is  likewise  untenable:  Cooley's  Constitutional  Limitations, 
7th  ed.,  216;  1  Lewis'  Sutherland  on  Statutory  (Construction, 
2d  ed.,  239,  240.  The  case  of  State  v.  Beddo,  22  tltah,  432, 
63  Pac.  96,  illustrates  a  clear  attempt  to  amend  different  sec- 
tions without  complying  with  the  constitutional  provision 
above  referred  to,  and  this,  it  was  properly  held  in  that  ease, 
could  not  be  done.  If,  however,  that  case  admits  of  a  con- 
struction contraiy  to  the  doctrine  above  stated,  then  it  would 
be  in  direct  conflict  with  the  authorities  last  above  cited,  and 
contrary  to  the  rule  approved  and  adopted  by  the  great  weight 
of  authority  upon  the  subject  of  affecting  or  amending  exist- 
ing laws  incidentally  or  by  implication,  by  new  and  inde- 
pendent acts,  and  therefore  could  not  stand  as  an  authority 
except  so  far  as  it  is  in  harmony  with  the  rule  here  adopted. 

There  are  some  constitutional  objections  to  certain  portions 
of  the  act  that  are  more  serious,  however,  namely,  the  objec- 
tion that  respondent's  appointment  is  delegated  to  a  special 
commission  created  by  the  act,  and  that  his  salary  is  to  be 
fixed  by  such  commission,  to  be  paid  out  of  the  city  treasury, 
may  well  be  said  to  reach,  if  they  do  not  go  beyond,  the  limit 
of  the  legislature  to  invade  local  self-government  as  the  same 
is  implied  by  the  spirit,  if  not  the  letter,  of  our  constitution. 
These  are  matters  upon  which  we  entertain  serious  doubts. 
But,  as  these  matters  go  again  to  the  right  of  the  respondent 
to  discharge  the  duties  of  the  office  as  an  officer  de  jure 
merely,  we  cannot,  in  this  proceeding,  pass  upon  or  decide 
them.  Moreover,  as  at  present  advised,  we  assume,  but  do 
not  decide,  that  even  if  the  portions  of  the  act  above  referred 
to  were  held  to  be  bad,  that  they  are  not  so  connected  with 
the  other  portions  of  the  act  as  to  vitiate  '^^^  the  whole  law. 
The  act  would  still  create  a  de  jure  office  which  could  be  filled 
by  a  de  facto  officer,  and  all  the  other  portions  dealing  with 
and  affecting  juvenile  delinquents  would  still  stand  and  be 
made  effective  in  accordance  with  the  true  spirit  and  intent 
of  the  act  taken  as  a  whole.  This  does  not  apply  to  section 
7  to  which  we  will  refer  hereafter. 

The  other  constitutional  and  legal  objections  respecting 
the  right  to  trial  by  a  jury,  the  want  of  arraignment  and 
plea,  the  suspending  of  judgment  or  sentence,  the  manner 
of  examination  or  trial,  that  the  child  is  required  to  be  a 
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witness  against  himself ,  the  want  of  notice  to  the  parent,  the 
dispensing  with  the  warrant  and  arresting  the  child  and 
bringing  him  before  the  court,  and  all  like  questions,  are 
fully,  learnedly  and  satisfactorily  discussed  and  decided 
against  the  contentions  of  applicant  in  the  following  cases: 
Conmionwealth  v.  Fisher,  213  Pa.  48,  62  Atl.  198 ;  Milwaukee 
Industrial  School  ▼.  Supervisors  of  Milwaukee  County,  40 
Wis.  328,  22  Am.  Bep.  102;  Prescott  v.  State,  19  Ohio 
St.  184,  2  Am.  Bep.  388 ;  Famham  v.  Pierce,  141  Mass.  203, 
55  Am.  Bep.  452,  6  N.  E.  830 ;  State  v.  Home  Society,  10  N. 
Dak.  .493,  88  N.  W.  273 ;  Beynolds  v.  Howe,  51  Conn.  472 ;  Ex 
parte  Liddell,  93  Cal.  633,  29  Pac.  251;  Ex  parte  Nichols, 
110  Cal.  651,  43  Pac.  9;  State  v.  Phillips,  73  Minn.  77,  75 
N.  W.  1029;  In  re  Mason,  3  Wash.  609,  28  Pac.  1025;  In  re 
Eelley,  152  Mass.  432,  25  N.  E.  615 ;  State  v.  Eilvington,  100 
Tenn.  227,  45  S.  W.  433,  41  L.  B.  A.  284 ;  Matter  of  Knowack, 
158  N.  Y.  482,  53  N.  E.  675,  44  L.  B.  A.  699;  Jarrard  v. 
State,  116  Ind.  98,  17  N.  E.  912 ;  State  v.  Brown,  50  Minn. 
353,  36  Am.  St.  Bep.  651,  52  N.  W.  935,  16  L.  B.  A.  691 ; 
State  ▼.  Marmouget,  11  La.  225,  35  South.  529.  It  would 
not  only  seem  useless  to  enlarge  upon  the  reasons  in  the  fore- 
going cases  why  acts  similar  to  chapter  117  do  not  contravene 
constitutional  or  substantial  rights,  except  perhaps  in  the 
particulars  above  referred  to,  but  it  would  smack  of  pedantry 
to  attempt  to  do  so.  There  is  not  a  single  argument  presented 
by  applicant  in  this  case  which  is  not  considered  and  answered 
in  the  foregoing  cases.  Quite  true,  there  are  a  few  cases  seem- 
ingly to  the  contrary.  One  '***  of  those  is  State  v.  Bay,  63 
N.  H.  406,  56  Am.  Bep.  529.  While  the  argument  of  the 
court  in  that  case  is  adverse  to  many  of  the  decisions  cited 
above,  the  question  involved  in  nearly  all  of  the  cases  above 
cited  and  involved  in  the  case  at  bar  was  not  in  issue,  and 
hence  the  New  Hampshire  case  is  not  an  authority.  The  law 
passed  upon  in  that  case  did  not  confer  the  power  upon  the 
justice  to  take  the  action  taken  by  him,  and  thus  he  exceeded 
his  authority.  No  other  question  was  involved,  and  hence 
no  other  could  be  decided.  The  case  of  People  v.  Turner,  55 
HI.  280,  8  Am.  Bep.  645,  was  decided  more  than  thirty-five 
years  ago,  and  while,  in  that  case,  some  of  the  contentions  of 
counsel  for  applicant  were  upheld,  nearly  all  of  the  cases  de- 
cided since  then,  as  appears  from  the  list  above  cited,  have 
taken  a  different,  and,  as  it  seems  to  us,  a  more  rational  view 
of  the  subject.  The  procedure  in  the  state  of  Illinois  in  re- 
Am.  St.  Sep.,  Vol.  120 — 60 
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spect  to  juvenile  offenders  has,  however,  been  changed  anec 
the  decision  of  People  v.  Turner,  55  111.  280,  8  Am.  Bep.  645, 
and  such  laws  are  now  upheld  in  that  state,  as  can  be  seen 
from  the  later  cases  of  Petition  of  Ferrier,  103  111.  367,  tt 
Am.  Rep.  10,  and  County  of  McLean  v.  Humphreys,  104  LL 
378.  Such  laws  are  most  salutary  and  are  in  no  sense  criminal 
and  not  intended  as  a  punishment,  but  are  calculated  to  save 
the  child  from  becoming  a  criminal.  The  whole  and  on]y 
object  of  such  laws  is  to  provide  the  child  with  an  environ- 
ment such  as  will  save  him  to  the  state  and  society  as  a  useful 
and  law-abiding  citizen,  and  to  give  him  the  educational  re- 
quirements necessary  to  attain  that  end.  To  effect  this  pur- 
pose some  restraint  is  essential.  Such  or  similar  restraint  is, 
however,  necessary  in  any  institution  of  learning,  however 
humble.  Everywhere  we  are  all  met  with  restraint.  Civilized 
society  cannot  exist  without  it^  and  no  school  can  continue 
without  discipline,  and  it  is  this  discipline  which  is  de- 
nominated restraint  in  schools  such  as  are  provided  for 
juvenile  offenders.  We  can  see  no  valid  reason  for  holding 
chapter  117  vulnerable  to  attack  upon  constitutional  or  other 
grounds,  and  therefore  we  cannot,  for  that  reason  alone,  sus- 
tain the  contentions  of  the  applicant  and  set  aside  the  judg- 
ment of  the  juvenile  court. 

*****  The  foregoing  does  not  apply  to  section  7  of  said  chap- 
ter. By  the  provisions  of  said  section  the  juvenile  court  deals 
directly  with  adult  persons.  While  the  provisions  of  sec- 
tion 7  are  entirely  germane  to  the  principal  object  of  the  main 
act,  the  acts  denounced  in  section  7  are  made  a  misdemeanor, 
and  are  thus  a  crime  within  the  purview  both  of  the  consti- 
tution and  the  Criminal  Code  of  this  state.  As  we  have  al- 
ready pointed  out,  the  proceedings  of  the  juvenile  court  do 
not  fall,  nor  are  they  intended  to  come,  within  what  is  termed 
criminal  procedure,  nor  are  the  acts  therein  mentioned,  as 
applied  to  children,  crimes.  To  constitute  the  act  under  sec- 
tion 7  of  an  adult  a  crime  entitles  such  adult  to  the  right 
of  a  trial  as  for  any  other  crime.  This  right  is  denied  by 
said  section  7  and  it  cannot,  therefore,  be  upheld.  Quite  true, 
some  method  is  necessary  to  punish  adults  when  interfering 
with  children  who  may  be  held  to  be  wards  of  the  state,  and 
no  doubt  it  is  proper  for  the  legislature  to  provide  for  their 
punishment.  When  such  is  done,  however,  trial  must  be  pro- 
vided for  in  the  proper  forum -and  in  legal  manner.  Sec- 
tion 7  of  the  act,  for  the  reason  that  it  violates  this  elemental/ 
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provision,  so  to  speak,  of  criminal  law  and  procedure,  must, 
therefore,  be  held  of  no  force  or  effect.  This,  however,  in 
no  way  affects  the  other  provisions  or  sections  of  the  act. 
Section  7  was  a  mere  excrescence,  in  one  sense,  on  the  prin- 
cipal provisions  of  the  act,  in  no  way  connected  with  it  so 
far  as  it  affects  the  right  to  deal  with  children,  and,  as  is 
clearly  apparent,  was  not  an  inducement  to  the  enactment  of 
the  other  portions  of  the  act.  For  these  reasons,  all  other 
parts  of  the  act  may,  and  are  permitted  to,  stand. 

But  there  is  another  reason  for  which  we  think  the  judg- 
ment cannot  be  permitted  to  stand.  By  a  careful  examina* 
tion  of  the  cases  above  cited,  it  will  be  found  that  all  the  de- 
cisions rest  upon  the  proposition  that  the  state  in  its  sover- 
eign power  has  the  right,  when  necessary,  to  substitute  itself 
as  guardian  of  the  person  of  the  child  for  that  of  the  parent 
or  other  legal  guardian,  and  thus  to  educate  and  save  the 
child  from  a  criminal  career;  that  it  is  the  welfare  of  the 
child  that  moves  the  state  to  act,  and  not  to  inflict  punish- 
ment ^®*  or  to  meet  out  retributive  justice  for  any  offense 
committed  or  threatened.  In  other  words,  to  do  that  which 
it  is  the  duty  of  the  father  or  guardian  to  do,  and  which  the 
law  assumes  he  will  do  by  reason  of  the  love  and  affection  he 
holds  for  his  offspring  and  out  of  regard  for  the  child's  fu- 
ture welfare.  The  duty  thus  rests  upon  the  father  first.  As 
the  duty  is  imposed  by  the  moral  as  well  as  the  laws  of  society 
upon  the  father  first,  so  it  must  likewise  logically  follow  that 
he  must  be  given  the  first  right  to  discharge  that  duty.  In- 
deed, the  common  law  based  the  right  of  the  father  to  have 
custody  and  dominion  over  the  person  of  his  child  upon  the 
ground  that  he  might  better  discharge  the  duty  he  owed  the 
child  and  the  state  in  respect  to  the  care,  nurture  and  edu- 
cation of  the  child.  The  right  and  duty  are  therefore  re- 
ciprocal, and  may  be  termed  natural,  as  well  as  legal  and 
moral.  Before  the  state  can  be  substituted  to  the  right  of 
the  parent  it  must  affirmatively  be  made  to  appear  that  the 
parent  has  forfeited  his  natural  and  legal  right  to  the  cus- 
tody and  control  of  the  child  by  reason  of  his  failure,  inabil- 
ity, neglect  or  incompetency  to  discharge  the  duty  and  thus 
to  enjoy  the  right.  Section  6  of  the  act  defines  the  acts  which 
constitute  a  child  a  delinquent  and  thus  a  fit  subject  to  be 
brought  before  the  juvenile  court  for  examination.  To  bring 
the  child  before  the  court,  th^  act  provides  that  a  complaint 
in  writing  must  b^  filed,  which  was  done  in  this  ease.    But 
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when  a  complaint  is  filed  and  one  or  more  of  the  acts  con- 
stituting delinquency  are  set  forth,  the  court  only  acquires 
jurisdiction  of  the  child  for  the  purpose  of  investigating  into 
its  condition  or  conduct.  Quite  true,  in  some  states,  a  formal 
complaint  in  writing  may  not  be  an  essential,  but  it  is  made 
so  in  this  state,  and  hence  must  be  observed.  But  when  the 
court  has  investigated  the  matters  set  forth  in  the  complaint 
and  finds  some  or  all  of  the  charges  to  be  true,  it  does  not 
follow,  from  that  fact  alone,  that  the  state  should  forthwith 
be  substituted  in  place  of  the  parent  or  legal  guardian  and 
take  full  control  of  the  person  of  the  child.  All  that  the 
court  has  established  so  far  is  that  the  child  is  a  delinquent 
in  view  of  the  provisions  of  the  act.  The  question  as  to 
****  whether  the  parent  has  been  derelict  in  resj>ect  to  his 
duty,  or  whether  he  is  a  competent  person  or  not  to  hare 
charge  of  the  child,  and  whether  he  has  forfeited  his  natural 
and  legal  right  to  continue  the  relation,  has  not  been  touched 
upon,  and  no  finding  or  adjudication  of  that  fact  has  been 
made.  There  is  nothing,  therefore,  up  to  this  point,  in  the 
proceedings  upon  which  a  judgment  can  be  based  substitut- 
ing the  state  as  guardian  of  the  person  of  the  child  in  place 
of  the  parent.  The  whole  fabric  of  the  law,  as  is  clearly 
shown  by  all  the  decisions  cited,  supra,  rests  upon  this  theory, 
and  those  laws  are  sustained  by  virtue  of  it.  Until  some- 
thing is  made  to  appear  that  the  child  is  not  cared  and  pro- 
vided for  in  respect  to  the  matters  involved,  there  exists  no 
reason  for  the  state  to  take  charge  of  the  person  of  the  child, 
and  hence  no  right  exists  to  do  so  xmder  the  act.  True,  the 
parent  need  not  be  made  a  party  to,  or  even  have  notice  of. 
the  proceedings  against  the  child.  The  parent  is  not  bound 
by  the  judgment  against  the  child,  and  may,  at  any  time,  in- 
stitute proper  proceedings  to  obtain  custody  of  him.  But 
the  matter  now  under  consideration  lies  deeper  than  this ;  it 
is  one  of  power  to  render  judgment  placing  the  child  in  charge 
of  one  guardian,  the  state,  before  determining  or  passing  upon 
the  qualifications  of  the  natural  guardian  to  have  chaise  of 
the  child.  The  court  might  as  well  enter  up  a  judgment 
without  any  complaint  or  investigation  whatever.  The  rela- 
tive rights  and  duties  of  the  father  or  mother  are  so  well 
and  thoroughly  discussed  in  the  case  of  Nugent  v.  Powell, 
4  Wyo.  173,  at  pages  189  to  199,  62  Am.  St.  Rep.  17,  33  Pac 
23,  20  L.  R.  A.  199,  that  we  shall  do  no  more  than  to  refer 
to  the  discussion  there  presented.    Moreover,  in  nearly  all 
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cases  cited  in  this  opinion,  the  fact  of  the  dereliction,  negli- 
gence or  incompetency  of  the  parent  is  referred  to  as  a  ground 
for  the  exercise  of  the  state  of  its  right  in  respect  to  the 
child's  custody.  Indeed,  in  some  of  the  cases  it  appears  that 
this  fact  is  made  a  part  of  the  complaint  and  made  a  ground 
for  the  court  to  act,  and  in  most  of  them  the  fact  is  found 
and  adjudicated.  While  there  is  no  express  provision  in  chap- 
ter 117  requiring  the  juvenile  court  to  find  one  way  or  the 
other  in  respect  to  the  ^^"^  competency  of  the  parent,  still 
it  appears  from  various  portions  of  the  act  that  the  legis- 
lature intended  that  the  matter  should  be  inquired  into.  It 
provides  that  the  parentage  should  be  investigated  and  re- 
ported upon  to  the  district  courts  by  their  probation  officers 
in  the  state  at  large,  and  in  cities  of  the  first  and  second 
classes  the  juvenile  judge  and  his  probation  officers,  it  is 
clearly  implied,  must  do  the  same.  Some  of  the  acts  con- 
stituting delinquency  as  defined  by  section  6  of  the  act  are 
so  trivial  in  themselves  that  any  thoughtless  boy  might  com- 
mit them  and  thus  be  adjudged  a  delinquent,  and  by  a  care- 
less judge  be  sent  to  the  industrial  school  when  the  parent 
was  not  only  willing,  but  most  competent,  to  have  control 
of  the  child,  and  would  offer  it  better  surroundings  and  train- 
ing than  the  state  at  best  could  give  or  afford.  We  are  con- 
strained to  hold,  therefore,  that  before  a  child  can  be  made 
a  ward  of  the  state,  at  least  two  things  must  be  found:  (1) 
That  the  child  is  a  delinquent  within  the  provisions  of  chap- 
ter 117;  and  (2)  that  the  parent  or  legal  guardian  is  incom- 
petent or  has  neglected  and  failed  to  care  and  provide  for 
the  child  the  training  and  education  contemplated  and  re- 
quired by  both  law  and  morals. 

The  foregoing  conclusions  are  based  upon  what  we  con- 
ceive to  be  the  true  spirit  and  intent  of  the  act  itself.  If  it 
should  be  contended  that  nothing  appears  in  the  act  requir- 
ing such  a  finding  to  be  made,  then  we  must  still  construe  it 
in  the  light  of  other  provisions  of  the  law  which  may.  affect 
the  relation  of  parent  and  child,  and  the  rights  of  the  parent, 
in  view  of  such  relation.  Such  a  provision  is  found  in  sec- 
tion 82  of  the  Revised  Statutes  of  1898,  where  it  is  expressly 
provided  that  a  parent  cannot  be  deprived  of  the  custody  of 
the  child  unless  it  is  made  to  appear  that  he  is  unfit  or  in- 
competent to  have  such  custody.  We  are  doing  no  more, 
therefore,  in  requiring  such  a  finding  to  be  made,  than  is  en- 
joined by  positive  law  of  this  state.     The  act  itself,  where  it 


950  American  State  Reports,  Vol..  120.  [Utah, 

is  silent,  must  be  eonstnied  in  connection  with  other  piovi- 
sions  upon  the  same  subject.  Unless,  therefore,  both  the  de- 
linquency of  the  child  and  incompetencj,  for  any  reason,  of 
the  parent  concur  and  are  so  found,  the  court  exceeds  its 
power  when  **•  committing  a  child  to  any  of  the  institutions 
contemplated  by  the  act.  While  we  do  not  wish  to  be  un- 
derstood as  holding  that  investigations  before  juvenile  courts 
must  be  conducted  as  trials  usually  are,  still  these  courts 
should  not  disregard  all  rules  of  procedure.  The  law  re- 
quires a  written  complaint  to  be  filed,  hence  there  should 
also  be  an  investigation  of  the  matters  set  forth  in  the  com- 
plaint and  witnesses  examined,  under  oath,  with  the  right  of 
cross-examination.  Since  there  is  no  appeal,  and  can  be  none 
in  these  cases,  there  should  be  as  thorough  an  examination 
into  the  matters  complained  of  as  the  nature  of  the  case  ad- 
mits, under  all  the  circumstances.  We  desire  to  observe,  also, 
that  while  the  parent  or  guardian  is  not  legally  a  necessaiy 
party  to  the  proceedings,  and  should  not,  and  cannot  be  bound 
by  any  judgment  rendered  in  the  juvenile  court  respecting 
his  rights  to  the  custody  and  control  of  the  child,  yet,  in 
view  that  he  is  affected,  it  perhaps  were  better  that  a  formal 
notice  of  the  hearing  be  served  on  him,  if  he  can  be  found, 
to  the  end  that  all  the  facts  may  be  elicited  by  the  investiga- 
tion. The  whole  proceedings  should  be  conducted  so  as  to 
subserve  the  rights  and  best  interests  of  all,  while  in  no  way 
minimizing  the  beneficent  purposes  of  the  law  itself.  While, 
in  the  very  nature  of  things,  these  courts  cannot  conform  to 
the  rigorous  rules  of  criminal  and  law  courts,  their  proceed- 
ings should  still  be  conducted  as  a  legal  investigation. 

From  an  inspection  of  the  record  in  this  case,  meager  as  it 
is,  we  are  forced  to  the  conclusion  that  the  difficulties  com- 
plained of  are  due  far  more  to  the  respondent  than  to  the 
law.  To  administer  juvenile  laws  in  accordance  with  their 
true  spirit  and  intent  requires  a  man  of  broad  mind,  of  al- 
most infinite  patience,  and  one  who  is  the  possessor  of  great 
faith  in  humanity  and  thoroughly  imbued  with  that  spirit 
Those  who  come,  and  are  intended  to  be  brought,  before  ju- 
venile courts  must  be  reached  through  love,  not  fear.  The 
purpose  in  bringing  them  before  the  court  is  to  lead  them 
away  from,  and  to  destroy  their  propensities  to,  vice;  t^  ele- 
vate, not  degrade ;  to  reform,  not  to  punish  them.  Their  par- 
ents likewise  must  be  met  and  dealt  with  in  the  same  spirit 
^®''  They  should  be  directed  in  a  proper  spirit,  and  not^  as 
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this  record  discloses,  be  met  with  defiance.  The  conditions 
sorrounding  them  may  be  due  as  much  to  lack  of  information 
and  misfortune  as  to  viciousness.  The  judge  of  any  court, 
and  especially  a  judge  of  a  juvenile  court,  should  therefore, 
be  willing  at  all  times,  not  only  to  respect,  but  to  maintain 
and  preserve,  the  legal  and  natural  rights  of  men  and  chil- 
dren alike.  Respondent,  as  this  record  discloses,  either  has 
no  regard  for,  or  is  uninformed  in  respect  to,  the  rules  that 
the  experience  of  past  generations  has  evolved  for  the  pur- 
pose of  safeguarding  the  rights  of  all.  Like  most  laymen, 
but  seemingly  without  their  good  judgment,  respondent  seems 
to  regard  these  rules  as  mere  technicalities  to  be  brushed 
aside  as  obstructions  in  the  pathway  of  what  is  usually  termed 
''common-sense  justice."  He  seems  to  be  a  willing  convert 
to  the  theory  that  he  is  better,  if  not  wiser,  than  both  law 
and  rules  of  procedure,  and  that  he  may  thus  disregard  either 
or  both  at  pleasure.  While  juvenile  courts  cannot,  and  are 
not  expected  to,  be  conducted  as  criminal  or  other  courts 
usually  are,  the  judge  should  still  not  wholly  disregard  all 
wholesome  rules  in  an  attempt  to  establish  guilt  which  he* 
suspects,  or,  worse  yet,  merely  imagines.  Most  of  the  rules 
of  evidence  and  procedure  were  established,  and  their  ob- 
servance is  necessary,  to  curb  the  propensities  of  the  in- 
quisitor, and  it  would,  no  doubt,  better  subserve  the  best 
interests  of  all  if  the  most  important  of  these  rules  were  ob- 
served by  respondent  in  hia  investigations.  The  fact  that 
the  American  efystem  of  government  is  controlled  and  directed 
by  laws,  not  men,  cannot  be  too  often  nor  too  strongly  im- 
pressed upon  those  who  administer  any  branch  or  part  of  the 
government.  Where  a  proper  spirit  and  good  judgment  are 
followed  as  a  guide,  oppression  can  and  will  be  avoided. 

It  further  appears  from  the  record  before  us  that  either 
respondent,  or  some  one  for  him,  has  devised  a  printed  rec- 
ord to  which  all  cases  are  made  to  conform.  Printed  for- 
mulas are  well  enough  as  guides,  but  to  have  a  printed  record 
only  is  too  much  of  a  temptation  to  make  every  case  fit  the 
record  instead  of  making  a  record  to  fit  the  case.  As  we  have 
*®®  already  stated,  the  cases  coming  before  the  juvenile  court 
are  not  criminal,  and  hence  a  criminal  record  does  not  fit 
those  cases.  Findings  should  be  made  in  each  case  in  con- 
formity with  the  facts,  and  judgment  rendered  in  accord- 
ance with  the  facts  found. 
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Because  a  good  and  wholesome  law  has,  in  some  instances, 
been  abused,  we  are  most  earnestly  implored  to  set  aside  the 
law.  This  we  cannot  do.  The  court  may  be  reformed  and 
the  law  amended,  if,  in  the  judgment  of  the  legislature,  this 
is  necessary.  All  good  laws  may  be,  and  at  times  no  doubt 
are,  abused,  but  this  is  no  reason  why  they  should  either 
be  held  bad  or  repealed.  While  it  is  neither  the  duty  nor 
the  province  of  this  court  to  suggest  what  the  laws  should 
be,  or  who  should  administer  them,  we  cannot  silently  pas 
by  what  seems  to  us  a  total  disregard  of  wholesome  roles. 
The  juvenile  court  law  is  of  such  vast  importance  to  the  stat« 
and  society  that  it  seems  to  us  it  should  be  administered  by 
those  who  are  learned  in  the  law  and  versed  in  the  rules  of 
procedure,  to  the  end  that  the  beneficent  purposes  of  the  law 
may  be  made  effective  and  individual  rights  respected.  Care 
must  be  exercised  in  both  the  selection  of  a  judge  and  in  the 
administration  of  the  law.  When  this  is  done,  we  have  no 
doubt  that  most  of  the  things  complained  of,  and  as  they  ap- 
pear from  the  record,  will  be  obviated.  The  juvenile  law  of 
this  state  is  of  too  much  importance  to  be  hampered  by  or 
set  aside  for  trivial  or  avoidable  causes.  All  good  citizens 
are  interested  in  its  proper  administration  and  enforcement, 
and  it  is  well  worth  the  best  efforts  and  patient  care  of  those 
who,  for  the  time  being,  are  clothed  with  the  power  of  ad- 
ministering such  laws.  If  all  governments  are  interested  in 
the  moral  and  educational  welfare  of  those  who  in  time  will 
be  called  upon  to  discharge  the  duties  of  citizenship,  how 
much  greater  should  be  that  interest  in  a  government  like 
ours,  where  the  citizen  is  the  sovereign  from  whom  emanates 
all  the  powers  of  government  t 

For  the  foregoing  reasons,  therefore,  the  judgment  of  the 
juvenile  court  committing  Albert  E.  Mill  to  the  Industrial 
School  is  set  aside  and  annulled,  and  he  is  returned  to  the 
^^  custody  of  Emil  Mill,  his  father,  until  said  Albert  shall 
be  legally  adjudicated  to  be  a  ward  of  the  state  in  accordance 
with  the  views  herein  expressed;  neither  party  to  recover 
costs.    It  is  BO  ordered. 

McCarty,  C.  J.,  and  Straup,  J.,  concur. 
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I.    Oommitment  Without  Jury  TrlaL 
In  many  of  the  states  of  the  American  Union  statutes  exist  which 
authorize  the  commitment  of  infants  to  reformatories  under  certain 
circumstances,  and  their  detention  there,  upon  an  informal  hearing 
and  without  a  trial  by  jury.     The  constitutionality  of  such  statutes 
has  often  been  assailed  on  the  ground  that  the  infant  was  thus  de- 
prived of  his  liberty  without  due  process  of  law  and  without  a  trial 
according  to  the  course  of  the  common  law,  but  the  almost  universal 
trend   of  judicial  authority  is  that  such  statutes  are  constitutional 
and  valid,  that  the  offending  child  is  not  entitled,  previous  to  his 
commitment,  to  a  trial  by  jury  as  the  reformatory  to  which  he  is 
committed  is  not  a  prison,  but  a  school  where  reformation  and  not 
punishment  is  the   end   sought  to   be   obtained:    Beynolds  v.   Howe, 
51  Conn.  472;  Pugh  v.  Bowden  (Fla.),  45  South.  499;  Petition  of  Fer- 
rier,  103  HI.  367,  43  Am.  Bep.  10;  County  of  McLean  v,  Humphreys, 
104  HI.  378;  Roth  v.  House  of  Refuge,  31  Md.  329;  Farnam  v.  Pierce, 
141  Mass.  203,  55  Am.  Rep.  452,  6  N.  E.  830;  State  v.  Brown,  50  Minn. 
353,  36  Am.  St.  Rep.  651,  52  N.  W.  935,  16  L.  R.  A.  691;  People  v. 
Catholic  Protectory,  61  How.  Pr.  445;  Prescott  v.  State,  19  Ohio  St. 
184,  2  Am.  Rep.  388;  Cincinnati  House  of  Refuge  v.  Ryan,  37  Ohio 
St.  199;  Ex  parte  Crouse,  4  Whart.  9;  Commonwealth  v.  Fisher,  213 
Pa.  48,  62  Ati.  198;  State  v.  Kilvington,  100  Tenn,  227,  45  S.  W.  433, 
41  L.  B.  A.  284;  Milwaukee  Industrial  School  v.  Supervisors  of  Mil- 
waukee  Co.,  40  Wis.  328,  22  Am.  Rep.  702.     Perhaps  the  first  case 
involving  the  question  of  the  constitutionality  of  a  statute  enacted 
for  the  benefit  and  protection  of  helpless,  wayward,  or  abandoned 
children  by  ordering  their  commitment  to  a  reformatory  without  a 
trial  by  judge  is  that  of  Ex  parte  Crouse,  4  Whart.  9,  wherein  it 
was  decided  that  a  statute  which  authorizes  the  committal  of  infants 
to  a  house  of  refuge  under  certain  circumstances  and  their  deten- 
tion there,  without  a  previous  trial  by  jury,  is  constitutional  and  valid. 
The  court  said  that  "the  House  of  Refuge  is  not  a  prison,  but  a 
school,  where  reformation  and  not  punishment,  is  the  end;  it  may  in- 
deed be   used   as  a   prison   for   juvenile   convicts   who   would   else   be 
committed  to  a  common  gaol  and  in  respect  to  these,  the  constitu- 
tionality of  the  act  which  incorporated  it  stands  clear  of  controversy. 
It  is  only  in  respect  to  the  application  of  its  discipline  to  subjects 
admitted  on  the  order  of  the  court,  a  magistrate  or  the  managers 
of  the  almshouse,  that  a   doubt  is  entertained.     The   object  of   the 
charity  is  reformation,  by  training  its  inmates  to  industry,  by  inbu- 
iag  their  minda  with  principles  of  morality  and  religion,  by  furnish- 
lug  them  with  means  to  earn  a  living,  and,  above  all,  by  separating 
them  from  the  corrupting  influence  of  improper  associates.     To  this 
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end  may  not  the  natural  parents,  when  nn equal  to  the  task  of  edoea- 
tion,  or  unworthy  of  it,  be  superseded  by  the  parens  patriae  or  com- 
mon guardian  of  the  community f  It  is  to  be  remembered  that  tlie 
public  has  a  paramount  interest  in  the  virtue  and  knowledge  of  iti 
members,  and  that  of  strict  right  the  business  of  edueation  belongi 
to  it.  ...  As  an  abridgment  of  indefeasible  rights  by  eonftnemeat 
of  the  person,  it  is  no  more  than  what  is  borne  to  a  greater  or  Imb 
extent  in  every  school;  and  we  know  of  no  natural  right  to  exemp- 
tions from  restraints  which  conduce  to  an  infant's  welfare.  Nor  is 
there  a  doubt  of  the  propriety  of  their  application  in  the  particular 
instance.  The  infant  has  been  snatched  from  a  eonrse  which  must 
have  ended  in  confirmed  depravity,  and,  not  only  is  the  restraint  of 
her  person  lawful,  but  it  would  be  an  act  of  extreme  cruelty  to  re- 
lease her  from  it":  Ex  parte  Grouse,  4  Whart.  9.  In  deciding  tb« 
question  under  consideration  in  the  same  way,  the  court  in.  Beynolds 
V.  Howe,  51  Conn.  472,  said:  "It  is  further  claimed  that  the  stat- 
ute is  unconstitutional  in  granting  power  to  justices  of  the  peace  to 
commit  a  person  to  a  place  of  confinement  upon  an  inadequate  hear- 
ing, and  especially  without  a  right  of  appeal.  But,  as  we  have  shown, 
the  boy  is  not  proceeded  against  as  a  criminaL  Nor  is  confinemeat 
in  the  state  reform  school  a  punishment,  nor  in  any  proper  sense 
imprisonment.  It  is  in  the  nature  of  a  parental  restraint.  It  is  i 
mode  of  education  to  usefulness;  compulsory,  but  not  for  that  rea- 
son improper,  and  the  restraint  is  a  necessary  incident  of  the  com- 
pulsory education.  It  is  all  made  necessary  by  the  corrupting  in- 
fluences  that  surround,  and  are  likely  to  control,  the  boy,  and  by  the 
need  of  society  for  protection,  -  and  that  necessity  justifies  the  pro- 
ceeding. To  make  the  restraint  and  instruction  of  any  permanent 
value,  they  must  be  continued  for  a  long  time."  In  Petition  of  Fer- 
rier,  103  HI.  369,  42  Am.  Bep.  10,  it  was  decided  that  an  act  of  the 
legislature  providing  for  the  committing  to  an  industrial  school  of 
dependent  infant  girls  found  begging,  wandering,  consorting  with  crim- 
inals or  vicious  persons,  or  in  houses  of  ill-fame,  or  poorbousea,  is  not 
unconstitutional,  as  being  in  restraint  of  personal  liberty,  nor  be- 
cause a  trial  by  jury  is  not  accorded.  The  above-cited  case  in  effect 
overrules  the  earlier  case  of  People  v.  Turner,  55  lU.  280,  8  Am. 
Kep.  645,  where  it  was  decided,  without  the  citation  of  any  authority, 
that  a  statute  authorizing  the  commitment  to  a  reform  school  of 
children  between  six  and  sixteen  years  of  age  who  are  vagrants,  or 
destitute  of  parental  care,  or  are  growing  up  in  mendicancy,  idleness 
or  vice,  to  remain  until  reformed,  or  until  the  age  of  twenty-one,  is 
unconstitutional  as  permitting  and  authorizing  the  commitment  of  a 
minor  to  such  institution  without  having  been  charged  with  or  con- 
victed of  any  crime,  thus  depriving  him  of  his  personal  liberty  with- 
out due  process  of  law,  and  without  a  regular  trial  according  to 
the  course  of  the  common  law.  In  declaring  a  statute  of  this  nature 
constitutional  the  court,  in  Be  Mason,  3  Wash.  609,  28  Pae.  1025, 
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■aid:  "In  the  first  place,  the  reform  school  ii  not,  in  anj  sense,  a 
penal  institution  or  a  prison,  bat  a  school.  Three  classes  of  infants 
maj  be  committed  there:  1.  Those  who  have  neither  homes  nor  friends 
— ^vagrants;  2.  Those  who  have  homes  and  friends  but  are  anmanage- 
able  there;  3.  Those  who  have  been  convicted  of  offenses  against  the 
laws  of  the  state  less  than  murder  or  manslaughter.  Those  in  the 
first  two  classes  have  committed  no  legal  offense,  but  the  state,  in 
the  absence  or  inability  of  friends  to  control  and  care  for  them, 
charitably  takes  them  into  its  own  charge  and  proceeds  to  educate 
them  in  all  of  the  branches  taught  in  the  public  schools  of  the  state, 
as  well  as  in  morals,  temperance,  frugality  and  Industry.  They  are 
not  subject  to  the  penal  laws  of  the  state,  and  have  no  right  to  trial 
by  jury." 

The  court  in  upholding  the  constitutionality  of  such  a  statute  in 
the  case  of  Milwaukee  Industrial  School  v.  Supervisors  of  Milwaukee 
Co.,  40  Wis.  328,  22  Am.  Bep.  702,  said:  ''The  gravest  objection,  how- 
ever, made  to  the  statute  is  that  the  commitment  of  a  child  to  one 
of  these  schools  until  majority,  except  for  crime,  operates  as  an  im- 
prisonment of  the  child  for  that  period,  without  due  process  of  law, 
and  that  the  statute  authorizing  it  is  therefore  a  positive  violation  of 
the  constitution.  In  the  first  place,  we  cannot  understand  that  the 
detention  of  the  child  at  one  of  these  schools  should  be  considered 
as  imprisonment,  any  more  than  its  detention  in  the  poorhouse;  any 
more  than  the  detention  of  any  child  at  any  boarding-school  standing 
for  the  time  in  loco  parentis  to  the  child.  Parental  authority  implies 
restraint,  not  imprisonment,  and  every  school  must  necessarily  exer- 
cise some  measure  of  the  parental  power  of  restraint  over  children 
committed  to  it.  And  when  the  state,  as  parens  patriae,  is  compelled 
by  the  misfortune  of  the  child  to  assume  for  it  parental  duty,  and  to 
charge  itself  with  its  nurture,  it  is  compelled  also  to  assume  parental 
authority  over  it.  This  authority  must  necessarily  be  delegated  to 
those  to  whom  the  state  delegates  the  nurture  and  education  of  the 
child.  The  state  does  not — indeed,  we  might  say  could  not — intrude 
this  assumption  of  authority  between  parent  and  child  standing  in 
no  need  of  it.  It  assumes  it  only  upon  the  destitution  and  necessity 
of  the  child,  arising  from  want  or  default  of  parents.  And,  in  exer- 
cising a  wholesome  parental  restraint  over  the  child,  it  can  be  prop- 
erly said  to  imprison  the  child  no  more  than  the  tenderest  parent  ex- 
ercising like  power  of  restraint  over  children.  This  seems  too  plain 
to  need  authority;  but  the  cases  cited  for  the  respondent,  and  others, 
amply  sustain  our  view." 

An  infant  committed  by  a  justice  of  the  peace  to  a  reform  school 
is  not  punished  or  imprisoned  in  the  ordinary  meaning  of  these  words; 
hence  he  is  not  deprived  of  his  constitutional  right  to  a  jury  trial: 
State  V.  Brown,  50  Minn.  353,  36  Am.  St.  Rep.  651,  52  N.  W.  935,  16 
L.  R.  A.  691.  A  statute  authorizing  the  grand  jury,  where  an  infant 
under  the  age  of  sixteen  years  is  charged  with  crime,  and  the  charge 
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appears  to  be  lupported  bj  evidence  safficient  to  pmt  the  ae^nstd 
upon  trial,  instead  of  finding  an  indictment,  to  return  to  the  eoort 
that  the  accused  is  a  suitable  person  to  be  committed  to  the  koise 
of  refuge,  and  directing  the  court  thereupon  to  order  each  eomiiit- 
ment  without  trial  by  jurj,  is  constitutional:  Pteaeott  v.  State,  19 
Ohio  St.  184,  2  Am.  Bep.  388. 

Under  an  act  of  Congress  providing  for  the  commitment  of  yooBg 
girls  to  the  reform  school  for  girls  in  the  District  of  Columbia,  h 
is  competent  for  the  president  of  the  board  of  trustees  of  that  instits- 
tion,  upon  the  application  of  the  father  of  a  girl  fifteen  years  of  a^, 
and  for  good  cause  shown,  to  commit  the  child  to  that  institution  dar- 
ing minority  without  notice  and  opportunity  given  her  for  a  jadieial 
hearing,  and  it  makes  no  difference  that  girls  may,  under  certain  pro- 
visions of  the  act,  be  committed  to  the  same  institution  instead  of  a 
work-house  or  prison,  upon  conviction  of  offenses  of  certain  gndei, 
as  this  fact  does  not  convert  it  into  a  place  of  punishment:  Bole  ▼. 
Qeddes,  23  D.  C.  App.  31. 

Under  the  statute  of  the  state  of  Washington  a  juvenile  offendo* 
charged  before  a  justice  of  the  peace  with  a  petty  offense  is  es- 
titled  to  demand  a  jury  trial  before  the  justice,  and  another  statnte 
provides  that  when  such  juvenile  offender  has  been  oonvieted  before 
a  justice  of  the  peace,  the  justice  shall  transmit  him  and  the  papen 
to  a  judge  of  a  court  of  record,  who  shall  then  issue  an  order  to  the 
child's  parent  or  guardian  to  show  cause  why  such  child  should  not 
be  committed  to  the  reform  school,  and  it  has  been  held  that  sack 
statutes  are  constitutional,  and  that  where  a  juvenile  offender  ]iis, 
been  convicted  before  a  justice  of  the  peace,  and  the  matter  has  been 
transferred  to  the  superior  court  for  final  disposition,  the  further  pro- 
ceedings had  in  that  court  do  not  constitute  a  trial  at  which  the  child 
is  entitled  to  a  jury.  When  such  child  has  neither  demanded  a  juij 
trial  before  the  justice,  nor  appealed  from  the  justice's  judgment  of 
conviction,  he  cannot  thereafter  complain  that  he  has  been  deprived 
of  a  trial  by  jury:  State  v.  Packcnham,  40  Wash.  403,  82  Pac  597. 

A  few  cases  hold  statutes  of  the  nature  of  those  above  considered 
unconstitutional.  Thus  it  has  been  decided  that  a  statute  which  ss- 
thorizes  a  justice  of  the  peace  to  commit  to  the  industrial  school 
a  minor  under  the  age  of  seventeen  years,  upon  a  complaint  charging 
a  crime  with  respect  to  which  the  jurisdiction  of  the  justice  only  ex- 
tends to  requiring  the  accused  to  recognize  with  sureties  for  his  ap- 
pearance in  court,  is  unconstitutional  and  void,  as  depriving  a  person 
of  his  liberty  and  imprisoning  him  for  crime  without  a  trial  by  jary: 
State  v.  Bay,  63  N.  H.  406,  56  Am.  Bep.  529.  It  has  also  been  main- 
tained that  a  statute  relating  to  juvenile  offenders  and  purporting  to 
give  to  inferior  tribunals  jurisdiction  of  offenses  punishable  by  in- 
famous punishment,  ^ith  authority  to  commit  such  offenders  to  re- 
formatories, without  a  trial  by  jury,  is  unconstitutional:  Commoa> 
wealth  V.  Horregan,  127  Mass.  450. 
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n.    Cru6l  and  Ukuumal  Fimlslimeiit. 

The  eonstitutionalitj  of  statutes  of  the  nature  of  those  under  con- 
sideration has  been  attacked  on  the  ground  that  they  provide  for 
the   imposition  of  cruel  and  unusual  punishment,  but  the  courts,  in 
so  far  as  thej  have  passed  upon  this  question,  find  the  contention  to 
bo   without  merit.     Thus  in  State  v.  Phillips,  73  Minn.  77,  75  N.  W. 
1029,  it  was  said  that  "it  is  further  claimed  that  the  act  is  uncon- 
stitutioQal  because  it  provides  for  cruel  and  unusual  punishment,  and 
for  a  greater  degree  of  punishment  for  children  under  sixteen  years 
of    age  than  for  older  children.    The  claim  is  without  merit.     The 
school  is  not  a  'prison,'  a  place  of  punishment,  in   the  usual   ac- 
ceptation of  the  term,  but  a  public  industrial  school,  where  children 
who  have  made  a  wrong  start  in  life  are  educated,  trained  and  af- 
forded an  opportunity  to  become  honest,  self-reliant,  industrious  and 
useful  citizens.     The  necessary  restraint  imposed  upon  them  is  not 
punitory,  but  parental,  in  its  character.    The  law   establishing  the 
school,  and  providing  for  commitments  to  it,  and  for  its  management, 
18    constitutional.^'    A  statute   authorizing  and   empowering  justicea 
of  the  peace  to  commit  infants  to  the  care  and  guardianship  of  the 
board  of  managers  of  a  reform  school  in  consequence  of  incorrigibly 
vieious  conduct,  though  for  a  time  exceeding  the  criminal  jurisdic- 
tion of  such  justices,  is  a  valid  exercise  of  legislative  power,  and 
does  not  provide  for  cruel  and  unusual  punishment:  State  v.  Brown, 
50  Minn.  353,  36  Am.  St.  Rep.  651,  52  N.  W.  935,  16  L.  E.  A.  691. 
.In   People  v.  Illinois  State  Reformatory,  148  HI.  413,  36  N.  B.  76, 
23  L.  B.  A.  139,  it  was  decided  that  the  act  to  establish  the  Illinois 
state  reformatory  and  making  an  appropriation  therefor  was  a  valid 
and  constitutional  enactmAt.     "The  intention  of  such  act  is  to  af- 
ford a  means  for  the  reformation  of  youthful  criminals,  and  a  sen- 
tence under  it  must  be  regarded  as  a  penalty  and  punishment  for  the 
crime  of  which  the  party  committed  has  been  convicted,  and  as  an 
adult  convicted  of  burglary  is  by  law  to  be  sentenced  to  the  peni- 
tentiary, and  to  either  soHtary  confinement,  or  to  hard  labor  therein, 
while,  under  the  terms  of  such  statute,  a  minor  over  the  age  of  six- 
teen, instead  of  being  sentenced  to  confinement  or  hard  labor  in  the 
penitentiary,  is  committed  to  the  reformatory  for  twenty  years,  where 
he  may  receive  an  education  and  be  admitted  to  parole,  and  where  he 
may  be  discharged  long  before  the  expiration  of  his  sentence.     The 
punishment  of  the  minor  defendant  is  not  so  great  as  that  inflicte<l 
on  adults  for  the  same  offense,  and  is  therefore  not  disproportioned  to 
the  nature  of  the  offense  of  which  he  is  convicted.    In  such  case 
where  the  legislature  has  authorized  a  designated  punishment  for  a 
specified  crime,  it  must  be  regarded  that  its  action  represents  the 
general  moral  ideas  of  the  people,  and  the  courts  will  not  hold  the 
punishment  so  authorized  as   either  cruel   and  unusual,  or  not  pro-, 
portioned  to  the  nature  of  the  offense,  unless  it  is  a  cruel  and  de- 
grading punishment  not  known  to  the  common  law,  or  a  degrading 
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panisliment  wliich  has  become  obsolete  in  tbe  state  prior  to  the  adop- 
tion of  its  constitution,  or  is  so  wholly  disproportioned  to  the  offenss 
M  to  shock  the  moral  sense  of  the  community":  People  t.  lUinois 
SUte  Beformatory,  148  IlL  413,  36  N.  E.  76,  23  L.  R.  A.  139. 

A  statute  creating  and  establishing  a  state  reform  school  is  eoi- 
stitutional,  as  the  legislature  has  the  power  to  provide  for  the  de- 
tention and  education  of  minor  offenders,  and  the  fact  that  the  term 
of  detention  is  made  greater  by  the  judgment  of  the  court  than  tke 
term  of  the  longest  imprisonment  in  the  county  jail  allowed  for  the 
same  offense  does  not  render  the  act  invalid  as  preocribing  an  un- 
just or  unequal  penalty.  It  cannot  be  said  that  the  punishment  in- 
flicted is  greater  than  can  be  put  upon  an  adult  for  the  same  offcii£«, 
the  object  of  the  act  not  being  punishment,  but  reformation,  dis- 
cipline and  education,  and  to  afford  the  juvenile  offender  the  op- 
portunity and  instruction  to  learn  a  trade,  and  to  qualify  himself  for 
the  duties  of  citizenship:  Ex  parte  LiddeU,  93  GaL  633,  29  Pac  251; 
Ez  parte  Nichols,  110  Cal.  651,  43  Pae.  9. 

in.    Xiocal  or  Bpecial  ZieglalatioiL 

Statutes  regulating  the  treatment,  control  and  eommitment  of 
neglected  and  delinquent  children  in  countries  of  one  hundred  tLnd 
fifty  thousand  inhabitants  and  over,  and  applying  at  the  time  of  its 
enactment  to  only  two  counties  in  the  state,  are  not  invalid  as  being 
in  violation  of  a  constitutional  provision  prohibiting  the  passage  of 
local  laws,  since  they  will,  in  future,  include  other  counties  there- 
after coming  within  the  class  described,  nor  are  such  statutes  illegal 
and  unconstitutional  on  the  ground  that  they  are  special  or  local  laws, 
for  the  reason  that  they  apply  a  rule  of  .procedure  and  punishment 
to  a  class  of  children  in  certain  counties  that  is  not  applied  to  the 
same  class  in  other  counties  of  the  state.  Such  statutes  are  valid  oo 
account  of  the  conditions  surrounding  the  class  of  children  to  which 
they  are  made  applicable  and  which  reasonably  justify  the  distinction 
made:  Ex  parte  Loving,  178  Mo.  194,  77  S.  W.  508. 

IV.    Arbitrary  Deprivation  of  Custody. 

The  constitutionality  of  statutes  authorizing  the  commitment  of 
minors  to  reformatories  has  sometimes  been  attacked  on  the  ground 
that  they  arbitrarily  deprive  the  parent  of  the  custody  of  his  child 
without  notice  or  due  process  of  law,  but  the  courts  uniformly  up- 
hold the  validity  of  the  statutes  against  such  attack.  Thus  in  Cin- 
cinnati House  of  Befuge  v.  Hyan,  37  Ohio  St.  197,  the  court  said: 
"No  provision  is  made  in  the  statute  for  notice  to  the  parent,  ga&rd- 
ian  or  next  friend.  It  was  not  the  intention  to  confer  upon  mayoit 
and  like  officers  judicial  powers  over  the  legal  rights  of  parents  to  the 
custody  of  their  children.  The  paramount  object  is  the  good  of  mch 
infants  as  are  destitute  of  parental  care.  It  is  the  exercise  of  that 
parental  guardianship  which  the  state  has  assumed*    The  proceeding 
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I0  in  its  nature  special.  While  notice  to  parents  or  others  stand- 
ing in  that  relation  to  infants  should  be  given  when  practicable, 
it  is  not  essential  to  the  jurisdiction  of  the  examining  officer. 
These  officers  are  not  invested  with  power  to  finally  adjudicate 
the  legal  rights  of  the  parties.  The  scope  and  purpose  of  this 
statute  is  to  provide,  in  a  summary  manner,  for  the  destitute 
and  homeless,  as  well  as  the  vicious,  and  to  provide  for  the  main- 
tenance and  discipline  of  those  who  might  otherwise  grow  up  in  habits 

of  idleness  and  crime The  next  inquiry  is  whether  an  act  which 

does  not  require  notice  is  against  public  policy  and  in  violation  of 
the  fundamental  law  of  the  land.  The  error  of  the  court  below  con- 
sisted in  assuming  that  the  judgment  of  the  committing  officer  de- 
vested the  parent  of  his  legal  right,  without  an  opportunity  of  being 
heard.  It  is  obvious  that  this  is  a  misconception.  The  proceeding 
is  purely  statutory.  It  is  intended  to  provide  a  summary  method  for 
earing  for  destitute  children.  The  commitment  is  not  designed  as  a 
punishment  for  erime,  but  to  place  destitute,  neglected  and  homeless 
ehildren,  and  those  who  are  in  danger  of  growing  up  as  idle  and 
vicious  members  of  society,  under  the  guardianship  of  the  public  au- 
thorities, for  their  proper  care,  and  to  prevent  crime  and  pauperism. 
As  to  such  infants  it  is  a  home  and  a  school,  not  a  prison."  Again, 
in  Beynolds  v.  Howe,  51  Conn.  472,  it  was  said:  "Nor  is  it  a  serious 
objection  to  the  law  that  it  deprives  a  parent  of  the  services  of  his 
son.  It  is  the  duty  of  the  parent  to  bring  up  his  children  to  lives  of 
industry  and  virtue,  and  where  he  neglects  this  duty,  and  is  bringing 
them  up  to  vice,  he  is  the  last  one  who  should  complain  of  the  loss 
of  their  services.  As  well  might  a  parent  complain  of  such  a  loss  in 
cases  where  a  son  is  committed  to  prison  for  crime.''  In  Farnham 
V.  Pierce,  141  Mass.  203,  55  Am.  Eep.  452,  6  N.  E.  830,  the  court 
said:  ''It  is  argued  that  the  right  of  the  father  to  the  society,  educa- 
tion and  earnings  of  his  ehild  is  taken  from  him  by  a  summary  pro- 
ceeding without  notice  or  trial.  If  the  statute  is  to  be  construed  as 
authorizing  a  final  adjudication  upon  the  rights  of  the  father,  taking 
from  him  the  custody  and  care  of  his  ehild,  it  would  be  a  grave  ques- 
tion whether  it  could  be  sustained.  But  we  do  not  so  construe  the 
statute The  proceeding  is  intended  to  be  summary.  The  stat- 
ute not  only  requires  no  notice  to  the  parent,  but  does  not  make  him 
a  party,  and  gives  him  no  right  to  be  heard,  even  if  present;  and  it 
does  not  prescribe  a  fact  as  constituting  the  unfitness  of  the  parent — 
as  support  as  a  pauper  or  sentence  to  the  state 's  prison  for  instance — 
but  leaves  the  question  of  unfitness,  in  the  respect  specified,  to  the 
summary  determination  of  any  magistrate  without  revision  or  appeal. 
As  a  proceeding  to  ascertain  whether  a  child,  who  is  growing  up  with- 
out salutary  control,  and  exposed  to  vicious  habits,  is  in  that  con- 
ditioo  in  spite  of  proper  parental  control,  or  for  want  of  it,  with 
a  view  to  supplying  the  control  if  needed,  the  meaning  of  the  statute 
is  plain,  and  in  the  line  of  legislative  precedent.    As  a  proceeding  to 
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determine  tbe  fact  of  the  father's  uniltnefls  and  conaeqneBt  for- 
feiture of  his  parental  rights,  and  to  adjudicate  upon  his  right  to  the 
custody  of  the  ehild,  it  lacks  eesential  features  which  we  are  ac- 
customed to  And  in  all  legislation  affecting  rights  of  property  or 
persons;  and  we  do  not  think  that  the  necessity  of  eonstmction  re- 
quires us  to  give  that  meaning  to  the  language  of  the  statute. ' ' 

"Such  commitments  of  children  were  denounced  as  an  arbitrary 
interference  with  the  natural  affections  and  relations  of  parent  and 
child;  as  an  arbitrary  invasion  of  natural  and  inalienable  rights  oi 
both  parent  and  child*  As  will  be  presently  seen,  we  caYinot  consider 
the  statute  as  authorizing  the  separation  of  parent  and  child,  when 
the  parent  is  able  and  willing  to  perform  his  duty  to  the  child.  And 
when  a  parent  is  unable  or  unwilling  to  provide  for  his  child,  and 
leaves  the  child  dependent  on  the  charity  of  the  state,  we  are  at  a 
loss  to  eomprehend  the  right  of  the  parent  to  object  to  the  form  which 
the  state  gives  to  its  charity,  with  intelligent  regard  for  the  welfare 
of  the  child.  And  as  regards  the  right  of  the  child  infringed  by  such 
considerate  benevolence  exercised  toward  it  by  the  state,  on  which 
misfortune  has  made  it  dependent,  we  can  only  say  that  we  have 
little  consideration  for  the  inalienable  right  of  idleness,  ignorance 
and  vice,  or  for  the  want  of  care  which  fosters  it It  is  diffi- 
cult to  comprehend  the  right  of  a  parent  to  complain  that  the  dis- 
charge by  the  state  of  his  own  duty  to  his  child,  which  he  has  wholly 
failed  to  perform,  is  an  imprisonment  of  the  child  as  against  hi9 
parental  right  to  it":  Milwaukee  Industrial  School  r.  Supervisors 
of  Milwaukee  Co.,  40  Wis.  328,  22  Am.  Bep.  702. 

A  statute  establishing  a  home  of  refuge  for  the  correction  and 
reformation  of  juvenile  offenders  and  regulating  the  commitments 
thereto,  and  providing  a  method  for  ascertaining  by  a  judicial  in- 
-vestigation  whether  there  is  proper  cause  for  commitment  to  a  re- 
form school,  is  not  objectionable  as  arbitrarily  taking  children  from 
their  parents:  Janard  v.  State,  116  Ind.  98,  17  N.  E.  912. 

The  cases  are  generally  agreed  that  statutes  authorizing  courts 
and  magistrates  to  commit  neglected  or  vicious  children  to  a  reforma- 
tory, when  the  circumstances  are  such  as  to  ezx>ose  them  to  lead 
idle  or  dissolute  lives,  are  constitutional  and  valid  as  against  the  rights 
of  the  parent,  but  that  such  adjudication  is  not  conclusive,  and  that 
on  habeas  corpus  the  custody  may  be  restored  to  the  parent  on  show- 
ing the  removal  of  the  cause  of  commitment,  and  the  parent's  com- 
petency and  fitness  to  again  take  charge  of  the  child:  Farnham  v. 
Pierce,  141  Mass.  203,  55  Am.  Bep.  452,  6  N.  K  830;  Cincinnati 
House  of  Befuge  v.  Byan,  37  Ohio  St.  197;  State  v.  Eilvington,  100 
Tenn.  227,  45  S.  W.  433,  41  L.  B.  A.  384;  Milwaukee  Industrial  School 
V.  Supervisors  of  Milwaukee  Co.,  40  Wis.  328,  22  Am.  Bep.  702b 

V.    Constitutional  Limitation. 

A  provision  in  a  state  constitution  which  declares  that  ''the  legis- 
lature may  provide  by  law  for  the  establishment  of  a  school  or  schools 
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for  the  safekeeping,  education,  employment  and  reformation  of  all 
children  under  the  age  of  aixteen  jears,  who,  for  want  of  proper 
parental  care,  or  other  eauae,  are  growing  up  in  mendicancj  or  crime," 
ia  a  limitation  on  the  powar  of  the  legislature,  and  a  statute  %§- 
tablishing  such  a  school,  to  the  extent  that  it  preseiibes  an  age  greater 
than  that  fixed  bj  the  eonstitution  for  sueh  oommitment,  la  uneonstita- 
tioaal  and  Toid:  Scott  r.  Flowers,  60  Neb.  676,  84  N.  W.  81. 

VL    LaglsUtioii  Ooncerning  JuTenila  Oooxti. 

Legislation  to  establish  juTenile  courts  and  to  regulate  their  Juria- 
dietion  of,  and  control  over,  delinquent  children  is  of  such  recent  date 
that  in  but  few  of  the  states  has  the  law  receiTod  consideration  in 
the  courts  of  last  resort.  Little  doubt  can  exist  that  statutes  con- 
ferring jurisdiction  upon  the  judge  of  an/  constitutional  court  to 
•nmmarilj  commit  minors  of  incorrigible  and  Tidoua  conduct  and 
habits  to  state  reformatories. 

A  statute  was  passed  in  PennsylTania,  entitled  an  act  "defining  the 
powers  of  the  several  courts  of  quarter  sessions  of  the  peace  within 
thia  eommonwealthy  with  reference  to  the  care,  treatment  and  con- 
trol of  dependent,  neglected,  incorrigible  and  delinquent  children 
under  the  age  of  sixteen  years,  and  providing  for  the  means  in  which 
«ueh  power  may  be  exercised."  The  constitutionality  of  this  act 
was  attacked  on  various  grounds,  among  them  being,  that  it  created 
a  new  court;  that  it  deprived  juveniles  charged  with  crime  of  their 
liberty  without  due  process  of  law,  and  of  their  constitutional  right 
of  trial  by  jury,  and  that  it  was  class  legislation.  The  supreme  court, 
however,  declared  the  act  constitutional,  and  not  open  to  any  of  the 
objections  urged  against  it:  Commonwealth  t.  Fisher,  213  Pa.  48,  68 
AtL  198. 

In  passing  upon  some  of  the  objections  raised  as  to  the  validity 
of  the  act,  the  court  said  that:  ''No  new  court  is  created  by  the  act 
under  consideration.  In  its  title  it  is  called  an  act  to  define  the 
powers  of  an  already  existing  and  ancient  court.  In  caring  for  the 
neglected  or  unfortunate  children  of  the  commonwealth,  and  in 
•defining  the  powers  to  be  exercised  by  that  court  in  connection  with 
these  children,  recognized  by  the  state  as  its  wards,  requiring  its 
«are  and  protection,  jurisdiction  is  conferred  upon  that  court  as  the 
appropriate  one,  and  not  upon  a  new  one  created  by  the  act.  The 
oourt  of  quarter  sessions  is  not  simply  a  criminal  court.  The  con- 
stitution recognizes  it,  but  says  nothing  as  to  its  jurisdiction.  Its 
oxistence  antedates  our  colonial  times,  and  by  the  common  law  and 
statutes,  both  here  and  in  England,  it  has  for  generations  been  a 
eourt  of  broad  general  police  powers  in  no  way  connected  with  its 
criminal  jurisdiction":  Commonwealth  v.  Fisher,  218  Pa.  48,  62  AtL 
198.  In  passing  upon  the  objection  that  the  child  was  not  taken  into 
custody  by  due  process  of  law,  the  court  said:  "To  save  a  child 
from  becoming  a  criminal,  or  from  continuing  in  a  career  of  crime,  to 
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end  in  matnrer  years  in  public  punishment  and  disgra^^e,  th^  legit- 
lature  may  surely  provide  for  the  salvation  of  snch  a  child,  if  iti 
parents  or  g;nardian  be  nnable  or  unwilling  to  do  so,  by  bringing  it 
into  one  of  the  courts  of  the  state  without  any  process  at  all,  for  the 
purpose  of  subjecting  it  to  the  state's  guardianship  and  protection. 
The  natural  parent  needs  no  process  to  temporarily  deprive  Ms  ehUi 
of  its  liberty  by  confining  it  in  his  own  home,  to  save  it  and  W 
shield  it  from  the  consequences  of  persistence  in  a  career  of  way- 
wardness, nor  is  the  state,  when  compelled  as  parens  patriae  to  take 
the  place  of  the  father  for  the  same  purpose,  required  to  adopt  anr 
process  as  a  means  of  placing  its  hands  upon  the  child  to  lead  it  into 
one  of  its  courts.  When  the  child  gets  there  and  the  court,  witb  the 
power  to  save  it,  determines  on  its  salvation,  and  not  its  pani^ 
ment,  it  is  immaterial  how  it  got  there.  The  act  simply  provides 
how  children  who  ought  to  be  saved  may  reach  the  court  to  be  saved. 
If  experience  should  show  that  there  ought  to  be  other  ways  for  il 
to  get  there,  the  legislature  can,  and  undoubtedly  will,  adopt  then, 
and  they  will  never  be  regarded  as  undue  processes  for  depriving  • 
child  of  its  liberty  or  property  as  a  penalty  for  crime  committed.  The 
last  reason  to  be  noticed  why  the  act  should  be  declared  nnconstitii- 
tional  is  that  it  denies  the  appellant  a  trial  by  jury.  Here  agmin  it 
the  fallacy,  that  he  was  tried  by  the  court  for  any  offense.  'The 
right  of  trial  by  jury  shall  remain  inviolate'  are  the  words  of  the 
Bill  of  Rights,  and  no  act  of  the  legislature  can  deny  this  rigbt  to 
any  citizen,  young  or  old,  minor  or  adult,  if  he  is  tried  for  a  eriiae 
against  the  commonwealth.  But  there  was  no  trial  for  any  crime 
here,  and  the  act  is  operative  only  when  there  is  to  be  no  trial.  The 
very  purpose  of  the  act  is  to  prevent  a  trial":  Commonwealth  v. 
Fisher,  213  Pa.  48,  62  Atl.  198. 

A  lately  enacted  statute  of  Florida  establishing  juvenile  courts  and 
regulating  their  jurisdiction  and  control  over  delinquent  children  was 
declared  constitutional  in  so  far  as  it  conferred  jurisdiction  upon  the 
judge  of  any  circuit  court  or  county  court  to  commit  persons  who 
were  minors,  and  of  incorrigible  and  vicious  habits  or  conduct,  to  the 
state  reform  school  without  a  trial  by  jury,  but  such  statute,  in  so 
far  as  it  authorized  a  judge  of  any  criminal  court  of  record  to  commit 
such  minors  to  such  school  was  unconstitutional,  as  a  judge  of  such 
court  had  a  right  to  commit  to  such  school  only  after  a  regular  con- 
viction in  such  court  for  a  crime:  Pugh  v.  Bowden  (Sla.),  45  South. 
499. 

In  passing  upon  these  questions  the  court  said: 

"Section  1,  chapter  5388,  page  63  of  the  Laws  of  1905,  provides: 
'When  a  person  under  the  age  of  eighteen  years  is  convicted  before 
any  court  of  an  offense  punishable  by  imprisonment  in  the  county 
jail,  such  court  may  sentence  him  to  the  State  Beform  School,  or 
to  such  other  punishment  provided  by  law  for  the  same  offense. ' 

"The  jurisdiction  of  the  criminal  court  and  the  judge  thereof,  in 
committing  a  person  to  the  State  Beform  School  by  virtue  of  the  pro- 
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visions  of  this  section,  is  not  doubted;  and  as  the  commitment  to  the 
school,  nnder  this  section,  is  after  trial  and  conviction  of  a  criminal 
offense  and  in  the  nature  of  a  sentence  in  lieu  of  other  punishment, 
a  person  so  committed  could  claim  no  other  trial  hj  jury  than  that 
to  which  he  is  entitled  in  his  trial  for  the  offense  of  which  he  was 
80  convicted.  But  Raymond  Ingram  was  not  committed  to  the  re- 
form school  under  the  provisions  of  this  section. 

"The  proceedings  under  which  Baymond  Ingram  was  committed  to 
the  reform  school  were  had  under  the  provisions  of  section  9,  chapter 
5388,  page  66  of  the  Laws  of  1905,  which  is  as  follows:  'The  judge 
of  any  circuit  court,  criminal  court  of  record,  or  county  judge,  may 
commit  any  person  over  ten  years  and  under  eighteen  years  of  age, 
residing  in  his  jurisdiction,  to  the  guardianship  of  said  institution 
vrhere  complaint  in  writing,  setting  out  the  acts  of  said  person,  has 
been  filed,  which  complaint  has  been  sworn  to,  and  due  proof  be  made 
in  the  presence  of  said  person  that  he  is  a  proper  person  for  the 
^ardianship  of  said  institution,  in  consequence  of  incorrigible  and 
vicious  conduct.' 

"We  think  this  section  is  constitutional,  in  so  far  as  it  confers 
jurisdiction  of  the  matters  therein  contained  upon  the  judge  of  any 
circuit  court  or  county  judge. 

"The  circuit  court  is  a  court  of  general  jurisdiction,  and  section 
11  of  article  5  of  the  constitution  of  1885,  after  enumerating  specific 
g^rants  of  jurisdiction,  provides  that  the  circuit  courts  shall  have  or- 
iginal jurisdiction  'of  such  other  matters  as  the  legislature  may  pro- 
vide. ' 

"By  the  provisions  of  section  17  of  article  5  of  the  constitution 
*  the  county  judge  shall  have  jurisdiction  of  the  settlement  of  the 
estates  of  decedents  and  minors,  to  order  the  sale  of  real  estate  of 
decedents  and  minors,  to  take  probate  of  wills,  to  grant  letters  tes- 
tamentary and  of  administration  and  guardianship,  and  to  discharge 
the  duties  usually  pertaining  to  courts  of  probate.'  A  limited  juris- 
diction in  civil  and  criminal  cases  also  is  conferred  upon  him. 

' '  And  so,  by  section  2604  of  the  General  Statutes  of  1906,  the  county 
judge  is  given  power  to  appoint  guardians  in  cases  where  it  appears 
necessary  and  proper;  and  by  section  2607  of  the  General  Statutes  of 
1906,  he  is  empowered  to  take  cognizance  of  all  matters  concerning 
infants  and  their  estates;* and  by  section  2636  and  2639  of  the  Gen- 
eral Statutes  of  1906,  he  may  bind  out  apprentices  and  hear  com- 
plaints of  apprentices  against  their  masters.  County  judges  have  ex- 
ercised these  powers  since  1828. 

"The  State  Eeform  School  is  not  simply  a  place  for  correction, 
l>ut  a  school  where  the  young  offender,  separated  from  vicious  as- 
sociates, may  receive  careful  physical,  intellectual,  and  moral  train- 
ing, be  reformed  and  restored  to  the  community  with  purposes  and 
character  fitting  for  a  good  citizen,  an  honorable  and  honest  man, 
-with  a  trade  or  skilled  occupation  fitting  such  person  for  self-main- 
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tenanee:  Gen.  Stati.  19(M,  see.  4166.  To  this  end,  when  tbe  natonl 
parents  become  nneqnal  to  the  task  of  education  and  trainiag,  tr 
unworthy  of  it,  in  earing  for  the  neglected  or  unfortunate  ehilditu 
of  the  state,  we  think  it  entirelj  appropriate  and  legal  for  the  le|^ 
lature  to  confer  the  jurisdiction  of  the  proceedings  to  comaut  theM 
unfortunate  wards  of  the  commonwealth  to  the  reform  school  wpn 
the  county  judge,  who  performs  already  under  the  conatitntion  kiadied 
duties,  and  exercises  powers  of  a  similar  nature.  No  greater  power 
than  that  already  possessed  by  him  under  the  constitution  is  givei 
to  the  county  judge  by  the  proviaions  of  this  section.  There  is  ao 
constitutional  prohibition  of  the  power  thus  conferred  upon  the  eonntj 
judge,  and  this  section  of  the  statute  does  not  contemplate  or  re- 
quire the  prosecution  of  the  child  for  an  offense  upon  indictment  si 
information,  or  a  trial  by  jury:  Commonwealth  t.  Fisher,  213  Pfe. 
48,  62  AtL  IM;  5  Am.  ft  Eng.  Ann.  Cases,  92. 

"In  so  far  as  this  statute  authoriies  the  commitment^  hj  a  jadgt 
of  the  circuit  court,  or  a  county  judge,  of  children  who  are  ineorrigibk 
to  the  State  Beform  School  without  a  trial  by  jury,  it  is  eonatitataoaal: 
Commonwealth  ▼.  Fisher,  21S  Pa.  48,  62  AtL  198,  and  note. 

"The  State  Beform  School,  as  we  haye  seen,  is  not  a  prison  cr 
penitentiary,  but  a  school  where  a  child  who  has  not  been  eoiiwict«i 
ef  a  criminal  offense,  but  who  is  of  incorrigible  and  ▼icious  conduct 
may  receive  physical,  intellectua]    and  moral  training. 

"The  constitutional  provision  that  'the  right  of  trial  bj  jmj 
shaU  be  secured  to  all,  and  remain  inviolate  forever,'  does  not  appl^. 
This  is  not  a  proceeding  according  to  the  common  law,  in  whick 
the  right  of  a  jury  trial  is  guaranteed,  but  the  proceeding  is  m  stata- 
tory  one,  and  the  statute,  too,  enacted  since  the  adoption  of  tts 
constitution.  This  constitutional  provision  does  not  extend  tho  righl, 
but  merely  secures  it  in  cases  in  which  it  was  matter  of  right  befon 
the  adoption  of  the  constitution:  Hunt  v.  City  of  Jacksonville,  M  Fla. 
604,  43  Am.  St.  Bep.  214,  16  South.  898. 

"We  are  of  the  opinion,  however,  that  section  9,  chapter  5388,  pag? 
66  of  the  Laws  of  1905,  in  so  far  as  it  authorises  a  judge  of  any 
criminal  court  of  record  to  commit  persons  therein  mentioned  to  the 
State  Beform  School,  is  unconstitutional. 

"Under  the  constitution  of  1885  the  criminal  court  of  record  ii 
given  jurisdiction  of  all  criminal  cases  hot  capital  arising  in  ths 
county.  It  cannot  exercise  jurisdiction  in  any  civil  case.  OffenMi 
triable  there  must  be  prosecuted  upon  information,  under  oath  if 
and  to  be  filed  by  the  county  solicitor,  who  is  made  the  prosecntiBC 
attorney  of  said  court.  The  style  of  all  process  shall  be  *The  State 
of  Florida,'  and  all  prosecutions  shall  be  conducted  in  the  name  and 
by  authority  of  the  state. 

"We  are  of  the  opinion  that  it  is  not  competent  for  the  legislatort 
to  empower  the  judge  of  a  criminal  court  of  record  to  eomndi 
a  person  to  the  State  Beform  School  other  than  according  to  pio^ 
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of  section  1,  ebapter  5388,  page  63  of  the  Laws  of  1905;  certainly 
not  npon  a  petition  of  a  person  other  than  the  county  solicitor  and 
withont  a  trial  by  jury. 

"The  judge  of  the  criminal  eoart  of  record  may  exercise  his  con- 
stitutional jurisdiction  only  npon  information,  under  oath,  of  the 
county  solicitor. 

"The  commitment,  then,  of  Raymond  Ingram  upon  petition  of  his 
father,  at  shown  in  these  proceedings,  is  illegal,  and  the  judgment  of 
the  circuit  court  remanding  Raymond  Ingram  to  the  custody  of  the 
sheriff  is  reversed." 

A  statute  relating  to  soeieties  organized  for  the  purpose  of  securing 
homes  for  orphans  or  abandoned,  neglected  or  grossly  ill-treated  chil- 
dren, by  adoption  or  otherwise,  and  providing  that  jurisdiction 
shall  be  conferred  upon  the  county  judges  to  judicially  investigate 
the  cases  of  such  children  brought  before  them,  and  if  after  such 
judicial  investigation  upon  notice  it  shall  be  determined  that  such 
child  belongs  to  the  classes  enumerated,  such  judge  shall  enter  an 
order  directing  that  he  or  she  be  turned  over  to  one  of  such  societies, 
does  not  conflict  with  a  provision  of  the  state  constitution  which 
confers  npon  the  eourt  exclusive  original  jurisdiction  in  probate 
matters,  the  appointment  of  guardians  and  the  settlement  of  their  ac- 
counts, for  the  reason  that  the  duties  placed  upon  the  county  courts 
by  such  statute  are  not  in  violation  of,  but  in  aid  of,  their  con- 
stitutional jurisdiction  over  guardians.  A  children's  home  society,  to 
whose  custody  children  have  been  committed  by  a  county  court,  oc- 
eapies  the  legal  relation  of  a  substitute  or  temporary  guardian 
to  such  children,  and  as  such  its  acts  are  subject  to  approval  er 
disapproval  of  the  court  making  the  appointment,  and  such  appoint- 
ment may  be  revoked  as  in  other  guardianship^.  Nor  is  such 
statute  unconstitutional  as  providing  for  an  involuntary  servitude 
whieh  is  not  a  punishment  for  crime  without  due  process  of  law: 
In  re  Kol,  10  N.  Dak.  498,  88  N.  W.  278. 

A  statute  conferring  power  on  the  probate  court  to  commit  to  the 
industrial  school  for  girls  any  girl  under  sixteen  years  of  age  who 
leads  a  vagrant  life  is  not  repugnant  to  a  constitutional  provision 
that  probate  eourts  shall  have  Jurisdiction  of  the  property  of  certain 
persons  as  shall  be  provided  by  law,  and  shall  also  have  jurisdiction 
lA  habeas  corpus:  In  re  Oassaway,  70  Kan.  696,  79  Pae.  113.  The 
statute  involved  in  this  ease  provided  for  a  hearing  before  the 
probate  eourt  after  notice,  and  the  court  said  that:  "In  the  deter- 
minntion  of  the  question  the  eourt  exercises  judicial  discretion  and 
judgment,  determines  from  the  evidence  what  would  be  to  the  best  in- 
terests of  the  state  and  of  the  girl,  and  renders  its  judgment  ac- 
eordln^.  The  authority  thus  exercised  Is  purely  judicial,  and  is  not 
laeonsistent  wHh  the  full  and  free  exereise  of  the  duties  imposed 
vpoB  sneh  eourt  by  the  constitution.  We  have,  therefore,  a  judicial 
tffibwnal,  ereated  by  the  constitution,  exercising  judicial  functions. 
•  •  •  •  The  a«t  eenf erring  this  jurisdiction  apoA  the  yrebate  sewt 


966  American  State  Reports^  Vol,  120.  [Utah, 

Is  not  in  Tiolation  of  any  provision  of  the  constitation.  Indeed,  we 
think  that  the  provision  referred  to  contemplates  the  exercise  bj 
the  probate  court  of  such  other  judicial  functions  as  the  legislatiie 
might  confer  upon  it":  In  re  Gassawaj,  70  Kan.  fS59,  79  Pae.  113. 

A  statute  relating  to  the  treatment  and  control  of  neglected  aod 
delinquent  children,  and  creating  a  juvenile  court  with  power  to  com- 
mit them  to  reformatories,  is  not  unconstitutional  as  containing  more 
than  one  subject,  nor  for  its  failure  to  provide  for  the  separatioa 
of  neglected  from  delinquent  children:  Ex  parte  Loving,  178  Mo. 
194,  77  S.  W.  508. 

A  statute  regulating  the  treatment  and  control  of  neglected  asd  de- 
linquent children  and  providing  that  the  circuit  courts  exercisinf 
jurisdiction  in  counties  having  a  population  'of  one  hundred  and  fifty 
thousand  inhabitants  or  over  within  the  state  shall  have  origiul 
jurisdiction  to  commit  to  a  reformatory  in  all  eases  coming  within  the 
terms  of  the  act,  and  also  providing  how  such  juvenile  court  shall  be 
organized  and  how  it  shall  proceed,  is  not  unconstitutional  as  local, 
special  or  class  legislation,  although  it  applies,  at  the  tune  of  iki 
passage,  to  only  two  of  the  counties  within  the  starte,  since  it  vill 
include  other  counties,  which  may  thereafter  come  within  the  das 
described:  Ex  parte  Loving,  178  Mo.  194,  77  S.  W.  508. 

A  statute  to  establish  juvenile  courts  and  to  regulate  the  jurisdic- 
tion and  control  of  delinquent  children,  and  providing  that  ii 
certain  counties  such  jurisdiction  shall  be  exercised  by  the  eircQit 
eourt  commissioner,  is  unconstitutional,  in  that  it  extends  the  con 
stitutional  jurisdiction  of  such  eourt  commissioners,  limited  to  tke 
powers  of  a  circuit  judge  in  chambers:  Hunt  v.  Wayne  Circuit  Judges. 
142  Mich.  93,  106  N.  W.  531,  3  L.  B.  A.,  N.  8.,  564;  Hooper  v.  Me 
Kenzie,  142  Mich.  120,  105  K.  W.  541.  In  passing  upon  this  qnestios 
the  court,  in  Hunt  v.  Wayne  Circuit  Judges,  142  Mich.  93,  105  N.  ^• 
531,  3  L.  R.  A.,  N.  S.,  564,  said:  ''The  objection  made  is  that  the 
legislature  may  not  confer  upon  circuit  court  commissioners  the 
powers  required  by  the  act  to  be  exercised,  and  that  this  being  9b, 
the  act  must  be  held  to  be  entirely  invalid  and  inoperative.  As  to 
the  first  proposition,  that  circuit  court  commissioners  may  not  be 
vested  with  the  powers  of  this  act,  there  seems  to  be  but  little  or 
no  contention.  If  it  is  held,  as  it  may  be,  that  the  act  should  be 
construed  as  one  not  intending  to  create  a  new  court  or  courts, 
but  as  vesting  further  or  new  jurisdiction  in  existing  courts,  ve 
escape  serious  objections  leveled  at  the  idea  that  the  statute  creates 
a  new  court,  but  in  so  holding  we  make  no  headway  against  its 
contention  that  the  constitution  does  not  permit  circuit  court  com- 
missioners to  be  clothed  with  these  new  judicial  powers.  If  we  go 
further  and  hold  that  the  proceedings  contemplated  are  not  criminal 
proceedings,  but  are  special  statutory  inquiries,  that  the  right  of 
trial  by  jury  is  not  invaded,  that  the  commitment  provided  for  is 
not  imprisonment,  for  all  of  which  rulings  support  is  found  in  eases 
already  cited,  we  are  stiU  confronted  with  the  alleged  purpose  of 
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th«  legislation  to  establish  juvenile  courts  and  to  confer  upon  them 
powen  beyond  those  which  a  circuit  court  commissioner  may  exercise. ' ' 
A  statute  relating  to  juvenile  offenders  and  purporting  to  give  to 
inferior  tribunals  jurisdiction  of  offenses  committed  by  such  juveniles 
punishable  by  infamous  imprisonment,  and  to  commit  them  to  re- 
formatories without  a  trial  by  jury,  is  unconstitutional  as  an  illegal 
extension  of  the  constitutional  jurisdietion  of  such  courts:  Common- 
wealtli  T.  Horregauy  127  Mass.  450. 
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BEEG  ▼.  SEATTLE,  RENTON  AND  SOUTHERN  RAIL- 
WAY COMPANY. 

[44  WMh.  14,  87  Pac  34.] 

STEEET  BAILWAT8 — ^FeUow-senranta^  Ckmdnctor  and  Uotiv- 
fflaa  of,  Wlian  toe. — The  motorman  and  conductor  of  one  car  of  * 
vtreet  railway  are  fellow-seryantB  of  the  conductor  and  motorman  of 
another  car,  when  they  are  engaged  in  the  same  common  employment, 
meeting  and  passing  each  other  frequently,  and  associating  together 
evBTj  day,  and  there  is  such  coassociation  and  co-operation  in  tie 
same  line  of  employment  that  each  necessarily  knows  the  habits  tsd 
capacity  of  the  other,  and  has  an  opportunity  to  exercise  a  mntntl 
influence  upon  the  other,     (p.  972.) 

John  P.  Hartman,  for  the  appellant. 

Martin  J.  Lund  and  Walter  S.  Pulton,  for  the  respondent 

*^  MOUNT,  C.  J.  Action  for  personal  injuries.  Plain- 
tifF  recovered  a  judgment  for  five  thousand  dollars.  Defend- 
ant appeals. 

The  appellant  operated  a  line  of  electric  street  railway  b^, 
tween  Seattle  and  Renton,  a  distance  of  twelve  miles.  The 
line  consisted  of  a  single  track,  with  numerous  switches  and 
sidetracks  or  turnouts.  There  were  but  two  through  cars  be- 
tween Seattle  and  Renton.  There  were  four  or  five  local  cars 
running  between  Seattle  and  Rainier  Beach,  which  was  a 
station  some  eight  miles  out  of  Seattle.  The  respondent  wai 
employed  as  a  motorman  on  one  of  the  through  cars.  These 
two  through  cars  were  called  express  cars  by  reason  of  the 
fact  that  they  were  not  required  to  stop  at  all  of  the  stations 
and  street  crossings,  and  because  it  was  the  duty  of  the  local 

(968) 
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cars,  which  stopped  at  each  street  crossing,  to  turn  out  on  the 
sidings  in  order  that  the  through  cars  might  pass  them.  All 
the  cars  ran  on  schedules  fixed  by  the  railway  company.  The 
railway  company  had  constructed  a  block-light  S3rstem,  known 
as  a  single  block  system,  between  Norman  street  and  Lane 
street  in  the  city  of  Seattle.  The  distance  between  these  two 
*®  streets  was  sixteen  hundred  and  sixty-five  feet  There 
were  sidings  at  Norman  street  and  at  Lane  street,  but  none 
between  these  points.  The  grade  was  not  level,  but  the  rail- 
way line  was  straight  between  these  points,  so  that  a  car 
could  be  seen  in  the  daytime  from  one  end  of  the  block  sys- 
tem to  the  other,  except  in  foggy  weather.  Norman  street 
was  farther  south  from  Seattle  than  Lane  street.  Benton 
was  in  a  southerly  direction  from  Seattle. 

The  block-light  system  consisted  of  five  poles  about  equal 
distance  apart,  one  pole  being  at  Lane  street,  one  at  Norman 
street,  and  the  other  three  between  those  two  extremes.  On 
each  of  these  poles  were  two  red  incandescent  electric  lights. 
When  the  lights  were  turned  on  at  Norman  street  by  means 
of  a  rope  or  lever,  one  red  light  burned  on  the  north  side  of 
each  pole  through  to  Lane  street  When  the  lights  were 
turned  <hi  at  Lane  street,  they  burned  on  the  south  side  of 
each  pole  through  to  Norman  street.  The  lights  could  be 
turned  off  only  at  the  point  where  they  were  turned  on. 
These  lights  were  for  use  in  the  night-time  and  in  foggy 
weather.  The  motormen  on  all  cars  were  required  to  turn 
on  the  lights  when  entering  the  block,  and  the  next  car  back 
was  required  to  turn  the  lights  off.  It  was  the  duty  of  con- 
ductors to  see  that  the  motormen  turned  the  lights  on  and  off. 
On  the  morning  of  October  25,  1904,  respondent,  as  motor- 
man  on  his  car,  left  Benton  for  Seattle.  When  he  arrived 
at  Norman  street  he  says  he  was  a  little  late,  a  minute  or 
'two.  The  morning  was  very  foggy.  He  found  the  lights 
turned  to  the  north,  indicating  that  a  car  was  preceding  him 
through  the  block.  The  lights  were  not  burning  to  the  south. 
The  conductor  on  respondent's  car  told  respondent  to  pro- 
ceed through  the  block.  Bespondent  thereupon  proceeded  at 
the  rate  of  about  eight  miles  per  hour  and,  at  about  the 
middle  of  the  block,  after  he  had  gone  a  distance  of  eight 
hundred  and  seventy  f  e^t,  he  collided  with  a  car  coming  souths 
and  was  severely  injured.  The  motorman  on  the  southbound 
ear  had  neglected  to  turn  on  his  lights  south,  and  had  pro- 
ceeded ^*  with  those  lights  not  burning.    Bec^pondent  stated 
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that,  if  these  lights  had  been  thrown  on,  he  would  have  seen 
them  and  the  accident  could  not  have  happened.  The  motor* 
man  on  the  southbound  car  testified  that  he  did  not  turn 
his  lights  on  because  the  conductor  on  the  car  preceding  re- 
spondent's car  had  just  come  through  the  block  and  ehanged 
to  the  car  southbound,  and  said  that  the  north  lights  were 
his  lights  thrown  on  by  him  as  he  had  just  come  through  the 
block. 

There  was  dispute  at  the  trial  as  to  what  the  rules  of  the 
company  were  with  regard  to  the  use  of  the  lights,  the  com- 
pany claiming  that  the  motormen  were  prohibited  from  pass- 
ing a  burning  light  which  such  motorman  himself  had  not 
turned  on,  while  respondent's  evidence  was  to  the  effect  that 
motormen  were  only  prohibited  from  running  on  lights  point- 
ing against  the  way  his  car  was  going.  We  must  aasame, 
for  the  purposes  of  this  case,  that  the  rule  of  the  company 
was  as  stated  by  the  plaintiff.  The  question  is  then  squarely 
presented,  whether  the  failure  of  the  conductor  and  motor- 
man,  whose  duty  it  was  to  turn  the  lights  on,  which  they 
neglected  to  do,  rendered  the  company  liable  to  the  respond- 
ent. In  other  words,  were  the  motorman  and  conductor  on 
the  one  car  fellow-servants  of  the  motorman  and  conductor 
on  the  other  cart 

It  seems  to  us  that  there  can  be  no  escape  from  the  con- 
clusion that  they  were  fellow-servants.  They  were  each  en- 
gaged in  the  same  common  employment,  meeting  and  pass- 
ing each  other  frequently  and  associating  together  every 
day.  This  case  cannot  be  distinguished  from  the  case  of 
Grim  v.  Olympia  Light  etc.  Co.,  42  Wash.  119,  84  Pac.  635, 
except  in  immaterial  particulars.  It  is  true,  in  the  Grim 
case  there  was  no  fixed  schedule  of  running  time,  and  the 
motormen  themselves  arranged  the  places  of  meeting;  and 
it  is  also  true  there  were  no  conductors  in  the  Grim  case, 
and  that  the  motormen  had  sole  charge  of  their  cars.  These 
are  the  only  facts  in  which  the  Grim  case  differs  from  this 
case  in  the  point  at  issue.  The  fact  that  there  was  no  fixed 
schedule  was  *^  one  of  the  facts  which  was  claimed  as  neg- 
ligence of  the  company  in  the  Grim  case.  But,  under  the 
circumstances  of  that  case,  no  fixed  time  was  practicable  or 
could  be  established.  In  this  case  there  was  a  fixed  sched- 
ule for  all  cars,  and  it  is  not  claimed  that  the  motormen 
were  incompetent  or  inexperienced  or  that  they  did  not 
know  the  time  schedule  for  each  car.    The  number  of  can 
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was   not  great  and  the  motormen  and  conductors  were  re- 
quired  to  know,  and  did  know,  the  schedule  time  of  each 
car.      So  the  fact  that  there  was  a  schedule  was  in  favor  of 
the   appellant  and  not  against  it.     While  there  was  a  con- 
ductor  in  charge  of  each  car  in  this  case,  the  conductor's 
authority  over  the  motorman  extended  only  to  starting  and 
stopping  of  the  cars  and  in  collecting  fares.     In  regard  to 
the  speed  of  the  car,  the  handling  of  the  lights,  and  meeting 
cars  and  the  like,  the  duties  of  the  motormen  and  conductors 
were  co-ordinate.     It  is  conceded  that  it  was  the  duty  of  the 
motorman,  when  he  entered  the  block,  to  turn  on  the  light 
without  any  order  from  the  conductor.    But  it  was  the  duty 
of  the  conductor  to  notice  the  light  and  see  that  the  motor- 
man   did  his  duty  in  that  respect.     If  one  was  negligent, 
hoth  ^were.     There  is,  therefore,  no  question  of  superior  ser- 
vant in  re^rard  to  turning  on  the  light,  which  is  conceded  to 
have  been  the  act  of  negligence  which  caused  the  collision 
and  injury. 

In  Howe  v.  Northern  Pac.  R.  Co.,  30  Wash.  569,  70  Pac. 
1100,  60  L.  R.  A.  949,  we  held  that  a  brakeman  was  not  a 
fellow-servant  with  a  conductor  on  his  train,  because  in  that 
case  the  brakeman  was  subordinate  to  the  conductor  and 
was  not  required  to  place  signals  except  upon  orders  of  the 
conductor.    In  that  case  the  superior  servant  doctrine  was, 
therefore,  applicable  and  was  sustained.     In  Conine  v.  Ol3nn- 
pia  Logging  Co.,  36  Wash.  345,  78  Pac.  932,  we  held  that  a 
signalman  was  not  a  fellow-servant  with  the  engineer  of  a 
logging  engine,  where  the  master  had  furnished  no  means 
of  communication  from  the  engineer  to  the  signalman.     That 
case  can  have  no  controlling  influence  in  this  case,  because 
here  the  master  had  *^  provided  means  of  communication 
which  was  sufficient  for  the  purpose  and  which  appliance 
was  not  used  by  either  servant.     In  the  case  of  Northern 
Pac.  R.  Co.  V.  O'Brien,  1  Wash.  599,  21  Pac.  32,  this  court 
held  that  a  conductor  and  engineer  on  a  railway  train  were 
not  fellow-servants  with  employes  on  a  work  train,  but  this 
nile  had  not  been  applied  to  street  railway  cases.     The  rea- 
sons therefor  are  given  in  Grim  v.  Olympia  Light  etc.  Co., 
42  Wash.  119,  84  Pac.  635.    A  large  number  of  cases  are 
cited  where  we  have  permitted  one  servant  to  recover  from 
the  master  by  reason  of  negligence  of  another  servant.    But 
those  have  been  cases  where  the  negligence  was  the  omission 
of  some  positive  duty  of  the  master.    It  is  unnecessary  for  us 
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to  cite  these  cases  here,  or  to  review  them  at  length,  for,  in 
saeh  cases,  as  well  as  cases  not  cited,  we  have  nniformly  rec- 
ogaixed  the  rule  that  the  master  is  not  liable  for  injuries  result- 
ing to  a  servant  by  the  negligence  of  a  fellow-servant :  Millett 
V.  Puget  Sound  etc.  Works,  37  Wash.  438,  79  Pae.  980; 
Stevick  V.  Northern  Pac.  B.  Co.,  39  Wash.  501,  81  Pae.  999. 

The  questions  usually  presented  have  been  whether  the 
facts  in  particular  cases  bring  the  injured  party  within  the 
rule  of  fellow-servant  In  determining  who  were  fellow- 
servants,  we  have  said  that  servants  must  not  only  be  engaged 
in  a  common  employment,  but  must  have  opportunity  to  use 
precautions  against  each  other's  negligence:  Grim  ▼.  Olym- 
pia  Light  etc  Go.,  42  Wash.  119,  84  Pae  635,  and  cases  there 
cited.  In  this  case  the  motormen  were  engaged  in  the  same 
common  employment,  that  of  operating  street-cars  over  the 
same  line.  They  necessarily  met  each  other  every  hour  of  the 
day,  because  the  time  from  Seattle  to  Benton  consumed  but 
forty-seven  minutes.  Th^  took  their  cars  from  the  same 
bam,  and  the  same  rules  were  furnished  to  each.  There  was 
such  coassociation  and  co-operation  in  the  same  line  of  em- 
plojonent  as  that  each  one  necessarily  knew  the  habits  and 
capacity  of  the  other  and  had  opportunity  of  exercising 
mutual  influence  upon  the  other.  This  made  them  fellow- 
servants  within  the  rule  which  **  we  have  heretofore  laid 
down.  It  is  true  that  one  of  the  allegations  of  negligence  in 
the  complaint  was  that  the  master  failed  to  furnish  a  suffi- 
cient block  system  upon  the  block  where  the  collision  occurred^ 
but  the  respondent  testified  that,  if  the  motorman  on  the 
southbound  car  had  turned  his  lights  south  when  he  entered 
upon  the  block,  the  accident  could  not  have  occurred,  because 
respondent  in  that  event  would  have  seen  the  lights  and  re^ 
mained  at  Norman  street  or  returned  to  that  point.  It  was 
nowhere  claimed  that  the  light  system  was  defective  in  its 
construction  or  operation,  and  the  statement  that  the  acci- 
dent could  not  have  happened  if  the  light  had  been  used  indi- 
cates that  the  system  was  sufficient  for  the  purposes  for  which 
it  was  intended,  and  was  reasonably  safe,  which  is  all  that 
is  required:  Chicago  etc.  B.  Co.  v.  DriscoU,  176  HI.  330,  52 
N.  E.  921.  The  respondent  knew  the  system;  he  had  worked 
under  it  for  about  eighteen  months,  and  had  made  no  com- 
plaints concerning  it.  He  knew  the  rules  required  the  motor- 
man  to  turn  on  the  lights  on  entering  the  blodc  The  ralea 
and  i^stem  were  for  the  protection  of  the  motoxmen  as  well 
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for  the  protection  of  passengers.  The  appliances  were 
reasonably  safe,  and  it  was  the  duty  of  the  motorman  to  use 
them  for  the  purpose  of  preventing  collisions  and  delays. 
Under  the  evidence  of  respondent  above  stated,  assuming  that 
he  was  correct  in  his  construction  of  the  rules  that  it  was  the 
duty  of  the  motorman  on  the  southbound  car  to  turn  his 
light,  it  was  the  duty  of  the  trial  court  to  take  the  case  from 
the  jury  upon  the  motion  of  the  appellant,  upon  the  ground 
that  the  act  of  negligence  directly  causing  the  collision  was 
the  act  of  a  fellow-servant.  It  may  be  said,  in  justice  to 
the  trial^ourt,  that  the  case  of  Grim  v.  Olympia  Light  etc. 
Co.,  42  Wash.  119,  84  Pac.  635,  had  not  been  decided  when 
this  case  was  tried. 

The  judgment  is  reversed,  with  directions  to  the  lower 
court  to  dismiss  the  action. 

Crow,  Boot  and  Budkin,  JJ.,  concur. 

Fullerton,  Hadley   and  Dunbar,  JJ.,  dissent 


Employis  an  One  Train  of  a  Cable  Street  Bailway  are  fellow-servants 
with  the  employee  on  the  train  next  preceding:  Chicago  City  By.  Co. 
▼.  Leach,  208  111.  198,  100  Am.  St.  Bep.  216.  See,  too,  Louisville  etc. 
B.  B.  Co.  v.  Dillard,  114  Tenn.  240,  108  Am.  St.  Bep.  894;  Mast  v. 
Keam,  75  Am.  Si.  Bep.  608. 


IN  BE  HOWABD  AVENUB  NOBTH. 

[44  Wash.  62,  86  Pae.  1117.] 

MUNICIPAL  OOBPOBATION8-— Assessmenti  for  PnbUo  Im- 
yrovements,  Liability  of  School  Property  for. — Assessments  made  for 
the  purpose  of  laying  out,  widening  and  extending  a  public  street 
are  enforceable  against  real  property  owned  by  a  public  school 
district  and  used  solely  for  school  purposes,  where  the  assessment  is 
by  statute  to  be  apportioned  on  the  several  lots,  blocks,  tracts,  and 
parcels  of  land  found  to  be  benefited  thereby,     (p.  975.) 

ASSESSMENT,  Exemption  from  not  Implied  ftom  Exemption 
from  Taxes. — The  provision  of  the  state  constitution  exempting  school 
districts  from  taxation  does  not  exempt  their  property  from  special 
assessments  made  to  pay  for  street  improvements,     (p.  976.) 

Kenneth  Mackintosh  and  B.  W.  Prigmore,  for  the  appel- 
lant. 

Scott  Calhoun  and  0.  A.  Tucker^  for  the  respondent 
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•*  CROW,  J.    Under  authority  of  the  eminent  domain 
act  applying  to  cities  of  the  first  class,  chapter  84  of  the 
Laws  of  1893,  page  189,  Ballinger's  Code,  section  775  et  seq. 
(P.  C,  sec.   5050),   and  ordinance  No.   10,850,   enacted  in 
pursuance  thereof,  the  city  of  Seattle  instituted  this  proceed- 
ing to  condemn  lands  for  the  purpose  of  laying  off,  widening, 
and  extending  Howard  avenue.    An  assessment  district  was 
created,  and  an  assessment  made  upon  real  estate  specially 
benefited,  to  pay  for  the  property  taken  and  the  costs  of 
the  proceeding.     Objections  being   regularly  heard   by  the 
superior  court  of  King  county,  said  assessment  was  in  all  re- 
spects confirmed.     Six  lots  owned  by  Seattle  School  District 
No.  1,  benefited  by  said  improvement,  were  assessed.     The 
school  district  filed  its  objections  to  said  assessment,  and  now 
appeals  from  the  order  of  the  superior  court  confirming  the 
same. 

It  appears  that  appellant's  lots  were  used  exclusively  for 
public  school  purposes.  Therefore,  the  controlling  question 
involved  in  this  appeal  is  whether  they  were  subject  to  assess- 
ment, or,  in  other  words,  whether  the  city  of  Seattle  had 
power,  acting  through  its  commissioners  appointed  by  the 
superior  court,  to  impose  an  assessment  upon  them.  The 
appellant  contends  (1)  that  under  the  constitution  and  laws 
of  this  state,  no  authority,  either  express  or  implied,  is  con- 
ferred upon  the  respondent  city  to  assess  the  property  of 
said  school  district,  and  (2)  that  by  the  express  terms  of 
the  charter  and  ordinances  of  said  city,  the  property  of  the 
school  district  is  exempt  from  such  assessments.  It  must  be 
conceded  that  the  eminent  domain  act  above  mentioned,  under 
which  the  city  has  proceeded,  does  not  by  its  express  terms 
affirmatively  direct  that  the  school  district  shall  be  assessed. 
Section  2  of  said  act  does  direct,  however,  that  if  the  ordi- 
nance enacted  by  the  city  shall  provide  that  such  improve- 
ment shall  be  paid  for  wholly  or  in  part  by  special  assess- 
ment upon  property  benefited,  the  proceedings  for  making 
®^  such  special  assessment  shall  be  as  in  said  act  prescribed. 
Section  22  provides:  **It  shall  be  the  duty  of  such  commission- 
ers to  examine  the  locality  where  the  improvement  is  proposed 
to  be  made,  and  the  lots,  blocks,  tracts  and  parcels  of  land  that 
will  be  specially  benefited  thereby,  and  to  estimate  what  pro- 
portion of  the  total  cost  of  such  improvements  will  be  of  bene- 
fit to  the  public  and  what  proportion  thereof  will  be  of  benefit 
to  the  property  to  be  benefited,  and  apportion  the  same 
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tween  the  city  and  such  property,  so  that  each  shall  bear  its 
relative  equitable  proportion ;  and  having  found  said  amounts 
to  apportion  and  assess  the  amount  so  found  to  be  of  benefit 
to  the  property  upon  the  several  lots,  blocks,  tracts  and  parcels 
of  land  in  the  proportion  in  which  they  will  be  severally  bene- 
fited by  such  improvement/' 

These  sections  and  others  in  the  act  seem  to  contemplate 
that  all  benefited  property  located  within  the  assessment  dis- 
trict shall  be  assessed,  without  expressly  excepting  any  prop- 
erty either  public  or  private.  The  respondent  contends  that 
no  such  express  exception  having  been  made,  appellant 's  prop- 
erty is  liable.  Appellant  contends  that,  as  the  statute  does 
not  in  so  many  words  direct  that  public  school  property  shall 
be  assessed,  authority  to  make  an  assessment  does  not  exists 
nor  can  it  be  implied.  Well-considered  cases  have  been  cited 
in  the  briefs  supporting  each  of  these  contentions ,  there  being 
an  irreconcilable  conflict  of  authority.  Appellant,  in  support 
of  its  position,  has  cited,  with  others,  the  following  cases: 
Pittsburgh  v.  Sterrett  Subdistrict  School,  204  Pa.  635,  54  Atl. 
463,  61  L.  R.  A.  183 ;  Clinton  v.  Henry  County,  115  Mo.  557, 
37  Am.  St.  Rep.  415,  22  S.  W.  494 ;  Sutton  v.  School  of  Mont- 
pelier,  28  Ind.  App.  315,  62  N.  E.  710;  Louisville  v.  Leather- 
man,  99  Ky.  213,  35  S.  W.  625 ;  Witter  v.  Mission  School  Dis- 
trict,  121  Cal.  350,  66  Am.  St.  Rep.  33,  53  Pac.  905 ;  Harris 
County  V.  Boyd,  70  Tex.  327,  7  S.  W.  713. 

The  respondent  cites,  with  others,  the  following  cases: 
Commissioners  of  Franklin  County  v.  Ottowa,  49  Kan.  747, 
^  22  Am.  St.  Rep.  396,  31  Pac.  788 ;  Edwards  &  Walsh  Const. 
Co.  V.  Jasper  County,  117  Iowa,  365, 94  Am.  St.  Rep.  301,  90 
N.  W.  1006 ;  Higgins  v.  Chicago,  18  lU.  276 ;  Scammon  v.  Chi- 
cago, 42  111.  192 ;  County  of  McLean  v.  Bloomington,  106  111. 
209 ;  Adams  County  v.  Quincy,  130  111.  566,  22  N.  E.  624,  6 
Li.  B.  a.  155 ;  Sioux  City  v.  Independent  School  District,  55 
Iowa,  150,  7  N.  W,  488 ;  Hassan  v.  Rochester,  67  N.  Y.  528. 

Our  view  is  that  the  authorities  cited  by  the  respondent 
are  the  best  founded  in  reason.  We  think  that  said  eminent 
domain  act,  under  which  the  city  authorities  have  proceeded, 
must  be  held  to  impose  upon  the  commissioners  a  legal  duty 
to  assess  the  property  of  the  appellant  in  proportion  to  the 
benefits  received.  There  is  no  contention  that  the  lots  have 
been  improperly  included  within  the  assessment  district,  or 
that  they  have  not  been  specially  benefited  by  the  improve- 
ment.   Had  the  legislature  in  enacting  the  law  of  1893  in- 
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tended  to  exempt  public  school  property  from  its  just  propor- 
tion of  the  burdens  of  said  special  assessment,  it  is  only  rea- 
sonable to  assume  that  such  intention  would  have  been  ex- 
pressly declared  in  the  words  of  the  statute.    An  exemption  of 
any  portion  of  the  benefited  property  located  within  the  as- 
sessment district  would  necessarily  cause  an  increased  burden 
to  be  imposed  upon  other  benefited  property  located  therein, 
and  in  view  of  this  result  we  should  refrain  from  adopting  a 
construction  of  the  statute  which  would  relieve  appellant's 
property,  especially  when  there  is  no  good  reason  for  holding 
that  such  an  exemption  was  intended  by  the  legislature.    In 
Edwards  &  Walsh  Const.  Co.  ▼.  Jasper  County,  117  Iowa, 
365,  94  Am.  St.  Rep.  301,  90  N.  W.  1006,  the  supreme  court  of 
Iowa  said:  ''While  authority  to    levy    such  assessments   is 
traceable  to  the  taxing  power,  they  are  nevertheless  assessed 
on  the  theory  that  the  property  against  which  they  are  levied 
is  benefited  thereby  to  the  extent  of  the  levy,  and  the  munici- 
pality acts  as  an  agent,  merely,  in  collecting  the  tax.    The 
district  improved  ^^  is  never  coextensive  with  the  county  or 
city,  and  it  is  not  true  that  in  paying  the  assessment  the 
county  must  raise  money  to  pay  over  to  itself,  and  that  no 
one  would  be  benefited  but  the  officers  employed  in  the  col- 
lection of  the  tax.    There  is  no  reason  why  the  county,  the 
city,  or  the  school  district  should  not  pay  for  the  benefits  re- 
ceived by  it  the  same  as  any  other  property  owner.    Of 
course,  their  property  may  not  be  sold,  but  there  is  no  rea- 
son why  the  amount  of  the  tax  should  not  be  paid  out  of  the 
treasuries  of  these  institutions ;  and,  if  the  governing  bodies 
fail  to  make  payment,    mandamus  will  lie  to  compel  them  to 
do  so." 

Appellant  contends  that  section  2,  article  7  of  our  state  oon- 
stitution,  exempting  school  districts  from  taxation,  prohibits 
the  respondent  city  from  making  such  assessment.  The  word 
'taxation,"  as  used  in  said  section,  does  not  include  special 
assessments  of  the  character  here  involved.  The  law  is  well 
settled  that  exemption  from  taxation  does  not  mean  exemp- 
tion from  sp^ial  assessments :  Board  of  Improvement  v.  School 
District,  56  Ark.  354,  35  Am.  St  Eep.  108,  19  S.  W.  969,  16 
L.  B.  A.  418 ;  Commissioners  of  Franklin  County  v.  Ottowa, 
49  Kan.  747,  22  Am.  St.  Eep.  396,  31  Pac.  788;  Clinton  v, 
Henry  County,  115  Mo.  557,  37  Am.  St.  Rep.  415,  22  S.  W. 
494;  Edwards  &  Walsh  Const.  Co.  v.  Jasper  County,  117 
Iowa,  365,  94  Am.  St.  Eep.  301,  90  N.  W.  1006. 


Sept  1906.]      In  bs  Howard  Avenue  North.  977 

In  Seanor  v.  County  CommissionerBy  13  Wash.  48,  42  Pac. 
552,  this  court  said:  ''We  think  the  overwhelming  weight  of 
authority  is  that  the  assessment  for  benefits  in  such  cases 
does  not  fall  under  the  definition  of  the  word  'tax'  as  used 
in  the  constitution — ^that  the  word  'tax'  has  reference  to  gen- 
eral revenues  for  the  purpose  of  maintaining  and  carrying  on 
the  government  where  the  benefits  are  alike  enjoyed  by  all, 
and  where  no  special  benefits,  as  in  the  case  of  the  assessment 
for  improvements,  are  enjoyed.  Of  course,  the  idea  of  com- 
pensation is  the  basis  of  all  theories  of  taxation,  but  an  ele- 
ment of  special  benefits  enters  into  the  one,  and  is  the  dis- 
tinguishing feature  between  taxes  and  assessments  for  bene- 
fits." 

In  Edwards  &  Walsh  Const.  Co.  v.  Jasper  County,  117 
Iowa,  365,  94  Am.  St.  Rep.  301,  90  N.  W.  1006,  at  page  381 
(117  Iowa),  the  Iowa  court,  in  summing  up  a  discussion  of 
this  distinction  between  taxes  and  special  assessments  and  in 
^  commenting  upon  the  power  of  a  city  to  levy  such  special 
assessments  against  the  property  of  a  county,  said:  ''True, 
the  right  to  levy  these  assessments  is  referable  to  the  power 
of  taxation,  but  statutes  exempting  property  from  general  tax- 
ation are  almost  universally  held  inapplicable  to  special  assess- 
ments :  See  cases  heretofore  cited.    Reduced  to  its  last  analy- 
sis, the  question  is  one  of  power  in  the  city  to  levy  the 
assessment  against  the  county  property.     The  statute  giving 
the  power  is  broad  enough  to  cover  lots  or  lands  owned  by 
municipal  or  quasi  municipal  corporations,  and,  if  there  be 
any  exemption,  it  is  to  be  implied,  unless  we  hold  with  those 
courts  which  say  that  county  or  state  property  is  not  to  be 
included  unless  expressly  mentioned  or  by  necessary  implica- 
tion inferred.    We  are  not  disposed  to  apply  this  last-men- 
tioned rule  in  construing  our  statutes.    Such  property  is  ex- 
pressly exempted  from  general  taxation,  but  no  such  exemp- 
tion is  made  from  special  assessments.     Even  without  a  stat- 
ute, property  devoted  to  governmental  use  would  not,  in  the 
absence  of  express  authority,  be  taxed,  and  the  fact  that  it  is 
expressly  exempted  in  one  case  and  not  in  the  other  is  strong 
evidence  that  the  legislature  did  not  intend  to  exempt  it  from 
special  assessments." 

Appellant  further  contends  that  subdivision  3  of  section  11 
of  article  8  of  the  charter  of  the  city  of  Seattle,  and  certain 
ordinances  cited  in  the  briefs,  expressly  exempt  school  dis- 
tricts from  special  assessments.    We  think  said  section  of  the 
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charter  and  said  ordinances  do  not  apply  to  this  case.  Here 
the  proceedings  instituted  by  the  city  and  culminating  in  the 
assessment  complained  of  are  only  authorized  by  the  eminent 
domain  act  of  1893  above  mentioned,  while  the  charter  and 
ordinance  provisions  relied  on  by  appellant  refer  only  to 
local  improvements  of  an  entirely  different  character.  The 
statute  under  which  these  proceedings  have  been  conducted 
must  control  in  this  case.  The  proceedings  under  considera- 
tion here  were  originally  instituted  before  chapter  55  of  the 
Laws  of  1905,  page  84,  was  enacted ;  hence  our  discussion  Iiaa 
been  based  entirely  upon  the  law  of  1893. 

^®  After  a  most  careful  consideration  of  all  the  assignments 
of  error,  and  legal  questions  presented  by  the  appellant,  and 
having  examined  all  the  authorities  cited  by  it,  including:  its 
list  of  additional  authorities  supplemental  to  its  opening  and 
reply  briefs,  we  are  unable  to  conclude  that  any  error  has 
been  committed  by  the  honorable  trial  court  The  judgment 
is  afSrmed. 

Mount,  C.  J.,  Dunbar,  Hadley  and  Boot,  JJ.,  concur. 

Fullerton,  J.,  dissents. 


The  Liahiliiy  of  PuhUe  School  Property  for  assesBments  for 
improyemeiits  ii  discussed  in  Witter  y.  Mission  Sehool  District,  121 
Cal.  350,  66  Am.  St.  Bep.  33,  and  cases  cited  in  the  erosa-ref  eresce 
note  thereto.  It  is  affirmed  by  some  authorities  that  the  ezemptioa 
of  property  from  taxation  does  not  include  its  exemption  from  special 
assessments  for  street  improvements:  Edwards  etc.  Constmction  Ca. 
▼.  Jasper  County,  117  Iowa,  365,  94  Am.  St.  Bep.  301;  City  of  n«»tftir 
T.  Henry  County,  115  Mo.  557,  37  Am.  St  Bep.  415. 


ATKINSON  V.  WASHINGTON  IRRIGATION  COMPANT. 

[44  Wash.  75,  86  Pac  1123.] 

FXIBUO  IJUn>S,  Bight  to  Oonstmct  Water  Ditches  as  Agaiiw^ 
Persona  Initiating  Homestead  Ughta. — ^Af  ter  the  initiation  of  a  home- 
stead claim,  though  before  the  issuing  of  a  patent  thereto,  no  one  has 
the  right  against  the  claimant  to  enter  upon  the  land  and  conatruet 
and  maintain  a  water  ditch  without  making  compensation  therefor, 
and  the  title  of  the  claimant,  on  his  receipt  of  a  patent,  relates 
to  such  initiation  and  enables  him  to  maintain  a  suit  to  ea^joia 
the  maintenance  of  such  ditch  until  compensation  is  made.     (p.  9S1.) 

ESTOPPEL  BT  DELAY  to  Object  to  the  Digging  of  a  OanaL — 
A  homestead  claimant,  by  failing  to  object  to  the  digging  of  an  irri- 
gation ditch  on  the  lands  claimed,  is  not,  on  the  receipt  of  his  pateat. 
estopped  from  maintaining  a  proceeding  to  enjoin  the  rnntiTiniwos 
of  such  ditch  until  compensation  is  made.     (p.  981.) 
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E.  F.  Blaine  and  Ira  P.  Englehart,  for  the  appellant 
William  B.  Bridgman,  for  the  respondents. 

^  DUNBABf  J.  Excluding  all  immaterial  statements,  the 
plaintiffs  brought  an  action  to  enjoin  the  defendant  from 
conducting  an  irrigation  ditch  over  their  land  in  Yakima 
county.  It  appears  from  the  record  and  the  findings  of 
fact  tiiat  the  land  in  question  was  government  land  of  the 
United  States  on  the  eighteenth  day  of  June,  1898,  and  that  on 
that  date  the  plaintiff,  who  is  one  of  the  respondents  here, 
Belgrave  B.  Atkinson,  filed  his  homestead  entry  on  it,  and 
^*  afterward,  on  the  tenth  day  of  July,  1903,  made  final  proof, 
and  patent  was  issued  to  him  for  this  land  on  the  thirteenth 
day  of  July,  1904.  During  the  year  1902,  before  the  plain- 
tififis  had  made  final  proof  on  the  land  and  two  years  before 
they  had  received  a  patent  for  it,  the  defendant  constructed  a 
lateral  ditch  across  the  plaintiff's  land.  We  do  not  find  it 
necessary  or  pertinent  to  mention  the  other  ditches  which  are 
discussed  in  defendant's  brief,  for  the  reason  that  they  are 
not  in  controversy  in  this  suit.  The  plaintiffs  permitted  the 
defendant  to  build  this  lateral  ditch  across  their  land  in  the 
year  1902 ;  that  is,  they  made  no  objection,  and  made  no  daim 
against  the  defendant  company  prior  to  the  commencement 
of  this  action  for  an  injunction.  No  claim  has  been  made 
for  damages  from  the  defendant,  and  no  damages  are  asked 
in  this  action.  The  relief  prayed  for  is  injunctive  relief,  the 
complaint  being  that  the  defendant  is  using  plaintiff's  prop- 
erty without  making  compensation  therefor  and  without  due 
process  of  law.  The  court  found  that  the  plaintifb  were 
entitled  to  have  a  decree  entered,  enjoining  the  defendant 
from  using  and  occupying  said  strip  of  land  used  and  occu- 
pied by  it  in  the  maintenance  and  operation  of  the  canal  de- 
scribed in  the  complaint;  but  that  the  defendant  be  given 
thirty  days  from  and  after  the  date  of  the  judgment  in  which 
to  appear  in  the  action  and  file  an  amended  answer  therein 
or  commence  an  independent  proceeding  to  condemn  a  right 
of  way  for  said  canal,  and  that  the  injunctive  relief  be  sus- 
pended until  the  expiration  of  said  thirty  days;  and  judg- 
ment was  entered  accordingly.  From  this  judgment  the  ap- 
peal 18  taken. 

The  appellant's  claim  is  based  upon  sections  2339  and  2340 
of  the  Revised  Statutes  of  the  United  States,  which  axe  as 
f oUowB : 
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**Sec.  2339.  Whenever,  by  priority  of  possession,  rights 
to  the  use  of  water  for  mining,  agricultural,  manufacturing, 
or  other  purposes,  have  vested  and  accrued,  and  the  same  are 
recognized  and  acknowledged  by  the  local  customs,  laws,  and 
the  decisions  of  courts,  the  possessors  and  owners  of  such 
^  vested  rights  shall  be  maintained  and  protect^  in  the 
same ;  and  the  rights  of  way  for  the  construction  of  ditches  and 
canals  for  the  purposes  herein  specified  is  acknowledged  &nd 
confirmed;  but  whenever  any  person,  in  the  construction  of 
any  ditch  or  canal,  injures  or  damages  the  possession  of  any 
settler  on  the  public  domain,  the  party  committing  such  injury 
or  damage  shall  be  liable  to  the  party  injured,  for  saeh  injoiy 
or  damage. 

''Sec.  2340.  All  patents  granted,  or  pre-emption  or  home- 
steads allowed,  shall  be  subject  to  any  vested  and  aceroed 
water  rights,  or  rights  to  ditches  and  reservoirs  used  in  con- 
nection with  such  water  rights,  as  have  been  acquired  nnder 
or  recognized  by  the  preceding  section." 

It  is  the  contention  of  the  appellant  that  the  irrigation  com- 
pany, having  built  its  lateral  canal  before  patent  was  issued 
to  the  respondents,  their  patent  is  subject  to  the  rights  of  the 
appellant  which  had  vested  before  such  patent  was  issued 
The  principal  case  relied  upon  is  Tynon  v.  Despain.  22  Colo. 
240,  43  Pac.  1039,  and  that  case  does  hold  that,  under  the 
statutes  quoted,  the  patent  issues  in  subjection  to  the  rights 
of  the  irrigation  company,  where  the  canal  had  been  con- 
structed before  the  issuance  of  the  patent  but  after  the  filing 
by  the  homestead  applicant.  But  this  case  we  think  stands 
alone  in  this  extreme  construction  of  the  statute.  Colorado, 
no  doubt,  by  reason  of  its  extreme  arid  condition,  has  gone 
further  in  the  protection  of  water  rights  to  irrigating  canals 
than  any  other  state.  But  this,  it  seems  to  us,  is  an  unnatural 
<M)nstraction  of  sections  2339  and  2340,  and  the  question  of 
when  rights  have  vested  and  accrued  still  remains.  They  had 
not  vested  and  accrued  by  priority  of  possession  or  otherwise  at 
the  time  the  respondent  had  filed  his  homestead  claim  upon  this 
land,  and  when  a  citizen  of  the  United  States  makes  a  home- 
stead filing,  there  is  an  implied  contract  that  when  he  meets 
the  requirements  of  the  homestead  laws  with  reference  to  resi- 
dence, cultivation,  improvements,  etc.,  the  government  will  in- 
vest him  with  the  legal  title.  Certainly,  it  was  not  the  inten- 
tion of  Congress  in  the  passage  of  the  acts  above  quoted  to  allow 
"^  others,  pending  the  consummation  of  the  initiated  rights. 
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to  invade  the  settler's  possession,  thus  rendering  nugatory 
the  implied  contract  upon  which  the  homestead  applicant  had 
acted  and  expended  his  time  and  money  in  making  improve- 
ments, etc.,  and  make  uncertain  the  final  disposition  of  the 
soil.  And  there  seems  to  be  no  more  reason  for  allowing  this 
invasion  of  right  by  an  irrigation  company  than  by  anyone 
else.  The  irrigation  of  arid  lands  is  important,  but  the  project 
does  not  possess  exclusive  importance. 

In  the  state  of  California  the  decisions  rendered  have  been 
exactly  contrary  to  the  Colorado  case.  There  it  was  held  in 
McGuire  v.  Brown,  106  Cal.  660,  39  Pac.  1060,  30  L.  B.  A. 
384,  which  is  the  leading  case  in  the  state  and  a  case  most 
excellently  reasoned,  that  the  statutes  above  quoted  do  not 
confer  the  right  upon  an  appropriator  of  water  on  public 
land  to  go  upon  land  after  its  entry  by  another  as  a  home- 
stead but  before  the  claimant  had  made  final  proof,  and 
change  the  point  of  diversion  or  construct  new  ditches  or  in 
any  way  to  interfere  with  the  initiatory  rights  of  the  home- 
stead applicant.  Sturr  v.  Beck,  133  U.  S.  541, 10  Sup.  Ct.  Rep. 
350,  33  L.  ed.  761,  holds  that  the  filing  of  a  homestead  entry 
of  a  tract  across  which  a  stream  of  water  runs  in  its  natural 
channel  with  no  right  or  claim  of  right  to  divert  it  there- 
from, confers  a  right  to  have  the  stream  continue  running  in 
that  channel  without  diversion,  which  right,  when  completed 
by  full  compliance  with  the  requirements  of  the  statutes  on 
the  part  of  the  settler,  relates  back  to  the  date  of  the  filing, 
and  cuts  off  intervening  adverse  claims  to  the  water.  The 
reasoning  in  this  case  would  apply  equally  to  the  relation 
back  of  the  right  of  the  homestead  entryman  to  the  land  con- 
veyed to  him  by  the  patent.  The  same  principle  was  laid 
down  by  this  court  in  Slaght  v.  Northern  Pac.  B.  Co.,  39 
Wash.  576,  81  Pac.  1062,  in  construing  practically  the  same 
kind  of  a  statute.  So  far  as  the  question  of  estoppel  is  con- 
cerned, by  reason  of  the  respondents  having  made  no  objec- 
tion to  the  ^®  digging  of  a  canal,  that  question  was  decided 
adversely  to  appellant's  contention  by  this  court  in  Hatha- 
way V.  Yakima  Water  etc.  Co.,  14  Wash.  469,  53  Am.  St. 
Eep.  874,  44  Pac.  896. 

The  judgment  is  afSrmed. 

Mount,  G.  J.,  Boot.  Crow,  Hadley-  and  FuUerton,  JJ.,  eon- 
cur. 
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A  Eight  of  Waif  for  an  Irrigaiimg  JHtdi  on  pnbfie  lands  yesti  oalf 
upon  completion  of  the  work  of  eonstraetion  and  the  api^eation 
of  the  water  to  a  beneficial  nee,  although  it  attaches  as  fast  as  the 
ditch  is  constmcted:  Jarvis  v.  State  Bank,  22  Colo.  399,  55  Am.  8t 
Bep.   129. 

A  Parol  License  to  Construct  an  Irrigating  Dii^^,  when  ezeentert 
by  the  construction  of  the  ditch,  becomes  in  all  essentials  an  easement 
for  such  length  of  time  as  the  use  itself  may  continue:  Stoner  t. 
Zucker,  148  Gal.  516,  113  Am.  St.  Bep.  301.  Compare,  however, 
Hathaway  y.  Takima  Water  etc  Co.^  14  Wash.  469,  53  Am.  St.  Bepi 
874. 


BBCHER  V.  SHAW. 

[44  Wash.  166,  87  Pac.  71.] 

HOlffESTEAB,  Exemption  of  Proceeds  of  Volimtaxy  8alo  oC 
from  Qamishment. — if  the  statutes  of  the  state  provide  that,  in 
case  of  the  sale  of  a  homestead,  any  subsequent  homestead  aeqnired 
by  the  proceeds  shall  be  exempt  from  attachment  or  execution,  the 
proceeds  of  a  voluntary  sale  of  a  homestead  which  its  ▼endors  intend 
to  invest  in  another  homestead  are  exempt  from  garnishmenL  (p. 
984.) 

Belt  &  Powell,  for  the  respondents. 

A.  E.  Gallagher  and  W.  J.  Thayer,  for  the  appellant. 

^^  RUDKIN,  J.  On  the  twenty-seventh  day  of  March, 
1903,  the  plaintiff  commenced  an  action  against  the  defend- 
ants Henry  A.  Shaw  and  wife  for  the  recovery  of  the  sum  of 
$296.90,  with  interest  at  the  rate  of  six  per  cent  per  ftTinnTn 
from  Jannaiy  24, 1903.  At  the  time  of  the  commencement  of 
such  action,  a  writ  of  garnishment  was  sued  out  and  served 
on  the  garnishee  defendant,  Benesh.  The  garnishee  answered 
that  he  was  conditionally  indebted  to  the  defendants  in  the 
principal  action  in  the  sum  of  $500,  with  interest  at  the  rat« 
of  eight  per  cent  per  annum  from  June  2,  1902,  on  account 
of  the  balance  due  on  the  purchase  price  of  certain  real  prop- 
erty purchased  by  the  garnishee  from  the  principal  defend- 
ants, and  in  the  further  sum  of  $24  on  account  of  interest  paid 
by  the  principal  defendants  on  account  of  a  certain  mort- 
gage on  said  real  property,  subject,  however,  to  a  counter- 
claim in  the  sum  of  $137.50  in  favor  of  the  garnishee  against 
the  principal  defendants.  The  principal  defendants  contro- 
verted the  answer  of  the  garnishee,  alleging,  among  other 
things,  that  the  money  due  from  the  garnishee  to  the  princi- 
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pal  defendants  was  a  part  of  the  purchase  price  of  their 
homestead,  and  that  they  intended  to  invest  the  same  in  an- 
other homestead.  Judgment  was  given  in  favor  of  the  plain- 
tiff in  the  principal  action  on  the  tenth  day  of  October,  1904, 
in  the  sum  of  $344.42,  and  $16.60  costs  of  suit.  At  the  hear- 
ing of  the  garnishment  proceedings,  the  court  found  that 
the  defendants  in  the  principal  action  had  occupied  the  prem- 
ises theretofore  sold  to  the  garnishee  for  a  period  of  twenty 
years  prior  to  the  time  of  sale,  and  that  they  at  all  times 
claimed  the  same  as  their  homestead . 

"That  on  the  2d  day  of  June,  1902,  said  Henry  A.  Shaw 
and  wife  sold  to  the  garnishee  defendant  Frank  Benesh  said 
premises  for  the  sum  of  $1,600;  said  premises  being  at  that 
time  mortgaged  for  the  sum  of  $600,  which  mortgage  the 
said  Benesh  assumed  and  agreed  to  pay  as  a  part  of  the 
purchase  price;  and  that  the  money  due  from  the  said 
Benesh  to  said  Shaw  and  wife  is  the  proceeds  of  the  sale  of 
said  ^^  homestead,  and  that  they  at  all  times  intended  to 
purchase  another  homestead  with  said  proceeds;  and  that 
the  interest  in  said  lands  in  said  Henry  A.  Shaw  and  wife  at 
the  time  of  said  sale  is  of  the  value  of  $1,000.'' 

As  conclusions  of  law  the  court  found  that  the  proceeds 
of  the  sale  of  the  homestead  were  exempt  from  garnishment, 
and  entered  judgment  accordingly.  From  this  judgment  the 
plaintiff  has  appealed. 

The  case  comes  before  us  on  the  findings  of  the  court  be- 
low, and  the  sufficiency  of  these  findings  to  sustain  the  judg- 
ment is  the  only  question  for  consideration.  The  appellant 
contends  that  a  voluntary  sale  of  the  homestead  is  a  waiver 
of  the  homestead  right,  and  that  the  exemption  does  not  at- 
tach to  or  follow  the  proceeds  of  the  sale.  In  support  of 
this  view  he  cites  15  American  and  English  Encyclopedia  of 
Law,  second  edition,  page  594,  as  follows:  ''In  the  absence 
of  some  provision  in  the  statute  to  the  contrary,  the  volun- 
tary sale  of  his  homestead  by  a  debtor  will  constitute  a 
waiver  or  abandonment  of  his  right  of  homestead  exemption, 
and  the  right  will  not  follow  and  attach  to  the  proceeds,  but 
creditors  may  reach  and  subject  them  by  garnishment  or 
otherwise.  In  many  states,  however,  the  statute  expressly 
or  impliedly  allows  a  debtor  to  sell  his  homestead  for  the 
purpose  of  investing  in  another  homestead,  and  protects  the 
proceeds  prior  to  such  reinvestment.  In  some  states  the 
proceeds  are  thus  protected  for  a  limited  time  only." 
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Exemptioiis  are,  no  doubt,  creatures  of  the  constitution  or 
the  statute,  and  we  accept  the  foregoing  as  a  correct  state- 
ment of  the  law.  It  only  remains  to  consider  whether  our 
statute  does,  expressly  or  by  implication,  exempt  the  pur- 
chase price  of  the  homestead  from  execution  or  garnishment, 
where  the  homestead  claimant  intended  in  good  faith  to  re- 
invest the  proceeds  in  another  homestead.  The  statutory 
provisions  bearing  upon  this  question  are  the  following: 
Ballinger'a  Code,  section  5219  (P.  C,  sec  5461),  provides 
how  the  homestead  may  be  conveyed  or  encumbered;  aectioa 
5220  (P.  C,  see.  5462)  provides  ^^  how  the  homestead  may 
be  abandoned,  viz.,  by  declaration  of  abandonment  or  a  grant 
thereof,  executed  and  acknowledged;  sections  5222  to  5232 
(P.  C,  sees.  5464-5474)  provide  for  a  forced  sale  of  the 
homestead  where  the  value  exceeds  the  statutoiy  exemption; 
section  5233  (P.  C,  sec.  5475)  provides  that  the  amount  of 
the  homestead  exemption  must  be  paid  to  the  claimant;  and 
section  5234  (P.  C,  sec.  5476),  that  the  money  paid  to  the 
claimant  is  entitled  to  the  same  protection  against  legal 
process  and  the  voluntaiy  disposition  of  the  husband  i^  is 
the  homestead  itself.  Section  5274  (P.  C,  sec.  840)  pro- 
vides as  follows:  ''In  case  of  the  sale  of  said  homestead,  any 
subsequent  homestead  acquired  by  the  proceeds  thereof  shall 
also  be  exempt  from  attachment  and  execution ;  nor  shall  any 
judgment  or  other  claim  against  the  owner  of  such  home- 
stead be  a  lien  against  the  same  in  the  hands  of  a  bona  fide 
purchaser  for  a  valuable  consideration.'' 

We  are  inclined  to  agree  with  the  appellant  that  section 
5233,  supra,  has  no  application  to  the  proceeds  of  a  voluntary 
sale,  but  we  are  nevertheless  of  opinion  that  sections  5219 
and  5247,  which  authorize  the  sale  of  the  homestead  free 
from  all  claims  or  liens  and  the  acquisition  of  a  new  home- 
stead exempt  from  attachment  or  execution,  by  implication 
exempt  the  proceeds  of  the  sale  of  the  homestead  from  gar- 
nishment for  a  reasonable  time  where  the  homestead  claimant 
intends  in  good  faith  to  reinvest  the  proceeds  in  .another 
homestead.  We  think  that  a  liberal  construction  of  the 
statute  requires  us  to  so  hold,  and  that  any  other  construc- 
tion would  in  a  measure  defeat  the  beneficent  purpose  the 
legislature  had  in  view.  Of  what  avail  would  it  be  to  the 
homestead  claimant  to  sell  his  homestead  free  from  claims 
and  liens  if  the  proceeds  are  to  become  immediately  subject 
to   execution    or   garnishment.    If   the   claimant   may   ez- 
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change  one  homestead  for  another  without  forfeiting  his 
exemption  rights,  why  should  he  not  be  permitted  to  accom- 
plish the  ^^^  same  result  through  the  medium  of  a  sale  t  In 
Watkins  v.  Blatschinski,  40  Wis.  347,  the  court  said:  ''The 
statute  further  provides  that  no  judgment  or  decree  against 
the  owner  shall  be  a  lien  upon  the  homestead  for  any  pur- 
pose whatever,  except  in  certain  specified  cases,  which  need 
not  be  noticed.  The  policy  of  the  statute  cannot  be  misap- 
prehended. Its  obvious  design  and  plain  purpose  is,  to 
benefit  the  debtor  by  securing  to  him  his  homestead  beyond 
all  liability  to  forced  sale  on  execution  or  other  process.  In 
case  the  debtor  desires  to  remove  from  the  homestead  for 
some  temporary  cause,  or  to  absent  himself  for  a  time,  the 
statute  permits  him  to  do  so  (Jarvais  v.  Moe,  38  Wis.  440) ; 
and  the  statute  further  enables  him  to  sell  and  convey  the 
homestead  to  a  purchaser,  free  from  all  liens  by  judgment. 
It  is  obvious  that  this  legislation  is  in  the  interest  of  the 
owner  of  the  homestead,  and  was  intended  to  confer  valua- 
ble rights.  It  is  not  legislation  for  the  benefit  of  creditors. 
Now,  is  it  not  plain  that  the  right  to  sell  and  convey  the 
homestead  free  from  judgment  liens  is  a  barren  right,  so 
far  as  the  owner  is  concerned,  if  the  proceeds  of  the  sale 
cannot  be  protected  until  they  reach  the  hands  of  the  vendor, 
or  while  in  transition  from  one  homestead  sold  to  another 
purchased  t  It  certainly  seems  to  us  to  be  a  valueless  right, 
if  the  proceeds  of  the  sale  are  liable  to  be  attached,  or 
are  subject  to  garnishee  process,  as  soon  as  the  homestead 
is  sold.  And  we  hardly  think  that  the  legislature  would 
have  been  to  the  trouble  of  enacting  that  the  homestead  might 
be  sold  and  conveyed  free  from  all  judgment  liens,  if  the 
right  existed  in  the  judgment  creditor  at  once  to  attach  all 
securities  or  garnishee  all  moneys  arising  from  the  sale. 
Consequently,  we  must  hold  the  intent  of  the  law  to  be,  to 
exempt  the  proceeds  of  the  homestead,  which  tiie  debtor  bona 
fide  intends  to  use  and  apply  in  obtaining  another  home- 
stead. ....  This  undoubtedly  is  the  policy  and  spirit  of 
the  statute  to  allow  a  person  to  sell  one  homestead  and  buy 
another;  and  the  exemption  must  cover  the  change,  and  pro- 
tect the  proceeds  while  the  transfer  is  being  made.  Other- 
wise the  beneficent  object  of  the  law  would  often  be  defeated, 
and  the  owner  would  derive  no  possible  benefit  from  the  pro- 
vision which  enables  him  to  sell  and  convey  his  homestead 
free  from  all  judgment  liens  except  those  specified." 
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171  rpiiig  decision  was  prior  to  the  Wisconsin  statnte  ex- 
empting the  proceeds  of  the  sale  of  the  homestead  for  the 
period  of  two  years:  See,  also,  Cnllen  v.  Harris,  111  Mich. 
20,  66  AnL  St.  Rep.  380,  69  N.  W.  78, 

The  statute  of  Iowa  authorizes  a  change  in  the  homestead, 
and  provides  that  the  new  homestead  shall  be  exempt  to  the 
extent  of  the  value  of  the  old,  but  does  not  in  terms  exempt 
the  purchase  money  arising  from  the  sale  of  the  homestead. 
Nevertheless  the  supreme  court  of  that  state  has  repeatedly 
held  that,  where  a  party  sells  his  homestead  with  the  inten- 
tion of  purchasing  another,  he  will  be  allowed  a  sufficient 
time  within  which  to  exercise  that  right,  and  during  sacb 
period  the  proceeds  of  the  sale  are  exempt.  In  State  ▼.  Ged- 
dis,  44  Iowa  537,  the  court  said:  ''Section  2000  of  the  Ck>de 
provides  that,  'The  owner  may  from  time  to  time  change  the 
limits  of  the  homestead  by  changing  the  metes  and  bounds, 
as  well  as  the  record  of  the  plat  and  description,  or  may 
change  it  entirely.'  Sec.  2001.  'The  new  homestead,  to  the 
extent  in  value  of  the  old,  is  exempt  from  execution  in  all 
cases  when  the  old  or  former  homestead  would  have  been 
exempt,  but  in  no  other,  nor  in  any  greater  degree.'  Here 
is  an  absolute  right  given  to  change  one  homestead  for  an- 
other, or  to  sell  the  homestead  and  acquire  a  new  one,  which 
shall  be  exempt  to  the  same  extent  as  the  former  one.  There 
is  no  prescribed  method  as  to  how  this  shall  be  done.  The 
statute  does  not  provide  that  the  sale  must  be  for  mon^  in 
hand,  which  must  be  immediately  invested  in  the  new  home- 
stead; that  is,  that  the  selling  of  the  old  and  purchasing  of 
the  new  must  be  simultaneous  acts.  We  must  give  the  stat- 
ute a  reasonable  construction  so  as  to  effectuate  its  object 
If  a  homestead  be  sold  and  the  proceeds  applied  to  some  other 
use  there  is  no  doubt  that  the  exemption  would  cease,  but 
where  the  sale  is  made  on  a  credit  and  with  the  intention 
of  using  the  proceeds  when  collected  in  purchasing  another 
homestead,  and  the  proceeds  are  not  put  to  any  intervening 
use,  they  are  exempt  while  thus  in  transitu,  so  to  speak,  from 
the  old  homestead  to  the  new.  Any  other  rule  would  prac- 
tically prohibit  the  changing  of  homesteads":  *^*  See,-  also, 
Schuttloffel  V.  Collins,  98  Iowa,  576,  60  Am.  St.  Rep.  216,  67 
N.  W.  397,  and  cases  cited.  .  We  are  not  unmindful  of  the 
fact  that  there  are  numerous  decisions  to  the  contrary  of  the 
views  here  expressed,  but  as  said  by  the  court  in  Watkins  v. 
Blatschinski,  40  Wis.  347,  they  were  mostly  from  states  where 
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the  courts  place  a  strict  construction  on  exemption  laws, 
whereas,  this  court  has  uniformly  declared  that  such  laws  must 
be  liberally  construed. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Mount,  C.  J.,  Fullerton,  Hadley,  Crow,  Boot,  and  Dunbar, 
JJ.,  concur. 


The  Proceedi  of  the  Sale  of  a  Homestead  intended  for  use  in  tbe 
purchase  of  another  homestead  may^  in  some  states,  be  reached  by 
garnishment:  Fred  v.  Bramen,  97  Minn.  484,  114  Am.  St.  Rep.  740, 
«nd  see  the  eases  eited  in  the  cross-referenee  note  thereto. 


SHBRroAN  Y.  MODERN  WOODMEN  OP  AMERICA. 

[44  Wash.  230,  87  Pac.  127.] 

BENEFIT  A8SO0IATIOK,  When  not  Bound  by  the  Act  or 
Ke^ect  of  a  Clerk. — ^The  promise  of  the  clerk  of  a  local  lodge  of  the 
Modem  Woodmen  of  America  that  he  wiU  notify  a  beneficiary  of 
any  assessment  that  may  be  leyied  is  not  binding,  and  does  not 
prevent  a  forfeiture  from  occurring  by  his  failure  to  keep  such 
promise  and  the  consequent  default  in  the  payment  of  assessments, 
which  would  have  been  paid  had  notice  thereof  been  given  as  prom- 
ised,    (p.  991.) 

BCUTUAL  BEKEFIT  AS800IATI0NS.—Insanity  of  the  per- 
son insured  does  not  excuse  the  nonpayment  of  assessments  nor  pre- 
vent a  forfeiture  resulting  therefrom,      (p.  992.) 

MUTUAIi  BENEFIT  ASSOCIATIONS— Lachdfl  of  Beneficiary. 

Where  the  beneficiary  of  mutual  benefit  insurance  knows  that  the 
insured  is  insane,  and  that  the  dues  and  assessments  on  his  policy 
are  payable  every  three  months,  and,  having  made  a  tender  of  pay* 
ment,  which  is  refused,  fails  to  take  any  further  steps  during  the 
remaining  two  years  of  the  life  of  the  insured  for  his  reinstate- 
ment, such  beneficiary  is  estopped  from  maintaining  an  action  on 
the  policy,  on  the  ground  that  the  original  cause  of  forfeiture  occurred 
through  the  insanity  of  the  insured  and  the  failure  of  the  clerk 
of  a  local  lodge  to  keep  his  promise  to  give  notice  of  the  assessments 
becoming  due.     (pp.  993,  994.) 

Emery,  Rourke  &  Denny  and  Ben.  D.  Smith,  for  the  ap- 
pellant. 

Boetwick  &  Mnlvihill,  for  the  respondent. 

^^  CROW,  J.  Action  by  the  plaintiff.  Lulu  L.  Sheridan, 
by  Tillie  Hewitt,  her  guardian,  upon  a  benefit  certificate  is- 
sued by  the  defendant  to  one  Hiram  D.  Sheridan,  now  de- 
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ceased.    *•*  The  certificate,  which  was  issued  April  19,  1900, 
named  as  beneficiary  the  plaintiff,  Lnlu  L.  Sheridan,  minor 
daughter  of  Hiram  D.  Sheridan  and  Tillie  Hewitt.     At  the 
date  of  the  certificate  Lulu's  father  and  mother  had  been 
divorced,  and  her  mother  had  subsequently  married.    The 
plaintiff  contends  that,  during  the  month  of  December,  1901, 
while  Hiram  D.  Sheridan  was  in  good  standing,  he  became  in- 
sane; that  in  March,  1902,  he  was  committed  to  an  asylum 
where  he  remained  until  his  death  in  June,  1904;  that  in  De- 
cember, 1901,  on  discovering  such  insanity,  Tillie  Hewitt,  the 
plaintiff's  mother,  gave  notice  thereof  by  letter  to  the  dezk 
of  the  defendant's  local  camp,  at  Libby,  Montana,  advising 
him  that,  if  Mr.  Sheridan  failed  to  pay  his  assessments,  she 
wished  to  be  notified  so  that  she  might  pay  for  the  benefit  of 
her  daughter;  that  in  response,  the  clerk  wrote  Mrs.  Hewitt 
that  Mr.  Sheridan's  assessments  were  then  paid  in  advanee, 
that  when  further  assessments  became  due  he  would  notify  her, 
and  that  he  regretted  to  learn  of  the  insanity  of  Mr.  Sheii- 
daix;  that  the  clerk  afterward  failed  to  notify  Mrs.  Hewitt 
of  assessment  No.  1,  for  January,  1902;  that  Sheridan  was 
suspended  for  its  nonpayment ;  that  by  reason  of  the  failure 
of  the  clerk  to  notify  Mrs.  Hewitt,  such  suspension  was  void; 
that  no  subsequent  notice  was  given  Mrs.  Hewitt,  and  that  the 
certificate  therefore  remained  in  full  force  at  the  date  of 
Sheridan's  death. 

The  defendant  claims  that  due  notice  of  assessment  No.  1, 
for  January,  1902,  was  given  to  the  assured  by  the  clerk  of 
the  head  camp,  in  the  manner  provided  by  the  contract ;  that 
he  failed  to  pay  the  same  and  became  ipso  facto  suspended 
on  February  2,  1902;  that  he  was  never  reinstated;  that  no 
notice  was  given  the  defendant  of  the  insanity  of  the  insured 
prior  to  his  suspension;  that  insanity  is  no  excuse  for  non- 
payment of  assessments;  and  that  the  alleged  notice  of  in- 
sanity and  the  clerk's  alleged  promise  to  inform  Mrs.  Hewitt 
of  nonpayment  conferred  no  rights  upon  the  plaintiff,  nor 
*^^  did  they  impose  any  duty  upon  the  defendant.  Prior  to 
the  commencement  of  this  action,  the  plaintiff  tendered  to  the 
defendant  all  dues  and  assessments  which  had  matured  be- 
tween January  1,  1902,  and  June  1,  1904,  amounting  to 
twenty-seven  dollars  and  thirty  cents.  This  tender  was  re- 
fused, the  defendant  denying  liability  on  the  certificate.  On 
trial,  the  jury  found  a  verdict  in  favor  of  the  plaintiff  for  one 
thousand  nine  hundred  and  seventy-two  dollars  and  seventy 
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cents,  and  from  the  judgment  entered  thereon,  this  appeal  has 
been  taken. 

The  appellant,  with  other  assignments  of  error,  contends 
that  the  trial  court  erred  (1)  in  denying  its  motion  for  a 
nonsuit,  and  (2)  in  denying  its  motion  for  a  directed  verdict. 
The  pleadings  and  evidence  show  that  the  appellant  is  a 
fraternal  mutual  benefit  association,  organized  under  the  laws 
of  Illinois,  with  its  head  camp  at  Bock  Island,  and  with  num- 
erous local  camps  throughout  Illinois  and  other  states;  that 
it  is  organized  on  the  lodge  plan,  having  a  ritualistic  form 
of  work  and  certain  fraternal,  social  and  indemnity  fea- 
tures. Hiram  D.  Sheridan  was  a  member  of  the  local  camp 
at  Libby,  Montana,  By  the  terms  of  his  certificate,  the  ap- 
pellant agreed  in  case  of  his  death  to  pay  to  the  respondent 
as  beneficiary,  the  sum  of  two  thousand  dollars,  subject  to 
certain  conditions  therein  stated,  one  of  which  was  that,  if 
assessments  against  the  assured  should  not  be  paid  to  the  clerk 
of  the  local  camp  on  or  before  the  first  of  the  month  following 
the  date  of  notice  of  the  same,  then  the  certificate  should  be 
null  and  void. 

The  by-laws  provided  that  every  beneficial  member  who, 
after  notice,  should  fail  to  pay  any  assessment  on  or  before 
the  first  day  of  the  following  month,  or  who  should  fail  to  pay 
dues  in  advance  on  or  before  the  first  day  of  April,  July, 
October,  or  January,  should  ipso  facto  become  suspended; 
that  during  such  suspension  his  benefit  certificate  should  be 
absolutely  null  and  void;  that  a  suspended  member  might  be 
reinstated  within  sixty  days  upon  payment  of  all  arrearages, 
together  with  all  fines,  dues  and  assessments  maturing  subse- 
quent ^^  to  default,  provided  that  he  was  then  in  good  health 
and  furnished  the  clerk  of  the  local  camp  a  written  warranty 
to  such  effect  signed  by  himself;  that  a  beneficiary  member 
in  suspension  for  more  than  sixty  days,  but  less  than  six 
months,  if  in  good  health,  might  be  reinstated  upon  furnishing 
a  certificate  of  good  health  from  the  camp  physician  after 
medical  examination  duly  approved  by  the  head  physician, 
and  upon  payment  of  all  arrearages;  that  no  officer  of  any 
local  camp  was  authorized  or  permitted  to  waive  any  of  the 
provisions  of  the  laws  of  the  society  relating  to  the  contract 
for  the  payment  of  benefits ;  that  no  officer  of  any  local  camp 
should  have  the  right  or  power  to  waive  any  of  the  provisions 
of  the  by-laws  of  the  society ;  that  the  clerk  of  the  local  camp 
was  declared  to  be  the  agent  of  such  camp  and  not  the  agent 
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of  the  head  camp ;  that  no  act  or  omission  on  his  part  should 
have  the  effect  of  creating  a  liability  on  the  part  of  the  so- 
ciety or  of  waiving  any  right  or  immunity  belonging  to  it, 
and  that  he  should  not  collect  or  receive  assessments  or  dues 
from  a  beneficiary  member  who  has  been  suspended,  except 
upon  reinstatement  in  the  manner  above  mentioned.  All  by- 
laws of  the  society  were,  by  the  express  terms  of  the  certifi- 
cate,  made  a  part  hereof. 

No  payment  of  any  assessments  or  dues  maturing  after 
December  1,  1901,  was  made  by  Sheridan,  or  any  other  per- 
son, at  any  time  prior  to  his  death  in  June,  1904,  nor  were 
any  tendered,  except  on  the  one  occasion  hereinafter  men- 
tioned. The  respondent's  witnesses  testified  that  in  Deeem- 
ber,  1901,  Mrs.  Hewitt  wrote  a  letter  to  the  derk  of  the  local 
camp  advising  him  of  the  insanity  of  Sheridan,  and  request- 
ing him  to  notify  her  so  that  she  might  pay  the  assessments 
in  the  event  of  the  failure  of  Sheridan  to  do  so;  that  the 
clerk,  answering  this  letter,  stated  the  assessments  were  then 
paid  in  advance,  and  that  he  would  keep  her  notified;  that 
by  reason  of  the  failure  of  the  clerk  to  give  her  any  further 
notice,  she  failed  to  pay  the  assessment  levied  in  January, 
'^  1902,  not  knowing  tiiat  it  had  been  levied;  that  in  Feb- 
ruary, 1902,  the  clerk,  by  letter,  advised  her  of  the  suspension 
of  Sheridan,  for  nonpayment  of  the  January  asse^ment,  and 
sent  her  a  blank  certificate  of  health  to  be  signed  by  him  as 
a  condition  precedent  to  his  reinstatement;  that  in  response 
to  this  letter,  she,  on  March  8, 1902,  wrote  the  clerk  in  part  as 
follows:  ''I  have  been  away  a  little  while  and  was  not  here 
when  Lulu,  my  daughter,  got  your  letter  or  would  have  seen  to 
it  at  once,  as  Sheridan  was  here  then  but  he  is  not  here  now 
and  the  last  time  I  saw  him,  about  three  weeks  ago,  he  was 
well  and  walking  down  the  street,  but  as  he  has  left  town  I 
cannot  get  him  to  sign  the  paper  but  will  enclose  $3.60  ta 
pay  the  dues  to  May  1st,  and  if  it  is  not  all  right  you  can 
return  the  money  order  to  me,  ....  the  reason  I  wish  to 
keep  up  these  dues  is  he  is  a  very  reckless  man  now  in  some 
ways  and  as  I  wrote  you  a  year  ago  that  I  would  keep  up  these 

dues  if  you  would  inform  me  when  he  failed  to  pay 

I  hope  you  will  look  on  my  letter  with  some  favor  and  make 
this  all  right,  that  is,  if  his  insurance  still  runs  to  Lulu,  hi» 
daughter." 

The  original  of  the  last-mentioned  letter  was  produced  at 
the  trial,  but  none  of  the  others  mentioned  by  respondent  % 
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^tnesses  could  be  found.  No  further  attempt  at  payment  of 
either  assessments  or  dues  was  made  by  the  respondent  or  her 
mother,  nor  is  it  claimed  that  any  further  correspondence 
took  place.  The  three  dollars  and  sixty  cents  remitted  by  Mrs. 
Hewitt  was  returned  by  the  clerk,  he  refusing  to  receive  the 
same  without  the  health  certificate.  The  clerk  denies  receiv- 
ing any  letter  from  Mrs.  Hewitt^  in  December,  1901,  and  also 
denies  that  he  wrote  her  the  letter  which  she  says  she  received 
from  him  during  the  same  month,  in  which  he  promised  to 
notify  her  of  the  assessment  then  levied.  As  the  jury  found  a 
verdict  in  favor  of  the  respondent,  they  necessarily  believed 
the  statements  of  her  witnesses,  and  we  must  accept  the  same 
as  true. 

The  contention  of  the  respondent  is,  that  the  appellant  had 
no  right  to  suspend  Sheridan  for  nonpayment  of  dues  or 
^^^  assessments,  he  being,  to  appellant's  knowledge,  insane  and 
unfit  for  business;  that  appellant's  agent,  the  clerk  of  the 
local  camp  failed  to  notify  the  respondent  of  the  levy  of 
assessments  as  agreed,  and  that,  by  reason  of  such  failure,  the 
attempted  suspension  was  void.  It  is  not  disputed  but  that 
notice  of  the  January,  1902,  assessment  was  given  to  Sheri- 
dan by  the  head  der^  in  the  manner  provided  by  the  by-laws, 
and  the  appellant  now  insists  that  nonpayment  after  such 
notice  ipso  facto  worked  a  forfeiture  of  the  certificate,  and 
that,  even  though  the  clerk  of  the  local  camp  did  agree  to 
notify  the  respondent's  mother  of  the  assessments  when  levied, 
such  agreement  was  not  binding  upon  the  appellant  by  rea- 
son of  the  restrictions  upon  his  authority  contained  in  its 
by-laws. 

We  think  these  contentions  should  be  sustained  upon  the 
authority  of  Modem  Woodmen  of  America  v.  Tevis,  117  Fed. 
369,  54  G.  G.  A.  293,  and  cases  therein  cited.  In  the  Tevis 
case,  the  United  States  circuit  court  of  appeals  construed  and 
passed  upon  the  legal  effect  of  the  identical  by-laws  now 
before  us,  and  we  fully  indorse  and  adopt  its  reasoning  as 
controlling  this  case,  this  being  the  sole  instance  in  which 
it  is  shown  that  the  clerk  in  his  course  of  dealing  with  mem- 
bers or  beneficiaries  violated  any  by-law  of  the  society,  and 
it  not  appearing  that  his  action  was  the  result  of  any  custom- 
ary course  of  procedure  adopted  by  him  toward  members  or 
beneficiaries.  A  single  act  of  transgression  cannot  arise  to 
the  dignity  of  a  custom  so  as  to  be  impliedly  ratified  by  the 
appellant.    Had  it  been  pleaded  and  shown  that  the  clerk 
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habitually  violated  appellant's  by-laws  in  this  or  kindred  mat- 
ters, a  different  rule  might  possibly  be  applied  in  determin- 
ing the  relative  rights  of  the  parties ;  bnt  that  question  is  not 
now  before  us,  as  no  showing  of  any  such  state  of  facts  has 
been  made. 

The  appellant  further  contends  that  the  insanity  of  the 
assured  is  no  excuse  for  nonpayment  under  the  oontracty  and 
^^®  in  support  of  such  contention  cites,  with  others,  the  fol- 
lowing authorities,  which  we  think  are  in  point :  Pitts  v.  Hart- 
ford Life  &  Annuity  C!o.,  66  Conn.  376,  50  Am.  St.  Eep.  96, 
34  Atl.  95 ;  Wheeler  v.  Conne«licut  Mut.  Life  Ins.  Co.,  82  N. 
Y.  543,  37  Am.  Bep.  594;  Carpenter  v.  Centennial  Mut.  Life 
Assn.,  68  Iowa,  453,  56  Am.  Bep.  855,  27  N.  W.  456.  In 
following  these  cases,  we  are  not  unmindful  of  the  ease  of 
Buchannan  v.  Supreme  Conclave  etc.,  34  L.  B.  A.  436  (178 
Pa.  465,  56  Am.  St  Eep.  774,  35  Aa  873),  cited  by  re- 
spondent, and  which  we  regard  as  being  against  the  weight  of 
authority. 

The  respondent  most  vigorously  contends  that,  as  she  was 
misled  by  the  act  of  the  clerk  of  the  local  camp,  the  appellant 
had  no  right  to  forfeit  the  certificate,  and  that  it  shoold  be 
estopped  from  pleading  such  forfeiture.  Were  we  to  con- 
cede that  the  clerk  had  power  to  bind  the  appellant  when  he 
agreed  to  notify  respondent's  mother  of  assessments  as  levied, 
and  should  we  also  hold  that  the  beneficiary  was  entitled  to 
notice  of  assessments  by  reason  of  the  insanity  of  the  insure^ 
of  which  appellant  was  advised,  still  we  think  no  recoveiy 
can  be  permitted  herein,  as  the  respondent  and  her  mother, 
who  was  acting  in  her  behalf,  must  be  held  by  their  subse- 
quent conduct,  covering  a  period  of  more  than  two  years, 
to  have  acquiesced  in  such  alleged  irregular  forfeiture  of 
the  certificate.  At  all  times  after  March  8,  1902,  they  failed 
to  make  any  further  tender  of  dues  or  assessments,  nor  did 
they  take  any  further  steps  to  secure  relief  from  such  suspen- 
sion and  forfeiture. 

In  Lavin  v.  Grand  Lodge,  104  Mo.  App.  1,  78  S.  W.  325, 
cited  by  respondent,  it  was  contended  that  the  wife  of  the 
beneficiary  had  twice  tendered  payment  of  assessments  which 
were  due,  but  that  the  clerk  of  the  local  lodge  had  declined  to 
accept  the  same  for  the  reason  that,  as  he  alleged,  the  tender 
was  insufficient  in  amount.  No  further  payments  were  made 
or  tendered  during  the  life  of  the  assured,  who  died  some  six 
months  later.     On  trial,  judgment  was  entered  in  favor  of  the 
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^^"^  beneficiary,  which  the  appellate  court  reversed,  ordering  a 
new  trial.  Upon  investigation,  we  find  that  on  the  second  trial, 
the  beneficiary  again  recovered  judgment,  and  that  the  case 
again  came  to  the  court  of  appeals,  being  reported  in  112  Mo. 
App.  1, 86  S.  W.  600.  On  this  last  hearing,  the  appellate  court 
enters  into  a  very  elaborate  and  able  discussion  of  the  rights 
and  duties  of  an  assured  when  a  certificate  issued  by  a  frater- 
nal society  has  been  forfeited  without  just  cause,  and  an- 
nounces the  doctrine  that  it  is  essential  for  the  preservation  of 
the  rights  of  the  beneficiary  under  the  certificate  that,  notwith- 
standing such  forfeiture,  the  assured  or  his  representative 
should  offer  to  fully  perform  the  contract  upon  his  part. 
The  court,  reviewing  numerous  authorities,  points  out  a  clear 
distinction  between  the  principles  applicable  to  old  line  life 
insurance  companies  which  carry  on  business  for  profit,  and 
those  which  are  applicable  to  fraternal  societies.  Under  ap- 
pellant's by-laws  and  the  terms  of  the  certificate,  Sheridan 
was  required  to  pay  quarterly  dues  in  advance,  without  notice 
of  the  same.  There  is  no  showing  that  either  he  or  any  other 
person  ever  offered  to  make  such  payments  within  the  two  years 
and  a  half  that  the  assured  lived  after  January,  1902.  Yet 
the  respondent  and  her  mother,  who  had  the  certificate  in 
her  possession,  must  have  known  that  nonpayment  of  these 
dues  would  ipso  facto  forfeit  the  rights  of  the  assured,  with- 
out regard  to  the  assessments.  There  is  no  showing  that, 
after  the  tender,  made  in  March,  1902,  was  returned  by  the 
clerk,  the  assured,  the  respondent,  or  her  mother  ever  at- 
tempted to  take  any  steps,  either  in  the  order  or  in  any  court 
of  justice,  to  compel  a  reinstatement  of  the  policy,  or  to 
have  the  alleged  forfeiture  declared  to  be  void.  The  appel- 
lant contends  that,  under  the  by-laws  of  the  society,  the  re- 
spondent should  have  appealed  from  the  action  of  the  clerk, 
and  that  having  failed  to  do  so,  she  is  now  estopped  from 
claiming  under  the  certificate.  Respondent,  however,  calls  at- 
tention to  the  fact  that  the  by-laws  by  their  express  terms  give 
**®  the  right  of  appeal  to  members  only.  This  is  true.  Yet 
were  we  to  hold  that  the  respondent,  by  reason  of  her  father's 
insanity,  was,  prior  to  his  death,  entitled  to  any  vested  right  in 
the  certificate  as  against  the  appellant,  she  certainly  should 
have  taken  some  action  to  protect  herself  from  the  loss  which 
would  necessarily  result  from  the  forfeiture  alleged  to  be  void, 
and  should  have  done  so  without  unreasonable  delay.  Accept- 
ing her  theory  of  this  case,  we  are  unable  to  escape  the  condu- 
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sion  that  a  duly  was  imposed  upon  her  to  at  least  direct  the 
attention  of  the  local  camp  to  the  action  of  its  clerk,  so  that 
it  might  be  afforded  an  opportunity  for  correcting  his  mis- 
take in  refusing  the  tender,  either  by  taking  action  itself, 
or  by  causing  the  head  camp  to  act.  If  the  respondent  and 
her  representatives  could  be  permitted  to  remain  quiet  and 
allow  the  suspension  of  Sheridan  and  the  forfeiture  of  the 
certificate  to  continue  unquestioned  for  the  period  of  more 
than  two  years,  without  even  tendering  any  payment  of  dues 
which  necessarily  matured,  and  could  then  successfully  prose- 
cute this  claim  against  appellant,  there  is  no  reason  why  they 
could  not  have  continued  such  inactivity  for  a  period  of  ten 
years,  or  even  longer.  Such  a  construction  of  the  certificate 
would  be  absurd,  to  say  nothing  of  its  being  unjust.  We 
think  the  respondent  acquiesced  in  the  decision  and  action 
of  the  clerk,  that  she  is  now  bound  thereby,  and  is  not  entitled 
to  recover. 

The  motion  for  a  directed  verdict  in  favor  of  the  appeUant 
should  have  been  granted,  and  the  trial  court  erred  in  deny- 
ing the  same.  It  is  ordered  that  the  judgment  of  the  sa- 
perior  court  be  reversed,  and  that  the  cause  be  remanded  with 
instructions  to  dismiss  the  action. 

Mount,  G.  J.,  FuUerton,  Hadley,  Dunbar  and  Budkin,  JJ., 

concur. 


The  Insanity  or  Illnesa  of  an  Insured  is  held  bj  some  ant1)oriti€«  to  be 
no  excuse  for  not  paying  the  premiums  on  his  policy  as  they  fall  due: 
Thompson  y.  Fidelity  Mut.  Life  Ins.  Co.,  116  Tenn.  557,  115  Am.  St. 
Bep.  823;  Pitts  v.  Hartford  Life  etc.  Ins.  Co.,  66  Conn.  376,  50 
Am.  St.  Bep.  96.  But  see  Buchannan  t.  Supremo  Condaye  L  O.  H., 
178  Pa.  465,  56  Am.  St.  Bep.  774. 


Nov.  1906.]  Bird  t;.  Winyeb.  995 


BIRD  y.  WINTER. 

[44  Wash.  264,  87  Pac.  259.] 

JUDICATA. — A  judgment  in  a  snit  to  qniet  title  to  one 
part  of  a  tract  of  land  is  eonclusiye  in  a  subsequent  suit  involTing 
the  balanee  of  the  tract  depending  on  the  same  title  and  between 
the  same  parties  or  their  privies,     (pp.  996,  997.) 

Charles  Bedford,  for  the  appellants. 

Oeorge  T.  Reid  and  James  J.  Anderson,  for  the  respond- 
ent. 

*•*  Per  CURIAM.  The  complaint  in  this  action  alleges 
that  the  plaintiff  was  formerly  a  member  of  the  Puyallup 
tribe  or  band  of  Indians,  residing  on  the  Puyallup  Indian 
reservation  in  this  state;  that  on  the  thirtieth  day  of  Jan- 
uary, 1886,  there  was  allotted  and  patented  to  him,  as  the 
head  of  a  family  consisting  of  himself  and  wife,  certain  lands 
particularly  described  in  the  complaint;  that  such  allotment 
was  made  and  patent  issued  pursuant  to  the  sixth  article  of 
the  treaty  between  the  United  States  and  the  Puyallup  and 
other  Indians,  concluded  on  the  twenty-sixth  day  of  Decem- 
ber, 1854 ;  that  said  land  is  timber  land,  wholly  unfit  for  culti- 
vation, and  is  unoccupied;  that  the  plaintiff  and  Mary  Bird, 
his  wife,  resided  on  other  lands  embraced  in  said  patent  until 
the  death  of  the  latter  on  the  fifteenth  day  of  August,  1887 ; 
that  said  Mary  Bird  left  surviving  her  two  sons  by  a  former 
marriage,  ^^^  both  of  whom  were  adults  at  the  time  of  the 
issuance  of  the  aforesaid  patent,  and  lived  with  their  families 
on  allotments  of  their  own;  that  the  defendants  herein  are 
the  heirs  at  law  of  the  said  Mary  Bird,  deceased,  and  as  such 
claim  an  interest  in  the  lands  and  premises  described  in  the 
complaint;  that  such  claim  is  without  warrant  or  authority 
of  law,  and  that  the  restrictions  upon  the  alienation  of  the 
lands  described  in  said  patent  were  removed  on  the  third  day 
of  March,  1903.  A  copy  of  the  patent  is  attached  to  the  com- 
plaint, and  the  prayer  is  for  judgment  removing  a  cloud  and 
quieting  title. 

The  answer  denies  that  the  claim  of  the  defendants  is  with- 
out right,  and  alleges  affirmatively  that  the  Interior  Departs 
ment  of  the  United  States,  in  dealing  with  the  Puyallup  In- 
dians under  the  above  treaty,  has  always  construed  said 
treaty,  and  the  patents  issued  thereunder,  as  conveying  the 
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legal  title  to  the  lands  described  in  each  patent  to  the  indi- 
viduals therein  mentioned  as  a  family,  in  equal  portions,  the 
husband  and  wife  taking  their  portion  as  community  prop- 
erty; that  pursuant  to  said  treaty  and  the  act  of  March  3, 
1893,  the  President  of  the  United  States  appointed  a  com- 
mission of  three  persons,  whose  duties  and  instructions  under 
the  law  were  to  ascertain  and  determine  the  ownership  of 
the  above  lands  and  other  lands  on  said  reservation;  that  said 
commission  did  proceed  to  ascertain  and  determine  the  own- 
ership of  said  lands  and  found  and  determined  that  the  de- 
fendant Henry  Winyer  was  the  owner  of  a  one-fourth  in- 
terest therein,  that  Frank  Winyer,  for  whose  estate  the  de- 
fendant McDonald  is  administrator,  was  the  owner  of  a  one- 
eighth  interest  therein,  that  one  Lilly  Winyer,  since  deceased, 
was  the  owner  of  a  one-eighth  interest  therein,  and  that  the 
plaintiff  herein  was  the  owner  of  a  one-half  interest  therein, 
that  such  finding  and  determination  was  reported  to  the  Secre- 
tary of  the  Interior  and  by  him  approved,  and  that  a  large 
portion  of  the  lands  on  said  reservation  have  ^^^  been  sold, 
and  more  than  one  hundred  thousand  dollars  in  money  paid 
out  and  distributed  under  said  treaty  and  patents  construed 
as  aforesaid.  The  court  sustained  a  demurrer  to  the  affirm- 
ative defense  in  the  answer,  found  the  facts  as  alleged  in  the 
complaint  and  the  affirmative  defense,  and  entered  judgment 
according  to  the  primer  of  the  complaint  From  this  judg- 
ment the  defendants  appeal. 

The  case  of  Bird  v.  Winyer,  24  Wash.  269,  64  Pac.  178. 
is  decisive  of  this  case,  but  the  appellants  maintain  that  the 
case  cited  was  overruled  in  part  by  Quyatt  y.  Ejiutz,  41 
Wash.  115,  83  Pac.  9,  and  should  now  be  overruled  in  its 
entirety.  They  further  maintain  that  the  judgment  in  the 
former  action  is  not  res  adjudicata  in  this.  The  only  differ- 
ence in  the  two  cases  lies  in  the  fact  that  the  former  action  was 
brought  to  quiet  title  to  that  portion  of  the  land  described 
in  the  patent,  which  was  in  Pierce  county  at  the  time  that 
action  was  commenced ;  whereas,  the  present  action  is  brought 
to  quiet  title  to  that  portion  of  the  land,  described  in  the  same 
patent,  which'^was  in  King  county  at  the  time  the  former 
action  was  commenced,  but  is  now  in  Pierce  county  by  reason 
of  a  change  in  county  lines.  The  subject  matter  of  the  two 
actions  was,  therefore,  not  the  same,  and  the  former  judsr- 
ment  is  not  res  adjudicata  here.  However,  the  parties  were 
the  same,  the  issues  were  the  same,  and  the  evidence  thai 
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would  sustain  or  defeat  the  former  action  would  also  sustain 
or  defeat  the  present.  It  was  adjudged  in  the  former  action 
that  Marj  Bird,  the  deceased  wife  of  the  respondent,  had  no 
interest  in  the  lands  described  in  said  patent  at  the  time  of 
her  death,  and  that  the  defendants  in  said  action  as  her  heirs 
at  law  took  nothing  and  could  claim  no  interest  therein ;  and 
under  all  the  authorities  such  former  judgment  operates  as 
an  estoppel  against  the  claim  of  title  asserted  by  the  defend- 
ants in  this  action,  they  being  the  same  or  in  privity  with  the 
defendants  in  the  former  action :  Cromwell  v.  County  of  Sac, 
94  U.  S.  351,  24  L.  ed.  195 ;  Freeman  on  Judgments,  4th  ed., 
sec.  253  et  seq. 

^^  We  recognize  the  fact  that  the  judgment  in  the  former 
action  is  not  technically  before  us,  as  it  was  not  pleaded,  but 
the  appellants  have  directed  our  attention  to  it  and  ask  us  to 
overrule  it.  Should  we  overrule  that  case,  reverse  the  judg- 
ment in  this,  and  remand  the  cause  for  further  proceedings, 
it  would  only  be  necessary  for  the  respondent  to  bring  the 
former  judgment  properly  to  the  attention  of  the  trial  court 
in  order  to  defeat  any  conclusion  we  might  reach.  It  may  be 
claimed  that  we  should  direct  a  final  judgment  in  favor  of 
the  appellants  on  reversal,  but,  inasmuch  as  the  respondent 
was  justified  in  relying  upon  the  former  opinion  of  this  court 
in  preparing  and  submitting  his  case,  we  would  not  be  justi- 
fied in  adopting  such  a  course.  If  the  case  should  be  reversed 
at  all,  it  should  be  remanded  for  further  proceedings  in  the 
court  below.  The  only  effect  of  a  reversal  would  be  to  estab- 
lish a  rule  affecting  tiie  rights  of  parties  not  now  before  the 
court,  and  this  we  decline  to  do. 

The  judgment  in  this  case  is  therefore  affirmed,  on  the 
authority  of  Bird  v.  Winyer,  24  Wash.  269,  64  Pac.  178, 
without  expressing  any  opinion  on  the  questions  presented 
and  discussed  in  the  appellants'  brief. 


For  Auiharities  bearing  upon  the  decision  in  the  principal  ease,  see 
Pereles  v.  Gross,  126  Wis.  122,  110  Am.  St.  Bep.  901;  Watson  t.  Bich- 
ardson,  110  Iowa,  698,  80  Am.  St.  Bep.  331;  Scottish- American  ICtg. 
Co,  T.  Bnnekley,  88  Miss.  641,  117  Am.  St.  Bep.  763. 
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ANDERSON  V.  SNOWDBN. 

[44  Wagh.  274,  87  Pae.  356.] 

TEKAMTS  IK  COMMON  In  the  Pnxchaae  of  Baal 
Forfaitoxe. — ^Where  two  persons  have  made  a  pnTchaae  of  real  prop- 
erty as  tenants  in  common^  and  paid  part  onlj  of  the  pnrehase 
price,  one  eannot,  by  notifying  the  other  of  the  time  when  the  balanee 
must  be  paid,  and  that  unless  he  furnishes  his  share  at  that  time,  his 
interest  in  the  property  will  be  forfeited,  acquire  the  right,  on  such 
share  not  being  furnished,  to  pay  the  whole,  and  then  claim  all  the 
property  on  receiving  a  conveyance  thereof  from  the  vendor.  The 
one  making  the  whole  payment  is,  however,  entitled  to  hold  the 
interest  of  the  other  as  security  for  the  repayment  of  the  aiun  so 
advanced  from  him.     (pp.  1001,  1002.) 

TENANT  IN  COMMON  In  Purchase  of  Baal  Proporty,  BIglits 
of  Where  Ha  has  not  Paid  His  Bhaze  of  the  Puzchaae  Price. — ^If  two 

persons  purchase,  as  tenants  in  common,  real  property,  and  one  not 
advancing  his  share  of  the  unpaid  purchase  price,  the  other  pays 
the  whole,  the  former  is  not  entitled  to  a  decree  quieting  his  title 
to  the  undivided  one-half  of  the  property,  he  not  having  paid  his 
share  of  the  purchase  price,  but  the  court,  in  a  suit  between  them 
to  quiet  title,  may  ascertain  the  amount  due  from  the  one  cotanant 
to  the  other  and  declare  that  if  the  payment  is  made  within  a  time 
specified,  the  party  paying  shall  be  the  owner  of  the  undivided  one- 
half  of  the  property,  and  if  he  fails  to  make  such  payment,  then  a 
decree  may  be  entered  against  him  quieting  title  in  favor  of  the  one 
who  has  made  payment  of  more  than  his  share,     (pp.  1002,  1003.) 

Hudson  &  Holt  and  H.  P.  Burdick,  for  the  appeUanta. 
Fogg  ft  Fogg,  for  the  respondents. 

»^«  BUDKIN,  J.  This  is  an  action  to  quiet  title.  The 
material  facts  occurring  prior  to  the  fifth  day  of  December. 
1904,  are  recited  and  embodied  in  a  written  memorandum  of 
that  date,  prepared  by  the  plaintiff  James  J.  Anderson,  and 
sig^ned  by  him  and  the  defendant  C.  A.  Snowden.  The 
memorandum  is  as  follows: 

''This  memorandum  witnesseth,  that,  heretofore,  in  the 
month  of  September,  1904,  the  undersigned  entered  into  three 
contracts  of  purchase  of  thirty-two  acres  of  land,  being  all 
of  the  N.  E.  quarter  of  S.  E.  quarter,  Section  Two,  Township 
20  North,  Range  3  East  of  W.  M.,  excepting  a  strip  of  eight 
acres  off  the  east  side  of  said  forty-acre  tract  belonging  to 
James  Alexander,  from  James  Brewer,  David  ^^  Brewer  and 
Louisa  Jackson,  the  whole  purchase  price  of  said  thirty-two 
acres  to  be  $4,800. 

''That  towards  the  purchase  price  of  said  lands  the  nnder- 
C.  A.  Snowden  furnished  the  sum  of  Two  Hundred 
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Dollars  in  cash,  and  has  further  paid  the  sum  of  Seven  Dol- 
lars as  interest  upon  one  of  the  notes  hereinafter  mentioned. 
'  *  That  the  undersigned  James  J.  Anderson  has  paid  towards 
the  purchase  price  of  said  lands  the  sum  of  One  Hundred 
Dollars  in  cash  and  has  further  paid  on  account  of  said  lands 
the  following  sums:  For.abstr&ct  of  title,  $12.50;  for  survey- 
ing, $6.00;  for  recording  contracts  and  deeds,  $6.50;  for  in- 
terest on  notes  hereinafter  mentioned,  $19.00. 

''That  the  undersigned  have  borrowed  from  the  Pacific 
National  Bank  $650,  evidenced  by  two  notes,  one  being  for 
$350.00  and  one  being  for  $300.00,  the  proceeds  of  which 
notes  were  paid  on  account  of  said  lands. 

"That  in  order  to  complete  the  purchase  of  said  lands  the 
undersigned  obtained  from  E.  E.  Cushman  the  sum  of  $1,450 
and  as  security  for  same,  had  a  portion  of  said  lands  deeded 
to  said  E.  E.  Cushman,  taking  back  from  said  Cushman  a 
contract  for  the  reconveyance  of  said  portion  of  said  lands 
upon  payment  to  him  of  $1,812.50;  and  also  obtained  from 
George  P.  Wright  and  Mrs.  Mary  Johnson  the  sum  of  $2,400, 
and  had  a  portion  of  said  lands  deeded  to  said  Mrs.  Johnson 
and  said  George  P.  Wright  as  security  for  same,  taking  back 
from  said  Mrs.  Johnson  and  Geo.  P.  Wright  a  contract  for 
reconveyance  of  said  lands  on  payment  to  them  of  $3,000. 

''That  the  undersigned,  C.  A.  Snowden  and  James  J.  An- 
derson, have  each  an  equal  share  in  the  contracts  for  recon- 
veyance of  said  lands  by  said  Cushman,  Wright  and  Johnson, 
subject  to  the  contribution  and  payment  by  each  of  one-half 
of  all  moneys  heretofore  paid  or  to  be  paid  on  account  of  the 
purchase  of  said  lands,  the  intention  being  that  they  shall 
each  bear  an  equal  share  of  the  sums  above  mentioned  as  hav- 
ing been  paid  out,  and  an  equal  share  of  amounts  to  be  paid 
in  satisfaction  of  said  notes  when  same  are  to  be  paid,  the 
various  sums  so  paid  out  to  be  adjusted  between  them  that 
each  shall  bear  an  equal  part  of  the  same  in  the  aggregate. 

"That  the  said  contracts  of  reconveyance  have  been  made 
in  the  name  of  James  J.  Anderson  for  convenience,  this 
*^®  memorandum  being  made  to  evidence  the  fact  that  said 
C.  A  Snowden  has  an  equal  share  in  same  on  the  conditions 
above  stated. 

''Dated,  December  5th,  1904. 
^'Made  in  duplicate. 

"JAS.  J.  ANDERSON. 
•'C.  A.  SNOWDEN." 


J 
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Some  time  thereafter,  and  prior  to  the  first  day  of  Sep- 
tember, 1905,  Anderson  paid  to  the  Pacific  National  Bank 
the  two  promissory  notes  referred  to  in  the  memorandum,  and 
on  the  latter  date  served  on  the  defendant  Snowden  the  fol- 
lowing written  notice : 

**Taooma,  Washington,  September  1st,  1905. 

**Mr.  C.  A.  Snowden,  Dear  Sir:  Referring  to  a  certain 
written  memorandum  or  agreement  signed  by  you  and  myself, 
of  date  December  5th,  1904,  ¥rith  regard  to  a  certain  option 
or  contract  with  Gkorge  P.  Wright  and  Mrs,  Mary  Johnson^ 
and  also  with  regard  to  a  similar  contract  with  E.  E.  Cnsh- 
man,  I  write  this  to  notify  you  that  the  time  limit  under  the 
contract  with  George  P.  Wright  and  Mrs.  Mary  Johnson  ex- 
pires today,  September  1st,  1905;  and  to  further  notify  you 
that  the  amount  necessary  to  be  paid  by  you  in  order  to  pro- 
tect any  right  or  interest  that  you  may  have  under  or  in  said 
contract,  is  the  sum  of  Sixteen  Hundred  and  Ninety  Dollars 
($1,690.00),  which  said  sum  you  are  hereby  notified  to  eon- 
tribute  towards  the  payment  to  said  Qeorge  P.  Wright  and 
Mrs.  Mary  Johnson,  according  to  said  contract  with  them,  on 
this  day;  and  in  case  of  your  failure  to  contribute  said  sum 
on  this  day  for  said  purpose,  any  and  all  right  or  interest 
that  you  may  have  in  or  to  said  contract  will  be  at  once  for- 
feited. 

"Further  referring  to  contract  with  E.  E.  Cushman  men- 
tioned in  said  agreement  between  you  and  myself,  I  notify  you 
that  the  time  limit  for  the  performance  of  said  contract  with 
Mr.  Cushman  has  been  extended  to  and  including  October 
1st,  1905 ;  and  further,  that  the  amount  necessary  to  be  paid 
by  you  on  or  before  that  date  in  order  to  protect  any  right 
or  interest  that  you  may  have  in  or  to  said  contract  with 
Mr.  Cushman,  is  the  sum  of  Ten  Hundred  and  Thirty-six 
and  25-100  Dollars  ($1036.25) ;  and  in  case  of  your  failure 
to  contribute  said  sum  towards  the  payment  to  said  Cushman 
on  or  before  October  1st,  1905,  according  to  the  terms  of 
^'^  said  contract,  all  right  or  interest  that  you  may  have  in 
or  to  same  will  at  once  be  forfeited. 

**Tou  are  further  notified  that  in  case  of  your  failure  to 
meet  your  portion  of  the  amount  necessary  to  complete  the 
payments  under  the  said  option  contracts  or  either  of  them 
as  above  set  forth,  and  in  case  1  shall  elect  to  and  do,  at  my 
own  cost  and  expense,  make  said  payments  or  either  of  thern^ 
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I  shall  theu  refuse  to  recognize  any  claim  that  you  or  any 
one  claiming  through  you,  may  make  under  and  by  virtue  of 
said  agreement  between  you  and  myself  as  to  the  land  so  pur- 
chased by  me.  This  notice  is  given  in  order  to  give  you  every 
opportunity  to  protect  any  rights  that  you  may  have  in  the 
matters  referred  to  should  you  see  fit  to  do  so. 

"Yours  very  truly, 

*'JAS.  J.  ANDERSON." 

Snowden  failed  to  comply  with  the  requirements  of  the 
notice,  and  thereupon  Anderson  paid  the  several  amounts  due 
Cnshman  and  Wright  and  Johnson,  and  took  from  them  con- 
veyances of  the  property  referred  to  in  the  memorandum. 
Since  the  service  of  this  notice  and  the  payments  to  Cushman, 
Wright  and  Johnson,  Anderson  has  refused  to  recognize  Snow- 
den as  having  any  interest  in  the  property,  and  on  November 
15,  1905,  brought  the  present  action  to  quiet  title. 

On  the  foregoing  facts,  the  plaintiffs  contend  that  the  de- 
fendants have  forfeited  any  and  all  interest  they  may  have 
had  in  the  property,  by  failure  to  pay  their  portion  of  the 
purchase  price.  The  defendants,  on  the  other  hand,  have  filed 
a  cross-complaint,  and  ask  that  they  be  declared  the  owners 
of  an  undivided  one-half  interest  in  the  property,  subject  to 
the  payment  of  their  portion  of  the  purchase  price.  The  court 
below  found  the  facts  substantially  as  above  set  forth,  and 
dismissed  the  action,  without  granting  any  relief  to  either 
party.  From  this  judgment,  both  parties  have  appealed,  and 
will  hereafter  be  referred  to  as  designated  in  the  court  below. 

The  plaintiffs  contend,  if  we  understand  them  correctly, 
that  the  relationship  existing  between  themselves  and  the  de- 
fendants *®*^  was  that  of  vendors  and  purchasers,  and  that 
by  failure  to  pay  the  purchase  price  on  demand,  the  defend- 
ants forfeited  all  rights  under  their  contract.  If  their  premise 
is  correct,  the  conclusion  might  follow;  but  we  think  this  is 
a  mistaken  idea  as  to  the  relationship  created  and  existing 
between  the  parties.  There  is  no  more  reason  for  holding 
that  the  defendants  acquired  their  rights  by  purchase  from 
the  plaintiffs,  than  for  holding  that  the  plaintiffs  acquired 
their  rights  by  purchase  from  the  defendants.  Under  the 
testimony,  the  findings  of  the  court,  and  more  especially  the 
written  memorandum  prepared  by  one  of  the  plaintiffs,  the 
parties  to  this  action  were  joint  purchasers,  or  tenants  in 
common,  and  their  rights  and  obligations  must  be  determined 
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by  the  law  governing  that  relation  rather  than  the  law  ap- 
plicable to  the  relation  of  vendor  and  purchaser.  Their  com- 
mon property  waa  held  under  deeds  to  secure  a  conunon  in- 
debtedness. Each  tenant  in  common  was  a  surety  for  the 
other.  The  only  remedy  of  either  was  to  pay  the  ecmunon 
indebtedness,  and  be  subrogated  to  the  rights  of  the  ereditora 
against  the  common  property.  The  remedy  of  the  plaintifib 
was  by  contribution  and  not  by  forfeiture.  One  tenant  in 
common  cannot  forfeit  the  rights  of  his  cotenant  in  their 
-common  properly  by  notice  or  demand.  The  claim  of  the 
defendants  does  not  appeal  very  strongly  to  a  court  of  equity, 
and  it  may  well  be  that  they  are  endeavoring  to  speculate 
on  the  capital  of  others,  but  this  was  one  of  the  incidents  of 
the  bargain  the  plaintiffs  entered  into,  against  which  a  court 
oan  grant  no  relief.  As  said  by  the  court  in  Calkins  v.  Stein- 
bach,  66  Cal.  117,  4  Pac.  1103,  ''The  conduct  of  the  defmdant, 
Steinbach,  as  evidenced  by  his  answer,  does  not  commend  it- 
self to  a  court  of  equity,  but  it  has  not  worked  a  forfeiture 
of  any  of  his  interests  in  the  lands  in  question.  He  is  bound 
to  the  plaintiff  for  such  proportion  of  the  redemption  money, 
with  interest,  as  his  interest  in  the  lands  bears  to  the  whole 
thereof;  and  as  security  for  payment  of  such  sum,  plaintiff 
holds  an  equitable  lien  ^^  upon  all  of  the  interest  of  Stein- 
bach in  the  property.  To  enforce  the  relative  rights  and 
obligations  of  the  respective  parties,  it  is  necessary  that  this 
amount  be  judicially  ascertained,  a  day  fixed  within  which  it 
be  paid,  and  a  decree  to  the  effect  that,  in  default  of  such  pay- 
ment, defendant  be  forever  foreclosed  of  all  right  or  interest 
in  the  lands." 

The  plaintifb  were,  therefore,  not  entitled  to  the  relief  do* 
manded  in  their  complaint ;  nor  were  the  defendants  entitled 
to  the  relief  demanded  in  their  cross-complaint.  They  could 
not  appeal  to  a  court  of  equity  to  declare  them  the  owners 
of  an  undivided  one-half  interest  in  the  properly  without  first 
paying  or  tendering  their  portion  of  the  purchase  price.  But 
while  neither  party  was  entitled  to  the  relief  demanded,  never- 
theless, the  court  had  jurisdiction  of  the  parties  and  the  sub- 
ject matter  of  the  action,  and  should  have  granted  to  the 
parties  such  relief  as  they  were  entitled  to  under  the  facts. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
to  the  court  below,  with  directions  to  ascertain  the  amount  the 
defendants  should  pay  to  make  up  their  one-half  of  the  pur- 
chase price,  and  any  other  sums  the  plaintifiEs  may  have  paid 
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on  account  of  the  common  property,  with  interest  from  date 
of  pa3rment,  and  to  enter  a  decree  dedaring  the  defendants 
the  owners  of  an  undivided  one-half  interest  in  the  premises 
in  controversy  upon  the  payment  of  the  sums  thus  ascertained 
within  ten  days  from  the  date  of  the  decree,  and  if  they  fail 
to  make  pa3rments  within  that  time,  to  enter  a  decree  quieting 
the  plaintifb'  title  as  prayed  in  their  complaint.  Neither 
party  will  recover  costs  on  this  appeaL 

Mount,  C.  J.9  Fullerton,  Hadley  and  Dunbar,  JJ.,  concur. 

Boot  and  Crow,  JJ.,  took  no  part 


Each  Coienani  it  Bound  to  Preserve  Comwum  Etiaie  in  good  faith 
for  the  equal  benefit  of  aU.  If  he  pays  off  a  lien  on  the  property, 
or  pa3rB  more  than  hia  share  of  the  purchase  price,  he  is  entitled  to 
contribution  from  his  co-owners^  and  can  assert  the  title  to  compel 
contribution,  but  not  to  oust  the  other  cotenants:  Bippe  v.  Badger, 
125  Iowa,  725.  106  Am.  St.  Bep.  336;  Stevens  v.  Beynolds,  143  Ind. 
467,  52  Anu  St.  Bep.  422;  note  to  Hoyt  v.  Lightbody,  116  Am.  St. 
Bep.  367. 


STATE  V.  PARSONS. 

[44  Wash.  299,  87  Pac.  349.] 

BOBBEBT,  Force  and  Fear  Essential  to. — ^WheneTsr  the  ele- 
ments of  force  and  being  put  in  fear  enter  into  the  taking  and  are  the 
cause  inducing  the  owner  of  personal  property  to  part  with  it,  the 
taking  is  robbery,  no  matter  how  slight  the  act  of  force,  or  the  cause 
creating  the  fear  may  be,  nor  by  what  other  circumstances  the  taking 
may  be  accomplished,     (p.  1005.) 

BOBBEBT— Obtaining  Money  by  Imi»enonatlng  Policeman  and 
nreatening  an  Arrest — ^If  two  persons,  finding  a  third  in  an  intoxi- 
cated condition,  announce  themselves  as  policemen,  threaten  him  with 
arrest  for  drunkenness,  tell  him  he  must  go  to  jail  and  that  they 
mnst  search  him,  and  thereupon  go  through  his  pockets  and  take  money 
from  him,  he  not  resisting  because  he  believes  them  to  be  policemen 
and  that  they  win  inflict  personal  injury  on  him  unless  he  keeps  still, 
they  may  be  convicted  of  robbery,     (pp.  1005,  1006.) 

BOBBEBT— Force,  Instmction  Oonceming. — ^It  is  not  error  to 
charge  the  jury  in  a  prosecution  for  robbery  that  the  degree  of  force 
used  is  immaterial  as  long  as  it  was  sufficient  to  compel  the  prosecut- 
ing witness  to  part  with  his  property,     (p.  1007.) 

OBIMINAL  TBIAIaS — Jury,  Failure  to  Instmct  Where  There 
la  No  Bequest. — ^If  a  request  is  made  in  a  criminal  trial  for  an  in- 
struction respecting  the  lesser  offense  involved  in  the  offense  charged 
and  no  exception  taken  because  an  instruction  thereon  is  not  given, 
and  the  defendant  is  convicted,  he  is  not  entitled  to  a  reversal  or  new 
trial  because  of  not  giving  the  instruction,     (pp.  1007,  1008.) 
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W.  H.  Abel  and  E.  A.  Philbrick,  for  the  appellants. 
E.  E.  Boner,  for  the  respondent. 

^^  FULLERTON,  J.  The  appellants  were  convicted  on 
an  information  charging  them  with  robbery,  and  appeal  from 
the  judgment  and  sentence  pronounced  upon  them.  The  acts 
constituting  the  offense  charged  took  place  at  Hoquiam  on  the 
morning  of  February  14,  1906,  between  the  hours  of  12  and 
2  o'clock.  The  evidence  on  the  part  of  the  state  tended  to 
show  that  the  prosecuting  witness,  sometime  between  those 
hours,  entered  a  restaurant  at  that  place  and  ordered  a  meal. 
He  had  been  drinking  the  night  before,  ^^^  and  had  not  as 
yet  fully  recovered  from  its  effects.  While  his  meal  was  be- 
ing prepared,  he  leaned  over  the  counter  at  which  he  was 
sitting  and  went  to  sleep.  When  the  meal  was  ready  he  was 
awakened  by  the  waiter,  and  began  eating,  but  seemingly  did 
not  become  fully  awake  and  gradually  dosed  off  to  sleep  again. 
The  appellants  came  into  the  room  in  the  meantime,  ordered  a 
meal,  and  while  eating  it  jested  with  the  waiter  and  restaurant 
cook  over  the  prosecuting  witness'  condition.  After  they  had 
finished,  one  of  them  turned  to  the  cook  to  settle  for  their 
meal,  when  the  other  took  the  witness  by  the  shoulder  and 
aroused  him,  telling  him  that  he  must  pay  for  his  meal  and 
get  out  of  doors  as  that  place  was  not  a  lodging-house.  The 
witness  then  paid  for  his  meal,  when  the  appellant,  still  hold- 
ing him  by  the  shoulder,  led  him  out  of  the  door  of  the 
restaurant  and  there  told  him  that  he  and  his  companion  were 
policemen,  and  were  going  to  take  him  to  jail  for  being  drunk. 

The  other  appellant,  who  had  remained  talking  with  the 
cook  until  this  time,  then  joined  them  and  the  two  took  the 
witness  down  an  alleyway  into  a  saloon,  where  they  told  him 
to  sit  down.  No  one  was  in  the  saloon  at  the  time  except 
the  bartender.  After  seating  the  witness  in  a  chair,  the  ap- 
pellants approached  the  bartender  and  held  with  him  a 
whispered  conversation,  whereupon  he  took  some  keys  from 
a  hook  and  went  out  into  a  room  a  short  distance  awkj. 
While  the  bartender  was  out  of  sight,  the  appellants  again 
took  hold  of  the  witness,  raised  him  up  and  told  him  he  must 
now  go  to  jail,  and  that  it  was  necessary  to  search  him  be- 
fore going.  They  thereupon  went  through  his  pockets,  tak- 
ing  from  him  such  money  as  he  had,  some  twenty-eight  dol- 
lars, and  then  led  him  back  through  the  alleyway  to  the  main 
street  where  they  let  him  go,  telling  him  to  go  to  a  certain 
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saloon,  and  not  let  himself  be  seen  on  the  street  until  morn- 
ing.  The  witness  went  to  his  boarding-house,  where  he  an- 
nounced that  he  had  been  robbed  by  the  night  policeman 
of  the  town.  His  complaint  caused  an  inquiry  to  be  made, 
which  resulted  *^^  in  the  arrest  of  the  appellants  within  a 
few  hours  afterward.  The  witness  testified  that  he  made 
no  resistance  or  outcry  for  the  reason  that  he  believed  the 
appellants  to  be  policemen,  and  would  ''lick  him"  if  he  re- 
sisted or  made  an  outcry;  that  they  told  him  while  search- 
ing him  that  he  must  keep  still.  The  prosecuting  witness  was 
a  Finlander  by  birth,  who  had  been  in  the  United  States  less 
than  four  years,  and  spoke  the  English  language  brokenly. 

The  statute,  3  Ballinger's  Code,  section  7103  (P.  C,  sec. 
1610),  defines  robbery  to  be  the  forcible  and  felonious  taking 
from  the  person  of  another,  or  from  his  immediate  presence, 
any  article  of  value  by  violence  or  putting  in  fear,  and  it  is 
contended  by  the  appellants  that  the  evidence  here  fails  to 
show  such  use  of  force  and  violence,  or  such  putting  in  fear, 
in  taking  the  property  as  is  necessary  to  constitute  robbery 
under  the  statute. 

The  courts  generally  hold  that  it  is  not  robbery  to  merely 
snatch  from  the  hand  or  person  of  another,  or  to  surrepti- 
tiously take  from  another's  pocket,  money  or  some  other 
thing  of  value,  as  such  taking  lacks  the  element  of  force, 
or  putting  in  fear;  one  or  the  other  of  which  being  essential 
to  constitute  the  crime  of  robbery.  It  is  also  generally  held 
that,  where  the  property  is  obtained  by  some  artifice  or  trick, 
intended  to  and  which  does  allay  resistance  and  not  arouse 
fear,  such  as  inducing  one  to  part  voluntarily  with  his  money 
or  property  under  the  belief  that  the  taker  has  a  lawful  right 
to  it,  does  not  constitute  robbery.  But,  on"  the  other  hand, 
it  is  generally  held  that  whenever  the  elements  of  force  or  put- 
ting in  fear  enters  into  the  taking,  and  is  the  cause  that  in- 
duces the  owner  of  the  property  to  part  with  it,  the  taking 
is  robbery,  no  matter  how  slight  the  act  of  force  or  the  cause 
creating  the  fear  may  be,  nor  by  what  other  circumstance 
the  taking  may  be  accompanied.  It  is  enough  that  the  force, 
or  the  putting  in  fear  employed,  is  sufiicient  to  overcome  re- 
sistance on  the  part  of  the  person  ®^*  from  whom  the  prop- 
erty is  taken  and  is  the  moving  cause  inducing  him  to  part 
unwillingly  with  his  property. 

It  seems  to  us  that  there  was  in  the  case  before  us  both  the 
element  of  force  and  putting  in  fear.     There  was  a  forcible 
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seizure  of  the  prosecuting  witness,  his  forcible  taking  to  a 
place  where  he  had  no  desire  to  go,  a  command  to  keep  silent, 
and  a  forcible  taking  against  his  will  of  his  money  from  his 
person.  True,  these  acts  were  accompanied  by  the  false  rep- 
resentations to  the  effect  that  the  appellants  were  officers  of 
the  law  haying  authority  to  compel  him  to  accompany  them, 
and  to  take  from  him  his  property,  bat  these  representations 
did  not  induce  the  prosecuting  witness  to  part  with  his 
money — ^they  were  still  compelled  to  take  it  from  him.  Nor 
was  the  mere  false  impersonation  sufficient  to  enable  them  to 
thus  obtain  the  property  of  the  prosecuting  witness;  the^ 
were  compelled  to  exercise  their  assumed  authority  by  such 
threats  of  violence  as  to  put  him  in  fear.  It  may  be  that  a 
man  of  more  intelligence  and  resolution  than  the  witness  ex- 
hibited would  have  seen  through  the  very  flimsy  pretexts  the 
appellants  were  making,  and  would  have  succe^ully  resisted 
such  an  attempt  as  was  here  successful.  But  this  la  beside 
the  question.  The  law  must  protect  the  weak  and  irresolute 
as  well  as  those  of  stronger  wills,  and  it  is  enough  that  the 
person  assaulted  was  intimidated  and  yielded  up  his  prop- 
erty because  of  the  force  used  and  threatened,  be  the  same 
ever  so  slight. 

The  courts  usually  hold  it  robbery  to  obtain  the  property 
of  another  by  means  of  the  ruse  used  by  the  appellants  in 
this  instance.  In  McCormick  v.  State,  26  Tex.  App.  678, 
9  S.  W.  277,  the  proof  showed  that  the  defendant  met  the 
prosecutor  at  night,  and  summoned  him  to  throw  up  his 
hands,  stating  at  the  same  time  that  he  was  an  officer  of  the 
law  and  would  arrest  the  prosecutor  for  being  drunk  and 
noisy.  On  the  prosecutor's  yielding  to  him  he  took  from  him 
a  roll  of  bills.  This  was  held  to  constitute  robbery.  In  WiU- 
iams  V.  State,  61  Neb.  711,  71  N.  W.  729,  defendants,  three 
in  number,  *^  conspired  to  unlawfully  extort  mon^  from 
the  prosecuting  witness,  pursuant  to  which  one  of  them, 
falsely  pretending  to  be  an  officer,  took  the  prosecutor  into 
custody  for  an  alleged  misdemeanor,  and  demanded  money, 
at  the  same  time  taking  hold  of  the  prosecutor's  collar.  The 
prosecutor  thereupon  handed  him  twenty  dollars,  because,  as 
he  testified,  he  was  so  scared  he  did  not  know  what  he  waa 
doing.  This  money  was  immediately  handed  by  the  person 
receiving  it  to  his  associates.  It  was  held  that  all  three  of 
the  persons  were  guilty  of  robbery  by  putting  in  fear.  In 
Bussey  v.  State,  71  Oa.  100,  51  Am.  Hep.  256,  the  facts  were 
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that  the  defendant,  who  pretended  to  be  marshal  of  the  town, 
having  on  a  star  designating  the  office,  seized  the  prosecutor, 
to  whom  another  was  showing  a  trick  at  cards,  and  upon  the 
exclamation  of  that  other,  ''there's  the  marshal,"  pushed  him 
against  the  wall  and  threatened  to  put  him  in  jail  unless  he 
paid  money.  The  prosecutor,  to  keep  from  going  to  jail, 
and  because  he  "did  not  want  to  be  bothered,"  paid  him 
eight  dollars.  This  was  held  robbery:  See,  also,  Sweat  v» 
State,  90  Ga.  315,  17  S.  E.  273 ;  Thompson  v.  State,  61  Neb. 
210,  87  Am.  St.  Rep.  453,  85  N.  W.  62;  Seymour  v.  State, 
15  Ind.  288. 

The  appellant  has  cited  cases  which  maintain  that  it  is  not 
robbery  to  obtain  the  property  of  another  by  artifice  or  trick, 
or  by  falsely  impersonating  a  police  officer,  where  no  element 
of  force  or  putting  in  fear  enters  into  the  taking,  and  it  may 
be  that  one  or  two  of  the  cases  so  cited  cannot  be  distinguished 
in  their  facts  from  the  facts  of  the  cases  above  cited  or  the 
facts  in  the  case  at  bar.  But  we  think  the  better  rule  is  with 
the  cases  we  have  cited. 

There  was  no  error  in  the  charge  of  the  court  to  the  effect 
that  the  degree  of  force  used  was  immaterial,  as  long  as  it 
was  sufficient  to  compel  the  prosecuting  witness  to  part  with 
his  property;  nor  was  it  error  for  the  court  to  refuse  to 
give,  as  part  of  his  charge,  the  requested  instructions  sub- 
mitted by  the  appellants.  These,  in  so  far  as  they  were 
proper,  were  substantially  included  in  the  charge  given. 

•^  Finally,  it  is  urged  that  the  court  erred  in  failing  to 
charge  the  jury  on  its  own  motion  as  to  the  lesser  offenses 
included  in  the  offense  charged  in  the  information.  It  is 
conceded  that  no  request  was  made  to  the  court  to  give  such 
an  instruction  as  part  of  his  charge,  and  that  no  exception 
was  taken  because  such  an  instruction  was  not  made  a  part 
of  the  charge.  There  are  well-considered  cases  which  sus- 
tain the  appellants'  contention,  but  we  think  the  weight  of 
authority  is  the  other  way:  See,  also,  11  Ency.  of  PL  &  Pr. 
217 ;  12  Cyc.  639,  640. 

Mr.  Thompson  states  the  rule  in  the  following  language: 
"It  is,  then,  a  general  rule  of  procedure,  subject,  in  this 
country,  to  a  few  statutory  innovations,  that  mere  nondi- 
rection,  partial  or  total,  is  not  ground  of  new  trial,  unless 
specific  instructions,  good  in  point  of  law  and  appropriate 
to  the  evidence,  were  requested  and  refused.  A  party  can- 
not, by  merely  excepting  to  a  charge,  make  it  the  foundation 
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for  an  assignment  of  error,  that  it  is  indefinite  or  inoom- 
plete.  The  rule  rests  upon  the  soundest  foundation.  The 
facts  of  the  case  come  to  the  mind  of  the  judge  as  matters 
of  first  impression,  and  it  will  often  be  extremely  difiBcnlt  for 
him,  in  the  short  time  allowed  for  a  trial  before  a  juiy,  and 
in  the  midst  of  such  a  trial,  to  prepare  a  series  of  instruc- 
tions applicable  to  all  the  hypotheses  presented  by  the  eri- 
dence.  On  the  other  hand,  counsel  are  presumed  to  have 
studied  their  case  beforehand;  to  come  to  the  court  with  a 
fair  understanding  of  the  facta  which  will  probably  be 
proved,  and  with  a  full  knowledge  of  the  law  applicable  to 
those  facts.  It  is,  therefore,  their  duty  to  give  attention  to 
the  charge  of  the  judge,  and  if,  in  their  opinion,  it  omits  to 
give  direction  as  to  the  law  applicable  to  any  essential  feature 
of  the  evidence,  to  call  his  attention  to  the  omission  and  to 
request  appropriate  suppletory  instructions;  and  where  they 
fail  thus  to  call  his  attention  to  something  which  he  mav 
fairly  be  supposed  to  have  omitted  from  inadvertence,  they 
ought  not  to  be  allowed  to  complain  of  the  omission  in  an 
appellate  court.  A  rule  which  would  allow  them  to  do  so 
would  be  extremely  inconvenient  It  would  multiply  new 
trials  and  reversals,  and  often  on  grounds  which  have  no 
8^*^  connection  whatever  with  the  merits":  Thompson  on 
Trials,  sec.  2341. 
The  judgment  is  affirmed. 

Mount,  C.  J.,  Rudkin,  Hadley,  Dunbar,  Root   and  Crow, 
JJ.,  concur. 


The  Crime  of  Bobhery  is  the  subject  of  a  note  to  State  t.  McCime, 
70  Am.  Dec.  178.  For  recent  decisions  bearing  upon  the  question  in- 
volved in  the  principal  case,  see  Colbey  v.  State,  46  Fla.  112,  110  Am. 
8t.  Hep.  87;  Thompson  v.  State,  61  Neb.  210,  87  Am.  St.  Bep.  453; 
Yerberg  v.  State,  137  Ala.  73,  97  Am.  St.  Bep^  17. 
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STATE  V.  KNIPPEN. 

[44  Wash.  485,  S7  Pae.  837.] 

WITNESS,  Wif 6  AgtiSnat  Hiuband  on  a  Proeaentioii  for  Bigamy. 
The  first  wife  is  not  competent  as  a  witness  against  her  husband  on 
«  prosecution  for  bigamy,     (p.  1010.) 

jtsviiiENOE — ^Public  Records,  What  are  and  How  miurt  be  Oer- 
^Iil6d  tOL — ^A  license  and  marriage  certificate,  being  a  pnblie  record  of 
a  county  of  a  sister  state,  do  not  appertain  to  the  court,  and  must, 
to  be  admissible  as  eyidence,  be  certified  as  required  by  section  906 
of  the  Beyised  Statutes  of  the  United  States.  Nor  is  a  copy  of  the 
record  of  such  license  and  certificate  admissible  because  it  is  made 
by  a  clerk  of  the  circuit  court,  if  he  does  not  certify  in  that 
capacity  nor  annex  the  seal  of  the  court,  but,  on  the  contrary, 
certifies  as  a  deputy  derk  of  the  county  and  attaches  its  seat 
(p.  1011.) 

BIGAMY— Burden  of  Proof  as  to  Matters  of  Oonfesiion  and 
ATOidanceg — ^In  a  prosecution  for  bigamy,  if  it  is  proTed  that  the 
accused  and  his  first  wife  were  married  according  to  the  laws  of 
the  state  wherein  the  marriage  took  place,  it  is  not  necessary  for 
the  prosecution  to  show  that  she  was  competent  to  enter  into  the  Car- 
riage relation,  nor  that  there  were  no  impediments  to  the  marriage, 
(pp.  1011,  1012.) 

W.  B.  Presby,  for  the  appellant. 
E.  C.  Ward,  for  the  respondent. 


MOUNT,  C.  J.  The  appellant  was  convicted  of  the 
«rmie  of  bigamy.  He  alleges  on  this  appeal  that  the  court 
erred  in  permitting  Nellie  Eniffen,  the  idleged  first  wife  of 
the  appellant,  to  testify  as  a  witness  on  the  part  of  the  state 
over  his  objection.  The  question  is,  whether  the  first  wife, 
tinder  the  statute,  is  a  competent  witness  against  the  accused 
^^^  on  trial  for  the  crime  of  bigamy.  The  statute  reads  as 
follows:  ''The  following  persons  shall  not  be  examined  as 
witnesses:  (1)  A  husband  shall  not  be  examined  for  or  against 
his  wife  without  the  consent  of  the  wife,  nor  a  wife  for  or 
against  her  husband  without  the  consent  of  the  husband; 
nor  shall  either,  during  marriage  or  afterward,  without  the 
consent  of  the  other,  be  examined  as  to  any  communication 
made  by  one  to  the  other  during  marriage.  But  this  excep- 
tion shall  not  apply  to  a  civil  action  or  proceeding  by  one 
against  the  other,  nor  to  a  criminal  action  or  proceeding  for 
a  crime  committed  by  one  against  the  other":  Bal.  Code,  sec. 
5994 ;  P.  C,  sec.  940. 

It  has  been  held,  under  similar  statutes,  in  Iowa  and  Ne- 
braska, that  bigamy  is  a  crime  committed  by  one  spouse 
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against  the  other,  and  that  therefore  one  was  a  oompetent 
witness  against  the  other:  Lord  v.  State,  17  Neb.  526,  23 
N.  W.  507 ;  HiUs  v.  State,  61  Neb.  589,  85  N.  W.  836,  57 
L.  B.  A.  155 ;  State  y.  Bennett,  31  Iowa,  24 ;  State  v.  Hazen, 
39  Iowa,  648 ;  State  v.  Sloan,  55  Iowa,  217,  7  N.  W.  516. 

On  the  other  hand,  it  has  been  held  in  Minnesota,  Texas, 
Michigan,  California,  South  Dakota,  and  by  the  supreme 
court  of  the  United  States,  that  such  crimes  are  not  com- 
mitted by  one  spouse  against  the  other,  and  therefore  ose 
spouse  is  incompetent  as  a  witness  against  the  other,  under 
such  statutes:  Bassett  y.  United  States,  137  U.  S.  496,  11 
Sup.  Ct  Bep.  165,  34  L.  ed.  762 ;  State  y.  Burt,  17  S.  Dak.  7, 
106  Am.  St  Bep.  759,  94  N.  W.  409,  63  L.  R  A.  172;  People 
V.  Langtree,  64  Cal.  256,  30  Pac.  813 ;  People  v.  Quanstrom, 
93  Mich.  254,  53  N.  W.  165, 17  L.  B.  A.  723 ;  Overton  v.  Ststc, 
43  Tex.  616 ;  Compton  y.  State,  13  Tex.  App.  271,  44  Am. 
Bep.  703;  State  v.  Armstrong,  4  Minn.  335. 

Itt  Bassett  y.  United  States,  137  U.  S.  496, 11  Sup.  Ct  Bep. 
165,  34  L.  ed.  762,  the  supreme  court  of  the  United  Stotet 
considered  the  cases  cited  above  from  Minnesota,  Texas,  lova, 
and  Nebraska,  and  concluded  that  a  statute  similar  to  onr 
own  was  but  an  affirmation  of  the  common-law  ^^^  rule,  and 
that  polygamy  was  a  crime  against  the  marriage  relation, 
and  not  one  committed  by  one  spouse  against  the  other. 
While  much  may  be  said  in  favor  of  the  position  that  bigaiqy, 
adultery  and  Idndred  crimes  are  committed  by  one  spouse 
against  the  other,  yet  the  weight  of  authority  seems  to  be 
opposed  to  that  rule:  30  Am.  &  Eng.  Ency.  of  Law,  2d  ed^ 
p.  956.  We  therefore  feel  bound  to  hold  that  in  this  case  the 
court  erred  in  permitting  the  first  wife  to  testify  against 
her  accused  husband. 

Upon  the  trial  the  court  received  in  evidenoe  a  marriage 
license  and  certificate  of  marriage  from  the  state  of  Michi- 
gan, purporting  to  be  a  copy  of  the  records  of  Bay  county, 
Michigan,  showing  tha  marriage  of  Bert  Eniffen  and  Mrs. 
Nellie  Nickelson.  This  evidence  was  received  over  the  ob- 
jection of  appellant  that  it  was  not  competent  because  it  was 
not  certified  as  required  by  law.  The  certificate  is  as  fol- 
lows: 


^' State  of  Michigan,  County  of  Bay,- 

**I,  H.  Duffer,  deputy  clerk  of  said  county  of  Bay,  and 
elerk  of  the  circuit  court  of  said  county,  do  hereby  oerti^T 
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that  I  have  compared  the  foregoing  copy  of  the  original  rec- 
ord of  marriage  license  and  certificate  of  marriage  with  the 
original  record  thereof  now  remaining  in  my  office,  and  that 
it  is  a  true  and  correct  transcript  thereof  and  of  said  orig- 
inal record. 

''In  testimony  whereof  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  said  county  this  second  day  of  May,  1905* 

•'(Seal)  H.  DUFFER,  Depty.  Clerk." 

The  license  and  marriage  certificate  do  not  appear  to  be 
the  record  or  proceeding  of  any  court  of  the  state  of  Michi- 
gan which,  under  BalUnger's  Code,  section, 6040  (P.  C,  sec. 
1013),  may  be  authenticated  by  the  clerk  "or  other  officer 
having  charge  of  the  records  of  such  court,  with  the  seal  of 
such  court  annexed."  They  appear  to  be  a  public  record  of 
Bay  county,  Michigan,  not  appertaining  to  a  court,  and  must 
therefore  be  certified  as  required  by  section  906  of  the  Re- 
vised Statutes  of  the  United  States :  James  y.  James,  35  Wash. 
650,  77  Pac.  ^^  1080.  It  is  true  the  officer  making  the  cer- 
tificate says  therein  that  he  is  clerk  of  the  circuit  court  of 
Bay  county,  Michigan.  But  he  does  not  certify  in  that  capac- 
ity, nor  is  the  seal  of  such  court  annexed.  He  certifies  as 
deputy  clerk  of  Bay  county,  and  attaches  the  seal  of  that 
county.    The  court  therefore  erred  in  receiving  the  evidence. 

It  is  next  argued  that  the  court  erred  in  refusing  certain 
questions  on  cross-examination  of  the  witness,  Nellie  Eniffen. 
"We  have  held  above  that  this  witness  was  disqualified  to  tes- 
tify against  her  husband.  It  is  therefore  unnecessary  to  con- 
cdder  this  assignment,  because  she  cannot  be  permitted  to 
testify  on  another  triid. 

The  court  instructed  the  jury  in  substance  that,  if  they 
found  that  the  accused  and  his  first  wife  were  married  ac- 
cording to  the  laws  of  Michigan,  it  was  not  necessary  for 
the  prosecution  to  go  further  and  show  that  the  wife  was 
competent  to  enter  into  the  marriage  relation,  and  that  there 
were  no  impediments  to  the  marriage;  that  such  facts  would 
be  presumed  in  the  absence  of  proof  to  the  contrary,  and 
that  the  burden  of  showing  the  illegality  of  the  marriage, 
or  that  the  same  was  void,  rested  upon  the  accused.  Appel- 
lant eontendi  that  these  instructions  were  erroneous.  In  this 
class  of  cases  the  rule  seems  to  be  that  the  defendant  must 
show  all  matters  of  confession  and  avoidance:  4  Am.  &  Eng. 
Ennsy.  of  Law,  2d  ed.,  p.  45.    The  rule  is  stated  in  5  Qyclo- 
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pedia,  at  page  700,  as  follows:  ''The  prosecution  must  prove 
a  valid  first  marriage  contracted  by  defendant  and  that  the 
lawful  spouse  of  defendant  was  living  at  the  time  the  second 
marriage  was  contracted  by  him.  Where  the  defense  is  that 
the  first  sx)ouse  was  at  the  time  of  his  or  her  marriage  to 
defendant  incapacitated  to  marry,  because  he  or  she  was  at 
that  time  a  party  to  a  valid  marriage  then  subsisting,  that 
marriage  must  be  proved  by  defendant.  The  burden  of  proof 
also  rests  on  him  in  all  cases  where  he  rdies  upon  any  statu- 
tory exception,  or  to  rebut  any  presumption  of  the  existence 
of  the  former  spouse  ^®^  at  the  time  of  the  second  marriage, 
where  such  presumption  has  been  raised  by  the  evidence  of 
the  prosecution":  See  authorities  there  cited;  Hoch  v.  People, 
219  111.  265, 109  Am.  St.  Eep.  327,  76  N.  B.  356.  We  think  the 
instructions  complained  of  were  not  erroneous. 

For  the  errors  above  stated,  the  judgment  is  reversed  and 
the  cause  remanded  for  a  new  triaL 

Crow,  Rudkin,  FuUerton    and  Hadley,  JJ.,  concur. 


The  Competenoff  of  a  Wife  to  Testify  agahist  her  husband  on  a 
eharge  of  bigamy  ia  diacuased  in  Hocli  v.  People,  219  lU.  265,  109  Am. 
8t.  Bep.  327;  note  to  State  v.  Burt,  106  Am.  St.  Bep.  768. 

On  the  Proof  of  Former  Marriage  in  prosecntions  for  bigamj,  see 
the  notes  to  Hiller  t.  People,  47  Am.  St.  Bep.  228;  Pittinger  y.  Pittia- 
ger,  89  Am.  St.  Bep.  200. 

On  Presumptions  in  Favor  of  the  Validity  of  Marriages,  see  the  boIb 
to  Pitting^  V.  Pittinger,  89  Am.  St.  Bep.  198L 


GROVER  ▼.  ZOOK. 

[44  Wash.  489,  87  Pae.  638.] 

MABBIAOS,  PiomlM  of.  What  ImpUed  Thereftrom. — ^TTneondl- 
tional  promises  of  marriage  exchanged  between  a  man  and  a  woman 
imply  that  each  is  physically,  morally  and  legally  competent  to  enter 
the  status  of  matrimony  and  capable,  in  so  far  as  he  or  she  knows 
or  has  reason  to  believe,  of  efPeetnating  the  principal  purposea  of  the 
marriage  relation,     (p.  1015.) 

MABBIAOE  Between  Ooosniiq^vw,  Bight  to  Bef use  to  Keep 
Promise  of. — ^If  a  man  haying  the  hereditary  taint  of  consumptioa 
enters  into  an  engagement  of  marriage  with  a  woman  already  af- 
flicted with  that  disease,  their  contract  of  marriage  is  against  public 
policy,  and  he  should  withdraw  from  it,  and  if  he  does  so,  he  is  not 
liable  to  an  action  for  damages,     (p.  1025.) 
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John  E.  Humphries,  George  B.  Cole  and  William  E.  Hum- 
phrey, for  the  appellant. 

John  B.  Hart,  for  the  respondent 

'**•  BOOT,  J.  This  is  an  action  by  respondent  to  recover 
damages  against  appellant  for  breach  of  contract  of  marriage. 
From  a  judgment  in  favor  of  respondent,  the  case  comes  here 
on  appeal. 

The  principal  defense  urged  by  appellant  is  that  respond- 
ent, at  the  time  of  the  mutual  promise  of  marriage,  was 
'^^^  afflicted  with  pulmonary  tuberculosis  (commonly  called 
consumption),  in  an  incurable  form,  and  has  ever  since  been 
physically  incapable  of  entering  into  the  marriage  relation. 
It  was  the  contention  of  the  respondent,  in  the  trial  court 
and  here,  that  this  condition  of  respondent  constitutes  no 
defense  to  her  action,  for  the  reason  that  appellant  knew 
thereof  at  the  time  he  promised  to  marry  her.  It  is  admitted 
by  respondent  that  she  was  afflicted  with  this  disease  at  the 
time  the  engagement  of  marriage  was  entered  into,  although 
she  claims  that  she  did  not  know  at  that  time  that  the  malady 
affecting  her  was  consumption.  There  is  a  conflict  in  the 
evidence  as  to  whether  or  not  appellant  knew  of  the  char- 
acter of  her  illness  at  the  time  of  the  engagement.  He  swears 
that  he  did  not.  The  question  of  whether  or  not  he  did 
turns  upon  the  question  as  to  when  the  engagement  took 
place.  He  claims  that  they  became  engaged  on  the  evening 
of  the  6th  of  January,  1904.  She  and  her  mother  and  step- 
father claim  that  the  engagement  did  not  take  place  until 
the  10th  of  January,  1904.  .  It  appears  that  they  had  some 
talk  about  the  matter  on  the  evening  of  January  6th,  and  it  is 
admitted  that  she  at  that  time  took  from  her  finger  a  ring 
and  gave  it  to  him  to  take  to  the  jeweler's  to  be  used  as  a 
measurement  for  an  engagement  ring.  He  took  the  ring, 
used  it  for  that  purpose,  and  presented  her  with  the  engage- 
ment ring  on  the  next  Sunday,  January  10th.  Her  mother 
and  stepfather  testify  that,  on  the  latter  date,  they  informed 
appellant  that  the  ailment  from  which  respondent  was  suffer- 
ing was  consumption;  that  this  information  was  given  him 
while  she  was  not  present;  that  he  said  he  would  marry  her 
notwithstanding  this ;  that  it  was  then  planned  by  them  that 
she  should  be  sent  to  Arizona,  where  it  was  believed  that  the 
climate  would  cure  or  ameliorate  her  diseased  condition. 
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Appellant  daiies  that  he  knew  of  the  character  of  her  ail- 
ment until  after  she  had  gone  to  Arizona.  Her  mother  testi- 
fied that  she  informed  respondent  of  the  nature  of  the  malady 
after  she  reached  Arizona.  A  correspondence  was  main- 
tained ^*  during  the  time  she  was  there,  between  herself  and 
appellant,  he  making  her  many  suggestions  as  to  taking  care 
of  herself  and  as  to  the  character  of  treatment  she  should 
follow,  and  sending  her  books  and  pamphlets  giving  such 
information  and  directions.  She  returned  in  the  following 
April  much  improved,  as  she  believed.  However,  she  had  an 
attack  of  appendicitis,  necessitating  an  operation,  which  seri- 
ously weakened  her.  She  was  in  the  hospital  sixteen  days  on 
account  of  this  oi>eration,  leaving  there  on  the  sixteenth  day  of 
May.  It  was  understood  between  them  that  their  marriage 
was  to  take  place  in  June«  On  account  of  her  phj^cal  condi- 
tion in  June,  it  was  mutually  agreed  that  the  marriage  should 
be  postponed  until  autumn.  When  the  latter  season  arrived^ 
she  and  her  parents  requested  appellant  to  carry  out  his 
promise  of  marriage.  It  seems  that  there  had  been  an  under- 
standing between  them  that  they  would  get  married  and  at- 
tend the  World's  Fair  in  St.  Louis,  in  September  or  October. 
She  and  her  parents  requested  appellant  to  cany  oat  this 
plan.  He  insisted  that  she  was  physically  unable  to  be  mar- 
ried, but  that  he  would  marry  her  when  she  recovered.  The 
controversy  growing  out  of  the  matter  occasioned  strained 
relations  between  the  parents  and  appellant,  and  he  visited 
their  home  sddom  thereafter.  Finally,  in  December,  1904,  he 
wrote  respondent  a  letter  in  effect  expressing  a  desire  to  term- 
inate the  engagement. 

Upon  the  trial  there  was  some  indefiniteness  in  the  evidence 
as  to  the  seriousness  of  her  condition.  She  admitted  upon 
the  witness-stand  that,  for  about  a  year  prior  to  the  time  of 
the  trial,  she  had  been  sleeping  out  of  doors  on  the  i>oreh  at 
the  side  of  the  house,  in  order  to  have  the  benefit  of  the  open 
air ;  that  while  in  Arizona  she  had  lived  most  of  the  time  in  a 
tent,  being  much  of  the  time  confined  to  her  bed  and  having 
night  sweats  and  a  cough,  and  having  had  several  '^faintin^ 
spells";  that  since  her  return  she  had  been  free  from  the 
night  sweats,  but  still  had  the  cough;  that  she  had  oontinti- 
ously  ^^^  followed,  and  was  then  following,  the  directions  ainl 
treatment  recommended  by  appellant  and  the  books  he  had 
furnished  her;  that  she  was  taking  cod-liver  oil  and  practic- 
ing the  ''breathing  exercises."    The  doctors  who  attended 
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lier  at  the  hospital  made  an  examination  and  found  that  she 
^as  at  that  time  afSicted  with  pulmonary  tuberculosis.  One 
physician  who  examined  her  a  few  days  before  the  trial,  at 
the  request  of  her  attorney,  testified  that  she  at  that  time 
had  the  disease.  In  fact,  it  was  not  disputed  that  she  had 
never  recovered  since  the  engagement;  ut  she  believed  her- 
self to  be  much  improved  over  her  condition  as  it  was  when 
she  started  for  Arizona.  Her  stepfather  testified  that  their 
family  physician  had  said  that  he  did  not  deem  it  advisable 
for  her  to  get  married.  Appellant  testified  that  his  father 
and  mother  had  died  from  this  disease,  and  that  he  had  for 
many  years  practiced  "breathing  exercises''  for  self -protection 
therefrom.  He  urged  that,  by  reason  of  the  diseased  condi- 
tion of  respondent  and  of  the  taint  in  himself,  the  proper 
functions  of  marriage  could  not  be  consummated,  and  that 
their  marriage  would  be  detrimental  to  the  health  of  her, 
faimfielf ,  and  any  issue  they  might  have,  and  in  contravention 
of  public  policy. 

Ab  to  the  question  of  the  date  of  the  engagement,  and  as 
to  whether  or  not  he  knew  of  her  having  consumption  at  the 
time  he  became  engaged  to  her,  while  the  evidence  would  seem 
to  make  his  version  reasonable,  yet  as  the  jury  evidently 
reached  the  other  conclusion,  we  will  accept  their  findings  as 
correct.  The  trial  court  ruled  upon  the  evidence,  and  in- 
structed the  jury,  upon  the  theory  that  the  appellant  was 
liable  for  a  breadi  of  the  agreement  if,  at  the  time  of  the 
making  thereof,  he  knew  the  character  of  appellant's  ailment. 
Proper  exceptions,  in  different  form,  questioned  the  correct- 
ness of  this  view. 

The  question  presented  to  this  court  is  this:  Did  appel- 
lant, under  the  circumstances,  have  a  legal  right  to  disre- 
gard ^^^  the  promise  of  marriage  he  had  given  respondent? 
In  the  domain  of  morals  it  is  a  maxim  that  a  bad  promise  is 
better  broken  than  kept.  Moral  considerations  must  have  a 
predominating  infiuence  upon  such  a  question  as  now  con- 
fronts us.  In  fact,  they  constitute  the  reason,  the  basis  and 
the  life  of  the  law  applicable  in  a  case  of  this  character.  The 
most  profound  philosophers  join  with  the  wisest  statesmen 
in  maintaining  the  proposition  that  the  home  is  the  unit  of 
the  state,  and  that  the  character  of  a  people  and  the  stability 
and  welfare  of  the  nation  must  largely  depend  upon  the 
healthful  and  wholesome  influence  of  the  home  life.  By  rea 
flon  of  this,  we  find  the  home  and  the  members  thereof,  espe- 


1016  American  Statb  Bbpobts,  Vol.  120.         [Wssh. 

cially  the  young  and  dependent,  sheltered  by  the  protecting 
care  of  various  statutes,  all  being  evidences  and  expressions 
of  that  public  policy  which  deems  the  home  and  its  inmates  ap- 
propriate objects  of  the  solicitude  and  care  of  the  state. 

The  paramount  consideration  involved  in  the  determination 
of  this  case  is  not  that  appertaining  solely  to  the  parties 
to  this  action — although  as  to  each  of  them  it  is  of  great 
importance — ^but  it  is  as  to  the  community,  the  state,  and  to 
humanity  in  general.  Here  we  have  a  man  and  a  woman  en- 
gaged to  be  married.  The  man  is  of  a  family  several  mem- 
bers of  which  have  died  with  pulmonary  consumption.  The 
woman  is  afiSicted  with  the  same  disease  to  such  an  extent 
that  it  becomes  necessary  for  her  to  go  to  a  distant  portion 
of  the  country  to  recuperate,  which  she  does,  returning  with 
the  afBiction  still  upon  her  and  with  small,  if  any,  assuranees 
of  recovery.  Under  these  circumstances,  if  the  marriage 
were  to  be  consummated,  what  would  be  the  natural  conse- 
quences to  be  anticipated?  Unconditional  promises  of  mar- 
riage, exchanged  by  a  man  and  woman,  imply  respectively  that 
each  is  physically,  morally,  and  legally  competent  to  enter 
the  status  of  matrimony,  and  capable,  in  so  far  as  he  or  she 
knows  or  has  reason  to  believe,  of  effectuating  the  principal 
purposes  of  the  marriage  relation.  One  of  the  most  impor- 
tant functions  of  wedlock  is  the  procreation  of  children.  Offi- 
spring  ^^^  are  the  natural  result  and  ofttimes  the  chief  pur- 
pose of  marriage.  That  the  thought  of  bringing  a  child  into 
the  world  should  be  one  of  the  most  serious  that  can  engage 
the  mind  of  a  human  being  needs  but  to  be  suggested.  Bom 
amidst  the  most  favorable  environment,  there  lies  before 
every  babe  a  life  of  uncertainty  so  great  that  no  worthy 
parent  may  contemplate  it  without  a  tremor  of  apprehension. 
Thus  launched  upon  the  sea  of  time  and  eternity,  what  parent 
can  dwell  upon  the  birth  of  his  child  without  the  keenest 
sense  of  anxiety  and  responsibility?  If  the  child  born  in 
health  and  with  a  body  of  vigor  be  a  matter  of  deep  concern 
to  a  parent,  what  must  be  said  of  the  advent  of  a  babe  bur- 
dened with  the  hereditary  plague  of  consumption!  That  pul- 
monary tuberculosis  is  both  contagious  and  hereditary,  as 
these  terms  are  understood  (although  possibly  not  in  a  strictly 
technical  and  professional  sense),  as  well  as  infectious,  ad- 
mits of  little,  if  any,  doubt.  That  a  mother  seriously  ill  with 
that  disease  and  a  father  with  a  hereditary  taint  thereof  in 
his  blood  would  bring  forth  a  child  exempt  therefrom  is  on- 
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believable.  For  parents  thus  afflicted  tp  bring  into  the  world 
a  child  would  be  not  only  detrimental  to  the  welfare  of  the 
state  and  an  offense  to  the  instincts  of  humanity,  but  it  would 
be,  as  against  the  innocent  babe,  a  moral  wrong  most  abhor- 
rent. Such  a  child  must  of  necessity  be  a  burden  to  itself 
and  others  and  devoid  of  the  joys  and  blessings  that  make 
life  endurable.  In  declining  to  carry  out  his  promise  of  mar- 
riage, it  may  be  presumed  that  appellant  apprehended  the 
natural  and  legitimate  consequences  of  such  a  union.  In  ad- 
dition to  the  thought  of  progeny,  there  would  be  also  that  of 
the  aggravation  of  the  disease  as  to  both  himself  and  pros- 
pective wife,  the  medical  expert  evidence  showing  that  the  in- 
timate association  of  married  life  would  tend  to  augment  the 
ravages  of  the  malady  upon  each. 

The  apprehension  felt  by  the  people  of  this  state  from  the 
disease  under  consideration  is  evidenced  by  a  statute  enacted 
^'^  by  the  legislature  in  1899,  entitled  "An  act  to  prevent  the 
spread  of  tuberculosis,"  etc.:  Laws  1899,  p.  117.    Section  5 
of  that  statute  reads  as  follows:  ''It  is  hereby  made  the  duty 
of  every  person  having  tuberculosis  and  of  everyone  attending 
such  person,  and  of  the  authorities  of  public  and  private  in- 
stitutions, hospitals  or  dispensaries,  to  observe  and  enforce 
the  sanitary  rules  and  regulations  prescribed  from  time  ta 
time  by  the  boards  of  health   of  such  cities  and  of  the  state 
for  the  prevention  of  the  spread  of  pulmonary  tuberculosis. ''^ 
Other  statutes  exist  having  for  their  purpose  the  prevention 
of  the  spread  of  this  and  other  contagious  and  infectious  dis- 
eases.    The  enforcement  of  certain  rules  and  the  distribution 
of  literature  giving  information  as  to  the  prevention  and  treat- 
ment of  such  cases  is  enjoined  upon  boards  of  health  and 
others.     Such  a  document  is  the  ''Circular  of  Information  to 
Prevent  the  Spread  of  Consumption,"  which  is  now  before  us. 
Besides  much  other  information  and  many  directions,  it  con- 
tains the  following  items:  "Consumption  is  the  most  common 
and  the  most  fatal  of  all  diseases.    It  is  a  disease  of  the  lungs 
caused  by  a  germ  which  is  breathed  into  the  lungs  or  gets  inta 
the  body  with  food.     This  germ  of  consumption  comes  only 

from  some  other  person  or  animal  that  has  the  disease 

A  consumptive  should  never  sleep  in  the  same  bed  with  an- 
other   person A    consumptive    mother    should    never 

nurse  her  baby;  it  is  bad  for  the  mother  and  dangerous  for  the 
baby.  A  consumptive  should  not  cook  or  prepare  foods  for 
others.  ....  When  a  consumptive  moves  to  another  house,. 
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notify  the  health  authorities  by  phone  or  card,  so  that  they 
can  see  that  the  old  home  is  properly  disinfected  according  to 
law.  Do  not  share  a  consumptiye's  bed,  or  nse  the  personal 
property,  including  dishes,  belonging  to  one/' 

In  the  face  of  legal  restrictions  and  requirements  of  this 
character,  it  is  di£3cult  to  understand  how  a  man  or  woman 
afBicted  with  this  plague  may  legally  insist  upon  the  fulfill- 
ment of  a  promise  of  marriage  which,  if  consummated,  would 
endanger  the  health  and  life  of  both  and  blight  the  life  of 
^'^  any  offspring  that  might  be  bom.    Any  person  entering 
marriage,  knowing  himself  to  be  seriously  a£9icted  with  pul- 
monary tuberculosis,  violates  the  spirit,  if  not  the  exact  lett^, 
of  the  statutes  enacted  to  prevent  the  spread  of  that  disease. 
The  same  is  true  of  one  who  marries  another  knowing  him  or 
her  to  be  thus  afSicted.    An  agreement  which,  it  executed, 
would  thwart  the  beneficent  purpose  of  such  statutes,  ought 
not  to  be  held  binding.    The  principles  we  believe  controlling 
here  have  been  recognized  and  enunciated  by  the  courts  in 
several  of  our  sister  states.     The  supreme  court  of  appeals 
of  Virginia,  in  the  case  of  Sanders  v.  Coleman,  97  Va.  690, 
34  S.  E.  621,  47  L.  B.  A.  581,  made  use  of  the  following  ex- 
pressions: ''Under  the  expression /the  act  of  Ood'  is  compre- 
hended all  misfortunes  and  accidents  arising  from  inevitable 
necessity  which  human  prudence  could  not  foresee  or  prevent. 
Hence  it  is  held  that  'iUness,'  being  beyond  the  power  of  man 
to  control  or  prevent,  is  the  act  of  God :  Story  on  Bailments, 
sees.  25,  511;  Fish  v.  Chapman,  2  Ga.  349,  46  Am.  Dec.  393; 
Gleason  v.  Virginia  M.  B.  B.  Co.,  140  U.  S.  435,  11  Sup.  Ct. 
Bep.  859,  35  L.  ed.  458.    It  can  no  longer  be  doubted  that 
if  the  performance  of  a  contract  is  rendered  impossible  by 
the  act  of  God  alone,  such  fact  will  furnish  a  valid  excuse 
for  its  nonperformance,  and  such  a  stipulation  will  be  under- 
stood to  be  an  inherent  part  of  every  contract.     This  prin- 
ciple, it  would  seem,  should  apply  with  peculiar  force  to  a 
marriage  contract,  the  performance  of  which,  owing  to  causes 
subsequently  intervening,  and  altogether  independent  of  any 
default  of  the  party,  might  result  in  consequences  disastrous 
to  the  life  or  health  of  the  parties,  or  either  of  them.     We 
hold,  therefore,  that  a  contract  to  marry  is  coupled  with  the 
implied  condition  that  both  of  the  parties  shall  remain  in  the 
enjo3rment  of  life  and  health,  and  if  the  condition  of  the 
parties  has  so  changed  that  the  marriage  state  would  endanger 
the  life  or  health  of  either,  a  breach  of  the  contract  is  ex* 
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cusable:  Allen  y.  Baker,  86  N.  C.  91,  40  Am.  Kep.  444; 
Shaekleford  v.  Hamilton,  93  Ky.  80,  40  Am.  St.  Rep.  166,  19 
S.  W.  5,  15  L.  B.  A.  531 ;  Bishop  on  Marriage  and  Divorce, 
sec.  219.  In  the  case  at  bar  the  evidence,  as  to  which,  in  our 
opinion,  there  is  no  real  conflict,  shows  that  there  was  a  pre- 
disposition, in  the  defendant's  family,  to  physical  trouble  of 
the  kind  that  had  developed  ^^  with  him;  that  his  father 
had  died  with  a  similar  disease,  and  a  brother  with  urinary 
trouble;  that  after  his  engagement  with  the  plaintiff,  and 
before  the  time  fixed  for  the  marriage,  the  defendant  had, 
without  fault  on  his  part,  developed  and  was  suffering  with 
a  grave  malady,  involving  the  urinary  organs,  ....  and 
that  an  indulgence  in  sexual  intercourse  would  aggravate  his 
disease,  and  likely  shorten  his  life;  and  that  it  would  be  not 
only  a  wrong  and  injustice  to  the  defendant,  but  also  to  the 
plaintiff  for  him  to  marry  in  his  condition  of  health.  Mar- 
riage is  assumed  by  law  to  be  made  for  mutual  comfort. 
The  condition  of  the  defendant  precludes  any  hope  of  mutual 
comfort  from  cohabitation,  ....  Our  conclusions  upon  the 
law  and  upon  the  evidence  is  that  the  defendant  acted 
throughout  with  good  faith,  and  that  the  unhappy  circum- 
stances in  which  he  found  himself  justified  the  alleged  breach 
of  contract  to  marry  the  plaintiff.'' 

What  was  there  said  becomes  particularly  pertinent  to  the 
ease  at  bar,  the  evidence  of  the  medical  experts  here  being 
to  the  effect  that  copulation  would  be  exceedingly  detrimental 
to  one  afiSicted  as  was  respondent.  Applicable  in  principle, 
also,  is  the  case  of  Shaekleford  v.  Hamilton,  93  Ey.  80,  40 
Am.  St.  Rep.  166,  19  S.  W.  5,  15  L.  R.  A.  531,  which  was 
based  upon  facts  about  as  follows:  Applicant,  prior  to  his 
engagement  to  respondent,  had  contracted  syphilis,  but  be- 
lieved at  the  time  of  his  engagement  that  he  was  thoroughly 
and  permanently  cured  thereof.  Some  time  after  his  engage- 
ment to  respondent  the  effects  of  this  disease  again  mani- 
fested themselves  in  so  serious  a  form  that  physicians  said 
it  was  doubtless  incurable.  Thereupon  appellant  informed 
respondent  that  he  could  not  marry  her.  She  declined  to 
release  him  from  his  promise  and  instituted  an  action  for 
damages.  The  supreme  court  of  Kentucky,  in  passing  upon 
the  case,  said:  ''When  the  marriage  contract  is  consummated, 
the  parties  taking  each  other  for  better,  for  worse,  for  richer, 
for  poorer,  and  agree  to  cherish  each  other  in  sickness  and  in 
"*•*  health,  the  fact  that  the  social  standing  of  the  one  party 
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or  other  or  their  pecuniary  condition  was  not  as  represented, 
will  afford  no  ground  for  relief;  still,  when  there  is  a  mere 
agreement  to  marry,  there  may  be  snch  a  condition  of  the 
one  party  or  the  other  as  to  health  or  other  bodily  infirmity 
arising  subsequent  to  the  agreement '  as  would  authorize 
either  party  to  decline  to  enter  into  the  marriage  relation, 
and  to  hold  otherwise  would  be  to  place  such  a  contract  upon 

the  same  footing  with  cases  of  mere  personal  chattels 

The  text-books  establish  the  doctrine  that  'without  sexual 
intercourse  the  ends  of  marriage,  the  procreation  of  children 
and  the  pleasures  and  enjoyments  of  matrimony,  cannot  be 
attained.'  The  first  cause  and  reason  of  matrimony,  says 
Ayliffe,  'ought  to  be  the  design  of  having  offspring;  so  the 
second  ought  to  be  the  avoiding  of  fornication.  And  the  law 
recognizes  these  two  as  its  principal  ends,  namely:  a  lawful 
indulgence  of  the  passions  to  prevent  licentiousness,  and  the 
procreation  of  children,  according  to  the  evident  design  of 
Divine  Providence':  1  Bishop  on  Marriage  and  Divorce,  6th 

ed.,  322 It  is  impossible  for  the  defendant  to  fulfill 

his  contract  His  disease  renders  him  incapable  of  marriage 
without  actual  damage  to  the  life  of  the  woman  he  marries 
by  communicating  to  her  and  through  her  to  their  oflbpring 
a  loathsome  disease  that  is  now,  from  the  testimony  in  the 

case,  gradually  destroying  this  unfortunate  man No 

greater  crime  in  law  or  morals  could  have  been  committed 
by  the  appellant  than  a  performance  of  his  agreement.  The 
purity  of  our  social  system,  the  interests  of  the  public  in 
preserving  sacred  the  marital  relation,  the  protection  of  those 
whose  existence  may  spring  from  such  an  unholy  alliance,  as 
well  as  the  future  welfare  and  happiness  of  the  parties  them- 
selves, require  that  such  a  construction  should  be  given  this 
class  of  contracts;  and  if  there  was  no  precedent  for  the 
recognition  of  the  doctrine  announced,  we  would  not  hesitate 
to  make  one." 

The  same  court,  in  a  subsequent  case,  Gardner  v.  Amett^ 
21  Ky.  Law  Rep.  1,  50  S.  W.  840,  approved  the  decision  and 
reasoning  of  the  case  just  cited,  and,  as  to  the  case  before  it, 
observed:  **He  [defendant]  owed  it  to  the  plaintiff  and  to 
society  to  refuse  to  enter  into  marriage  relations  with  her, 
and  he  had  ^^^  the  right  to  abandon  the  contract  and  refuse 
to  marry  her  at  any  time  before  their  marriage  was  solemn- 
ized." 
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In  Ryder  v.  Ryder,  66  Vt.  158,  44  Am.  St.  Rep.  833,  28 
Atl.  1029,  the  supreme  court  of  Vermont  annulled  a  marriage 
because  the  wife  had  a  venereal  disease  endangering  the 
health  of  her  husband  and  any  children  she  might  bear.  To 
the  same  effect,  in  principle,  were  the  decisions  in  Smith  v. 
Smith,  171  Mass.  404,  68  Am.  St.  Rep.  440,  50  N.  B.  933,  41 
L.  R.  A.  800,  McMahen  v.  McMahen,  186  Pa.  485,  40  Atl. 
795,  41  L.  R.  A.  802 ,  Svenson  v.  Svenson,  178  N.  Y.  54,  70 
N.  E.  120,  and  Martin  v.  Martin,  54  W.  Va.  301,  46  S.  B. 
120.  In  the  case  of  Goddard  v.  Westcott,  82  Mich.  180,  46 
N.  W.  242,  the  supreme  court  of  Michigan  said:  ** While  it 
is  the  policy  of  the  law  to  encourage  marriage,  it  is  not  the 
policy  of  the  law  to  encourage  unhappy  marriages,"  and  the 
aouTt  then,  with  express  approval,  quotes  from  Mr.  Schouler, 
in  7  South.  Law  Rev.  65,  the  following:  ''The  marriage  state 
ought  not  to  be  lightly  entered  into.  It  involves  the  pro- 
foundest  interests  of  human  life,  transmitting  its  complex 
influences  direct  to  posterity,  and  invading  the  happiness  of 
parents  and  near  kindred.  ....  From  such  a  standpoint, 
we  view  the  marriage  engagement  as  a  period  of  probation, 
so  to  speak,  for  both  parties — ^their  opportunity  for  finding 
one  another  out;  and  if  that  probation  results  in  developing 
incompatibility  of  tastes  and  temperament,  coldness,  sus- 
picion, and  incurable  repugnance  of  one  to  the  other,  though 
all  this  may  impute  no  vice  to  either,  nor  afford  matter  for 
Judicial  demonstration,  duty  requires  that  the  match  be 
broken  off." 

In  the  case  of  Allen  v.  Baker,  86  N.  C.  91,  41  Am.  Rep. 
444,  the  supreme  court  of  North  Carolina  spoke  as  follows: 
'''We  cannot  understand  how  one  can  be  liable  for  not  ful- 
filing  a  contract,  when  the  very  performance  thereof  would 
in  itself  amount  to  a  great  crime,  not  only  against  the  indi- 
vidual, but  against  society  itself It  is  likewise  true, 

that  whenever  the  main  part  of  an  executory  contract 
■•^^  becomes  impossible  of  performance  from  any  cause  be- 
yond the  power  of  the  party  to  control,  it  will  be  treated  as 
having  become  impossible  in  toto.  Why  should  not  the  same 
principle  apply  to  a  contract  the  fulfillment  of  which,  owing 
to  causes  subsequently  intervening  and  altogether  inde- 
pendent of  any  default  of  the  party,  can  only  be  productive 
of  consequences  disastrous  to  the  parties  themselves,  and  such 
.as  may  entail  misery  upon   others  to   come  after  themf 
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•  •  •  .  The  usual,  and  we  maj  saj  legitimate,  objects  sought 
to  be  attained  by  such  agreements  to  marry  are,  the  comfort 
of  association,  the  consortium  vitae,  as  it  is  called  in  the 
books;  the  gratification  of  the  natural  passions  rendered  law- 
ful by  the  union  of  the  parties ;  and  the  procreation  of  chil- 
dren. And  if  either  party  should  thereafter  become,  by  the 
act  of  God  and  without  fault  on  his  own  part,  unfit  for  such 
a  relation  and  incapable  of  performing  the  duties  incident 
thereto,  then  the  law  will  excuse  a  noncompliance  with  the 
pronuse — ^the  main  part  of  the  contract  having  become  im- 
possible of  performance  the  whole  will  be  considered  to  be 

80." 

In  Trammell  v.  Yaughan,  158  Mo.  214,  81  Am.  St.  Bep. 
302,  59  S.  W.  79,  51  L.  B.  A.  854,  the  supreme  court  of  Mis- 
souri employed  this  language:  "Marriage  is  a  contract,  but 
it  is  not  merely  a  ciyil  contract,  for  it  can  only  be  entered 
into  in  a  manner  recognized  by  law,  and  can  only  be  dis- 
solved in  a  like  manner.  The  state  is  the  third  party  to  every 
such  contract,  and  has  a  direct  interest  therein:  Blank  v. 
Nohl,  112  Mo.  159,  20  S.  W.  477,  18  L.  B.  A.  350 ;  State  v. 
Bittick,  103  Mo.  183,  23  Am.  St.  Bep.  869,  15  S.  W.  325,  11 
L.  B.  A.  587.  Certain  marriages  are  prohibited  by  law  be- 
cause of  their  detrimental  effects  upon  society  and  the  human 
species.  Every  contract  of  marriage  implies  that  the  con- 
tracting parties  know  of  no  legal  or  physical  impediment  to 

the  contractual  relation  and  its  consequences If  the 

disease  is  of  a  temporary  character,  such  *  as  was  the  case 
here,  and  could  be  easily  cured,  the  defendant  is  entitled  to 
postpone  the  marriage  until  he  is  cured;  and  if  the  disease 
is  of  a  permanent  character,  such  as  was  tiie  fact  in  the  North 
Carolina,  Kentucky,  and  Virginia  cases  cited,  the  defendant 
is  not  only  entitled  to  refuse  to  carry  out  the  contract^  but 
it  is  his  duty  to  do  so." 

^^  In  the  case  of  Gring  v.  Lerch,  112  Pa.  244,  56  Am. 
Bep.  314,  3  Atl.  841,  the  supreme  court  of  Pennsylvania 
spoke  as  follows:  ''It  is  a  mistake  to  suppose,  as  was  assumed 
in  the  point,  and  affirmed  by  the  court,  that  the  impediment 
must  be  of  such  a  nature  as  would  be  a  ground  of  divorce 
after  marriage.  We  are  not  now  dealing  with  a  question  of 
divorce.  That  is  a  subject  that  is  regulated  by  statute,  and 
has  no  necessary  relation  to  the  case  in  hand.  We  are  con- 
sidering a  contract  to  marry;  a  contract  which  calls  for  the 
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richest  good  faith  on  both  sides,  and  which  neither  party  has 
the  right  to  enforce  against  the  other,  if  incapable  of  per- 
forming the  full  marital  duties.  A  man  does  not  contract  to 
marry  a  woman  for  the  mere  pleasure  of  paying  for  her  board 
and  washing.  He  expects  and  is  entitled  to  something  in 
return,  and  if  the  woman  with  whom  he  contracts  be  in- 
capable, by  reason  of  a  natural  impediment,  of  giving  him 
the  comfort  and  satisfaction  to  which,  as  a  married  man,  he 
would  be  entitled,  there  is  a  failure  of  the  moving  considera- 
tion of  such  contract,  and  no  court  ought  to  enforce  it  by 
giving  damages  for  its  breach.'' 

In  the  early  case  of  Atchinson  ▼.  Baker,  2  Peake  N.  P. 
103,  Lord  Kenyon  said:  ''It  would  be  most  mischievous  to 
compel  parties  to  marry  who  could  never  live  happily  to- 
gether"; and  he  cites  Lord  Mansfield  as  having  held,  in  the 
case  of  Foulkes  v.  Sellway,  3  Esp.  236,  that  a  defendant  was 
not  liable  in  damages  for  breach  of  promise  where  the  char- 
acter of  the  woman  turned  out  to  be  different  from  what  he 
had  reason  to  believe  it,  and  that  an  infirmity,  either  bodily 
or  mental,  would  excuse  fulfillment  of  the  marriage  agree- 
ment. 

It  is  a  fundamental  proposition  that  a  contract  contraven- 
ing the  provisions  or  policy  of  a  public  law  is  void  or  void- 
able :  Macintosh  v.  Senton,  2  Wash.  121,  3  Pac.  830 ;  Cannon 
V.  Cannon,  26  N.  J.  Eq.  316;  Bowman  v.  Gonegal,  19  La. 
Ann.  328,  92  Am.  Dec.  537.  Bishop  on  Contracts,  enlarged 
edition,  section  470,  reads:  "No  agreement  between  parties 
to  do  a  thing  prohibited  ^^  by  law,  or  subversive  of  any 
public  interest  which  the  law  cherishes,  will  be  judicially 
enforced."  And  at  section  473,  the  following  app^rs:  ''A 
contract  invading  any  one  of  the  other  interests  which  the 
law  cherishes,  though  to  do  what  is  neither  indictable  nor 
prohibited  by  a  statute,  termed  a  contract  against  public 
policy  (or  sound  policy),  is  likewise  void.'* 

9  Cyclopedia,  481,  says  this:  ''If  an  agreement  binds  the 
parties  or  either  of  them,  or  if  the  consideration  is  to  do 
something  opposed  to  the  public  policy  of  the  state  or  nation, 
it  is  illegal  and  absolutely  void,  however  solemnly  made.  If 
the  court  should  enforce  such  agreement  it  would  employ  its 
functions  in  undoing  what  it  was  created  to  do.  It  is  not 
ea^  to  give  a  precise  definition  of  public  policy.  It  is  per- 
haps correct  to  say  that  public  policy  is  that  principle  of  law 
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which  holds  that  no  person  can  lawfully  do  that  which  has 
s  tendency  to  be  injurious  to  the  public  or  against  the  public 
good,  which  may  be  designated,  as  it  has  sometimes  been, 
the  policy  of  the  law  or  public  policy  in  relation  to  the  ad- 
ministration of  the  law.  Where  a  contract  belongs  to  this 
class,  it  will  be  declared  void,  although  in  the  partienlar  in- 
stance no  injury  to  the  public  may  have  resulted.  In  other 
words  its  vaJidity  is  determined  by  its  general  tendency  at 
the  time  it  is  made,  and  if  this  is  opposed  to  the  interests  of 
the  public  it  will  be  invalid,  even  though  the  intent  of  the 
parties  was  good  and  no  injury  to  the  public  would  result 
in  the  particular  ease.  The  test  is  the  evil  tendency  of  the 
contract  and  not  its  actual  injury  to  the  public  in  a  par- 
ticular instance."  To  the  same  effect,  15  Am.  ft  Eng.  Ency. 
of  Law,  2d  ed.,  p.  933. 

Counsel  for  respondent  cite  us  to  cases  where  a  man, 
promising  to  marry  a  woman  whom  he  knew  to  have  been 
formerly  unchaste,  was  held  to  be  bound  by  such  promise. 
Such  a  case  and  this  are  not  analogous.  There  the  man  by 
his  promise  overlooks  the  former  shortcomings  of  the  woman, 
and  it  is  a  matter  concerning  him  only.  She  would  have  the 
ability  to,  and  presumably  would,  reform  and  become  a  good 
wife  and  worthy  mother.  This  is  to  the  advantage  of 
^^^  society,  and  not  inconsistent  with  sound  public  policy, 
and  the  law  should  interpose  no  hindrance  thereto.  But  a 
consumptive  woman  is  physically  incapable  of  becoming  a 
healthful  companion  or  the  mother  of  healthy  issue.  It  is 
not  a  condition  that  she  voluntarily  created  or  can  ehange 
at  will.  The  evils  to  follow  her  marriage  could  not  be  con- 
fined to  herself  and  husband,  but  must  of  necessity  concern 
and  injuriously  affect  others.  The  nature  and  natural  se- 
quences of  a  contract  of  marriage  are  such  that  the  state  is 
of  necessity  a  third  party  to,  and  interested  in,  every  such 
agreement.  Its  interests  forbid  the  enforcement  of  such  a 
contract  between  parties  physically  incapable  of  making  the 
married  state  beneficial  to  themselves  or  society. 

We  are  not  disposed  to  take  into  consideration  any  matters 
personal  only  to  the  appellant.  If  he  knew  of  the  nature 
of  respondent's  ailment  when  he  agreed  to  marry  her,  and 
agreed  to  make  her  his  wife  notwithstanding  the  same,  he 
ought  not  to  escape  responsibility  by  reason  of  any  incon- 
venience affecting  only  himself.     But  the  interests  of  the 
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community  and  state  step  in  and,  with  dictates  of  humanity, 
demand  that  no  human  compact  shall  be  upheld  that  has  for 
one  of  its  principal  objects  the  bringing  into  the  world  of 
helpless,  hopeless,  plague-cursed,  innocent  babes.  We  can 
sanction  the  breaking  of  a  promise  and  relieve  from  the 
terms  of  a  deliberate  agreement  only  when  the  alternative 
involves  results  more  deplorable.  Had  these  parties  married, 
it  is  inconceivable  that  any  of  the  important  ends  of  mar- 
riage could  have  been  attained.  It  is  morally  certain  that 
sickness,  grief  and  sorrow  must  have  been  the  sequence  of 
such  a  union.  These  considerations,  with  the  possibility  and 
probability  of  issue  afiOicted  with  this  terrible  malady,  con- 
strain us  to  hold  that  the  marriage  agreement  was  not  bind- 
ing— ^that  it  was  the  privilege  of  either  party  to  withdraw 
therefrom.  Rule  126  of  Qreenhood  on  Public  Policy  reads 
as  follows:  ''No  one  can  estop  himself  from  proving  fact^ 
which  will  **^  show  a  contract  to  be  opposed  to  public 
policy.'*  It  having  been  the  privilege  and,  as  we  believe,  the 
moral  and  legal  duty  of  appellant  to  decline  to  carry  out  the 
agreement,  he  cannot  be  held  responsible  in  damages  for  so 
doing. 

The  following  authorities  bear  on  some  of  the  questions 
here  involved:  TurnbuU  v.  Farnsworth,  1  Wash.  444; 
Standard  Furniture  Co.  v.  Van  Alstine,  22  Wash.  670,  79 
Am.  St.  Rep.  960,  62  Pac.  145,  51  L.  R.  A.  889;  Graves  v. 
Johnson,  156  Mass.  211,  32  Am.  St.  Rep.  446,  30  N.  E.  818, 
15  L.  R.  A.  834 ;  Armstrong  v.  Toler,  11  Wheat.  258,  6  L.  ed. 
468;  Ah  Doon  v.  Smith,  25  Or.  89,  34  Pac.  1093;  Tatum  v. 
Kelley,  25  Ark.  209,  94  Am.  Dec.  717 ;  Woodworth  v.  Bennett, 
43  N.  Y.  273,  3  Am.  Rep.  706;  Gaylord  v.  Soragen,  32  Vt. 

110,  76  Am.  Dec.  154 ;  Ralston  v.  Boady,  20  Qa.  449 ;  Mabin 
V.  Webster,  129  Ind.  430,  28  Am.  St.  Rep.  199,  28  N.  E.  863 ; 
Ryder  v.  Ryder,  66  Vt.  158,  44  Am.  St.  Rep.  833,  28  Atl. 
1029 ;  Gulick  v.  Gulick,  41  N.  J.  L.  13 ;  Kantzler  v.  Grant,  2 

111.  App.  236 ;  Walker  v.  Johnson,  6  Ind.  App.  600,  33  N.  E. 
267,  34  N.  E.  100;  Miller  v.  Rosier,.  31  Mich.  475;  Sprague 
V.  Craig,  51  111.  288;  4  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
pp.  893,  894,  and  note;  Wharton  on  Contracts,  324;  Pollock 
on  Contracts,  337 ;  2  Addison  on  Contracts,  7138 ;  Gould  & 
Pyle's  Cyclopedia  Medicine  and  Surgery;  Story  on  Contracts, 
sec.  675;  Anders'  Practice  of  Medicine,  268,  270-272;  Beach 
on  Modem  Contract  Law,  sees.  1498,  1499. 

Am.  St.  B«p.,  Vol.  120— M 
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The  judgment  of  the  honorable  saperior  court  is  reversed, 
and  the  cause  remanded,  with  instructions  to  dismiss  the  ac- 
tion. 

Mount,  G.  J.,  Dunbar,  Crow,  Hadley,  Fullerton  and  Bud- 
kin,  JJ.,  concur. 


The  Eopistenee  of  Diteiue  a$  a  Defense  to  a  Breach  of  IVomtM  to 
marry  is  diBcussed  iA  Shackleford  y.  Hamilton,  93  Kj.  80,  40  Am. 
St.  Bep.  16«j  TrammeU  t.  Vaughn,  158  Mo.  214,  81  Am.  St.  Bep.  302. 
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IDEMA  V.  COMSTOCK. 

[131  Wis.  16, 110  N.  W.  786.] 

APPEAL. — ^Decision  of  Beferee  Confirmed  by  the  cirealt  court 
OB  a  pure  matter  of  fact  must  be  given  the  same  dignity  on  appeal 
as  if  required  by  the  established  practice  as  to  any  conclusion  of  fact 
made  by  a  trial  court,     (p.  1028.) 

PABTITION. — Sale  Should  not  be  Made  for  the  purposes  of 
partition  unless  necessary  in  order  to  protect  the  parties  from  serious 
losa.     (p.  1028.) 

PABTITION  OB  SAIiE— Test. — The  established  test  of  whether 
a  partition  in  kind  would  result  in  great  prejudice  to  the  owners  is 
whether  the  value  of  the  share  of  each  in  case  of  a  partition  would 
be  materially  less  than  his  share  of  the  money  equivalent  that  could 
probably  be  obtained  for  the  whole,     (p.  1028.) 

PABTITION  OB  SAIiE. — ^Burden  of  Proof  to  establish  the 
necessary  requisites  to  a  sale  of  land  rather  than  a  partition  in  kind 
is  on  the  party  alleging  the  necessity  and  advisability  of  such  sale, 
(p.  1029.) 

Suit  for  partition  in  which  the  only  question  was  whether 
the  property  could  be  partitioned  between  the  parties  without 
a  sale,  plaintiff  claiming  that  it  could  and  the  defendant 
that  it  could  not.  The  referee  reported  to  the  court  that  the 
premises  were  so  situated  that  a  partition  thereof  could  not 
be  made  without  great  prejudice  to  the  owners  otherwise 
than  by  a  sale.  Upon  this  point  the  report  was  excepted  to 
by  the  defendant,  but  sustained  and  coniinned  by  the  court, 
and  the  defendant  appealed. 

E.  G.  Comstock  and  J.  H.  Roemer,  for  the  appellant. 

A.  W.  Sanborn,  for  the  respondent 

*®  MARSHALL,  J.  The  sole  question  here  is  this :  Is  the 
finding  of  the  referee  that  neither  the  premises  nor  any  dis- 
tinct portion  thereof  is  so  situated  that  a  partition  thereof 
can  be  made  vnthout  great  prejudice  to  the  owners,  against 
the  clear  preponderance  of  the  evidence  t 

(1027) 
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The  subject  with  which  the  referee  had  to  deal  was  a  pure 
matter  of  fact,  therefore,  his  decision,  confirmed  by  the  circuit 
court,  must  be  gfiven  the  same  dignity  on  appeal  as  is  required 
by  the  established  practice  as  to  any  conclusion  of  fact  made 
by  a  trial  court. 

True,  as  argued  by  counsel  for  appellant,  the  judicial  rule 
of  long  standing  is  that  a  sale  should  not  be  made  for  the 
purposes  of  partition  unless  that  is  necessary  in  order  to 
protect  the  parties  from  serious  loss.  That  rule  was  deTel- 
oped  and  established  in  equity:  4  Pomeroy's  Equity  Juris- 
prudence, 3d  ed.,  sees.  1387,  1390.  We  need  not  investigate 
the  decisions  in  that  field,  because  the  equitable  rule  has  been 
made  a  matter  of  written  law  providing  for  a  sale  for  the 
purposes  of  partition  only  when  a  partition  in  kind  would 
result  in  *' great  prejudice  to  the  owners":  Stats.  1898,  sec. 
3119.  The  term  "great  prejudice  to  the  owners"  refers  to 
pecuniary  loss.  That  was  the  view  taken  in  Vesper  v.  Fams- 
worth,  40  Wis.  357,  where  a  guide  is  found  for  administering 
the  statute,  phrased  thus:  The  court  should  "ascertain 
whether,  if  the  premises  be  partitioned,  the  value  of  the  share 
of  each  owner  will  be  materially  less  than  his  or  her  probable 
share  of  the  purchase  money  in  case  the  premises  are  sold. 
If  so,  a  sale  will  be  proper,  for  the  injury  which  will  warrant 
a  sale  we  understand  to  be  a  pecuniary  injury."  So  the 
established  test  of  whether  a  partition  in  kind  would  result 
in  "great  prejudice  to  the  owners"  is  whether  the  value  of 
the  share  of  each  in  case  of  a  partition  would  be  materially 
less  than  his  share  of  the  money  equivalent  that  could  proba- 
bly be  obtained  for  the  whole. 

An  examination  of  the  evidence  satisfies  us  that  the  referee, 
^^  and  the  trial  court  in  confirming  the  former's  report,  ap- 
plied the  law  as  above  indicated.  The  evidence  was  directed 
to  the  situation  of  the  property  and  its  physical  character- 
istics, necessarily  controlling  the  question  of  whether  it  was 
practicable  to  divide  the  same  between  the  parties  according 
to  their  respective  interests,  giving  to  each  his  share,  quantity 
and  quality  relatively  considered,  without  materially  lessen- 
ing the  money  value  of  the  several  interests.  Our  examina- 
tion of  the  evidence  also  satisfies  us  that  the  referee  and  the 
court  appreciated  the  rule  that  the  burden  of  proof  to  estab- 
lish the  statutory  requisite  to  a  sale  was  on  the  party  alleging 
the  same.  So,  as  indicated  at  the  outset,  the  case  comes  down 
to  the  simple  proposition  of  whether  the  decision  complained 
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of  has  sufficient  support  in  the  evidence  that  it  cannot  be 
rightly  said  to  be  contrary  to  the  clear  preponderance  thereof. 
It  does  not  seem  that  we  should  recite  the  evidence  in  de- 
tail in  this  opinion  for  the  purpose  of  demonstrating  the  cor- 
rectness of  the  conclusion  to  which  we  have  arrived.  Such 
demonstration,  it  is  thought,  should  be  avoided  where  there 
are  no  special  circumstances  calling  therefor.  There  are  none 
in  this  case.  Several  witnesses  were  examined  and  cross-ex- 
amined. All  of  them  were  called  by  the  respondent.  The 
general  effect  of  their  evidence  is  that  the  two  forties  of  land 
are  located  at  a  considerable  distance  from  any  settlement; 
are  chiefly  valuable  for  the  timber  thereon;  that  a  partition 
between  the  parties  would  result  in  one  becoming  the  owner 
of  one  and  a  fraction  of  a  forty-acre  tract,  the  other  the 
possessor  of  a  small  fraction  of  such  a  tract;  that  such  frac- 
tion would  not  be,  under  the  circumstances  characterizing 
the  land  in  question,  ordinarily  salable  at  the  full  value  which 
it  would  represent  as  a  part  of  a  considerable  body  of  land; 
that  large  bodies  of  land  are  more  salable  than  small  ones; 
and  that  a  mere  small  fraction  of  a  government  subdivision, 
except  in  special  circumstances,  is  not  salable  at  all.  The 
evidence  in  the  whole .  has  been  carefully  examined,  and 
though,  it  is  true,  ^  the  necessity  for  a  sale  is  not  as 
definitely  established  as  one  would  like  to  see  in  such  a  case, 
it  is  not  without  merit  to  an  extent  warranting  us  in  holding 
that  the  finding  complained  of  is  against  the  clear  preponder- 
ance of  the  evidence. 

By  the  COURT.    The  judgment  is  affirmed. 

Timlin,  J.,  took  no  part 


Fartition  bjf  Sale  may  be  decreed,  rather  than  a  division  in  kind,  when 
obviously  to  the  advanta^  of  the  parties:  Butherford  v.  Butherford, 
116  Tenn.  383,  115  Am.  St.  Bep.  799;  Oilman  v.  Boden,  136  Mich. 
125,  112  Am.  8t.  Bep.  356;  Croston  y.  Male,  56  W.  Ya.  205,  107  Am. 
St.  Bep.  918^  and  cases  cited  in  the  cross-reference  note  thereto. 
In  fact,  partition  bj  sale  is  a  matter  of  right  when  the  conditions 
prescribed  by  statute  to  authorize  a  sale  exist:  Wilson  v.  Bogle,  05 
Tenn.  290,  49  Am.  8t  Bep.  929. 
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BAUTZ  V.  ADAMS. 

tl81  Wia.  152,  111  N.  W.  «9.] 

MOBTOAOE,  Diflcbarga  at  hj  m  HortgagM  Who  Iim  Oeaiad 
to  1)0  fho  OwBor  of  tho  IndobtednoBO. — ^Though  the  mdebtedneas  to 
secure  which  o  mortgage  was  giyen  has  been  transferred,  the  release 
of  the  mortgage  of  record  by  the  original  mortgagee  protects  a  bona 
fide  purchaser  or  encnmbraneer  having  no  notice  of  the  assignment, 
it  not  having  been  filed  for  record,     (p.  1032.) 

HOBTGAQB— Paymoat  to  the  Original  Mortgagee  Who  has 
Oeaaod  to  be  the  Owner  of  the  Mortgage  IndebtedneM^ — The  maker 
of  a  negotiable  note  secured  bj  mortgage  is  not  protected  b^  tbe 
recording  act  in  paying  the  mortgage  indebtedness  to  the  onginil 
mortgagee  and  taking  a  release  from  him,  where  he  has  not  posses- 
sion of  the  note  secured  nor  authority  from  the  real  owner  thereof  to 
receive  payment,     (p.  1034.) 

APPEAZff— Presnmption  Against  Error^ — On  appeal,  the  Re- 
sumption is  against  error,  and  in  testing  the  sufficiency  of  the 
record  to  support  the  judgment,  it  must  be  affirmed  unless  error 
appears  with  reasonable  deamesa.    (p.  1035.) 

APPEAIr— Ambigaoaa  Findings^  Oonstmction  of. — ^If  the  find- 
ings of  a  trial  court  are  ambiguous,  that  one  of  two  reasonably 
probable  meanings  will  be  adopted  that  will  support  the  judgment, 
rather  than  the  one  which  will  defeat  it.     (p.  1035.) 

PAYMENT  of  a  Note  Becnred  by  a  Mortgage  Made  to  ths 
Agent  of  the  Original  Mortgagee  after  he  had  assigned  the  indebt- 
edness is  nevertheless  good,  if  the  assignee  permitted  sach  agent 
to  represent  himself  as  having  authority  to  do  what  he  did,  and  he 
had  for  many  years  acted  as  the  agent  of  such  assignee  in  receiving 
payment  of  principal  and  interest  on  loans  made  by  lum.     (p.  1035.) 

PRINCIPAL  AND  AOENT— Authority  to  BeceiYe  Payment  of 
Mortgage  Note. — ^If  a  person  is  not  the  owner  or  possessor  of  a  note 
and  mortgage,  authori^  to  him  to  receive  payment  of  the  indebted- 
ness is  essential  to  extinguishing  the  security.  This  authority  may 
be  established  by  circumstances  showing  its  existence  with  reasonable 
certainty,  and  need  not  be  expressed  in  writing  or  otherwise  direetly 
established,     (p.  1036.) 

APPBAIr— Absence  of  Finding;  When  not  Fatal.— If  a  fact 
essential  to  support  a  judgment  in  a  case  in  equity  does  not  appear 
to  have  been  found  by  the  trial  court,  but  does  appear  from  the 
record  with  reasonable  certainty  to  exist,  it  may  be  found  on  appeal, 
and  judgment  directed  accordingly,     (p.  1037.) 

Suit  to  foreclose  a  mortgage  made  hy  Mary  N.  Adams  to 
Wilhelm  Woldt,  December  5,  1891,  due  in  four  years.  When 
the  mortgage  was  executed,  C.  W.  Milbrath  was  authorized 
by  power  of  attorney,  duly  recorded,  to  act  as  attorney  in 
fact  of  the  mortgagee,  and  under  such  power,  on  January, 
1892,  he  assigned  and  delivered  the  note  to  the  plaintiff,  who 
thereafter  continued  in  possession  thereof,  but  the  assignment 
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was  not  recorded  until  August  30,  1905.  The  mortgagor  con- 
veyed the  premises  to  Milbrath  April  2,  1892,  and  the  latter 
conveyed  to  Gustav  C.  Mueller  June  3,  1904,  who,  in  turn, 
on  Mareh  4,  1905,  conveyed  to  George  IL  Hinkley.  The 
latter  purchased  the  premises  subject  to  the  mortgage  and 
the  indebtedness  therein  described,  and  was  furnished  an  ab- 
stract showing  the  mortgage  to  be  still  outstanding.  He  was 
inf onned  that  Milbrath,  acting  under  his  power  of  attorney, 
could  receive  payment  of  the  principal  and  interest  and  dis- 
charge the  mortgage,  and  on  April  6,  1905,  Hinkley,  by  his 
personal  check,  paid  to  said  Milbrath  as  attorney  for  the  orig- 
inal mortgagee  the  whole  amount  of  the  mortgage  indebted- 
nesSy  and  received  from  Milbrath  a  satisfaction  and  discharge 
of  ihe  mortgage,  and  the  latter  was  duly  recorded  April  7, 
1905.  The  payment  so  made  by  Hinkley  was  without  any 
knowledge  of  the  assignment  of  the  mortgage  or  that  the 
plaintiff  in  this  suit  had  any  interest  therein,  while,  as  a 
matter  of  fact,  though  plaintiff  was  the  owner  and  holder 
of  the  note,  he  permitted  Milbrath  to  represent  himself  as 
authorized  to  receive  payment  and  to  satisfy  the  mortgage. 
The  amount  received  was  placed  to  the  credit  of  the  plaintiff 
on  the  books  of  C.  E.  Milbrath  Company,  of  which  said  Mil- 
brath was  president,  but  the  plaintiff  in  fact  received  no 
mon^. 

The  court  held  that  the  mortgage  had  been  extinguished, 
and  rendered  judgment  in  favor  of  the  defendants.  The 
plaintiff  appealed. 

J.  T.  Drought  and  h.  A.  OlweU,  for  the  appellant. 

IL  L.  Wood,  for  the  respondent 

^*^  MARSHALL,  J.  So  far  as  the  findings  are  concerned, 
to  the  effect  that  Hinkley  paid  the  mortgage  indebtedness 
to  G.  W.  Milbrath  on  the  faith  of  the  taiortgage  appearing 
of  record  in  the  name  of  Wilhelm  Woldt,  and  a  power  of 
attorney  thus  appearing  authorizing  Milbrath  to  loan  money 
upon  mortgages  and  to  release,  satisfy  or  assign  all  notes 
and  mortgages  owned  by  Woldt,  and  to  collect  all  rents  and 
lease,  sell  and  convey  all  real  estate  and  personal  property, 
and  to  perform  other  acts  for  and  in  the  name  of  said  Woldt, 
whether  they  are  open  to  successful  attack  as  contrary  to  the 
clear  preponderance  ^^^  of  the  evidence  is  not  deemed  ma- 
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terial.    Therefore,  we  will  not  follow  in  detail  the  argument 
of  counsel  for  appellant  on  that  branch  of  the  case. 

The  evidence  is  undisputed  that  the  official  records,  at  the 
time  Hinkley  paid  the  money  to  Milbrath,  showed  that  the 
mortgage  was  outstanding  in  the  name  of  Woldt  and  that 
C.  W.  Milbrath  was  his  attorney  to  do  the  things  heretofore 
mentioned.  It  is  also  undisputed  that  interest  on  the  note,  as 
the  same  became  due,  was  for  many  years  paid  to  Milbrath 
and  by  him  paid  to  the  one  entitled  thereto  on  production  of 
the  paper,  and  that  Hinkley  and  his  agent,  supposing  from 
the  state  of  the  record  that  Milbrath  possessed  authority  to 
receive  payment  of  the  principal  of  the  note  and  to  discharge 
the  mortgage,  made  such  payment  and  received  a  release  of 
the  mortgage,  as  stated  in  the  findings.  Whether  Hinkley 
was  warranted  in  relying  on  the  record  as  he  did  is  the  first 
question  to  be  determined. 

Counsel  for  respondents,  in  support  of  the  affirmative  of 
the  proposition  stated,  cite  Marling  v.  Nommensen,  127  Wis. 
363,  115  Am.  St.  Rep.  1017,  106  N.  W.  844,  5  Ij.  R.  A.,  N.  S., 
412;  Friend  v.  Yahr,  126  Wis.  291,  110  Am.  St.  Rep.  924, 
104  N.  W.  997, 1  L.  R.  A.,  N.  S.,  891 ;  and  Mason  v.  Beach,  55 
Wis.  607,  13  N.  W.  884.  A  brief  analysis  thereof  will  suffice 
to  show  that  they  do  not  apply  to  the  situation  before  us. 

In  Mason  v.  Beach,  55  Wis.  607,  13  N.  W.  884,  the  dis- 
charge of  the  mortgage  was  made  by  the  plaintiff  pending 
foreclosure  thereof  after  he  had  transferred  his  interest  to 
another  who  concealed  the  transaction.  The  court  held  that, 
under  the  statute  permitting  an  action  after  the  transfer  of 
the  plaintiff's  interest  to  be  continued  in  his  name  or  in  the 
name  of  the  assignee,  in  case  no  substitution  is  made,  as  to 
persons  having  no  notice  of  the  transfer,  the  plaintiff  is  to  be 
regarded  as  possessing  authority  to  deal  with  the  subject  of 
the  litigation  as  owner  thereof.  No  comment  is  necessary  to 
show  that  such  doctrine  does  not  rule  this  case. 

In  Friend  v.  Yahr,  126  Wis.  291,  110  Am.  St.  Rep.  924, 
104  N.  W.  997,  1  L.  R.  A.,  N.  S.,  891,  the  plaintiff  dealt  with 
the  real  estate  ^^®  by  taking  an  assignment  of  a  mortgage 
thereon  and  a  note  secured  thereby,  relying  on  a  release  of 
a  prior  mortgage  by  the  person  having  title  thereto  of  record. 
On  that  branch  of  the  case  the  question  of  whether  one  is 
warranted  in  paying  a  mortgage  indebtedness  to  the  record 
owner  relying  wholly  on  the  record,  the  securities  not  being 
in  possession  of  such  owner,  was  not  involved.    The  preeiae 
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point  decided  is  indicated  by  the  following  language  used  in 
the  opinion:  "A  person  taking  a  mortgage  from  the  payee 
will  not  be  held  chargeable  with  notice  that  the  notes  secured 
in  the  first  mortgage  have  been  assigned,  but  he  may  rely 
upon  the  record,  as  showing  title  in  his  mortgagor." 

On  the  question  of  whether  the  mortgage  discharged  was 
extinguished  as  between  the  owner  thereof  and  the  payor  the 
ease  turned  on  whether  the  record,  but  not  the  real,  owner 
who  made  the  release  had  possession  of  the  securities  with 
authority  to  collect  the  indebtedness  at  the  time  payment  was 
made. 

In  Marling  v.  Nommensen,  127  Wis.  363,  115  Am.  St.  Rep. 
1017,  106  N.  W.  844,  5  L.  E.  A.,  N.  S.,  412,  the  person  claim- 
ing  that  effect  should  be  given  to  a  release  of  a  mortgage  by 
the  record  owner  dealt  with  the  real  estate  by  purchasing  the 
same  on  the  faith  of  such  release.  That  involved  the  question 
decided  in  the  first  branch  of  Friend  v.  Yahr,  126  Wis.  291, 
110  Am,  St.  Eep.  924,  104  N.  W.  997,  1  L.  B.  A.,  N.  S.,  891. 
The  mortgage  indebtedness  had  been  paid  to  such  record 
owner  after  he  had  assigned  the  note  and  mortgage  and 
parted  with  possession  thereof  to  another,  who  failed  to 
record  his  assignment,  as  in  this  case.  These  contentions 
were  made:  1.  The  debt  secured  by  the  mortgage  is  paid  and 
the  mortgage  therefore  extinguished;  2.  The  defendant  is 
entitled  to  protection  by  the  recording  act  in  dealing  with 
the  realty,  as  he  did,  in  the  belief  that  the  release  of  the 
mortgage  was  duly  authorized.  The  court  said  as  to  the  first 
proposition,  it  **is  fully  negatived  by  our  former  decisions. 
The  maker  of  a  negotiable  promissory  note  can  satisfy  it  only 
by  payment  to  the  owner  at  the  time  or  to  such  owner's 
authorized  agent.  If  the  recipient  of  the  money  ^^'^  is  not 
actually  authorized,  the  payment  is  ineffectual  unless  in- 
duced by  unambiguous  direction  from  the  owner  or  justified 
by  actual  possession  of  the  note":  Citing  Bartel  v.  Brown, 
104  Wis.  493,  80  N.  W.  801 ;  Kohl  v.  Beach,  107  Wis.  409,  81 
Am.  St.  Rep.  849,  83  N.  W.  657,  50  L.  R.  A.  600 ;  Loizeaux  v. 
Fremder,  123  Wis.  193,  101  N.  W.  423.  On  the  second  point 
the  court  held  that  the  assignee  of  the  mortgage,  by  allowing 
the  assignor  to  appear  of  record  as  owner,  was  estopped  from 
claiming  want  of  authority  of  the  latter  to  discharge  the 
mortgage  as  to  the  person  who  purchased  the  land  on  the 
faith  of  such  discharge.  Thus  a  clear  distinction  ^^was  drawn 
between  the  status  of  one  as  regards  the  owner,  under  an 
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unrecorded  assignment,  of  a  mortgage  <m  his  land,  who  baa 
paid  the  mortgage  indebtedness  to  the  record  owner  of  saeh 
mortgage  and  obtained  a  release  from  him,  and  his  statos  as 
regards  a  person  who,  relying  npon  the  record  of  such  a  re- 
lease, has  dealt  with  the  land  by  taking  a  mortgage  thereon 
or  deed  thereof. 

From  the  foregoing  it  seems  plain  that  Hinkl^  was  in- 
excusably negligent  in  paying  the  mortgage  indebtedness  to 
Milbrath,  relying  for  the  latter 's  authority  solely  on  the  con- 
dition of  the  record  as  regards  the  ownership  of  the  securitieB 
and  the  authority  of  Milbrath.  If  the  i)ayment  had  been 
made  to  the  record  owner  himself  after  he  parted  with  the  title 
and  possession  of  the  securities,  it  would  not,  as  we  have  seen, 
have  worked  any  prejudice  to  the  appellant  as  regards  the 
maker  of  the  note  or  person  liable  for  the  indebtedness. 
Payment  of  the  indebtedness,  to  be  sufficient  to  extingoish 
the  mortgage,  could  only  be  made  to  the  owner  of  the  secur- 
ities or  his  authorized  agent,  and  authority  of  the  agent  could 
not  be  implied  except  from  possession  by  him  of  the  seeur- 
iti».  In  Bartel  v.  Brown,  104  Wis.  493,  80  N.  W.  801,  the 
court  thus  declared  the  law  to  be:  ^^The  importance  of  pro- 
tecting the  holders  of  commercial  paper  is  so  great  that  to 
warrant  finding  that  a  person  who  assumes  to  have  authority 
to  receive  payment  of  the  principal  ^^^  sum  on  any  such 
paper  has  such  authority,  possession  of  the  paper  itself  by 
such  person,  or  proof  aliunde  of  express  authority,  is  in- 
dispensable. ....  If  money  be  due  on  a  written  security, 
it  is  the  duty  of  the  debtor  to  see  that  the  person  to  whom  he 
pays  it  is  in  possession  of  the  security.  ....  The  payor  is 
negligent  if  he  relies  on  anything  less,  and  must  abide  the 
event  of  being  able  to  establish,  by  clear  and  satisfactory  evi- 
dence, an  express  agreement  between  the  holder  of  the  secur- 
ity and  the  supposed  agent,  authorizing  the  latter  to  repre- 
sent the  former  in  the  transaction.'' 

So  it  will  be  seen  that  implied  authority  of  Milbrath  to  re- 
ceive the  money  from  Hinkley  for  the  owner  of  the  note  and 
mortgage  could  be  based  only  on  possession  by  him  of  the  se- 
curities and  capacity  to  deliver  the  same  upon  payment  being 
made.  It  being  conceded  that  he  did  not  have  possession, 
payment  to  him  did  not  affect  the  right  of  appellant,  as  to  the 
payor,  unless  the  appellant  expressly  authorized  Milbrath  to 
receive  the  money  for  him. 
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Whether  the  learned  trial  court  grounded  the  judgment 
wholly  on  the  theory  that  Hinkley  was,  by  the  recording  act, 
warranted  in  treating  Woldt  as  owner  of  the  securities  and 
Milbrath  as  entitled  to  represent  him  does  not  appear  with 
absolute  clearness.  After  finding  in  detail  all  the  facts  bear- 
ing on  that  phase  of  the  case,  the  court  found  that  plaintiff 
permitted  Milbrath  to  represent  himself  as  having  authority 
to  do  what  he  did,  and  that  he  and  his  company  had  for  many 
years  acted  as  plaintiff's  agent  in  loaning  money  upon  notes 
and  mortgages  and  receiving  payment  of  principal  and  inter- 
est thereon,  a  regular  account  being  kept  between  them  of  the 
transactions,  and  that  payment  was  received  from  Hinkley 
by  Milbrath  and  credited  by  him  to  appellant  on  his  com- 
pany's books,  but  without  appellant's  knowledge.  If  that 
means  no  more  than  that  appellant  permitted  Milbrath  to  rep- 
resent himself  as  authorized  to  do  what  was  done  because  of 
neglect  to  put  the  assignment  on  record,  it  is  immaterial,  as 
we  have  seen.  The  finding  is  somewhat  ambiguous,  as  we 
read  it.  ^^  If,  as  a  whole,  it  means  that  Milbrath  was  ex- 
pressly permitted  by  appellant  to  receive  money,  principal  or 
interest,  as  the  same  became  due  on  notes  and  mortgages  ob- 
tained by  the  latter  through  the  former's  agency,  including 
the  one  in  suit,  and  to  pay  the  money  over  to  appellant  upon 
production  of  the  securities,  then  the  judgment  complained  of 
is  righty  if  there  is  evidence  warranting  the  finding. 

The  presumptions  are  rather  against  the  existence  of  error 
than  in  favor  thereof :  Edwards  v.  Smith,  48  Wis.  254,  3  N. 
W.  758 ;  Heer  v.  Warren-Scharf  A.  P.  Co.,  118  Wis.  57,  64, 
94  N.  W.  789.  Error  must  clearly  appear  to  be  efficient  to 
disturb  the  decision  of  a  trial  court.  So  we  should  approach 
the  consideration  of  such  a  question  as  that  in  hand  from  the 
viewpoint  that  the  leaning  should  be  toward  supporting 
rather  than  defeating  the  judgment,  while  not  hesitating  to  do 
the  latter  for  prejudicial  error  efficiently  appearing. 

In  construing  an  ambiguous  finding  the  same  rule  should 
prevail  as  in  the  construction  of  a  contract  or  a  law.  That 
one  of  two  or  more  reasonable  probable  meanings  of  the  lan- 
guage used  should  be  adopted  which  will  make  the  same  mate- 
rial and  will  support  the  judgment  rather  than  one  which  wiU 
defeat  it,  and  in  solving  the  matter  resort  should  be  had  to 
the  evidence  dealt  with  by  the  finding. 

Here,  as  before  indicated,  all  facts  relating  to  the  record 
and  the  question  of  whether  the  situation  in  that  regard  gave 
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Hinkley  good  ground  to  make  the  payment  to  Milbr&th  as 
agent  of  Woldt,  were  covered  before  reaching  the  finding 
in  question.  There  was  left  to  be  considered  the  evidence 
tending  to  show  that  Milbrath  was  authorized  by  appellant 
to  act  for  him  in  receiving  payment  of  the  mortgage  indebted- 
ness. Now,  the  indications  are  pretty  strong  that  the  court 
did  not  intend  to  go  any  further  by  the  finding  under  discus- 
sion than  to  decide  that  appellant  held  Milbrath  out  as  hav- 
ing authority  to  do  what  he  did.  Whether  the  language  used 
would  admit,  reasonably,  of  a  different  construction  under 
^•^  the  rules  before  stated  we  have  concluded  to  resolve  in  the 
negative,  since  counsel  for  respondent  freely  concedes  that 
'^no  finding  was  made  by  the  court  below  as  to  the  authority 
to  collect  the  principal  upon  this  mortgage  so  as  to  constitute 
a  payment  of  the  debt"  Whether  such  authority  existed  or 
not  was  really  the  turning  question  in  the  case,  and  should 
have  been  passed  upon.  Possibly  the  learned  court  intended 
to  do  80  by  the  language  of  the  ninth  finding. 

It  is  contended  that  authority  in  fact  for  Milbrath  to  re- 
ceive the  money  from  Hinkley  for  appellant  was  shown  by  the 
evidence.  So  we  should  examine  the  record  and  determine, 
under  the  established  practice  whether  the  case  can  be  finaUy 
disposed  of  upon  the  appeal,  even  if  the  vital  question  wss 
not  passed  upon  below.  In  such  situation,  if  the  record  dis- 
closes with  reasonable  and  satisfactory  certainty  a  prepon- 
derance of  evidence  in  favor  of  the  existence  of  the  fact  essen- 
tial to  support  the  judgment,  it  may  be  found  here  accord- 
ingly, and  the  litigation  terminated  the  same  as  if  there  were 
a  finding  on  the  point  by  the  trial  court:  Brown  v.  Griswoldy 
109  Wis.  275,  85  N.  W.  363. 

While  express  authority  from  appellant  to  Milbrath  to  re- 
ceive the  money  from  Hinkley  is  essential  to  defeat  the  for- 
mer's claim,  it  is  not  necessary  that  such  authority  should  ap- 
pear in  writing  or  be  established  by  direct  evidence.  There  is 
evidence  undisputed  to  the  effect  that  appellant  obtained  sev- 
eral notes  and  mortgages  from  Milbrath  or  hia  company  be- 
sides the  one  in  question,  and  that  in  all  such  cases  both  the 
principal  and  interest  had  customarily  been  paid  to  Milbrath 
or  said  company  as  collector  for  appellant,  and  the  money 
then  paid  over  to  him  when  he  called  therefor  and  produced 
his  papers.  The  evidence  is  also  all  one  way  that  interest  on 
the  note  in  suit  was,  during  a  period  of  over  ten  years,  col- 
lected and  paid  over  in  that  way,  and  that  business  between 
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Milbrath  and  his  company  and  the  appellant  was  carried  on 
in  such  way  for  some  twelve  or  fifteen  years.  Milbrath  testi- 
fied substantially  ^^^  as  follows:  I  do  not  remember  that  I 
ever  had  authority  from  Bautz  to  collect  principal.  There 
was  never  an3i;hing  said  about  it.  I  do  not  think  we  had  any 
understanding  about  the  collection  of  the  principal  upon  his 
mortgages.  No  talk  of  any  specific  authority  that  I  remem- 
ber. The  company  had  an  account  with  Bautz  on  its  books. 
It  will  be  seen  that  Milbrath  failed  to  deny,  directly,  that  he 
and  his  company  did  have  authority,  generally,  from  Bautz  to 
collect  the  principal  on  his  mortgages  as  had  been  done  from 
time  to  time.  Bautz  testified  that  he  thought  Milbrath  or  his 
company  collected  several  mortgages  for  him ;  that  he  did  not 
tell  them  to  do  so,  but  closed  the  subject  by  saying,  when  a 
mortgage  was  due  and  the  parties  wanted  to  pay,  I  expected 
Mr.  Milbrath  would  receive  the  money  for  me.  All  those  that 
were  paid  that  I  know  of  he  did  receive  the  money  and 
handed  it  over  to  me.  I  always  had  the  notes  and  mortgages 
in  my  possession.  In  addition  there  is  the  significant  circum- 
stance that  Milbrath,  in  the  particular  transaction  and,  ap- 
parently, in  all  the  others,  was  designedly  left  to  appear  as 
the  proper  person  to  discharge  the  mortgages  upon  the  in- 
debtedness being  paid,  and  it  fairly  appears  that,  in  general, 
when  the  principal  of  a  mortgage  was  paid,  all  appellant  did 
in  the  matter  was  to  deliver  his  papers  to  Milbrath,  leaving 
the  latter  to  clear  the  record  and  to  transmit  such  papers  to 
the  persons  entitled  thereto.  Such  evidence,  circumstantial 
and  direct,  points  so  strongly  to  the  existence  of  actual  au- 
thority in  Milbrath  to  receive  the  money  from  Plinkley  as 
appellant's  agent  that  a  finding  to  that  effect  certainly  could 
not  be  disturbed  as  against  the  clear  preponderance  of  the 
evidence.  We  are  constrained  to  hold,  without  further  dis- 
cussing the  evidence  in  detail,  that  it  clearly  and  satisfactorily 
preponderates  in  favor  of  the  theory  that  Bautz  expected, 
when  anyone  desired  to  pay  off  any  mortgage  he  had  obtained 
from  Milbrath  or  his  company,  that  the  money  would  be  re- 
ceived as  it  was  in  the  instance  in  question,  and  that  such 
expectation  was  based  on  *®^  general  authority,  authority  in 
fact,  from  him  to  so  transact  the  business. 

The  result  of  the  foregoing  is  that  the  mortgage  in  suit  was 
extinguished  by  the  payment  made  by  Hinkley's  agent  to 
Milbrath,  and  that  the  judgment  should  be  affirmed. 

By  the  COURT.    So  ordered 
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Oil  the  Effect  of  the  Payment  of  a  Mortgage  to  the  reeord  uwner 
and  a  discharge  hj  him,  when  there  is  an  ontstanding  unreeorded 
aaeignment  of  the  mortgage,  see  Marling  v.  Nommensen,  127  Wia.  363, 
115  Anu  St.  Bep^  1017,  and  oaaea  eit^  in  the  eiOM-refarence  note 
there ta 


FREEMAN  v.  MORRIS- 

[131  Win.  21«,  109  N.  W.  983.] 

WILIift— Agreement  to  Make— OonslderatloiL— The  prlTflege  of 
naming  a  child  given  to  a  testator  by  its  parents  is  a  sufficient  con- 
sideration to  support  a  eontract  to  bequeath  property  to  such  child 
(p.  1038.) 

OOMTBACm— PriTUege  of  Naming  Ohild.— The  priTiIege  of 
naming  a  child  may  be  waived  by  its  parents  and  bestowed  upon  an- 
other, and  when  so  bestowed  in  a  eontract  with  a  third  person,  it 
rests  on  such  privity  between  the  parent  and  child  as  to  enable  the 
child  to  ratify  the  transaction  and  enforce  the  contract,  (pp.  1038, 
1039.) 

WILLS— Agreement  to  Make— Indeflnlteneo. — ^A  eontract  to 
bequeath  something  to  a  person  named  without  specifying  any  eertain 
property  or  sum  of  money  is  void  for  indefiniteness  and  uncertainty, 
and  it  is  not  rendered  valid  by  statements  made  to  third  persons 
by  the  testator  that  he  was  going  to  bequeath  to  the  person  named  a 
certain  sum  of  moneyi  nor  by  wills  executed  by  him  bequeathing  such 
sum,  if  such  wills  are  revoked  by  a  later  will  wholly  omitting  sack 
bequest,     (pp.  1039,  1040.) 

Morris  &  Hartwell,  for  the  appellant 

W.  S.  Borronghs,  for  the  respondent. 

^^  SIEBECKER,  J.  It  is  not  seriously  contested  bnt  that 
the  priyilege  of  naming  plaintiff,  given  the  testator  by  her 
parents,  was  a  valuable  one  in  the  eye  of  the  law,  and  that  it 
has  been  treated  as  a  sufficient  consideration  to  support  a  eon- 
tract in  respect  to  it.  This  subject  was  considered,  and  such 
privilege  held  a  valid  consideration  for  a  contract  based  on  it, 
in  the  following  decisions :  Babcock  v.  Chase,  36  N.  Y.  Supp. 
879;  Parks  v.  Francis'  Admr.,  50  Vt.  626,  28  Am.  Rep.  517; 
Wolford  V.  Powers,  85  Ind.  294,  44  Am.  Rep.  16;  Eaton  v. 
Libbey,  165  Mass.  218,  52  Am.  St  Rep.  511,  42  N.  £.  1127; 
Daily  v.  Minnick,  117  Iowa,  563,  91 N.  W.  913,  60  L.  R.  A.  840. 
These  and  other  authorities  cited  therein  also  support  the 
proposition  that,  though  the  privilege  of  naming  a  child  may 
be  one  which  is  regarded  as  belonging  to  the  parents  as  the 
natural  guardians  of  the  child,  they  may  waive  it  and  bestow 
the  benefit  derived  from  it  on  the  child,  and  when  so  bestowed 
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in  a  contract  with  a  third  person,  it  rests  on  such  privity  be- 
tween the  parent  and  child  as  to  enable  the  child  to  ratify  the 
transaction  and  enforce  the  contract  in  its  favor:  See  cases 
cited  above. 

It  is  contended  that  the  court  erred  in  finding  the  contract 
between  plaintiff's  parents  and  the  testator  was  a  sufficient 
and  enforceable  one.  In  support  of  the  claim  it  is  averred 
that  the  terms  of  the  agreement  shown  by  the  evidence  were 
so  indefinite  and  uncertain  that  they  cannot  be  ascertained 
and  enforced.  The  agreement  proven  and  found  by  the  court 
is  that  testator  promised  and  agreed  with  the  plaintiff's 
parents  that,  if  he  were  accorded  the  privilege  of  naming  the 
child,  he  would  in  consideration  thereof  leave  her  something 
at  his  '^*  death,  and  that  this  was  understood  by  the  parties 
that  he  would  give,  devise,  or  bequeath  to  her  some  of  his 
property.  It  is  undisputed  that  testator  named  plaintiff  pur> 
suant  to  this  arrangement  and  at  various  timed  stated  to  third 
persons  that  he  was  going  to  leave  her  some  of  his  property 
for  having  had  the  privilege  of  bestowing  on  her  the  name 
Martha.  He  provided  for  a  bequest  of  five  hundred  dollars 
to  her  in  three  wills  made  by  him;  but  these  were  revoked 
before  he  made  and  executed  his  last  will,  wherein  she  is 
wholly  omitted  as  a  beneficiary.  From  an  examination  of  the 
terms  of  the  agreement  upon  which  plaintiff  predicates  her 
claim,  it  is  apparent  that  they  wholly  omit  to  specify  any 
amount  or  particular  property  as  agreed  upon  to  be  left  to 
plaintiff  by  testator.  This  leaves  absolutely  indefinite  and 
uncertain  what  plaintiff  was  to  receive.  It  is  true  the  agree- 
ment specified  that  he  would  leave  plaintiff  something,  but 
what  that  something  was  to  be  it  is  simply  impossible  to  ascer- 
tain, and,  if  it  be  claimed  to  apply  to  money,  then  we  approach 
no  nearer  to  definiteness,  and  are  still  as  to  the  particular 
amount  within  the  field  of  uncertainty.  The  terms  give  us  no 
standard,  either  expressly  or  by  necessary  implication,  by 
which  the  performance  of  the  agreement  can  be  measured. 

It  is  contended,  however,  that  testator  removed  this  diffi- 
culty by  fixing  five  hundred  dollars  as  the  amount  he  would 
leave  plaintiff  under  his  agreement,  and  that  this  made  it  a 
definite  and  certain  consideration.  This  claim  is  based  upon 
the  facts  that  he  made  such  declarations  to  third  persons  and 
in  wills  which  he  revoked  before  his  death.  The  terms  of  the 
agreement,  however,  are  not  that  plaintiff  was  to  receive  such 
property  or  sum  of  money  as  testator  might  suggest  to  third 
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persons  or  specify  in  a  will  made  by  him.  The  agreement  con- 
tains nothing  to  show  that  any  such  designation  was  to  bind 
testator  and  make  such  specification  the  amount  agreed  upon 
by  the  parties.  Its  terms  wholly  fail  to  determine  the  amount 
or  to  provide  a  means  by  which  it  can  be  ascertained  or  meas- 
ured. We  ^^  receive  no  such  aid  from  testator's  conduct 
or  declarations  as  removes  the  infirmities  inherent  in  the  con- 
tract, and  must  hold  it  invalid  for  indefiniteness  and  uncer- 
tainty: Adams  ▼.  Adams,  26  Ala.  272;  Wall's  Appeal,  111  Pa. 
460,  56  Am.  Rep.  288,  5  AtL  220 ;  Daily  ▼.  Minnick,  117  Iowa, 
663,  91  N.  W.  913,  60  L.  R.  A.  840. 

By  the  COURT.  Judgment  reversed,  and  the  cause  re- 
manded with  directions  that  the  circuit  court  award  judgment 
dismissing  the  complaint. 

Timlin,  J.,  took  no  part. 

A  motion  for  a  rehearing  was  denied  April  9,  1907. 


An  Agreement  to  Make  or  not  to  Make  a  WUl  is  valid:  Teaks  t. 
Bittberner,  70  Neb.  544,  113  Am.  St.  Rep.  802;  Bussell  v.  Sharp,  192 
Mo.  270,  111  Am.  St.  Bep.  490;  Jones  v.  Abbott,  228  HI.  34,  119  Am. 
St.  Bep.  412.  But  the  evidence  to  sustain  such  a  contract  must  be 
elear,  positive  and  convincing:  Laird  v.  Vila,  93  Minn.  45,  106  Am. 
St.  Bep.  420;  Dieken  v.  McKinlej,  163  Dl.  318,  54  Am.  St.  Bep.  471. 

The  Privilege  of  Naming  a  ChUd  is  a  Sufflcient  Coneideration  to  mp- 
port  a  promise  to  pay  him  a  designated  sum:  Eaton  t.  Libbej',  165 
Mass.  218,  52  Am.  St.  Bep.  5JLL 


GIBLIN  V.  NORTH  WISCONSIN  LUMBER  COMPANY. 

[131  Wis.  261,  111  N.  W.  499.] 

JUDOMENT8 — Ooimty  Orders — Failure  of  Ctonsideration. — If 
county  orders  are  adjudged  void,  there  is  a  total  failure  of  considera- 
tion for  a  prior  sale  of  them.     (p.  1044.) 

OOUKTY  OBDEBS — Sale  of— Implied  Warranty.— In  a  sale  of 
county  orders  there  is  an  implied  warranty  that  the  seller  has  title 
and  that  such  orders  are  not  spurious,  false  or  counterfeit,     (p.  1044.) 

JUDGMENTS — ^Tender  of  Defense. — ^If  suit  is  brought  to  de- 
clare certain  county  orders  void  and  to  enjoin  their  paymeiit,  the 
fact  that  the  assignee  of  such  orders  did  not  notify  and  tender  the 
opportunity  to  the  assignor,  as  indorser  of  the  orders,  to  defend  the 
notion  does  not  prevent  the  judgment  in  that  action  from  being 
eondusivoi  if  the  assignor  actually  defended  such  suit.     (p.  1044.) 
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JUBOMENTB — ^Privity  B«tweai  Defendftnts.— The  assignee  of 
eonntj  orders  who  with  the  assizor  thereof  is  a  defendant  to  an  ac- 
tion, in  which  such  orders  are  declared  void,  is  in  privitj  with  such 
assignor,  and  the  judgment  in  such  suit  is  binding  as  between  them. 
(p.  1044.) 

JUDGMENTS — ^Bas  Judicata. — ^If  plaintiff  makes  a  claim  hos- 
tile to  each  and  every  defendant  in  a  suit  asserting  that  an  instru- 
ment for  the  payment  of  money  in  which  each  of  the  defendants 
claims  an  interest,  either  as  present  holder  or  as  privy  to  the  present 
holder,  by  reason  of  being  a  transferrer  of  the  present  holder,  is 
fraudulent  and  void,  and  obtains  a  decree  affirming  his  claim  against 
such  instrument,  it  must  be  held  fraudulent  and  void  in  any  subse- 
quent litigation  between  the  same  parties  however  they  are  arrayed 
mgainst  each  other  in  such  subsequent  litigation,     (p.  1045.) 

JUDOMBNTS— OaaceUatioii  of  Void  Ctounty  Orden.~A  judg- 
ment in  an  action  canceling  and  declaring  void  certain  county 
orders  is  a  decree  quasi  in  rem,  and  establishes  prima  facie  as  against 
all  persons  the  status  of  such  orders,     (pp.  1047,  1048.) 

OONTRAOT8  Against  Public  Policy.— A  contract  to  transfer 
eounty  orders  and  take  chances  on  the  result  of  an  action  expected  or 
threatened  to  be  brought  to  have  them  declared  void  and  their  pay- 
ment enjoined,  made  on  behalf  of  a  corporation  through  its  general 
manager,  who  is  also  chairman  of  the  county  board  of  supervisors, 
IS  opposed  to  public  policy  and  void.     (p.  1048.) 

F.  B.  Lamoreuz  and  H.  B.  Walmsley,  for  the  appellant. 
Wickham  &  Farr  and  F.  L.  McNamara,  for  the  respondent. 


TIMLIN,  J.  The  appellant  brought  this  action  at  law 
upon  contract  for  the  sale  of  county  orders  of  Sawyer  county 
aggregating  $2,500,  and  at  the  close  of  the  testimony,  the  trial 
judge  directed  a  verdict  in  favor  of  the  defendant,  and  from 
the  judgment  thereon  dismissing  the  complaint  the  plaintiff 
appeals. 

The  county  orders  and  the  contract  sued  on  came  into  exist- 
ence as  follows:  The  plaintiff  was  sheriff  of  Sawyer  county 
in  the  years  1901  and  1902,  and  in  August  of  the  latter  year 
made  and  presented  to  the  county  board  of  supervisors  of 
that  county  a  claim  for  "compensation  and  expenses  incurred 
in  pursuit  of  Albert  Thompson,  $975;  A.  G.  Lewis,  $890; 
J.  H.  Wagner,  $875 ;  Peter  Wirleck,  $725 ;  Peter  Olson,  $350 ; 
traveled  to  arrest  Charles  S.  Johnson,  4,000  miles,  $400 ;  sub- 
poenaing witnesses  in  Johnson  case,  $150 ;  traveled  to  subpoena 
six  witnesses  in  Johnson  case,  1000  miles,  $100;  conveying 
John  Helms,  charged  with  selling  liquor  without  license, 
$500*';  some  smaller  items  more  definitely  described — the 
whole  aggregating  $5,036.60.  No  dates  of  performing  the 
alleged  services  were  given,  and  the  claim  was  not  itemized 
further  than  shown.    In  his  testimony  in  this  action  plaintiff 
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admitted  facts  showing  that  the  claim  for  the  most  part  was 
false  and  fraudulent.  This  claim  was  certified  by  the  then 
district  attorney  and  verified  by  the  plaintiff.  The  county 
board  of  supervisors  of  Sawyer  county  consisted  of  three 
members,  among  them  a  Mr.  Peck,  chairman  of  the  board, 
who  was  strongly  opposed  to  the  allowance  of  the  claim.  On 
November  6,  1902,  Mr.  Peck  resigned  and  Mr.  Robert  L.  Mo- 
Cormick  was  elected  in  his  place  and  held  until  the  next  spring 
election,  when  he  was  defeated  for  election.  McCormick,  at 
the  time  he  held  the  office  of  supervisor,  and  prior  to  that  time, 
was  an  officer  and  general  manager  of  the  defendant  corporsr 
tion.  The  other  two  members  of  the  county  board  were  James 
Erickson,  a  farmer,  and  Oscar  Holstrom,  a  saloon-keeper. 

After  McCormick  became  a  member  of  the  county  board, 
■•*  and  on  or  about  December  20,  1902,  the  plaintiff  and  his 
attorney  had  a  conversation  with  Mr.  McCormick  concerning 
the  allowance  of  this  claim  at  $2,500,  and  it  was  substantially 
agreed  outside  of  the  session  of  the  board  and  between  Mc- 
Cormick and  the  plaintiff  that  the  board  would  allow  the  bill 
at  $2,500,  and  that  McCormick  would  take  the  county  orders 
to  be  issued  thereon  and  use  them  in  the  payment  of  taxes. 
The  plaintiff  suggested  that  if  the  claim  were  allowed  at 
$2,500  he  would  not  get  that  much  money  because  the  county 
orders  were  at  a  discount,  and  that  if  the  bill  were  allowed 
somebody  might  stop  it,  and  McCormick  thereupon  informed 
the  plaintiff  that  he  would  take  the  orders  at  their  face  be- 
cause he  had  taxes  to  pay,  and  that  he  did  not  think  anybody 
would  stop  the  issue  of  the  orders,  because  $2,500  was  a  rea> 
sonable  sum,  and  if  they  did  he  (McCormids:)  would  take 
care  of  it  and  take  his  chances.  The  claim  was  again  pre- 
sented to  the  county  board  and  allowed  at  $2,500  on  or  about 
January  5,  1903,  McCormick  not  voting.  The  county  orders 
in  question  were  issued  in  payment  of  said  claim  and  delivered 
to  an  employ^  of  the  defendant  corporation,  and  some  dny^ 
thereafter  the  plaintiff  called  at  the  office  of  the  defendant 
and  indorsed  the  coimty  orders  by  signing  his  name  on  the 
back,  leaving  them  in  tlie  possession  of  the  defendant.  The 
defendant  corporation  delivered  the  county  orders  to  the  town 
treasurer,  one  Skogstad,  in  payment  of  part  of  its  taxes  then 
payable  to  the  town  treasurer.  The  plaintiff  and  McCormick 
were  expecting  that  some  of  "their  enemies''  might  bring  in 
injunctions  against  the  payment  of  these  county  orders  or  the 
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allowance  of  this  claim  and  recognized  that  haste  was  neces- 
sary or  at  least  desirable. 

While  matters  were  in  this  condition  A.  M.  Carpenter  and 
the  Chippewa  Farm  Land  Company  on  or  about  February 
25y  1903,  began  a  taxpayers'  suit  against  Sawyer  county,  its 
treasurer,  the  said  three  members  of  its  county  board,  the 
plaintiff,  the  defendant,  and  others  for  the  purpose  of  enjoin- 
ing *•*  the  payment  of  said  county  orders  or  the  receipt  of 
the  same  for  taxes,  or  the  recognition  of  the  same  in  any  man- 
ner as  evidence  of  indebtedness  of  Sawyer  county.  This  suit 
was  also  directed  against  other  county  orders  besides  those  in- 
volYcd  in  this  action.  Skogstad,  who  was  a  defendant  and 
who  had  received  the  county  orders  in  question  in  payment 
of  defendant's  taxes,  served  an  answer  and  cross-bill  asking 
for  affirmative  relief  against  the  defendant  corporation,  to  the 
effect  that  such  corporation  be  required  to  pay  him  in  money 
the  taxes  which  they  had  attempted  to  discharge  by  delivery 
of  said  counly  orders.  The  plaintiff  appeared  and  answered 
in  the  taxpayers'  suit  and  the  defendant  corporation  {ind  the 
three  supervisors  defaulted  therein.  That  suit  was  prose- 
cuted to  judgment,  whereby  '4t  was  ordered,  adjudged,  and 
decreed  that  the  following  orders  issued  by  the  county  clerk 
of  Sawyer  county  on  the  county  treasurer  of  said  county  are, 
and  each  of  them  is,  wholly  illegal  and  void  ....  to  wit: 
....  county  orders  issued  ....  in  favor  of  the  defendant, 
William  Qiblin,  and  numbered  12,085  to  12,091,  inclusive." 
There  was  also  a  perpetual  injunction  decreed  against  pay- 
ing said  orders  or  any  of  them,  or  receiving  the  same  for 
taxes,  or  in  any  manner  recognizing  the  same  as  evidencing 
valid  indebtedness  of  said  Sawyer  county.  On  the  cross-bill 
of  Skogstad  the  defendant  corporation  was  required  to  repay 
to  the  county  the  amount  of  taxes  attempted  to  be  paid  by  the 
defendant  by  means  of  the  illegal  counly  orders  in  question, 
with  interest  from  January  5, 1903,  and  it  did  so. 

^^^  If  we  assume  as  most  favorable  to  the  appellant  that 
there  was  evidence  tending  t#  show  that  the  defendant, 
through  Mr.  McCormick,  purchased  these  county  orders 
from  the  plaintiff  and  agreed  to  pay  $2,500  therefor,  there 
still  remain  many  insuperable  legal  obstacles  to  the  plain- 
tiff's recovery.  One  is  that,  the  county  orders  so  sold  hav- 
ing been  adjudged  in  the  taxpayers'  suit  fraudulent  and  void« 
there  was  a  total  failure  of  consideration :  1  Parsons  on  Con- 
tracts, 9th  ed.,  462,  463,  and  cases;  Bo  we  v.  Blanchard, 
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18  Wis.  441,  86  Am.  Dec.  783.  Another  is  that  in  the  sale 
of  such  non-negotiable  choses  in  action  there  is  an  implied 
warranty  that  the  seller  has  title  and  that  the  chose  is  not 
spurious,  false,  or  counterfeit:  Giflfert  v.  West,  33  Wis.  617; 
Scott  v.  Hix,  2  Sneed,  192,  62  Am.  Dec.  458,  and  cases  in  note ; 
Roehl  V.  Volckmann,  103  Wis.  484,  79  N.  W.  755.  The  decree 
in  the  taxpayers'  suit  having  been  offered  in  evidence,  it  was 
competent  evidence  not  only  against  the  parties  actually  named 
in  said  suit,  but  also  against  all  the  taxpayers  and  citizens  in 
said  county :  State  v.  Rainey,  74  Mo.  229 ;  Clark  v.  Wolf,  29 
Iowa,  197 ;  Sauls  v.  Freeman,  24  Fla.  209,  12  Am.  St.  Rep. 
190,  4  South.  525 ;  *««  Bear  v.  Board  of  Co.  Commrs.,  122  N. 
C.  434,  65  Am.  St.  Rep.  711,  29  S.  E.  719 ;  Scotland  Co.  v.  Hill, 
112  U.  S.  1&3,  5  Sup.  Ct.  Rep.  93,  28  L.  ed.  692.  Both  the 
plaintiff  and  defendant  in  this  cause  were  parties  to  that  tax- 
payers' suit  brought  by  Carpenter  and  another  to  enjoin  pay- 
ment of  the  county  orders  in  question. 

The  appellant  seeks  to  avoid  the  effect  of  the  foregoing  by 
two  propositions :  First,  he  contends  that  in  an  action  brought 
by  a  plaintiff  against  several  defendants  the  judgment  or  de- 
cree therein  is  not  conclusive  upon  two  or  more  of  said  de- 
fendants in  a  subsequent  controversy  between  themselves  over 
the  same  subject  matter ;  second,  that  where  a  judgment  or  de- 
cree is  not  conclusive  it  is  not  evidence  at  all — citing  to  the 
first  proposition  24  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  731,  733, 
and  cases  there  referred  to ;  and  citing  to  the  second  proposi- 
tion Pioneer  S.  &  L.  Co.  v.  Bartsch,  51  Minn,  474,  38  Am.  St. 
Rep.  511,  53  N.  W.  764,  which  declares  that  the  rule  is  fa- 
miliar that,  ''as  against  anyone  except  the  parties  and  their 
privies,  a  judgment  is  evidence  only  of  the  fact  of  its  recov- 
ery." We  are  reminded  that  the  lumber  company,  defendant, 
did  not  tender  the  defense  of  the  taxpayers'  action  to  the 
plaintiff,  and  it  is  asserted  that  there  was  no  privity  between 
the  defendants  in  that  action,  the  North  Wisconsin  Lumber 
Company  and  William  Giblin.  Upon  these  last  two  proposi- 
tions we  are  convinced  that  no  tender  of  the  defense  of  the 
taxpayers'  suit  to  Qiblin  was  necessary;  he  was  himself  a  de- 
fendant therein  and  controlled  his  own  defense,  and  had  every 
opportunity  to  prove  the  county  orders  in  question  valid  if 
he  was  able  to  do  so,  and  that  in  such  case  the  requirement  of 
tendering  the  defense  of  an  action  to  one  liable  over  to  a 
defendant  has  no  application.  Giblin  was  also  in  privity  with 
the  North  Wisconsin  Liunber  Company.    He  was  its  vendor. 
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The  very  action  that  he  has  now  before  the  court  assumes  and 
is  based  upon  privity  by  contract.  But  the  rule  that  an  adju- 
dication in  favor  of  a  plaintiff  against  two  or  more  defendants 
is  not  binding  upon  such  defendants  is  rather  an  exception 
to  the  rule  that  all  parties  to  a  decree  are  concluded  thereby, 
than  a  rule  itself.  ^•'^  This  exception  relates  to  matters  between 
codefendants  which  are  not  in  themselves  necessarily  involved 
in  the  plaintiff's  contention  against  each  and  all  of  the  defend- 
ants, or  matters  which  are  not  the  main  object  and  purpose 
of  the  plaintiff's  suit;  But  where  the  plaintiff  makes  a  claim 
hostile  to  each  and  every  defendant  in  the  suit,  asserting  that 
an  instrument  for  the  payment  of  money  in  which  each  of  the 
defendants  claims  an  interest  or  has  an  interest,  either  as 
present  holder  or  as  privy  to  the  present  holder  by  reason  of 
being  a  transferrer  of  the  present  holder,  is  fraudulent  and 
void,  and  obtains  a  decree  affirming  his  claim  against  such  in- 
strument, that  instrument  must  be  held  fraudulent  and  void 
in  any  subsequent  litigation  between  the  same  parties  however 
they  are  arrayed  against  one  another  in  such  subsequent  liti- 
gation. In  Louis  V.  Brown  Tp.,  109  U.  S.  162,  3  Sup.  Ct.  Rep. 
92,  27  L.  ed.  892,  the  plaintiff  brought  an  action  at  law  against 
Brown  township  on  bonds  and  interest  coupons  of  the  defend- 
ant township  and  the  defendant  filed  two  pleas  of  former  adju- 
dication. By  the  first  of  these  pleas  it  was  averred  that  in 
an  action  brought  by  one  Hiram  Hippie,  the  owner  of  real 
estate  encumbered  by  mortgage  given  to  secure  the  payment 
of  these  bonds,  which  action  was  against  the  trustees  of  Brown 
to^vnship,  Richard  B.  Hopple  and  others,  and  in  which  Richard 
B.  Hopple  filed  a  cross-bill  alleging  the  bonds  and  mortgage  to 
be  valid  and  praying  that  said  bonds  and  mortgage  might  be 
declared  to  be  valid  and  for  a  decree  of  foreclosure,  it  was  ad- 
judged that  these  bonds  were  void  for  want  of  authority  in 
the  trustees  of  Brown  township  to  issue  the  bonds.  It  was  also 
averred  that  the  plaintiff  claimed  under  Richard  B.  Hopple. 
With  reference  to  the  first  plea  the  court  said : 

'*But  if  there  had  been  no  cross-bill,  the  fact  that  both 
Hopple  and  the  trustees  were  placed  as  defendants  in  the  suit 
of  Hippie  does  not  impair  the  conclusive  character  of  the  de- 
cree in  that  case  as  between  those  parties.  The  present  case 
is  precisely  analogous  to  that  of  Corcoran  v.  Chesapeake  & 
Ohio  C.  Co.,  94  U.  S.  741,  24  L.  ed.  190." 

*^®  It  would  be  a  rather  extraordinary  condition  if  county 
orders,  municipal  bonds  overdue,  or  other  non-negotiable  choses 
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in  action  which  have  been  bj  proper  decree  of  a  court  of 
equity  declared  fraudulent  and  Yoid  could  be  dealt  in  and 
bought  and  sold  thereafter,  and  in  every  case  the  purchaser 
would  haye  to  prove  over  again  the  fraudulent  character  or 
invalidily  of  such  choses  in  action,  and  could  not  use  the  de- 
cree declaring  the  paper  invalid  and  fraudulent  to  establish 
prima  facie  such  daim.  This  would  make  judicial  investiga- 
tion of  that  proposition  interminable,  facilitate  fraud,  and 
result  in  many  cases  that  the  things  in  action  would  be  held 
void  in  one  lawsuit  and  valid  in  another,  according  as  evidence 
was  available  or  unavailable  or  the  fortunes  of  litigation 
fluctuated.  It  may  be  answered,  all  this  could  be  obviated  by 
requiring  the  instruments  to  be  surrendered  up  and  canceled 
by  the  original  decree.  But  the  complainant  in  that  case  b 
usually  satisfied  if  he  obtains  an  adjudication  which  protects 
him  or  the  corporation  for  which  he  sues  and  is  not  apt  to 
be  concerned  in  the  protection  of  the  general  public.  Where 
the  instruments  are  negotiable  the  complainant  will  usually 
have  this  inserted  in  his  decree.  Where  they  are  non-negotia- 
ble he  is  apt  to  be  indifferent  In  Simonton  on  Municipal 
Bonds,  section  119a,  it  is  said  that  the  doctrine  of  lis  pendens 
has  no  application  to  negotiable  paper,  and  the  holder  of 
negotiable  bonds  is  not  therefore  affected  by  any  litigation  to 
which  he  is  not  a  party,  and  a  decree  or  judgment  in  such  suit 
will  not  bind  him ;  but  if  he  purchase  such  paper  after  matur- 
ity and  after  it  has  been  adjudged  void,  he  is  bound  by  the 
judgment.  He  also  refers  to  Stewart  v.  Lansing,  104  U.  S. 
505,  26  L.  ed.  866,  which  is  worth  considering  in  this  respect 
Coupon  bonds  of  the  town  of  Lansing  in  New  York  were  fay 
commissioners  executed  to  a  railroad  company  pursuant  to 
an  order  of  the  county  judge  acting  under  authority  of  a  stat- 
ute. Certain  taxpayers  of  the  town  procured  a  writ  of  cer- 
tiorari to  be  issued  from  the  supreme  court  to  the  county  judge 
for  a  review  *^*®  of  this  determination,  and  the  supreme  court 
reversed,  and  in  all  things  held  for  naught,  the  judgment  of 
the  county  judge  appointing  commissioners  and  authorizing 
the  issue  of  the  bonds.  Pending  this  proceeding,  however,  the 
commissioners  issued  the  bonds  to  the  railroad  company,  and 
it  disposed  of  them  to  various  persons,  among  others  to  Stew- 
art, the  plaintiff.  The  supreme  court  saidt  ''As  between  the 
railroad  company  and  the  town,  the  judgment  of  the  supreme 
court  reversing  and  annulling  the  order  of  the  county  judge 
invalidated  the  bonds.     The  judgment  of  reversal  was  equiva- 


April,  1907.]    Giblin  v.  Nobth  Wisconsin  Lumbbb  Co.    1047 

lent  between  these  parties  to  a  refusal  by  the  county  judge  to 
make  the  original  order.  The  next  inquiry  is  whether,  on  the 
evidence,  Stftwart  occupied  in  this  suit  a  better  position  than 
the  town.  That  depends  on  whether  the  testimony  was  such 
as  to  make  it  the  duty  of  the  court  to  submit  to  the  jury,  under 
proper  instructions,  the  determination  of  the  question  whether 
he  was  in  a  commercial  sense  the  bona   fide   holder   of   the 

coupons  sued  for Here  the  actual   illegality   of   the 

paper  was  established.  It  was  incumbent,  therefore,  on  the 
plainti£F  to  show  that  he  occupied  the  position  of  a  bona  fide 
holder  before  he  could  recover." 

After  holding  that  there  was  sufficient  evidence  tending  to 
show  that  Stewart  was  not  a  bona  fide  holder,  it  was  ruled 
that  it  was  not  error  to  direct  a  verdict  in  favor  of  the  town. 
In  this  case  the  invalidily  of  the  bonds  as  against  Stewart 
was  proven  by  the  judgment  of  the  supreme  court  to  which 
Stewart  was  not  a  party,  it  having  been  ascertained  that  he 
was  not  in  a  commercial  sense  the  bona  fide  holder  of  the 
coupons  sued  on.  There  is  some  conflict  and  uncertainty  with 
reference  to  the  admissibility  of  judgments  in  evidence  against 
persons  not  parties  to  the  judgment  or  privy  to  such  parties. 
And  the  rule  is  by  no  means  settled,  and  by  no  means  without 
exception,  that  a  judgment  is  not  evidence  in  any  case  in 
which  it  is  not  conclusive  evidence.  It  is  said  that  **a  record 
may  be  used  to  establish  the  fact  of  such  judgment  and  the 
legal  effect  thereof,  and  cannot  be  collaterally  attacked,  even 
by  strangers.  The  rule  is  stated  by  Sir  James  *^®  Stephen  as 
follows:  'AH  judgments  whatever  are  conclusive  proof  as 
against  all  persons  of  the  existence  of  that  state  of  things 
which  they  actually  affect  when  the  existence  of  the  state  of 
things  so  affected  is  a  fact  in  issue  or  is  or  is  deemed  to  be 
relevant  to  the  issue.'  So,  verdicts  and  judgments  on  ques- 
tions of  a  public  nature,  where  evidence  of  a  general  reputa- 
tion would  be  received,  have  been  admitted,  although  the  par- 
ties were  not  the  same  nor  in  privity,  but  not  as  conclusive 
evidence ;  and,  as  will  hereafter  be  shown,  judgments  in  actions 
in  rem,  in  so  far  at  least  as  they  fix  the  status  of  the  particu- 
lar subject  matter,  may  not  only  be  admissible,  but  may  also 
be  conclusive  in  a  proper  case,  even  against  strangers  to  the 
record":  2  Elliott  on  Evidence,  sec.  1525,  and  cases;  State  v. 
McDonald,  108  Wis.  8,  81  Am.  St.  Eep.  878,  84  N.  W.  171. 

Certain  decrees  in  equity  are  classified  as  quasi  in  rem,  and 
such  decrees  may  be  offered  as  evidence  as  against  any  person 
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with  respect  to  the  particular  property  described  therein  for 
the  purpose  of  establishing  prima  facie  the  status  of  that 
property :  Amdt  v.  Griggs,  134  U.  S.  316, 10  Sup.  Ct.  Rep.  557, 
33  L.  ed.  918 ;  Pry  v.  Taylor,  1  Head,  594 ;  Liginger  v.  Field, 
78  Wis.  367,  47  N.  W.  613.  A  decree  declaring  invalid,  fraud- 
ulent, or  spurious  municipal  obligations  which  are  non-nego- 
tiable but  readily  assignable  is  of  this  latter  class.  Conse- 
quently the  decree  in  the  taxpayers'  suit  mentioned  canceling 
and  perpetually  enjoining  payment  of  the  county  orders  in 
question  was  binding  upon  the  plaintiff  and  defendant  in  this 
action  as  determining  that  said  county  orders  were  invalid 
and  worthless,  first,  because  they  were  both  parties  to  the  tax- 
payers' suit  and  the  matter  of  the  invalidity  and  illegality 
of  these  county  orders  was  a  direct  issue  in  that  action  be^ 
tween  the  plaintiff  and  each  defendant  therein;  second,  be- 
cause they  were  residents  and  inhabitants  of  the  county  for 
and  in  whose  behalf  the  taxpayers'  action  was  carried  on; 
third,  because  the  plaintiff  and  defendant  were  in  privity  in 
said  action  with  respect  to  the  invalidity  of  said  county  or- 
ders ;  and  fourth,  because  the  decree  in  such  case  is  quasi  in 
rem,  and  establishes  prima  facie  as  against  all  persons  the 
'^^  status  of  the  chose  in  action  canceled  up  and  declared 
fraudulent  and  invalid. 

The  appellant  next  contends  that  there  was  an  agreement 
on  the  part  of  the  defendant,  through  McCormick,  to  take 
these  county  orders  for  better  or  worse;  that  is  to  say, 
to  take  them  and  pay  $2,500  therefor,  and  take  its  chances 
on  the  taxpayers'  action  which  was  expected  or  threatened 
We  do  not  think  there  is  any  sufficient  evidence  to  estab- 
lish prima  facie  such  an  agreement  on  the  part  of  the  de- 
fendant, but  if  we  assume  that  there  was  sufficient  evidence 
for  that  purpose,  then  we  would  have  a  case  where  the  chair- 
man of  the  county  board  of  supervisors  and  general  manager 
of  the  defendant  corporation,  having  notice  that  the  taxpay- 
ers' suit  to  cancel  up  the  county  orders  in  question  or  to  en- 
join the  collection  by  the  plaintiff,  Qiblin,  of  his  claim  filed 
with  the  county  board  for  allowance  was  threatened,  agreed 
to  purchase  said  claim  and  pay  $2,500  therefor  and  take  his 
chances  on  the  litigation,  which  means  that  he  would  place 
himself  in  an  attitude  of  hostility  to  the  suit  brought  in  behalf 
of  the  county  by  its  taxpayers  and  defeat  such  suit  if  possible. 
Such  an  agreement,  if  made  by  the  corporation  through  the 
county  chairman  acting  for  it,  would  be  contra  bonos  mores 


April,  1907.]     Williams  v.  Bombbbly  &  Clark  Co.  104& 

and  void.    In  whatever  way  we  look  at  this  ease  the  judgment 
of  the  circuit  court  must  be  affirmed. 

By  the  COURT.    The  judgment  of  the  circuit  court  is  af- 
firmed. 


The  Assignor  of  a  Non-negotiable  Instrument  such  as  a  town  order^ 
warrants,  by  implication,  that  it  is  a  valid  and  subsisting  debt,  and 
that  the  maker  of  the  instrument  is  solvent,  or  will  be  when  it  be- 
comes due:  Merchants'  Nat.  Bank  t.  Spates,  41  W.  Va.  27,  66  Am. 
St.  Bep.  828. 

As  to  Who  are  Bound  by  a  Judgment  for  or  against  a  municipal  or 
other  governmental  body  or  its  officers,  see  the  note  to  Henderson 
V.  Henderson  Bridge  Co.,  105  Am.  St.  Rep.  204.  The  general  rule 
is  that  a  judgment  against  a  county  or  its  legal  representatives  is  a 
matter  of  general  interest  to  all  its  citizens,  and  is  binding  upon 
them,  although  they  are  not  made  parties  thereto,  unless  it  is  im- 
peached for  fraud  or  mistake:  Bear  v.  Board  of  County  Commis- 
sioners, 122  N.  C.  434,  65  Am.  St.  Bep.  711;  Saula  t.  Freeman,  24 
Fla.  209|  12  Am.  St.  Bep.  190. 


WILLIAMS  V.  KIMBERLT  AND  CLARK  COMPANY. 

[131  Wis.  303,  111  N.  W.  481.] 

MASTER  AND  8EB VAKT— FeUow-geryant '8  Negligence— As- 
siimiition  of  Bisks. — An  employ^  is  relieved  from  his  ordinary  assump- 
tion of  the  risks  of  his  fellow-servant's  negligence  upon  the  promise 
of  the  master  to  remove  that  danger  only  for  a  time  reasonably  re- 
quired to  perform  that  promise,  and  when  such  reasonable  time  has  ex- 
pired, the  master's  promise  is  broken  to  the  knowledge  of  the  em- 
ploy6,  and  he  can  no  longer  be  considered  as  relying  thereon. 
What  is  such  reasonable  time  depends  upon  the  circumstances  of  each 
particular  case.    (pp.  1051, 1052.) 

MASTER  AND  SEBVANT—Fellow-genrant's  Negligence — ^As- 
Bomption  of  Bisks. — ^The  fact  that  one  suing  to  recover  for  injuries 
caused  by  the  negligence  of  a  fellow-servant  shows  by  his  complaint 
that  such  servant  was  retained  in  the  service  for  ten  days  after  the 
promise  of  the  master  to  remove  him,  without  any  allegation  of  an 
excuse  for  such  delay,  does  not  necessarily  negative  its  existence  nor 
show  that  the  ten  days'  period  in  question  was  unreasonable,  so  as 
to  deprive  the  plaintiff  of  the  right  to  rely  on  the  promise  of  the 
master,     (p.  1052.) 

MASTER  AND  SERVANT— Negligence  of  Master— Removal  of 
Incompetent  Serrant. — Thd^  master  owes  the  duty  of  immediate  re- 
moval of  an  incompetent  employ^  whenever  he  acquires  knowledge 
of  such  incompetence.  Hence,  he  is  guilty  of  negligence  in  failing 
so  to  remove  in  the  sense,  at  least,  of  conduct  subjecting  him  to  lia- 
bility to  other  employes,     (p.  1052.) 

MASTER  AND  SERVANT -^Incompetent  Fellow-servants — 
Promise  to  Remove — ^Assumption  of  Risks — The  rule  justifying  an  em- 
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PI076  in  temporary  exposure  to  known  risks  upon  the  emplojer^ 
promise  to  remove  the  danger  applies  to  risks  arising  from  the  in- 
competence  of  fellow-employ^  as  well  as  those  arising  from  danger- 
ous machinery,  and  there  is  no  distinction  because  the  danger  results 
from  the  incompetence  of  a  fellow-serrant  using  complicated  ma- 
chinery, instead  of  simple  tools  and  implements,  or  none  at  alL 
(p.  1053.) 

Classon  &  Frank,  for  the  appellant. 

Vilas,  Vilas  &  Freeman,  for  the  respondent. 

^^^  DODOE,  J.  The  appeal  is  from  an  order  sostaining 
demurrer  to  a  complaint  setting  forth  a  canse  of  action  for 
personal  injuries  to  the  plaintiff,  an  employ^  of  the  defendant, 
resulting  from  the  incompetence  and  negligence  of  a  fellow- 
servant.  The  complaint  sets  forth  that  the  plaintiff  was  en- 
gaged in  putting  blocks  of  wood  into  a  barking  machine,  which 
process  engrossed  his  attention  closely ;  that  it  was  the  dnty  of 
another  employ^,  known  as  a  block-piler,  to  cast  the  blocks  of 
wood  into  a  rack  placed  near  the  barking-machine  bo  as  to  be 
convenient  to  plaintiff's  hand;  that  the  block-piler  at  the  time 
in  question  was  one  Van  Haund,  a  Hollander,  who  is  allied 
to  have  been  incompetent  by  reason  of  being  careless  and  reck- 
less in  not  taking  sufficient  time  to  place  the  blocks  in  the  rack, 
but,  on  the  contrary,  was  accustomed  to  throw  them  carelessly 
upon  and  into  said  rack  so  that  they  frequently  came  oyer  the 
same,  endangering  the  plaintiff  while  engaged  in  his  woik. 
It  is  specifically  alleged  that  the  barking  machine  engrossed 
plaintiff's  attention  so  that  he  could  not  perform  his  work  and 
watch  the  block-piler  at  the  same  time  or  know  that  there  was 
danger  of  being  struck  by  a  negligently  *^  thrown  block  so 
as  to  avoid  the  same.  Also,  that  Van  Haund  understood  no 
English  and  the  plaintiff  no  Dutch,  so  that  he  could  not  expos- 
tulate with  or  give  directions  to  the  piler.  It  is  further  al- 
leged that  the  defendant,  well  knowing  the  ignorance  and  in- 
competence of  the  block-piler,  continued  him  in  his  employ 
until,  on  the  third  day  of  February,  by  his  negligence  of  the 
kind  described,  a  block  of  wood  was  thrown  over  and  against 
the  plaintiff  when  engaged  in  his  work  and  he  received  serious 
injury.  It  is  further  alleged  that  prior  to  the  time  of  injury 
plaintiff  had  repeatedly  protested  t^  the  master  against  the 
incompetence  of  this  block-piler,  explaining  the  characteristics 
of  such  incompetence  and  the  character  of  the  peril  therefrom, 
and  that,  especially  about  ten  days  prior  to  the  injury,  he  had 
''entreated"  that  the  block-piler  be  discharged  and  a  compe* 
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tent  one  employed ;  that  thereupon  the  defendant,  by  its  fore- 
man, agreed  that  it  would  discharge  the  block-piler  and  would 
employ  a  competent  person  to  act,  whereupon  plaintiff,  relying 
upon  such  promises  and  believing  they  would  be  fulfilled  and  a 
competent  person  employed,  remained  in  his  employment  until 
the  day  of  the  injury.  Other  averments  generally  necessary  to 
the  cause  of  action  are  not  involved  in  the  discussion  and  need 
not  be  stated.  The  defendant  demurred  to  this  complaint  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  which  demurrer  was  sustained  by  order  July 
21, 1906,  from  which  plaintiff  appeals. 

1.  The  first  ground  of  attack  upon  the  complaint  is  predicated 
upon  the  contention  that  on  its  face  it  shows  that  the  plaintiff 
continued  his  exposure  to  the  known  risk  from  his  fellow-ser- 
vant's incompetence  and  negligence  ^^^  for  more  than  the  time 
reasonably  necessary  to  enable  the  master  to  perform  its  prom- 
ise to  substitute  a  competent  and  careful  workman.  The  law  on 
this  subject  is  nowise  in  dispute.  The  employ^  is  relieved  from 
his  ordinary  assumption  of  the  risks  of  his  fellow-servant 'f 
negligence  upon  the  master's  promise  to  remove  that  danger 
only  for  a  time  reasonably  required  to  perform  that  promise : 
Heatheock  v.  Milwaukee-Platteville  L.  &  Z.  M.  Co.,  128  Wis.  46, 
107  N.  W.  463;  Coolidge  v.  HaUauer,  126  Wis.  244,  105  N. 
W.  568 ;  Erdman  v.  Illinois  S.  Co.,  95  Wis.  6,  60  Am.  St.  Rep. 
66,  69  N.  W.  993 ;  Perriss  v.  Berlin  M.  Works,  90  Wis.  541,  63 
N.  W.  234 ;  Stephenson  v.  Duncan,  73  Wis.  404,  9  Am.  St.  Rep. 
806,  41  N.  W.  337.  When  such  reasonable  time  has  expired 
the  master's  promise  is  broken  to  the  knowledge  of  the  em- 
ploy6,  and  he  can  no  longer  be  considered  as  relying  thereon. 
What  such  reasonable  time  may  be  will,  of  course,  vary  very 
much  with  the  circumstances.  An  engineer  or  a  head  sawyer 
in  a  sawmill,  remote  from  a  settlement,  might  be  much  more 
difiScult  to  replace  with  a  competent  substitute  than  a  mere 
common  laborer  in  a  vicinity  where  laborers  were  numerous; 
or  the  defect  in  a  machine  might  be  of  such  character  as  to 
necessitate  sending  for  new  parts  to  a  remote  place  of  manu- 
facture. Hence,  ordinarily,  the  question  is  one  for  the  jury. 
Nevertheless,  the  situation  presented  may  be  so  clear  that 
reasonable  minds  could  not  differ  with  reference  to  the 
inference  from  all  the  circumstances,  and  in  such  case  it 
may  well  be  the  duty  of  the  court,  with  all  the  facts  before  it, 
to  hold  as  matter  of  law  that  the  reasonable  time  has  been 
exceeded.     This  we  did  in  the  recent  case  of  Heatheock  v.  Mil- 
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waukee-Platteville  L.  &  Z.  M.  Co.,  128  Wis.  46, 107  N.  W.  463, 
where  it  was  held  that  seven  days,  under  the  eircumstances 
there  presented,  transgressed  the  reasonable  time  necessary 
to  guard  the  mouth  of  a  mine  by  a  railing.  Upon  the  author- 
ity of  that  case  there  could  be  little  doubt  that  ten  days  ex- 
ceeded the  time  required  either  to  procure  a  common  laborer  in 
the  place  of  one  whose  incompetence  was  complained  of  or 
to  substitute  some  '^^  other  common  laborer  already  in  de- 
fendant's employ,  in  the  absence  of  very  clear  showing  of 
serious  obstacles  to  so  doing.  But  it  is  not  at  all  essential  to 
good  pleading  that  the  evidence  of  such  excuse,  if  any  there 
be,  should  be  pleaded,  hence  the  failure  of  such  facts  to  appear 
in  the  complaint  does  not  necessarily  negative  their  existence; 
and,  while  we  confess  that  it  is  difficult  to  conceive  of  any 
circumstances  which  could  protract  for  so  long  a  period  the 
time  requisite,  we  are  not  prepared  to  say  that  none  could 
exist,  and  therefore  must  hold  that  the  mere  allegations  of  the 
complaint,  construed  of  course  with  broad  liberality  in  favor 
of  the  cause  of  action,  do  not  necessarily  show  that  the  ten 
days'  period  in  question  was  unreasonable. 

Our  attention  is  urged  to  St.  Stephenson  v.  Duncan,  73  Wis. 
404,  9  Am.  St.  Rep.  806,  41  N.  W.  337,  where  it  was  held  that 
the  complaint  itself  showed  a  similar  period  of  ten  days  to  be 
unreasonable  for  protecting  a  dangerous  saw.  That  case,  how- 
ever, turned  upon  an  express  allegation  of  the  complaint  that, 
before  the  injury  and  after  the  promise  to  repair,  the  defend- 
ant had  ample  time  and  opportunity  to  make  the  repair  but 
neglected  to  do  so.  Indeed,  the  court  expressly  said  that 
but  for  such  allegation  it  could  not  be  said,  as  matter  of  law, 
that  ten  days  was  so  unreasonable  a  period  as  to  exclude  ex- 
pectation that  the  defendant  would  make  good  his  promise  to 
repair.  In  the  complaint  before  us  we  find  no  such  allegation, 
except,  perhaps,  that  the  defendant  negligently  continued  the 
block-piler  in  its  employ  after  said  promise  to  remove  him. 
We  cannot  say  that  this  allegation  must  be  construed  as  deny- 
ing plaintiff's  cause  of  action.  It  must  be  remembered  that 
the  master  owes  the  duty  of  inunediate  removal  of  an  inoom* 
petent  employ^  whenever  he  acquires  knowledge  of  such 
incompetence ;  hence  he  is  guilty  of  negligence  in  failing  so  to 
remove,  in  the  sense  at  least  of  conduct  subjecting  him  to  liabil- 
ity to  other  employes:  Kamp  v.  Ooxe  Bros.  &  C!o^  122  Wia 
296,  99  N.  W.  366. 
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'^*®  2.  Certain  other  radical  grounds  of  attack  upon  the  com- 
plaint are  presented,  though  not  with  perfect  clarity  as  to 
either  the  principle  contended  for  or  their  application  to  the 
situation.  One  of  these  positions  taken  by  the  trial  court,  and 
apparently  still  sought  to  be  sustained  by  respondent,  is  thus 
stated  by  the  trial  court:  *'That  the  rule  where  the  danger  is 
known  and  appreciated  by  the  servant,  and  he  remains  in  the 
employment  upon  the  promise  of  the  master  to  remedy,  he 
does  not  assume  the  risk,  applies  only  in  cases  of  dangerous 
machinery  where  the  master  is  presumed  to  have  a  better 
knowledge  of  the  danger  than  the  servant.  In  other  words, 
that  it  has  no  application  to  ordinary  labor  which  requires  only 
the  use  of  implements  with  which  the  servant  is  as  familiar 
as  the  master.  This  seems  to  be  a  tolerably  well-settled  rule 
according  to  the  authorities." 

If  by  this  is  meant  that  the  rule  justifying  an  employ6  in 
temporary  exposure  to  known  risk  upon  employer's  promise 
to  remove  the  danger  has  no  application  except  to  risks  from 
dangerous  machinery,  it  is  directly  antagonized  by  several 
of  our  own  decisions,  holding  that  it  does  apply  to  risks  aris- 
ing from  incompetence  of  fellow-servants  which,  but  for  such 
promise,  the  employ^  would  be  held  to  assume:  Maitland  v. 
Gilbert  P.  Co.,  97  Wis.  476,  65  Am.  St.  Rep.  137,  72  N.  W. 
1124;  Curran  v.  A.  H.  Stange  Co.,  98  Wis.  598,  74  N.  W.  377 ; 
Kamp  V.  Coxe  Bros.  &  Co.,  122  Wis.  206,  99  N.  W.  366.  True, 
there  is  an  expression  of  doubt  whether  it  applies  to  a  defec- 
tive place  of  work,  such  as  a  caving  ditch,  in  Showalter  v.  Fair- 
banks M.  &  Co.,  88  Wis.  376,  '60  N.  W.  257,  but  no  attempt 
at  decision  to  that  effect  was  there  made.  That  doubt  would 
aeem  to  have  been  resolved  in  favor  of  the  application  of  the 
rule  in  Terkes  v.  Northern  P.  R.  Co.,  112  Wis.  184,  88  Am.  St. 
Rep.  961,  88  N.  W.  33,  where  it  was  applied  to  a  place  of 
work  rendered  unsafe  by  a  slanting  footboard,  and  in  Heath- 
cock  V.  Milwaukee-Platteville  L.  &  Z.  M.  Co.,  128  Wis.  46,  107 
N.  W.  463,  where  the  danger  arose  from  an  unguarded  exca- 
vation in  proximity  to  plaintiff's  place  of  work.  The  argu- 
ment against  the  liability  of  a  *®®  master  pending  a  promise 
to  repair  or  remove  the  danger  that  the  peril  is  open  and 
obvious  and  as  well  known  to  the  servant  as  the  master  indi- 
cates complete  oversight  of  the  real  principle  involved.  Such 
fact  indeed  leads  in  some  cases  to  a  presumption  that  the 
servant  assumes  the  risk  in  absence  of  protest,  but  the  very 
principle  at  the  foundation  of  the  rule  now  under  considera- 
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tion  is  that  the  servant  rebuts  that  presumption  by  a  protest 
and  reliance  on  the  master's  promise  to  remove   the   peril; 
which  assumes,  to  start  with,  that  the  danger  is  open  and  ob- 
vious, at  least  to  the  servant,  or  he  would  have  no  reason  to 
protest.    To  hold  that  a  rule  which  in  its  very  nature  can  have 
no  application  unless  the  danger  is  obvious  does  not  apply 
where  it  is  obvious,  is  a  contradiction  in  terms,  and  the  nega- 
tion of  the  existence  of  any  such  rule.    The  true  principle  ia 
that  a  servant  may,  and  in  law  is  presumed  to,  assume  a  risk 
of  which  he  has  knowledge,  but  that  he  avoids  such  aasump- 
tion  if  he  protests  and  is  induced  by  the  master's  promise  ta 
remove  the  danger  to  incur  that  risk  for  a  time  reasonably 
requisite  for  its  removal.    It  is  not  at  all  bottomed  upon 
upon  any  assumed  superiority  of  knowledge  in  the  master,  as 
is  the  general  duty  to  furnish  reasonably  safe  tools  and  appli- 
ances (Stork  V.  Chas.  Stolper  C.  Co.,  127  Wis.  318,  106  N.  W, 
841),  but  upon  the  right  of  the  employ6  to  refuse  to  assume  the 
risk  of  a  peril  which  he  knows  as  well,  or  even  better,  than 
his  employer.    Obviously,  there  is  no  distinction  in  reason 
because  the  danger  results  from  the  incompetence  of  a  fellow- 
servant  using  complicated  and  dangerous  machinery  instead 
of  simple  tools  and  implements,  or  none  at  alL    The  peril  from 
negligence  in  swinging  a  sledge  or  a  pick  is  as  much,  and  no 
more,  assumed  than  if  he  were  running  a  saw  or  an  engine. 
The  coemployj  has  as  much  right  to  refuse  to  submit  to  the 
one  peril  as  to  the  other,  and  may  as  well  be  induced  to  con- 
tinue by  promise  of  speedy  removal  of  the  incompetent  f eDow- 
servant    Indeed,  the  simplicity  of  the  operation  would  seem 
to   enhance   the   probability  that  he  might  '^^  do  so  consis- 
tently with  reasonable  care.    Thorough  search  discloses  no  au- 
thority for  any  distinction  between  such  cases.    The  respond- 
ent's citations  all  refer  to  promised  repair  of  tools,  appliances, 
or  place  of  labor  and  not  to  removal  of  incompetent  fellow- 
servants.    Whether  a  promise  to  repair  is  any  less  effective 
to  relieve  a  workman  from  assumption  of  risk  from  a  simple 
tool  than  in  case  of  complicated  ones  has  not  been  decided  in 
Wisconsin  and  need  not  be  now,  for  the  question  is  not  pre- 
sented.   We  are  convinced  that  no  distinction  in  that  respect 
exists  between  different  incompetent  fellow-servants  by  reason 
of  the  relative  simplicity  or  complexity  of  the  work  in  which 
they  are  engaged. 

There  is,  of  course,  an  exception  to  the  rule  we  have  been 
discussing  where  the  peril  of  injury  is  so  obvious^  imminent,. 
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momentary,  and  constant,  and  so  unavoidable  by  any  precau- 
tion, that  no  reasonably  prudent  person  would  expose  himself 
to  it  even  temporarily:  Erdman  v.  Illinois  S.  Co.,  95  Wis.  6, 
60  Am.  St.  Rep.  66,  69  N.  W.  993 ;  Maitland  v.  Gilbert  P.  Co., 
97  Wis.  476,  65  Am.  St.  Rep.  137,  72  N.  W.  1124 ;  Curran  v.  A. 
H.  Stange  Co.,  98  Wis.  598,  74  N.  W.  377 ;  Jensen  v.  Hudson 
S.  Co.,  98  Wis.  73,  73  N.  W.  434 ;  Yerkes  v.  Northern  P.  R. 
B.  Co.,  112  Wis.  184,  88  Am.  St.  Rep.  961,  88  N.  W.  33 ;  Coo- 
lidge  V.  Hallauer,  126  Wis.  244,  105  N.  W.  568.  This  is 
really  the  point  decided  in  several  of  the  foreign  cases  cited 
by  counsel  which  dwell  upon  the  open  and  obvious  character 
of  the  peril.  It  is  hardly  contended  that  the  facts  stated 
in  the  complaint  bring  plaintiff  within  this  exception  as  mat- 
ter of  law.  We  are  clear  that  under  this  complaint  facts  may 
appear  fairly  supporting  an  inference  that  an  ordinarily  pru- 
dent person  might  reasonably  believe  that,  temporarily,  he 
could,  by  special  watchfulness  and  caution,  escape  injury  from 
the  negligence  of  his  fellow-servant  in  piling  blocks  in  the  ad- 
joining rack.  Indeed,  the  fact  that  the  plaintiff  did  escape 
for  so  long  a  period  as  ten  days  is  not  without  weight  on  that 
subject :  Maitland  v.  Gilbert  P.  Co.,  97  Wis.  476,  65  Am.  St. 
Rep.  137,  72  N.  W.  1124 ;  Yerkes  v.  Northern  P.  R.  Co.,  112 
Wis.  184,  88  Am.  St.  Rep.  961,  88  N.  W.  33. 

•**  Our  conclusion  is  that  the  direct  allegation  of  the  de- 
fendant's negligence  and  plaintiff's  freedom  from  contribu- 
tory negligence  are  not  so  conclusively  refuted  by  other  facts 
appearing  in  the  complaint  that  proof  admissible  thereunder 
might  not  sustain  a  cause  of  action. 

By  the  COURT.  Order  sustaining  demurrer  is  reversed^ 
and  cause  remanded  for  further  proceedings. 


The  Liability  of  an  Employer  to  an  employ^  injured  by  defective 
appliances,  when  he  has  remained  at  work  after  a  promise  on  the 
part  of  the  master  to  repair  the  defects,  is  discussed  in  the  note  to 
Modem  Frog  and  Crossing  Wprlu  v.  Fries,  119  Am.  St  £ep.  434. 


1056  Amebigan  Stats  Bepobts,  You  120.     [Wisconsin, 


GOOD  LAND  COMPANY  v.  COLE. 

[131  Wis.  467,  110  N.  W.  895.] 

OOSPOBATIOKS— MaiTied  Woman  as  Incoiporator.— Under  t 

statute  providing  that  ''three  or  more  adult  persons,  residents  of  this 
state,  may  form  a  corporation,"  a  married  woman  may  be  an  in- 
corporator, although  two  of  the  three  incorporators  of  the  corpora- 
tion are  husband  and  wife.     (p.  1057.) 

CORPORATIONS— Married  Woman  IncorporatoF— Effect  on 
Separate  Property. — ^The  investment  by  a  wife  of  her  separate  prop- 
erty in  a  corporation  in  which  she  and  her  husband  are  incorporaton 
gives  the  husband  no  control  over  it  by  reason  of  their  relation  to  the 
corporation,     (p.  1058.) 

B.  A.  Cole,  for  the  appellant 
Barry  &  Barry,  for  the  respondent. 

^^  SIEBEGKEB,  J.  In  this  case  appellant  raises  all  of 
the  questions  presented  in  the  case  of  Van  Ostrand  y.  Cole,  131 
Wis.  446,  110  N.  W.  891.  We  find  the  facts  bearing  on  these 
questions  are  the  same  in  the  two  cases,  and  the  decision  upon 
them  in  the  companion  case  rules  this  one  in  respect  to  all 
the  questions  so  presented. 

Appellant,  however,  raises  the  question  that  plaintiff  has 
no  corporate  existence  and  hence  cannot  maintain  this  action. 
Section  1771  of  the  Statutes  of  1898  provides  that  ''three  or 
more  adult  persons,  residents  of  this  state,  may  form  a  cor- 
poration" in  the  manner  and  for  the  purposes  therein  pro- 
vided. The  claim  is  made  that  married  women  are  not  em- 
powered within  the  provisions  of  this  law  to  exercise  the  rights 
of  an  ''adult"  person,  and  that,  if  a  married  woman  is  em- 
powered to  exercise  the  rights  of  an  "adult"  person  under 
the  provisions  of  this  statute,  still  plaintiff's  alleged  incorpora- 
tion is  invalid  because  two  of  the  three  "adult"  persons  who 
attempted  to  incorporate  were  at  the  time  of  its  organization 
husband  and  wife.  The  act  of  forming  a  corporation  as  pro- 
vided by  this  statute,  as  between  the  parties  to  the  undertak- 
ing, is  in  its  nature  contractual.  In  this  view  it  seems  a  nat- 
urcd  consequence  that  any  three  adult  persons  having  the 
power  to  contract  may  form  a  corporation  upon  compliance 
with  and  in  *^^  the  manner  prescribed  by  the  statute.  Ap- 
pellant suggests  that  a  married  woman's  common-law  disabili- 
ties to  contract  persist  as  to  the  exercise  of  this  right.  The  acts 
involved  in  forming  a  corporation  and  in  becoming  a  stock- 
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holder  in  it  are  alike  in  their  character,  and  no  valid  reason 
is  suggested  why  the  statates  removing  the  common-law  disa- 
bilities of  married  women  should  not  apply  with  equal  force 
to  both,  and  if  she  is  empowered  to  make  contracts  respecting 
the  purchase  and  ownership  of  stock  in  a  corporation,  it  seems 
but  a  logical  inference  that  she  may  be  a  corporator  of  a  pro- 
posed corporation.  The  right  to  acquire,  own,  and  transfer 
property  and  to  conduct  her  separate  business  as  if  she  were 
unmarried  involves  the  exercise  of  privileges  in  their  nature 
like  those  involved  in  acquiring  the  right  to  exercise  the  cor- 
porate powers  and  privileges  bestowed  by  the  statute.  We  are 
cited  to  no  authority,  and  from  our  investigation  it  seems  this 
question  has  but  seldom  called  for  judicial  determination. 

In  Bundy  v.  Cocke,  128  U.  S.  185,  9  Sup.  Ct.  Rep.  242,  32  L. 
«d.  396,  the  competency  of  a  married  woman  to  become  a  share- 
holder in  a  corporation  was  involved,  and  it  was  held  that  the 
statute  of  Arkansas  removing  the  common-law  disabilities  of  a 
married  woman  as  to  contracts  respecting  her  separate  prop- 
erty and  business  enabled  her  to  assume  such  obligations.  In 
an  opinion  of  the  attorney  general  of  Pennsylvania,  reported 
in  18  Pa.  Co.  Ct.  Rep.  492,  the  qualification  of  a  married 
woman  to  become  a  corporator  of  a  proposed  corporation  under 
the  Pennsylvania  statute  was  presented,  and  the  conclusion 
reached  that  the  married  woman's  act  of  that  state,  removing 
the  common-law  disabilities  by  reason  of  coverture,  enabled 
her  to  become  a  corporator  of  a  corporation  upon  the  ground 
that  such  a  right  grew  out  of  the  contractual  capacity  be- 
stowed upon  her  by  such  enabling  laws:  10  Cyc.  166,  P,  4; 
Witters  v.  Sowles,  38  Fed.  700.  The  power  of  a  married 
woman  to  exercise  the  right  to  contract  concerning  her  sepa- 
rate property  and  business  is  fully  established  by  the  law  of 
this  state  and  needs  no  further  discussion :  See  Kriz  v.  Peege, 
*"  119  Wis.  105,  95  N.  W.  108;  Citizens'  L.  &  T.  Co.  v.  Witte, 
116  Wis.  60,  92  N.  W.  443,  and  cases  there  cited.  We  are 
of  the  opinion  that  the  term  "adult  persons,"  as  used  in  sec- 
tion 1771  of  the  Statutes  of  1898,  includes  a  married  woman, 
and  that  she  has  the  right  to  be  a  corporator  of  a  corporation 
under  the  laws  of  this  state. 

It  is  urged  that  the  decision  in  Fuller  &  P.  Co.  v.  McHenry, 
83  Wis.  573,  53  N.  W.  896,  18  L.  R.  A.  912,  where  it  is  held 
that  a  husband  and  wife  cannot  form  a  copartnership,  because 
the  legislature  did  not  intend  that  such  relations  as  flow  from 
a  copartnership  in  trade  should  exist  between  them,  controls 
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the  rituation  presented  here.  The  question  there  ioTolved 
was  whether  the  common-law  disability  of  a  wife  to  form  a 
copartnership  with  her  husband  had  been  removed,  and  it 
was  held  that  the  married  woman's  act  did  not  contemplate 
the  removal  of  this  particular  disability.  The  decision  went 
upon  the  ground  that  the  legislation  upon  this  subject  con- 
templated ''that  the  gains  the  wife  should  make  in  the  exerciae 
of  her  limited  business  i>owers  should  be  her  sole  and  separate 
property,  and  not  be  in  any  way  subject  to  the  interfer»ice» 
control,  or  disposal  of  her  husband."  The  decision  placet 
stress  upon  the  point  that  the  partnership  relation  would  en- 
able the  husband  to  exercise  control  over  a  wife's  property  con- 
tributed to  a  partnership  such  as  the  statutes  sedc  to  prevent^ 
and  thus  frustrate  the  objects  of  these  enabling  statutes. 
These  reasons  do  not,  however,  apply  to  the  case  before  na. 
The  investment  by  a  wife  of  her  separate  property  in  a  cor- 
poration in  which  she  and  her  husband  are  corporators  gives 
the  husband  no  control  over  it  by  reason  of  their  relation  to 
the  corporation.  A  stockholder  does  not  hold  the  relation  of 
a  copartner  to  the  corporation  or  to  the  other  holders  of  stock 
in  the  corporation.  Ownership  of  stock  or  an  interest  in  the 
corporate  property  by  a  married  woman  gives  her  husband, 
though  he  may  also  own  stock  in  the  corporation,  no  right  to 
control  her  separate  properly  or  to  manage  her  separate  busi- 
ness :  1  Cook  on  Corporations,  6th  ed.,  sees.  10, 11 ;  '*'*  10  Cyc. 
373.  We  must  hold  that  the  fact  that  Anna  A.  Van  Ostrand 
was  a  corporator  of  the  plaintiff  corporation  does  not  affect  its 
legal  existence. 

By  the  COURT.    Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied  April  30,  1907. 


The  Legal  Dieahilitiee  Under  WMek  Married  Women  labored  at  tlit 
common  law  have  been  almost  entirely  removed  in  many  stales: 
Bee  O'Day  y.  Meadows,  194  Mo.  588,  112  Am.  St.  Bep.  542;  Estote  of 
Deaner,  126  Iowa,  701,  106  Am.  St.  Bep.  374;  Hoaglin  y.  Hendenon, 
119  Iowa,  720,  97  Am.  St  Bep.  335;  Snell  y.  Snell,  123  HI.  403,  5 
Am.  St.  Rep.  526.  That  they  are  capable  of  acquiring  stock  in  a 
national  bank,  and  being  stockholders  therein,  see  Kerr  y.  Urie, 
86  Md.  72,  63  Am.  St.  Bep.  493;  not*  to  Thompson  t.  B«iio  Say. 
Bank,  8  Am.  St  Bep.  867. 
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TAZDZEWSKI  v.  BARKER. 

[131  Wis.  494,  111  N.  W.  (J89.] 

1CA8TEB  AXD  8EBVANT--Safo  Place  and  AppUancdS.— It 
is  the  duty  of  the  master  to  furnish  his  employ^  with  a  reasonably 
safe  place  to  work  in,  and  a  reasonably  safe  appliance  to  work  with. 
Thie  duty  is  absolute  and  cannot  be  delegated,     (pp.  1061,  1062.) 

HASTEB  AND  8EBVANT->Place  and  Appliances  in  General 
TTSO' — ^If  a  master  furnishes  his  servant  such  a  place  to  work  in  or 
appliance  to  work  with  as  is  in  general  use  among  employers  of 
ordinary  caution  and  prudence  in  the  same  line  of  business  under  the 
same  circumstances,  he  has  discharged  his  duty  to  furnish  a  reasonably 
safe  place  or  appliance,     (p.  1062.) 

HASTEB  AND  8EBVANT— Place  and  Appliances— "  Ob- 
viously" Dangerons. — The  master  does  not  discharge  his  duty  to  his 
servant  by  furnishing  him  the  ordinary  place  to  work  in,  or  ap- 
pliances in  general  use  to  work  with,  if  such  ordinary  place  or  gen- 
erally used  appliance  is  "obviously"  dangerous.  The  word  "ob- 
viously," as  here  used,  does  not  mean  that  the  danger  should  be 
obvious  to  any  person,  however  unskilled  or  ignorant,  but  that  it 
should  be  obvious  to  the  ordinarily  careful  employer,  or  to  a  person 
having  equal  skill  and  judgment  and  opportunity  for  examination. 
(p.  1062.) 

Lamoreoz  &  Shea,  for  the  appellants. 

Eaton  &  Eaton,  for  the  respondent. 

■*•*  WlNSLOW,  J.  This  is  an  action  to  recover  for  per- 
sonal injuries.  It  appeared  upon  the  trial  that  the  plaintiff 
on  the  29th  of  July,  1902,  was  a  common  laborer  about  forty- 
one  years  of  age  and  was  employed  by  the  defendants  in  their 
lumber-mill  at  Ashland,  where  he  had  been  continuously  work- 
ing since  May  10th  of  the  same  year.  His  work  was  to  take 
the  lumber  cut  by  a  handsaw  on  the  east  side  of  his  position 
and  also  that  cut  by  a  resaw  on  the  west  side  and  place  the 
same  on  certain  live  rollers  which  carried  it  some  twenty  feet 
to  an  open  edger.  When  the  lumber  reached  the  edger  it  was 
taken  by  another  employ^  called  the  edgerman  and  put 
through  that  machine.  The  edger  was  seven  feet  wide  and 
had  six  circular  saws  set  on  a  shaft  or  arbor,  the  two  outside 
saws  being  stationary  and  the  others  being  movable  by  means 
of  a  lever.  The  edger  had  no  safety  devices  to  prevent  boards 
being  thrown  back  by  the  saws.  It  was  claimed  by  the  plain- 
tiff that  there  were  three  devices  which  might  have  been  used 
to  prevent  boards  from  being  thrown  back,  viz. :  (1)  A  spiked 
roller  behind  the  saws  with  a  press  roll  above;  (2)  a  guard 
composed  of  long  iron  teeth  or  fingers  fastened  to  a  rod 


1060  American  State  Befobts^  You  120.     [WiscoDiin, 

above  the  saws,  which  teeth  or  fingers  rested  lightly  upon  the 
boards  behind  the  saw  as  they  passed  through  at  such  an  angk 
that  if  the  board  started  back  they  would  gouge  into  it  and 
stop  it;  and  (3)  a  press  roller  inunediately  in  front  of  the 
saw  resting  firmly  upon  the  board  and  preventing  it  from 
wabbling. 

On  the  day  first  named  a  two-inch  Norway  plank  ten 
*®^  inches  wide  and  eighteen  feet  long  was  being  passed 
through  the  edger  and  was  cut  into  two  pieces,  one  four  inches 
and  the  other  six  inches  wide.  The  larger  strip  passed  out  in 
the  usual  manner,  but  the  other  was  caught  by  one  of  the 
saws  and  was  split  in  two,  and  both  pieces  were  shot  or  thrown 
with  great  velocity  backward,  one  of  them  penetrating  the 
plaintiff's  body  and  inflicting  very  serious  injuries.  The  fol- 
lowing verdict  was  returned  by  the  jury: 

**(1)  Did  August  Tazdzewski,  the  plaintiff,  receive  inju- 
ries while  in  the  employment  of  the  defendants  Christopher 
C.  Barker  and  Hiram  G.  Stewart  at  the  time  and  place  al- 
leged in  plaintiff's  complaint t  A.  (Answered  by  the  court) 
Yes.  (2)  Was  the  edger  in  defendants'  sawmill  at  which 
plaintiff  was  employed  when  injured  a  reasonably  safe  ma- 
chine as  it  was  then  operated  by  defendants!  A.  No.  (3) 
Did  the  defendants  fail  to  provide  at  the  time  plaintiff  was 
injured  any  suitable  swing  press  roll,  teeth,  fingers,  spikes,  or 
guards,  as  alleged  in  plaintiff's  complaint,  for  the  protection 
of  their  employes  while  at  work  on  or  about  said  edger? 
A.  Yes.  (4)  If  you  answer  question  No.  3  by  'yes,'  could 
defendants,  without  impairing  the  usefulness  of  said  edger, 
have  provided  an  appliance  to  protect  their  employes  while  at 
work  on  or  about  said  edger  t  A.  Yes.  (5)  If  you  should 
find  the  defendants  were  guilty  of  a  lack  of  ordinary  care  in 
failing  to  provide  an  edger  with  reasonably  safe  appliances 
for  their  employes  while  at  work  on  or  about  the  same,  was 
said  negligence  of  defendants  the  proximate  cause  of  plaintiff's 
alleged  injuries!  A.  Yes.  (6)  "Was  plaintiff  guilty  of  any 
negligence  which  in  any  manner  contributed  toward  his  said 
injuries  t  A.  No.  (7)  If  from  your  answers  to  the  forego- 
ing questions  the  court  is  of  the  opinion  that  the  plaintiff 
should  have  judgment  herein,  at  what  sum  do  you  assess  his 
damages!    A.    Five  thousand  dollars  ($5,000)." 

Judgment  for  the  plaintiff  was  rendered  on  the  verdict^  and 
the  defendants  appeaL 
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^^  It  is  strenuously  contended  by  appellants  that  a  verdict 
for  the  defendants  should  have  been  directed  because  (1)  no 
negligence  on  the  part  of  the  defendants  was  shown;  (2)  it 
appeared  that  the  injury  resulted  from  the  negligence  of  a 
coemploy6;  and  (3)  the  plaintiff  assumed  the  risk.  In  sup- 
port" of  the  first  proposition  it  is  said  that  the  evidence  con- 
clusively showed  that  open  edgers  of  the  kind  in  question  with- 
out gruards  were  in  general  use  in  the  lumber-mills  of  northern 
Wisconsin,  and  hence  that  there  can  be  no  finding  of  negligence 
based  on  the  failure  to  provide  guards.  While  there  was 
much  evidence  tending  to  show  that  such  unguarded  edgers 
were  in  general  use  in  other  mills,  this  is  not  a  conclusive  test 
upon  the  question  of  negligence,  as  we  shall  endeavor  to  dem- 
onstrate later  on  in  this  opinion  in  discussing  the  alleged  error 
in  the  instructions  relating  to  the  second  question  of  the  special 
verdict.  As  to  the  second  and  third  propositions,  we  think  it 
clear  from  the  evidence  that  the  court  would  not  have  been  jus- 
tified  in  directing  a  verdict  for  the  defendants  on  either 
ground. 

A  far  more  serious  question  is  raised,  however,  by  the  ex- 
ceptions to  the  instructions  given  by  the  court  with  reference 
to  the  second  question  of  the  verdict.  In  submitting  this  ques- 
tion the  court  said:  "If  you  find  from  the  evidence  that  open 
edgers  and  edging  machines  in  which  there  were  neither  press 
rollers  nor  fingers  nor  any  other  appliance,  device,  or  contriv- 
ance in  front  of  the  saws  were  in  general  use  in  the  sawmills 
of  northern  Wisconsin  at  the  time  plaintiff  sustained  the  iU' 
juries  described  in  the  complaint,  you  may  answer  the  question 
No.  2  'Yes,'  but  ♦/  you  find  that  stick  open  edgers  were  not 
reasonably  safe  to  the  employes  operating  the  same  you  unU 
answer  the  question  by  'No.'  " 

The  question  submitted  was  whether  the  machine  was  rea- 
sonably safe,  and  the  substance  of  the  instruction  was  that 
if  such  machines  were  in  general  use  then  they  were  reason- 
ably safe  unless  the  jury  concluded  that  they  were  not  rea- 
sonably ^^^  safe;  in  other  words,  the  fact  of  general  use  cut 
no  figure  in  answering  the  question.  In  the  last  analysis  the 
instruction  says  that  the  machine  was  not  reasonably  safe  if 
jou  conclude  that  it  was  not,  whatever  be  the  fact  as  to  the 
general  use  of  such  machines.  We  cannot  approve  this  in- 
struction. The  rule  of  law  undoubtedly  is  that  when  an  em- 
ployer furnishes  to  his  employ^  a  place  to  work  in,  or  an  appli- 
ance to  work  with,  it  is  his  duty  to  furnish  a  reasonably  safe 


1062  Amibigan  Svaxb  Bbfobts,  You  120.    fWiMonaa, 

place  or  appliance.  This  duty  is  absolute  and  cannot  be  dde- 
gated :  Howard  y.  BeldenviUe  L.  Co.,  129  Wis.  98, 108  N.  W. 
48.  The  general  role  is  also  that  if  the  employer  fnmish  soch 
a  place  or  appliance  as  is  in  general  use  among  employers  of 
ordinary  caution  and  prudence  in  the  same  line  of  busines 
under  the  same  circumstances,  he  has  discharged  the  duty  ud- 
posed  on  him.  The  place  or  appliance  so  furnished  is  in  i 
legal  sense  ''reasonably  safe'' :  Guinard  v.  Knapp-Stout  &  Co^ 
95  Wis.  482,  70  N.  W.  671 ;  Prybilski  v.  Northwestern  C.  R 
Co.,  98  Wis.  413,  74  N.  W.  117 ;  Sladky  v.  Marinette  L.  Co., 
107  Wia  250,  83  N.  W.  514.  Many  courts  apply  this  rule 
without  exception  or  limitation:  4  Thompson's  Commentaries 
on  Negligence,  sees.  3991-3993;  Delaware  etc.  Shipbuilding 
Works  ▼.  NuttaU,  119  Pa.  149, 18  Atl.  65.  This  court,  while  ap- 
proving  this  general  role,  has  adopted  a  limitation  thereon  in 
consonance  with  what  seems  to  us  a  more  just  and  enlightened 
policy.  That  limitation  is  that  the  employer  will  not  discharge 
his  duty  by  furnishing  the  ordinary  place  or  appliance,  if  saeh 
ordinary  place  or  appliance  be  obviously  dangerous :  Innes  ▼. 
Milwaukee,  96  Wis.  170,  70  N.  W.  1064;  Boyee  v.  Wilbur  L 
Co.,  119  Wis.  642,  97  N.  W.  563.  The  word  "obviously"  as 
here  used  does  not  apply  to  any  person,  however  unskilled  or 
ignorant,  for  in  such  case  the  employ^  would  always  assume 
the  risk,  and  the  exception  would  be  no  exception  at  all,  but 
"obviously"  to  the  ordinarily  careful  employer  who  is  chargred 
with  the  duty  of  furnishing  the  place  or  appliance,  or  "ob- 
viously" to  a  person  possessing  equal  skill  and  judgment  and 
opportunity  for  examination  ^^^  as  such  an  employer.  Doubt- 
less this  was  the  limitation  on  the  general  rule  which  the  trial 
judge  had  in  mind  when  he  added  the  last  clause  to  the  is- 
struction  quoted,  but  it  is  evident  that  the  clause  does  not 
convey  the  idea,  but  rather  eliminates  the  rule  entirely. 

A  number  of  other  rulings  are  complained  of  by  the  appel- 
lants, but  we  have  found  no  prejudicial  error  save  that  above 
named.  The  claim  that  the  question  of  the  negligence  of  a 
eoemploy6,  to  wit,  the  edgerman,  should  have  been  submitted 
to  the  jury  cannot  be  sustained.  We  find  no  evidence  tending 
to  show  that  the  edgerman  was  guilty  of  any  negligence.  Ap- 
parently he  was  performing  his  duties  in  the  usual  manner. 
The  verdict  was  undoubtedly  necessarily  long.  The  only  ma- 
terial disputed  questions  were:  (1)  Whether  the  edger  was  a 
reasonably  safe  machine.  (2)  If  not,  was  the  failure  to  fur- 
nish a  reasonably  safe  machine  the  proximate  eause  of  the 
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^--'  plaintiff's  injury!  (3)  Was  the  plaintiff  guilty  of  contribu- 
'  tory  negligence  by  way  of  assumption  of  the  risk  t  (4)  What 
r    damages  has  the  plaintiff  suffered! 

By  the  GOXJBT.    Judgment  reversed,  and  action  remanded 
for  a  new  triaL 

in,  J.,  dissents. 


upon  the  Doctrine  announced  in  the  prindpsl  ease  will  be 
^onnd  in  the  notei  to  Honston  etc.  By.  Co.  ▼.  De  Walt,  97  Am.  St. 
Bep.  884;  Welliston  Coal  Co.  t.  Smith,  87  Am.  8t  Bep.  657j  Brazil 
Block  Cotl  Cow  ▼•  Qibeon,  98  Am.  Bt  Bep.  289. 


KING  V.  APPLE  RIVER  POWER  COMPANY. 

[131  Wis.  675,  111  N.  W.  668.] 

MAIJOIOXTS  FBOSEOXmOK— Probable  Cause  Wben  Qnestloii 
at  Imw* — In  an  action  for  malicious  prosecution  the  question  as  to 
'Whether  there  was  probable  cause  is  one  solely  of  law,  if  the  facts 
mre  nndiq^nted.     (p.  1065.) 

MAIJCIOtnS  PBOSEOXmON'— Probable  Oauso— AdTlce  of 
CMnixisel--Statement  of  Facts.^ — ^If  a  person  takes  the  adyiee  of 
reputable  counsel  based  upon  a  fuU,  fair  and  honest  statement  of  all 
the  facts  and  information  within  such  person's  knowledge  before 
making  a  criminal  complaint,  honestly  believing  the  one  charged 
to  be  gniltj,  he  has  probable  cause  as  matter  of  law  for  his  action. 
And  is  not  subject  to  an  action  for  malicious  prosecution.  The  term 
''fuU,  fair  and  honest  statement  of  all  the  facts,"  as  here  used, 
does  not  mean  all  the  facts  discoverable,  but  all  the  facts  within 
tbo  knowledge  of  the  person  making  the  statement,    (p.  1066.) 


W.  F.  McNally,  for  the  appellants. 

ST.  A.  Frear  and  A.  J.  Kinney,  for  the  respondent. 

•^  MARSHALL,  J.  The  appeal  is  from  an  order  granting 
m  new  trial  in  an  action  for  maUcions  prosecution. 

Defendants^  according  to  the  allegations  of  the  complaint, 
maliciously  and  without  probable  cause  swore  out  a  warrant 
before  a  justice  of  the  peace  in  St.  Croix  county,  Wisconsin, 
falsely  charging  plaintiff  with  the  offense  of  maliciously  dis- 
turbing, interfering  with,  and  injuring  the  wires  and  poles 
ct  the  defendant  company,  used  in  its  business  of  operating 
an  electric  power  plant  in  such  county,  and  procured  plaintiff 
to  be  arrested  on  such  warrant  and  imprisoned  till  she  gave 
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bail  for  her  appearance  to  answer  the  complaint  Further, 
as  alleged,  plaintiff  was  duly  tried  upon  such  charge  and  ac- 
quitted. Other  allegations  were  made  as  part  of  plaintiff's 
cause  of  action  bearing  on  the  question  of  damages. 

Defendants  answered,  among  other  things,  that  the  com- 
plaint was  made  in  good  faith,  without  malice,  and  with  prob- 
able cause  to  believe  plaintiff  was  guilty. 

^^^  On  the  trial  there  was  substantially  undisputed  eyidence 
to  this  effect :  Defendant  Epley  was  president  of  the  defendant 
company,  which  owned,  controlled  and  operated  an  electrte 
power  plant.    The  pole  line  was  located  along  the  highwi^  in 
front  of  plaintiff's  premises.    In  the  latter  part  of  November, 
1904,  her  son,  assuming  to  represent  her  and  to  be  under  the 
guidance  of  a  lawyer,  called  upon  Epley  and  demanded  a  re- 
moval of  the  poleafrom  in  front  of  his  mother's  place,  threat- 
ening, if  the  demand  was  not  complied  with,  to  cut  the  poles 
down.    No  attention  was  paid  to  such  demand.     December  2d, 
thereafter,  an  employ^  of  the  company  who  had  been  in  its 
service  for  several  years  and  was  regarded  by  it  and  by  Mr. 
Epley  to  be  trustworthy  informed  the  latter  by  telephone  that 
plaintiff's  son  was  cutting  the  poles  down  and  that  he  was  act- 
ing under  her  direction.    A  short  time  afterward  Epley  was 
informed  a  second  time  as  before  by  one  of  the  company's  em- 
ployes, who  said:  ^'They  are  chopping  the  poles  and  the  cur- 
rent is  on."    Thereupon  Epley  went  to  the  oflSce  of  a  justice 
of  the  peace,  who  was  a  lawyer,  and  stated  to  him  the  situation. 
He  suggested  seeing  Mr.  McNally  about   the   matter.     The 
latter  was  a  reputable  lawyer  of  twenty  years'  experience  and 
more.    Epley  related  to  Mr.  McNally  all  the  facts  aforesaid, 
which  were  aU  that  were  within  his  knowledge.    He  believed 
plaintiff's  son,  under  her  direction,  had  actually  disturbed  the 
company's  property,  as  he  stated.    On  such  statement  Mr. 
McNally  advised  Epley  that  he  was  justified  in  making  the 
complaint,  and  to  do  so  was  the  only  way  to  proceed.    There- 
upon McNally  prepared  the  complaint  and  the  warrant     They 
were  taken  to  the  justice  of  the  peace,  the  complaint  being 
duly  sworn  to  and  filed,  and  the  warrant  then  issued  and  exe- 
cuted.    The  complaint  charged  both  the  plaintiff  and  her  son 
with  being  guilty  of  unlawfully  disturbing  the   company's 
property.    Upon  the  hearing  before  the  justice  the  plaintiff 
was  discharged,  but  it  was  proved  that  her  son  actually  did 
unlawfully  disturb  the  company's  property.    *^'^  At  the  dose 
of  the  evidence  each  of  the  defendants  separately,  and  they 
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jointly,  by  counsel,  moved  for  the  direction  of  a  verdict.  The 
motion  was  denied  and  the  cause  submitted  to  the  jury  for  a 
special  verdict,  resulting  in  the  following  findings:  (1)  De- 
fendant Epley,  in  procuring  the  warrant  to  be  issued,  did  not 
act  without  probable  cause.  (2)  Before  commencing  the  crim- 
inal prosecution  he  made  a  full,  fair  and  honest  statement  of 
all  the  material  facts  known  to  him  bearing  upon  the  question 
of  plaintiff's  guilt  of  the  offense  alleged  against  her  to  W.  F. 
McNaUy  for  the  purpose  of  procuring  his  legal  advice  thereon. 
(3)  Said  McNally  honestly  and  in  good  faith  advised  Epley 
that  upon  the  facts  so  stated  to  him  plaintiff  was  guilty  of  the 
offense  for  which  she  was  arrested.  (4)  Epley  at  the  time  he 
swore  to  the  complaint  did  not  have  knowledge  or  information 
such  as  would  lead  a  man  of  ordinary  prudence  and  caution  to 
believe  plaintiff  was  guilty  of  the  offense  charged.  (5)  Epley^ 
before  he  swore  to  the  complaint,  did  not  use  the  same  pru- 
dence and  caution  an  ordinarily  prudent  and  cautious  man 
would  have  exercised  in  ascertaining  the  facts  concerning  the 
commission  of  the  crime  charged.  (6)  He  sincerely  and  in 
good  faith  believed  when  he  swore  to  the  complaint  that  plain- 
tiff was  guilty  of  the  offense  charged.  (7)  He  swore  to  the 
complaint  in  good  faith  and  without  malice  against  the  plain- 
tiff. (8)  Plaintiff  suffered  actual  damages  by  reason  of  her 
arrest  in  the  sum  of  one  thousand  dollars.  (9)  We  do  not 
assess  any  exemplary  damages  to  be  recovered  by  plaintiff  in 
case  she  is  entitled  to  judgment. 

The  defendants  moved  for  judgment  on  the  verdict  and 
plaintiff  moved  for  an  order  setting  the  same  aside  and  for  a 
new  trial.  The  former  was  denied  and  the  latter  granted 
upon  the  ground  that  the  answers  were  inconsistent  and  that 
error  was  committed  in  the  instructions;  the  error  supposed 
to  have  been  so  committed  not  being  specified.  The  defend- 
ants appeal. 

^'^^  Whether  there  was  a  probable  cause  in  a  case  of  this  sort 
is  solely  a  question  of  law  for  the  court  where  the  facts  are 
undisputed.  The  province  of  the  jury  is  to  deal  ^"^^  with  the 
controversy  as  to  facts  where  there  is  a  dispute  in  that  re- 
spect but  such  controversy  being  settled  the  ultimate  question 
is  for  the  court :  Stewart  v.  Sonnebom,  98  U.  S.  187,  25  L.  ed. 
116. 

Generally  speaking,  in  order  for  a  person  to  have  probable 
cause  to  believe  another  guilty  of  a  crime  warranting  institu- 
tion of  proceedings  for  his  punishmenty  such  person  must 
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have  such  knowledge  or  information  as  would  lead  an  ordi- 
narily prudent  man  to  such  belief,  and  it  is  ordinarily  a 
question  of  fact  for  the  jury  under  the  circumstancea  of  the 
given  case  as  to  whether  there  was  such  knowledge.  But  it  is 
a  settled  rule  of  law  that  if  a  person  takes  the  advice  of  rep- 
utable counsel  in  making  the  complaint,  honestly  believing 
the  one  charged  to  be  guilty,  he  has  probable  eaose  as  a  matter 
of  law  for  his  action,  or  in  other  words  his  conduct  is  con- 
sistent with  that  of  a  man  of  ordinary  prudence,  if  the  advice 
of  counsel  is  based  upon  a  full,  fair,  and  honest  statement  of 
all  the  facts  and  information  within  such  person's  knowledge. 

In  this  case  the  court  submitted  to  the  jury  by  the  first  ques- 
tion whether  defendant  Epl^  was  possessed  of  such  knowl- 
edge and  information  as  woxdd  produce  an  honest  belief  in  the 
mind  of  an  ordinarily  prudent  man  that  the  respondent  was 
guilty;  the  form  of  the  question  being  such  as  to  require  the 
jury  to  find  whether  there  was  probable  cause  or  not  under 
the  legal  test  suggested,  and  the  answer  was,  in  effect,  in  the 
affirmative,  though  by  the  form  of  the  question  the  jury  were 
compelled  to  express  the  finding  in  a  negative  form ;  the  lan- 
guage of  the  question  being:  '^Did  the  defendant,  F.  W. 
Epley,  in  procuring  the  warrant  in  question  to  be  iasaed,  act 
without  probable  cause  for  so  doing  f" 

The  court  instructed  the  jury  that  in  order  to  warrant  tiiem 
in  finding  that  Epley  did  not  act  without  probable  canae  they 
must  find  that  he  had  knowledge  and  information  soeh  as 
would  have  caused  an  ordinarily  prudent  person  to  believe  the 
persons  charged  to  be  guilty.  In  the  fourth  and  fifth  ques- 
tions ^^^^  the  legal  test  given  to  enable  the  jury  to  properly 
answer  the  first  interrogatory  was  embodied  to  be  found  as 
matter  of  fact.  The  result  of  thus  doubly  placing  the  sub- 
ject before  the  jury  was  that  they  found  probable  cause  in 
answer  to  the  first  question,  and,  in  effect,  want  of  probable 
cause  later.  Manifestly,  if  the  fourth  and  fifth  findings,  em- 
bodying as  aforesaid  the  instruction  given  as  to  the  first 
question,  have  any  materiality  in  the  verdict,  in  view  of  the 
evidence  and  other  findings,  the  court  did  right  in  setting 
it  aside  for  inconsistency  and  granting  a  new  triaL 

We  are  unable  to  discover  any  difficulty  in  the  verdict  other 
than  the  one  referred  to,  unless  it  be  in  that  the  jury  found 
that  Epley  in  swearing  out  the  warrant  acted  in  good  faith 
under  the  advice  of  reputable  counsel  given  after  a  f uU,  fair, 
and  honest  statement  to  him  of  all  the  facts  within  his  Imowl* 
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edge  in  respect  to  the  transaction.  There  is  no  serions  diffi- 
enlty  at  that  point  if  the  findings  on  the  subject  covered  all 
the  matters  essential  in  law  to  probable  cause,  and  the  fourth 
and  fifth  questions  were  erroneously  submitted  and  answered 
iipK>n  the  theory  that  notwithstanding  such  matters  Epiey 
might  yet  not  have  acted  consistently  with  the  conduct  of  an 
ordinarily  prudent  man. 

It  seems  that  findings  2,  8,  6,  and  7  are  in  accordance  with 
the  undisputed  evidence.  As  indicated  in  the  statement,  the 
evidence  is  substantially  uncontroverted  that  Epley  stated  all 
the  facts  within  his  knowledge  with  the  source  of  his  inf orma^ 
tion  to  a  reputable  lawyer  of  large  experience,  whom  he  had 
every  reason  to  believe  would  advise  him  properly,  and  that 
he  made  such  statement  for  the  purpose  of  having  respondent 
and  her  son  dealt  with  according  to  law ;  that  he  was  advised 
by  such  attorney  after  such  statement  to  do  as  he  did,  and 
that  he  followed  such  advice  sincerely  and  honestly  believing 
the  respondent  to  be  guilty  as  charged.  We  see  nothing  in 
the  record  to  indicate  but  what  the  court  might  well  have 
found  those  facts  without  the  aid  of  the  jury. 

***  The  theory  of  counsel  for  respondent  is  that  the  find- 
ings referred  to  are  not  sufiBcient  as  matter  of  law  to  show 
probable  cause  in  that  a  full,  fair  and  honest  statement  to  repu- 
table counsel  of  all  the  facls  and  information  within  Epley 's 
knowledge  was  not  sufficient  unless  grounded  on  such  an  in- 
vestigation as  to  satisfy  the  standard  of  ordinary  prudence 
under  the  circumstances,  the  advice  of  counsel  not  being  ihe 
test.  On  that  matter,  it  is  conceded,  as  the  fact  is,  that  there 
is  considerable  confusion  in  judicial  expressions,  some  hold- 
ing that  the  advice  of  counsd  covers  the  subject  of  whether 
the  statement  is  based  upon  adequate  knowledge  and  informa- 
tion as  well  as  the  subject  of  whether  upon  the  facts  and  in- 
formation disclosed  a  cause  of  action  probably  exists,  and 
others  holding  to  the  contrary.  It  does  not  seem  advisable 
to  review  the  numerous  adjudications  that  can  be  found  bear- 
ing on  the  matter  and  endeavor  to  reconcile  them,  or  to 
demonstrate  which  side  of  the  conflict  is  supported  by  the 
weight  of  authority,  since  this  court  has  spoken  plainly  in 
respect  to  the  matter,  laying  down  the  rule  regarded  upon 
careful  consideration  to  be  the  sound  one. 

It  is  stated  in  the  text-books  that  an  ordinarily  prudent 
man  is  expected  to  take  the  advice  of  a  person  learned  in  the 
law  and  a  reputable  member  of  the  profession  before  institut- 
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ing  a  criminal  prosecution,  and  if  lie  does  so,  placing  all  the 
facts  before  his  counsel,  and  acts  honestly  upon  his  opinion, 
such  facts  constitute  probable  cause  as  a  matter  of  law: 
Cooley  on  Torts,  2d  ed.,  212.  That  was  adopted  here  in  Sat- 
ton  V.  McConnell,  46  Wis.  269,  50  N.  W.  414,  and  aflSrmed 
in  Billingsley  v.  Maas,  93  Wis.  176,  67  N.  W.  49.  That  is 
the  doctrine  of  the  federal  supreme  court:  Stewart  v.  Son- 
nebom,  98  U.  S.  187,  25  L.  ed.  116. 

The  term  ''full  and  fair  statement  of  all  the  facts"  does 
not  mean  all  the  facts  discoverable,  but  all  the  facts  within 
the  knowledge  of  the  person  making  the  statement.  If  he 
knows  facts  enough,  either  personally  or  by  credible  informa- 
tion, '^^  which,  when  fairly  and  fully  stated  to  reputable 
counsel  for  the  purpose  of  obtaining  legal  guidance,  results  in 
advice  which  is  honestly  followed  in  commencing  the  crim- 
inal proceedings,  that  is  sufficient  That  was  distinctly 
recognized  in  the  most  recent  decision  of  this  court  on  the 
subject:  Brinsley  v.  Schulz,  124  Wis.  426,  102  N.  W.  9ia 
There  it  was  said:  ''One  of  the  most  efficient  ways  of  negativ- 
ing a  prima  facie  showing  in  that  regard  and  establishing 
affirmatively  probable  cause  is  to  prove  that  the  prosecution 
was  conmienced  under  the  advice  of  counsel,  ....  after  a 
full  statement  to  him  of  all  the  facts  known  to  the  defendant. 
It  makes  no  difference  in  such  a  case  whether  the  facts  sup- 
posed to  exist  do  so  or  not;  if  there  is  an  honest  belief  in 
such  existence  and  the  supposed  facts  are  fuUy  and  fairly 
stated  to  counsel  to  obtain  proper  guidance  in  the  matter, 
and  upon  his  advice  as  to  the  sufficiency  of  the  same  the 
prosecution  is  in  good  faith  commenced,  that  is  enough. 
Such  circumstances  when  fully  established  show,  as  a  matter 
of  law,  absence  of  malice  and  presence  of  probable  cause,  pre- 
cluding any  liability  for  malicious  prosecution." 

That  is  laid  down  as  elementary  in  19  American  and  Eng- 
lish Encyclopedia  of  Law,  second  edition,  at  page  661,  in 
these  words,  supported  by  numerous  authorities:  "The  rule 
is  undoubted  that  it  is  not  necessary,  in  order  to  constitute 
probable  cause  for  a  prosecution,  that  the  party  instituting 
it  should  have  acted  on  his  own  personal  knowledge  of  the 
facts.  If  the  prosecutor  has  acted  in  good  faith,  upon  cred- 
ible information  from  reliable  sources,  he  will  not  be  liableL" 

In  harmony  with  that  this  court  in  Messman  v.  Ihlenfeldt^ 
89  Wis.  585,  62  N.  W.  522,  said,  substantially,  if  the  prose- 
cutor fairly  imparted  to  counsel  all  the  knowledge  of  the 
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facts  he  possessed,  and  honestly  followed  such  counsel's  ad- 
vice, then  such  advice  is  a  complete  defense.  It  stands  for 
probable  cause  because  it  shows  that  he  acted  honestly. 
Whether  there  was  in  any  given  case  a  full  and  fair  state- 
ment *^®*  of  all  the  prosecutor's  knowledge  to  reputable  coun- 
sel, if  the  matter  be  disputed,  is  for  the  jury,  but  the  facts 
appearing  uncontroverted,  or  found  by  the  jury,  the  legal 
result  follows  as  a  matter  of  course. 

The  real  basis  for  the  doctrine  that  the  advice  of  counsel 
under  the  circumstances  stated  stands  for  probable  cause  is 
that  it  covers  the  subject  of  whether  the  statement  made  is 
sufficient  without  further  investigation  as  to  the  facts.  Coun- 
sel is  supposed  to  pass  upon  that  question,  and  his  advice  hon- 
estly given  and  honestly  acted  upon  to  preclude  any  successful 
claims  of  negligence  or  imprudence  on  the  part  of  the  prose- 
cutor as  held  in  the  cases  cited  to  our  attention  by  the  learned 
counsel  for  appellant  and  others :  Johnson  v.  Miller,  69  Iowa, 
562,  58  Am.  Rep.  231 ,  29  N.  W.  743 ;  Dunlap  v.  New  Zealand 
P.  &  M.  Ins.  Co.,  109  Cal.  365,  42  Pac.  29 ;  Holliday  v.  HoUi- 
day,  123  Cal.  26,  55  Pac.  703;  Gillispie  v.  Stafford,  4  Neb. 
(Unof.)  873,  96  N.  W.  1039;  Hess  v.  Oregon  B.  Co.,  31  Or. 
603,  49  Pac.  803. 

The  conflict  as  to  whether  the  statement  to  counsel  of  facts 
known  to  the  prosecutor,  either  personally  or  by  credible  in- 
formation, is  sufficient  in  order  that  he  may  be  shielded  from 
liability  if  he  honestly  follows  counsel's  advice,  is  recognized 
with  citations  of  authority  on  both  sides  of  the  controversy  in 
19  American  and  English  Encyclopedia  of  Law,  second  edi- 
tion, 688,  where  it  is  said:  ''A  number  of  cases  hold  that  a 
failure  to  make  a  full  disclosure  of  all  material  facts  will 
render  the  defense  of  advice  by  counsel  inoperative  unless 
the  defendant  shows  that  not  only  were  all  known  facts  com- 
municated, but  also  all  such  as  reasonable  diligence  in  mak- 
ing inquiries  would  have  discovered.  Other  authorities, 
however,  declare  that  it  is  not  necessary  that  diligence  in 
making  inquiries  should  be  shown,  provided  facts  within  de- 
fendant's knowledge,  or  in  the  existence  of  which  he  had 
reasonable  ground  to  believe,  were  communicated  to  counsel 
in  good  faith. ' ' 

Ab  we  have  seen,  our  court,  contrary  to  the  contention  of 
counsel  for  respondent,  is  committed  to  the  doctrine  last 
stated. 
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*®*  It  follows  necessarily,  not  only  from  the  undisputed 
evidence,  but  from  the  verdict,  that  defendants  were  entitled 
to  judgment.  It  was  not  proper  for  the  jury  to  say  that  the 
advice  of  counsel,  under  the  circumstances  proved  and  found, 
was  not  sufficient  to  warrant  Epley  as  a  man  of  ordinary  pru- 
dence in  commencing  the  prosecution  of  respondent,  because 
as  a  matter  of  law  the  contrary  is  the  fact. 

What  has  been  said  renders  it  unnecessary  to  discuss  any 
other  questions  than  those  referred  to.  Defendants  were  en- 
titled to  judgment  The  jury  evidently  did  not  intend  to 
find  anything  inconsistent  with  the  second,  third,  and  sixth 
findings.  They  were  misled  by  the  way  the  case  was  submit- 
ted into  the  belief  that  such  findings  did  not  necessarily  make 
out  a  course  of  action  consistent  with  ordinary  prudence. 

By  the  COUBT.  The  order  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

Timlin,  J.,  dissents. 


T7ie  Malicious  Prosecution  of  civil  actions  is  the  subject  of  a  note  to 
McCormick  Haryesting  etc  Co.  ▼.  Willan,  93  Am.  St.  Rep.  454, 
and  the  malicious  prosecution  of  criminal  actions  is  the  subject  of  a 
note  to  Ross  y.  Hixon,  26  Aul  St.  Rep.  127.  One  instituting  a  criminal 
prosecution  upon  the  advice  of  a  reputable  attorney  to  whom  he 
makes  a  fuU  disclosure  of  the  facts  known  to  him  cannot,  ordinarily, 
be  held  guilty  of  malicious  prosecution:  Tryon  v.  Pingree,  112 
Mich.  338,  67  Am.  St.  Rep.  398;  Yenger  y.  Phillips,  195  Pa.  214, 
78  Am.  St.  Rep.  810;  Kansas  etc.  Coal  Co.  y.  Galloway,  71  Ark. 
351,  100  Am.  St.  Rep.  79.  But  to  make  the  advice  of  counsel  a  de- 
f ense,  it  must  be  shown  that  it  was  sought  and  acted  upon  in  good 
faith  after  a  full  disclosure  of  material  facta:  Davis  t.  McltfilUa, 
142  Mich.  891,  113  Am.  St  Rep.  585. 
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Adultery,  eonniyanee  in,  what  amounts  to  and  effeet  of,  521-526. 

CemetarleOi  eon8titationalit7  of  statutes  prohibiting  use  of  propertj 

as,  473. 
Ohanoery.    See  Infants. 
Connivaaoe.    See  IMvoree. 

OoDstltatloiial  Law,  contraets,  laws  in  foree  at  ezeeution  of,  eonstitnto 
parts   of,  476. 

eontraets,  impairment  of  obligation  of,  when  forbidden,  470,  471. 

eontraets,  obligation  of,  what  is,  471. 

eontraets,  obligation  of,  when  impaired  within  the  meaning  of 
the  eonstitntion,  469,  470. 

eontraets,  performance  of,  means  of  are  protected  from  legislative 
impairment,  475,  476. 

contracts,   performance   of,  whether   may  be   made   illegal   bj 
statute,  475. 

eontraets,  pre-existing,  illustration  of  statutes  void  as  attempt- 
ing to  impair,  472. 

contracts,  retrospectiye  power  of  the  legislature  over,  468. 

contracts,  statutes  in  existence,  when  become  parts  of,  470* 

exemptions,  laws  relating  to,  478,  479. 

limitation  of  actions,  laws  relating  to,  479,  480. 

perfect  rights  and  legal  obligations,  definitions  of,  471« 

property,  statutes  prohibiting  or  limiting  use  of,  472-479. 

redemptions,  laws  relating  to,  479,  480. 

retrospective  laws  which  are  not  forbidden,  469. 

stay  laws,  validity  of,  477. 

vested  rights,  what  protected  as,  469. 
Bee  Juvenile  Courts;  Laws;  Beform  Sehools  and  Beformatoriei* 

Definition,  of  connivance,  521. 

of  forcible  detainer,  34. 

of  perfect  rights  and  legal  obligations,  471. 

of  tenant  at  sufferance,  42. 

of    unlawful    detainer,    34. 
Divorce,  actions  for  are  in  the  nature  of  proceedings  in  equity,  620. 

eonnivfluice  as  a  bar  to,  520. 

connivance  in  adultery  bars  divorce  on  ground  of,  521. 

eonnivance  in  adultery,  failure  to  warn  wife  of  danger,  522. 
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DiTOrce,  conniyanee  in  adultery,  giving  opportunity  to  eominit,  wlictte 

amonnta  to,  523. 
eonniTanee  in  adultery,  mere  faflnre  to  prerenty  when  doei  Bot 

amoont  to,  523. 
connivance  in  adnltery,  paflBive,  what  is,  022-525. 
connivance  in  adultery,  nae  of  devices  to  entrap  wife,  524,  6ES. 
connivance  in  adultery,  what  amounts  to,  521. 
connivance  in  adultery,  willful,  what  is  and  when  exists^  524. 
connivance  in  adultery  with  one  person  as  evidence  of  sobst- 

quent  connivance  with  another,  526. 
connivance  in  cruelty,  what  amounts  to  and  effect  of,  526. 
connivance  in  desertion,  what  amounts  to  and  effect  of,  526. 
state,  interest  in  and  control  of,  520. 

Blactioiis,  bonds,  notice  of  elections  to  authorise  issuing  o^  notesri^ 

for,  795,  796. 
genera],  imperfect  notice  of,  794. 
local  option,  notice  of  election  for,  797. 
notice  of,  when  indispensable,  794. 
BOtiee  of,  when  to  fill  vacancies  in  public  office,  795. 
notice  of,  when  unnecessary,  794. 
proclamations  for,  failure  to  issue  or  defects  in,  when  do  not 

avoid,    794. 
special,  effect  of  defects  in  notices  of,  794. 
special,  notice  of,  what  must  contain,  795. 
special,  notice  of,  when  must  be  given,  794. 
Bquity,  infants,  jurisdiction  to  authorize  the  sale  of  real  property  of, 

655-659. 
Bzemptions  from  execution,  constitutionality  of  statutes  granting 

478,  479. 

Fordble  Detainer,  definitions  of,  34. 

statutes  omitting  element  of  force,  34,  35. 

CHurdian  and  Ward,  proceedings  by  the  former  for  the  sale  of  prop- 
erty of  the  latter  are  in  rem,  148. 

sales,  collateral  attack  upon,  149. 

sales,  jurisdiction  to  order,  when  attaches,  149. 

sales,  notice  of  application  for,  cases  holding  to  be  jnrisdictionsl, 
151,   152. 

sales,  notice  of  application  for,  cases  sustaining,  though  there  is  s 
want  of,  148-151. 

sales,  notice  of  application  for,  whether  jurisdictional,  149. 

sales,   notice   to   ward   of   the   application    for   is   not   essentisJ 
unless  made  so  by  statute,  148. 

sales  of  property  of  ward,  proceedings  for  are  not  adverse,  148. 
Industrial  Schools.    See  Beform  Schools  and   Beformatories. 
Infants,  jurisdiction  of  equity,  inherent  power  of,  to  direct  sale  of 
property  of,  decisions  affirming,  656-659. 

jurisdiction  of  equity  over,  origin  and  history  of,  655. 
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tals»  jarisdietioB  of  equitj  to  appropriate  property  to  paymeBt  of 

claims,  656. 
jurisdietioii  of  equity  to  direet  eale  of  equitable  real  property 

of,  659. 
Juriedietion  of  equity  to  direet  eale  of  property  of,  deeiaione 

affirming,  656-659. 
jnriedictioii  of  eqmity  to  direet  sale  of  property  of,  Engliah  rule, 

655. 
Joriedietion  of  eqoity  to  direct  eale  of  real  property  for  pur- 

posee  of  reinveetment,  657. 
jnriedietion  of  equity  to  direet  tale  of  real  property  to  promote 

best  interests  of,  657. 
jurisdietion  of  equity  to  sell  real  property  of  la  dependent  on 

statutes,   656. 
sale  of  real  property  of,  power  of  equity  to  anthoriae,  0CHMS69. 
Sea  JnTenile  Conrli;  Beform  Seboola  and  Baformatorlsa. 

^tey  TdaL    Bee  Beform  Schools  and  BeformatorieiL 

Xawb,  retrospectiye,  attempting  to  ehange  oaea  ta  whieli  pioparty  may 
be  applied,  473. 
retrospeetiye,  cemetery,  prohibiting  uae  of  property  as,  478* 
retrospeetiye,  to  correct  mistakes  or  carry  oat  the  intention  of 

the  parties,  469. 
retrospective,  validating  marriages,  469. 
retrospective,  validating  municipal  ordinances,  469. 
retrospective,  what  forbidden  as,  468. 
XdatftatiOB  of  Acttona,  eonsUtntionatity  of  laws  prescribing,  479,  480. 


constitutionality  of  statutes  validating,  469. 
JCnnicipal  Corporations,  nuisances,  limitations  upon,  power  to  declare 
what  are,  372. 
nuisances,  power   conferred  upon  in  general  terms  to  declare 
what  are,  378. 

Jlotlee  to  Quit,  by  whom  may  be  served,  47. 
by  whom  should  be  given,  45. 
form  and  contents  of,  48,  49. 
how,  when,  and  on  whom  shonld  be  served,  47« 
oral,  48. 

proof  of  service  of,  48. 
serving  of,  on  servants  or  agents,  47,  48. 
tenants  at  sufferance,  whether  entitled  to,  4S« 
tenants  at  vrill  are  entitled  to,  42,  43. 

tenants  at  will,  what  sufficient  to  terminate  rights  ol^  48,  48. 
to  whom  should  be  given,  45. 
trespaasers  and  intruders  are  not  entitled  to,  46. 
waiver  of,  49,  50* 
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NnlsanceB  cannot  be  created  by  mere  deelaration  of  common  eonncil, 

374. 
mnnicipal  corporations,  acts  offensiye  to  the  sense  of  deeeacy 

may  be  declared  to  be  by,  375,  376. 
mnnicipal  corporations,  amusements  which  may  be  declared  to  be 

by,  376. 
municipal  corporations,  biliboards  which  may  be  declared  to  bt 

by,  376, 
municipal  corporations^  cemeteries,  whether  may  be  declared  te 

be  by,  378. 
municipal  corporations,  buildings  which  may  be  declared  to  be 

by,  375,  377,  378. 
municipal   corporations,   eonclusiyeness   of   ordinances    declaring 

things  to  be,  378. 
municipal  corporations,  discretion  vested  in  to  deelare  what  are,. 

875. 
municipal  corporations,  hog-pens,  whether  may  be  declared  to  he 

by,  377. 
municipal  eorporations,  laundries,  whether  may  be  declared  to  be 

by,  373. 
municipal  corporations,  lime-kilns,  whether  may  be  declared  to 

be  by,  377. 
municipal  corporations,  limitation  upon  powers  of  to  declare  what 

are,  372,  373. 
municipal  corporations,  manufactories  and  machinery  which  miy 

be  declared  to  be  by,  375. 
municipal  corporations,  negro  churches,  whether  may  be  dedaied 

to  be  by,  377, 
municipal  corporations,  power  conferred  upon  in  general  terms  to 

declare  what  are,  372. 
mnnicipal  corporations,  smoke,  whether  may  be  declared  to  be 

by,  377. 
municipal  corporations,  smoking  in  the  street-cars,  whether  may 

be  declared  to  be  by,  375,  376. 
municipal  corporations,  trades  and  occupations  which  may  be  de- 
clared to  be  by,  374. 
municipal  corporations,   trees  growing  in  the   streets,   whether 

may  be  declared  to  be  by,  376. 
municipal  corporations,  unsightly  objects  declared  to  be  by,  376. 
mnnicipal  corporations,  what  may  be  declared  to  be  by,  385. 
municipal  corporations,  what  may  not  be  declared  to  be  by,  876- 

378. 
municipal  corporations,  wooden  awnings,  whether  may  be  declared 

to  be  by,  378. 

Beceivers  are  not  insurers  of  the  safety  of  property  in  their  charge^ 
278. 
eare  and  prudence  required  of,  278. 
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eontempt  of  eonrt,  liability  of,  to  punlBhinent  for,  279. 

eourtfl  appointing,  when  may  adjust  claims  against,  281,  282. 

depositing  money  in  bi^nk,  liability  for  loss  of,  278. 

employee,  liability  of  in  their  official  capacity  for  torts  of,  280. 

judgments  against,  form  in  which  should  be  entered,  281. 

liability  of,  for  contempt  of  court,  279. 

liability  of,  for  negligence  and  other  torts,  280. 

liability  of,  for  negligence  of  themselves  and  their  agents,  279. 

liability  of,  for  taking  possession  of  the  property  of  a  stranger 
to  the  suit,  279. 

liability  of,  for  torts  oommitted  before  their  appointment,  279. 

liability  of,  for  trespass  or  conversion,  279. 

liability  of,  general  rules  eontroUing,  278. 

liability  of,  manner  of  enforcing,  281,  282. 
BadamyUons,  constitutionality  of  laws  granting  or  interfering  with 
light  of,  479,  480. 
SchoolB  and  Beformatorlee   are  not  prisons,  953. 

eonatitutionality  of  statutes  providing  for  confinement  in  with- 
out trial  and  for  an  indefinite  term,  953-958. 

jnry  trial,  commitment  of  minors  to,  without,  953. 

local  and  special  legislation,  statutes  providing  for  are  not,  958, 

notice  to  parent  of  proceedings  for  confinement  of  children  in, 
958-960. 

parent,  depriving  of  custody  of  children  by  confinement  in,  958- 
960. 

I>arents,  adjudication  of  ecmrts  committing  children  to,  it  not 
conclusive  on,  960. 

punishment,  confinement  in  is  not  a,  954-956. 

piunishment,  confinement  of  minors  in,  is  not  a  cruel  or  unusual, 
957. 

of  personalty,  delivery  absolute  and  unconditional  without  ex- 
acting payment,  870. 
of  personalty,  delivery,  intent  with  which  made  is  a  question  of 

fact,  870. 
of  personalty,  payment,   delay  in  demanding  return  of  goods, 

when  does  not  waive,  879. 
of  personalty,  payment,  illustrations  of  circumstances  whers  not 

waived  by  delivery,  876-879. 
of  personalty,  payment,  illustration  of  circumstances  waiving  by 

delivery  and  laches,  871-876. 
of  personalty,  payment,  laches  of  the  seller  in  not  promptly  ro> 

quiring,  870-876. 
of  personalty,  payment,  when  not  necessary  to  pass  title,  869. 
of  personalty  to  be  paid  for  on  delivery,  when  does  not  pass 

titlo  until  payment,  869. 
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Silee  of  penonaltjy  waiyer  of  conditions  requiring  paymenl,  wkm  ia- 
ferabloy  870. 
on  eonditiona  to  be  performed  immediatelj,  title  does  not  pas  by 
delivery,  869. 

Tenants  at  Sufferance^  whether  entitled  to  notice  to  qoit,  42. 
Tenants  at  Will  are  entitled  to  notice  to  qnit,  42,  43. 

notice  to  quit  sufficient  to  terminate  rights  of,  42,  43. 

UUawfDl  Detainer^  acts  or  omissioBS  of  the  landlord  as  defeases  to 

proceedings  for,  61-64. 
acts  of  the  defendant  constituting  defenses  to,  64. 
acquisition  of  landlord's  title,  defense  of,  68-60. 
administrators   and   executors,   when   may   mftint^in    proceeding 

for,  39. 
adTerse  title,  acquisition  of,  cannot  be  asserted  as  a  defease  in,  58. 
advene  title,  claimants  under,  when  proper  defendants  im  pro- 
ceedings for,  56. 
against  tenants  at  sufferance^  42. 
against  tenants  at  will,  42,  43. 
against  tenants  from  month  to  month,  43-49. 
against  tenants  from  year  to  year,  45. 
assignee  of  lease  as  a  defendant  in  proceedings  for,  35. 
assignee  of  the  lease  or  of  the  right  to  receive  the  rents,  when 

may  maintain  proceeding  for,  38. 
assignors  and  assignees,  when  may  maintain  proceedings  for,  39. 
breaches  of  conditions  or  eovonants  by  the  landlord,  whether  wzr 

constitute  a  defense,  62. 
by  holding  after  adjudication  in  bankniptey  or  insolvenAy,  51,  51 
-     by  holding  after  forfeilars  by  breach  of  coTonant  or  condition, 

51,  52. 
by  holding  after  forfeiture  by  default  in  payment  of  rent,  50,  5L 
by  holding  after  the  expiration  of  a  definite  term,  40,  41. 
by  holding  after  the  happening  of  a  contingency  terminating  the 

lease,  41. 
by  holding  after  using  premises  for  unlawful  or  forbidden  pnr- 

pose,  52,  66. 
eounterdaims  in  proceedings  for,  57,  68,  63. 
defendants  in  proceedings  for,  who  are  proper  and  neceesaiy,  55, 

56. 
•defenses  to  proceedings  for,  55-66. 
definitions  of,  34. 
demand  for  payment  of  rent  cannot  be  dispensed  with  by  the 

lease,  52. 
demand  for  payment  of  rent,  form  and  contents  of,  to  snstsis 

forfeiture,  53. 
demand  for  payment  of  rent,  giving  and  sewing,  54. 
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milttwfDl  Detainer,  demand  for  payment  of  rent,  necesBlty  for,  61,  52. 
demand  for  possession  must  be  made  on  tenant  at  will  though 

notice  to  quit  has  been  given,  43. 
demand  not  a  eondition  precedent  to  maintaining  where  tenant 

holds  after  the  expiration  of  a  definite  term,  41. 
demand  or  notice  to  tenant  at  sufferance,  whether  esaential,  42. 
demand  where  cause  of  forfeiture  is  other  than  nonpayment  of 

rent,  63,  64. 
dieclaimer  of  tenant  walTos  notice  to  quit,  60. 
eet^ppel  of  the  defendant  to  deny  the  plaintiff ''■  title,  6d. 
equitable  defenses  in  proceedings  for,  65. 
eyiction  under  title  paramount,  defense  of,  68. 
execution  or  judicial  sale,  defense  of  acquisition  of  landlord '■ 

title  by,  69. 
failure  of  landlord  to  pay  demands  due  tenant,  62,  63. 
force  is  not  an  element  of,  34. 
forfeiture,  waiver  of,  63,  64. 

heirs  or  devisees,  whether  may  maintain  proceeding  for,  38. 
Illegal  purposes,  use  of  premises  for,  66. 
improvements  or  repairs  by  tenant  for  which  he  has  not  been 

paid,  63. 
joinder  of  parties  defendant  in  proceedings  for,  55,  66. 
landlord  is  a  proper  person  to  maintain  proceeding  for,  36. 
landlord,  conveyance  by  pendente  lite,  37. 
landlord  granting  new  lease,  whether  may  maintain  proceeding 

for,  36,  37. 
landlord  who  has  contracted  to  sell,  whether  may  maintain  pro- 
ceedings for,  36,  37. 
landlord  who  has  conveyed  the  property,  whether  may  maintain 

proceedings  for,  37. 
leasing  of  property  is  necessary  to  support  proceedings  for,  36* 
mortgagor  is  not  subject  to  proceeding  of,  by  mortgagee,  36. 
limitations  against  proceedings,  66. 
notice  to  quit,  by  whom  may  be  served,  47, 
notice  to  quit,  by  whom  should  be  given,  45. 
notice  to  quit,  form  and  contents  of,  48,  49. 
notice  to  quit,  how,  when,  and  on  whom  may  be  served,  47* 
notice  to  quit,  oral,  48, 
notice  to  quit,  proof  of  service  of,  48. 
notice  to  quit,  serving  upon  agent  or  servant,  47,  48. 
notice  to  quit,  to  whom  should  be  given,  46. 
notice  to  quit,  trespassers  and  intruders  are  not  entitled  to,  46. 
notice  to  quit,  waiver  of,  49,  50. 
notice  to  tenant  at  will  to  sustain,  42,  43. 

notice  to  tenant  from  month  to  month,  form  and  contents  of,  44. 
notice  to  tenant  from  month  to  month  required  to  support  the 

proceeding  for,  44. 
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UUawfttl  BetalBM;  notice  to  toiuuit  from  year  to  j9Kr  leqnired  t» 

rapport  tke  proeeeding  for,  45. 
outstanding  title,  defense  of,  M,  61« 

pweiipilon,  title  by,  as  a  def enae  to  proeeedinga  for,  66L 
prerappooee  that  the  poeoeoaion  of  the  defendant  waa  ae^oired 

withont  wrong,  35. 
pnblie  lands,  defenae  that  premiaes  eonatitate^  57. 
pnrchaae,  eontraet  of,  poesesaion  held  under,  whether  naj  be 

deTested  bj,  35. 
porchaaera  and  lesaeea  of  the  landlord,  whether  and  iHien  naj 

maintain  proceedinga  for,  37,  38. 
porehaaers  at  exeention  or  judieial  sale  may  maintain  proceed- 
ings for,  39. 
reeeivers,  whether  may  maintain  proceeding  for,  38. 
redemption  and  relief  from  jndgmenta  in,  56,  67. 
refnsal  to  anrrender  poaaeasion,  when  not  essential  to,  34. 
statntea  extending  the  right  to  maintain  proceedings  for,  to  per- 

aona  holding  poaaeeaion  nnder  ezpreas  eontracts,  36. 
aaeeeasoia  in  interest,  when  may  maintain  proceeding  for,  39. 
anbtenanta  are  proper  partiea  to  proceedings  for,  55,  56. 
tax  sale,  defenae  of  acquisition  of  landlord's  title  by,  59. 
tanant  at  snfferance,  when  anbjeet  to  proceeding  for,  42. 
tenant  at  will  cannot  be  dispossessed  without  notice  to  <iait,  42. 43. 
tenant  at  will,  notice  to,  when  sofficient  to  sustain  proceeding 

42,  43. 
tender  of  rents,  when  deposit  in  eonrt  is  essential,  Mh 
termination  of  landlord's  title,  defense  of,  60. 
time,  length  of,  required  in  notice  to  quit,  43. 
title,  issue  of,  whether  and  when  may  be  presented  in,  56-58^ 
validity  of  the  leaae,  questioning  in  proceedings  for,  €1. 
waiver  of  right  to  maintain  proceeding  for,  63. 
what  makes  the  detainer  unlawful,  40-45. 
who  may  maintain  proceeding  for,  36-40. 
who  may  be  proceeded  against,  because  of,  55,  56. 

WUla,  intent  of  the  testator  governs,  739. 

invalid  parts  not  capable  of  separation  from  the  valid  invalidate 

the  whole  will,  744. 
invalid  trust  in,  when  avoids  the  whole,  743. 
void  and  valid  parts  of,  separability  of,  illustrationa  of,  740-743. 
void  and  valid  parts  of,  when  not  separable,  743-745. 
void  in  part  and  valid  in  part,  general  rulea  controlling,  739. 
void,  trust  under,  when  doea  not  avoid  the  whole  will,  742. 
void  in  part  may  be  good  aa  to  the  residue,  739. 
uncertainty  in  one  party  when  doea  not  render  the  whole  void,  741. 
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ABATEMENT  AND  BEVIVAIfc 

TOBT — SurvlyoTship  of  Action. — At  the  common  law  actions 
in  tort  do  not  Burvive  the  death  of  either  the  wronged  oi  the  wrong- 
doer.    (Mo.)     Bates  ▼.  Sylvester,  761. 

See  Death,  2-3. 

ACOOBD  AND  SATISFACTION. 

ACOOBD  AND  SATISFACTION— Consideration.— If  a  debtor 
in  failing  circumstanG«s  and  contemplating  bankruptcy  offers  his 
creditor  thirty  per  cent  of  his  debt  as  a  settlement  in  fall,  and  the 
creditor  dissuades  him  from  going  into  bankruptcy,  accepts  his 
alternative  offer,  receives  the  money  and  closes  the  account,  the 
transaction  is  a  good  accord  and  satisfaction  based  upon  a  sufficient 
consideration,  and  the  creditor  cannot  recover  the  balance.  (Pa.) 
Melroy  v.  Kemmerer,  888. 

ACTIONa 

1.  ACTIONS — Separate  Causes — Jurisdiction. — If  two  steers  are 
killed,  one  instantly  and  the  other  mortally  wounded,  by  being  struck 
by  a  locomotive,  running  twenty-five  or  thirty  miles  per  hour,  at 
points  about  two  hundred  feet  apart,  there  is  but  one  cause  of  action, 
and  the  circuit  court  is  not  deprived  of  jurisdiction  on  the  question 
of  the  value  of  the  property  involved.  (Ind.)  Chicago  etc.  By.  Co., 
▼.  Bamsey,  379. 

2.  ACTIONS. — ^The  Bole  Against  Splitting  Causes  of  Action  does 
not  obtain  where  there  is  one  contract,  but  the  performance  is  several. 
(Mo.)     Baumhoff  y.  St.  Louis  etc.  B.  B.  Co.,  745. 

Note. 

Adultery,  connivance  in,  what  amounts  to  and  effect  of,  521-526. 

ADVEBSE  POSSESSION. 

1.  ADVEBSE  POSSESSION — ^Payment  of  Taxes. — ^To  make  the 
period  of  seven  years'  payment  of  taxes  under  color  of  title  a  bar 
to  the  recovery  of  land,  they  must  be  paid  by  the  person  holding  the 
title,  or  in  some  way  interested  in  or  connected  therewith.  It  is  not 
enough  that  a  husband  pays  taxes  on  land  to  which  his  wife  holds 
color  of  title,  without  any  showing  that  he  does  so  as  her  agent  or  at 
her  request.     (111.)     Mantermach  v.  Studt,  310. 

2.  ADVEBSE  POSSESSION — ^Besldence  on  Land. — Adverse  pos- 
session, under  the  Illinois  statute,  must  be  by  actual  residence.  Mere 
possession  is  not  enough.     (111.)     Mantermach  v.  Studt,  310. 

3.  ADVEBSE  POSSESSION— School  Lands.— Title  to  lands 
granted  to  the  state  of  Minnesota  for  the  use  of  its  schools  by  the 

(1079) 
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United  States  cannot  be  acquired  by  adyerae  posBeesion,  as  ai^mlBSl 
tks  stata.    (Minn.)     MnrUngb  t.  Chicago  etc  Bj.  Ga^  609. 

Corporations^  13-18. 


AFFIDATm— StatQtofy  SeqnireiBMDts.— If  tbe  statute  specii- 
eallj  points  out  who  may  make  a  certain  affidaviti  it  cannot  be  mads 
bj  another.    (Mo.)    Hinkle  t.  IfOyelace,  69S. 

AOSNOT. 

Sea  Principal  and  Agent. 


AVnCAXifl. — ^Tha  Keeping   and   Pastarlng   of  Uraatoek 
mbjael  to  poUoa  lagnlation.    (Or.)    Baser  t.  Umatilla  Ge^  811. 

Bee  Ckune  Laws. 

AlTTENUPTIAIi  DEED. 
Bee  Husband  and  Wif  e,  1-2. 

APPEAL  AND  SEBOBb 
In  Chancery  Troee&dings. 

1.  APPEAL.— In  Chancery  Proceedings  Exnns  in  tbe  exclusion  or 
admission  of  eyidenee  are  not  grounds  for  a  reyersal,  if  there  is  com- 
petent eyidence  in  the  record  sufficient  to  support  the  decree,  and  the 
eyidence  which  should  haye  been  considered  would  not,  if  considered, 
change  the  result.     (111.)     Shedd  y.  Seefeld,  269. 

2.  APPEAL.— While  the  Finding  of  the  Ttial  Court*  and  its  ap- 
proyal  by  the  appellate  court,  are  not,  in  a  dianeery  proceeding,  bind- 
ing upon  the  supreme  court,  the  latter  will  not  reyerse  the  decree 
unless  it  is  dearly  against  tbe  eyidence.  (DL)  Shedd  y.  Seefdd, 
269. 

^01  of  Exeeptioni, 

8.    APPEAL — Order-book  Entry  of  Verdict— Bill  of  Ezeeptiona.— 

A  copy  of  an  order-book  entry  of  a  yerdict  under  the  certificate  of 
the  clerk  of  the  lower  court  importa  absolute  yerity  and  cannot  be  con- 
tradicted by  the  bill  of  exceptions  or  a  motion  and  affidayit  therein 
contained.     (Ind.)     Broadstreet  y.  Hall,  356. 

4.  APPEAL— Exeeptlona. — ^Unless  the  bill  of  exceptions  shows  to 
the  contrary,  the  certificate  of  the  presiding  justice  in  the  lower  court 
that  the  exceptions  are  ''allowed"  is  conelusiye  of  their  being  right- 
fully allowed.     (Me.)     State  y.  Intoxicating  Liquors^  50i. 

Findings  of  Trial  Cowrt. 

6.  APPEAL— Ambiguous  Findings*  Constractioa  ofw— If  tbe  find- 
ings of  a  trial  court  are  ambiguous,  that  one  of  two  reasonably 
probable  meanings  will  be  adopted  that  will  support  the  judgment, 
rather  than  the  one  which  will  defeat  it.  (Wis.)  Bants  y.  Adami^ 
1030. 

8.  APPEAL— Absence  of  Finding;  When  not  FataL — ^If  a  fact 
essential  to  support  a  judgment  in  a  case  in  equity  does  not  appear 
to  haye  been  found  by  the  trial  court^  but  does  appear  frofli  the 
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.OTd  witli  reasonable  eertaintj  to  ozist.  it  may  be  found  on  appeal^ 
d  judgment  directed  aeeordingly.     (wis.)     Bantz  t.  Adams,  1030. 

JEi^view  of  Decrees, 

T.  AFPEAIi  AND  EBBOB— OonclusivoneflB  of  the  Decree  of  a  Sin- 
gle Justice. — ^The  deeree  of  a  single  justice  who  has  heard  the  wit- 
nesses is  not  to  be  set  aside  unless  plainly  wrong,  but  this  rule  is  lim« 
ited  to  those  eases  in  which  the  decision  is  dependent  on  the  credibility 
ojp  witnesses,  and  does  not  apply  when  the  uncontradicted  evidence 
showB  that  the  deeree  ia  wrong.  (Mass.)  Old  Comer  Book  Store  y. 
XTpham,  532. 

8.  APPBAL. — Decision  of  Beferee  Conlirmed  by  the  circuit  court 
on  a  pure  matter  of  fact  must  be  given  the  same  dignity  on  appeal 
ma  ia  required  by  the  established  practice  as  to  any  conclusion  of  fact 
made  by  a  trial  court.    (Wis.)    Idema  ▼.  Comstock,  1027. 

Oromndi  far  BevertA 

9.  APPEAL — ^Presmnption  Against  Error. — On  appeal,  the  pre- 
sumption is  against  error,  and  in  testing  the  sufficiency  of  the 
reeord  to  support  the  judgment,  it  must  be  affirmed  unless  error 
appears  with  reasonable  eleamess.     (Wis.)     Bants  v.  Adams,  1030. 

10.  APPEAIi — ^Pointing  Out  Errors. — ^The  appellate  court  will  not 
seareh  the  record  for  alleged  errors,  and  unless  the  page  and  line 
wrhere  such  rulings  may  be  found  are  cited  in  the  brief,  they  will  not 
be  eonsidered.     (Ind.)     Providence  Washington  Ins.  Go.  v.  Wolf,  395. 

11.  APPEAL  AKD  EBBOB— Partly  Incompetent  Answers  to  Ques- 
ttoDS.! — ^If  the  answer  of  a  witness  to  a  proper  question  is  partly  in- 
competent and  partly  competent,  it  does  not  require  a  reversal,  unless 
the    incompetent   matter  is  prejudicial   and  was   duly  objected   to. 
(Ark.)     8t.  Louis  etc.  By.  Go.  ▼.  Dupree,  74. 

12.  APPEAL — BoTonal  of  Judgment. — ^A  judgment  may  be  re- 
versed  for  lack  of  the  character  and  degree  of  evidence  required  to 
support  it.     (Golo.)     Laesch  v.  Morton,  106. 

IS.  APPEAL. — ^A  Party  cannot  Complain  of  an  Error  which  he  in- 
dneed  the  court  to  make,  or  to  which  he  consented,  in  refusing  to 
allow  the  amendment  of  a  bill  of  particulars.  (BL)  McKinnie  v. 
Ijsne,  338. 

14.  APPEAL  AND  EBBOE— Konprejndlcial  Ezdnslon  of  Evl> 
donee. — ^If  the  court  refuses  to  permit  the  asking  of  a  question,  but 
afterward  the  fact  sought  to  be  proved  is  proved  and  must  be  and  it 
Is  assumed  to  be  the  fact  in  dealing  with  the  cause,  the  error  becomes 
karmless.    (Mass.)    MeGaflerty  v.  Lewando's  ete.  Gleaning  Co.,  662. 

ABBITBATIOir. 
8ee  Insurance,  3-8. 

ABBEST. 
Bee  Homicide,  5,  6. 

AS8AX7LT  TO  KTT.T- 

Bee  Homicide,  1. 

ASSUMPSIT. 

ASSTTlfPSTT — ^Pa3rment  In  Articles  of  Personalty. — ^Where  there 
Is  an  agreement  to  pay  a  certain  sum  in  specified  articles  of  personal 
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property,  mt  mgree^  prices,  on  «  partifolar  day,  m  failnre  to  deliTer  th« 
articles  on  the  daj  fixed  converts  the  trmnsaetioii  into  a  money  obli^ 
tioD,  and  a  z«eoveiy  on  the  common  counts  may  bo  had.     C^)    ^ 


•  1  .  I      I  H 


/•  General. 

!•  ATTA^gfi  m  kwx-— yati'S  of  PEOCoodtnip— XdSBL-— A 
by  attachment  is  in  the  nature  of  a  proceeding  in  tool  The  attach- 
ing creditor  acquires  a  specific  lien  upon  the  attached  property,  which 
ripens  into  a  judgment  against  the  res  when  the  iwder  of  sale  is 
made.  Such  a  proceeding  is  in  effect  a  finding  that  the  property 
attached  is  an  indebted  thing,  and  a  Tirtoal  eondemnntioB  of  it  to 
pay  the  owner's  debt.     (Or.)     Kats  ▼.  Obenchain,  821. 

2.    ATTAGHMEHT  UBH— Veesssity  of  Entry  of  JndgmeDt.— The 


▼alidity  or  continuation  of  an  attachment  lien  is  not  dependent  npos 
the  entry  of  the  judgment  in  the  judgment  Hen  docket.  (Or.)  Kats 
▼.  Obenchain,  82L 

SL  ATTACHMENT— OavfttoB  to  Oertificate.— It  is  not  necesmy 
that  a  certificate  of  attachment  should  haTO  a  caption  stating  the  title 
of  the  cause  and  the  names  of  the  parties,  if  such  matters  are  otatod 
in  the  body  of  the  certificate.     (Or.)     Haines  ▼.  Connell,  S35. 

FriarUff  Over  Umirecorded  Deed, 

4.  ATTAGHMEHT— PriQcity  Over  Unrecorded  Deed^ — ^An  attach- 
ment levied  in  good  faith  upon  land  previously  conveyed  by  an  un- 
recorded deed  takes  precedence,  under  the  Oregon  statutes,  over  the 
conveyance.     (Or.)     Haines  v.  Connell,  835. 

6.  ATTAGHMEHT — Hmocoided  Deed— Bordai  to  Shov  Oeed 
FaiHL — ^When,  in  a  suit  involving  the  priority  of  an  attachment  over 
a  prior  unrecorded  deed,  the  attaching  creditors,  by  the  allegationi 
of  their  answer,  assume  the  burden  which  the  law  casts  on  them  of 
showing  their  good  faith  and  want  of  notice  in  levying  the  attach- 
ment, a  failure  to  deny  such  allegations  in  the  reply  is  an  admissioa 
of  their  truth.     (Or.)     Haines  v.  Connell,  835. 

Levy  of  Wfit — TreepoMB, 

6L  ATTAGHMEHT,  Ofllosr  Acting  Utader  WUt  of,  Wliat  nay  aot 
do. — If  an  oflicer  having  a  writ  of  attachment  against  a  woman  who 
owns  a  lunchroom  managed  by  her  husband  goes  to  such  room,  and, 
in  addition  to  attaching  the  chattels  therein,  orders  the  husband  and 
the  employ^  out  of  the  room  in  the  evening,  it  being  run  night  and 
day,  puts  a  lock  and  staple  on  the  door,  ana  leaves  a  keeper  therein 
daring  the  ni^ht,  and  by  thus  closing  prevents  the  customers  from 
comine  in  until  10  or  11  o'clock  of  the  next  forenoon,  these  acts  of 
ernnlsion  and  of  locking  up  are  beyond  his  authority  under  his  writ 
(Mass.)     Walsh  v.  Brown,  SSfi. 

7.  A  FUBIJG  OFFICEB  SzceedJng  His  Authority  becomes  a  tres- 
passer ab  initio.     (Mass.)     Walsh  v.  Brown,  556. 

8.  TBESPASS^  When  not  Waived. — ^The  giving  of  a  bond  to  dis- 
solve an  attachment  does  not  estop  the  person  giving  it  from  main- 
taining an  action  against  the  attaching  officer  for  acts  done  by  him, 
and  not  justified  by  his  writ,  and  on  account  of  which  he  became  a 
trespasser  ab  initio.     (Mass.)     Walsh  v.  Brown,  558. 


ATTOBHST  ANB  GUENT. 
Disbarment  of  Attorney, 

1.    ATTOBNETS — Oxounds   for  Disbarment. — Where  an  attorney, 
upon  discovering  a  defect  in  the  charter  of  a  corporation^  conspires  to 
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harass  tlie  tfompanj  and  to  embarrass  its  business  hj  organizing  a 
corporation  of  the  same  name  ostensibly  for  the  purpose  of  conducting 
a  similar  business^  but  reallj  for  the  sole  purpose  of  injuring  its  busi- 
ness and  extorting  money  from  it,  his  conduct  warrants  disbarment 
proceedings,  although  he  acts  openly  and  under  a  claim  of  right, 
(m.)     People  v.  MaCanley,  287. 

2.  ATTOBNEY8. — ^The  Standard  of  Personal  and  Professional  In- 
tegrity which  should  be  applied  to  persons  admitted  to  practice  law 
is  not  satisfied  by  such  conduct  as  merely  enables  them  to  escape  the 
penalties  of  the  criminal  law.     (111.)     People  v.  Macauley,  287. 

3.  ATTORNEYS. — ^Tonth  or  Inexperience  does  not  extenuate  the 
offense  of  fraudulent  conspiracy  to  extort  money  that  is  inconsistent 
with  the  common  honesty  which  should  be  an  attribute  of  every  at- 
torney haying  the  license  of  this  court.  (HI.)  People  v.  Macauley, 
287. 

Contracts  of  Attomeyt. 

4.  OONTSAOTS  OP  ATTORNEYS,  Rescinding  Because  of  TJn- 
eonsdentlona  Advantage  Taken. — ^If  a  man  who  has  killed  another  and 
is  charged  with  murder  in  the  first  degree  and  threatened  with  mob 
yiolence,  and  is  under  great  excitement,  enters  into  a  contract  with  a 
firm  of  attorneys,  whereby  they  agree  to  defend  him,  receiving  of 
him  property  in  excess  of  seven  thousand  dollars  in  value,  leaving  him 
an  estate  oi  a  little  more  than  one  thousand  dollars,  and  a  few  days 
thereafter  he  commits  suicide,  such  contract  may,  in  a  suit  brought 
by  his  administrator,  be  adjudged  to  be  unlawful  and  oppressivSi  and 
relief  granted  therefrom.     (Ark.)     Pindall  v.  Waterman,  87* 

AUTOMOBILEa 

Bee  Highways,  8-12. 

BANKRUPTCY. 


1.  BANKRUPTCY — ^Discharge — ^Res  Judicata. — A  debt  due  to  a 
creditor  of  a  bankrupt,  provable  in  bankruptcy  proceedings,  is  barred 
by  a  discharge  in  bankruptcy  granted  upon  notice  to  such  creditor 
and  without  objection,  although  the  bankrupt  has  been  refused  a 
discharge  in  bankruptcy  in  a  former  proceeding,  on  objection  of  the 
same  creditor,  and  in  respect  to  the  same  indebtedness,  if  the  ground 
for  such  refusal  does  not  appear,  and  the  debt  is  one  not  excepted 
from  the  operation  of  the  discharge  by  the  terms  of  the  bankruptcy 
statutes.     (Fla.)     Bluthenthal  v.  Jones,  181. 

2.  BANKRUPTCY — Judgment  for  Breacb  of  Promise. — A  judg- 
ment recovered  in  an  action  for  breach  of  contract  to  marry,  wherein 
there  is  no  allegation  of  seduction,  is  for  a  breach  of  contract,  not  for 
a  willful  and  malicious  injury,  and  hence  does  not  survive  the  dis- 
charge of  the  defendant  in  bankruptcy.  (Iowa)  Bond  v.  Milliken, 
440. 

8.  BANKRUPTCY — ^Appeal. — ^The  Qnesflon  cannot  be  Raised  for 
the  first  time  on  appeal  that  a  discharge  in  bankruptcy  is  not  effectual 
as  against  a  judgment  because  the  latter  was  not  scheduled.  (Iowa) 
Bond  V.  Milliken,  440. 

BANKS  AND  BANKING. 

1.  BANKS — Checks,  Improper  Delay  in  Presenting  for  Indorse- 
ment, What  is. — ^If  the  drawer,  drawee,  and  payee  of  a  check  all 
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nride  im  tba  nme  elty,  or  towB,  tlie  eheek  to  not  preseiited  in 
able  time  ualeai  preeented  before  eloaiiig  of  bneiiieflB  boon  ob  the 
daj  after  its  iinmg  If  not  preeented  witbia  ibe  time  that  ftiad» 
aad  tbere  ie  a  loee  dae  to  delay,  eoeb  loee  falli  on  tbe  ludder  of  the 
ebeeb.     (Maea.)     Gordon  r.  Levine,  565. 

2.  BAMKUIO.— ObedE,  Time  for  PzeeeotiiiA  IVbot  It  Pa»8B  from 
One  Owaac  tm  Anetbec^— Tbe  faet  tbat  after  a  ebeek  iaaiies  it  puMs 
from  hand  to  band,  and  eeveral  penona  thereby  beeome  owners  of  it 
at  different  timee,  doea  not  extend  the  time  for  its  preeentment  for 
payment,  when  tbe  drawer,  ^awee,  and  holder  all  reside  is  the 
ei^  or  town.  Tbe  doetrine  of  Taylor  t.  Wilson.  11  Ket.  44,  45 
Dee.  180^  disapproTed.    (Masa.)     Gordon  t.  Lerine^  565. 


1.  BA8TABDT  ProfifMMHngi  an  of  a  Otvll,  and  not  af  a  erimiaal, 
nature.     (Ark.)     Land  t.  SUte,  25. 

2.  OOMBTlTUTiOKAIi  lAW— Bastaxdy  Proceedings*  Power  of 
tiM  Ooozt  to  OoouBit  Palter  to  Jail— ImpriMiuBeiit  for  IMit.— Tkosgh 
a  proeeedinf  in  bastardy  is  not  criminal,  but  cItU  in  its  nature,  yet 
tbe  eovrt  may  be  anthorised  to  enter  judgment  against  tbe  father  for 
the  lying-in  expenaee  of  the  mother  and  for  tbe  maintenance  of  the 
ebild,  and  to  en^»rce  such  judgment  by  his  commitment  to  jaiL  This 
is  a  proper  ezsteise  of  tbe  police  power  of  the  state.  (Ark.)  Lead 
T.  SUte,  85. 

9L  BVHUBHCB— BddUtioa  of  a  Child  to  tbe  Jury.— In  bastar^T 
proceedings,  the  court  may  allow  tbe  child  to  be  exhibited  to  tbe  jsiy. 
The  weight  to  be  given  sack  sTidenee  ie  for  the  juiy.  (Ark.)  Lsaii 
T.  State,  25. 

BBHBFIOIAIi  AS80CIATION8. 

1.  BENBFIT  AS80CIATIOV,  Wbea  not  Bound  by  tba  Ael  er 
Noiloet  of  a  deik. — ^The  promise  of  the  clerk  of  a  local  lodge  of  the 
Modem  Woodmen  of  America  that  he  will  notify  a  beneficiaiy  of 
any  assessment  tbat  may  be  levied  is  not  binding,  and  dk>es  not 
prevent  a  forfeiture  from  occurring  by  his  failure  to  keep  iseh 
promise  and  the  eonsequent  default  in  the  payment  of  assessmenti, 
which  would  bavo  been  paid  had  notice  thereof  been  given  as  prom- 
ised.    (Wash.)     Sheridan  v.  Modem  Woodmen,  287. 

2.  MUTUAIi  BENEFIT  ASSOOIATIONB^— Insanity  of  tbe  per 
son  insured  doea  not  excuse  the  nonpayment  of  sssessments  nor  pre- 
vent a  forfeiture  resulting  therefrosL  (Wash.)  Sheridan  v.  Mod- 
em Woodmen,  987. 

S.  MUTUAIt  JUUiEPiT  ASaOOXAtlONS— LadMs  of  Benoldsiy. 
Where  the  l>eneficiary  of  mutual  benefit  insurance  knows  that  the 
insured  is  insane,  and  tbat  the  dues  and  assessments  on  bis  policy 
are  payable  every  three  months,  and,  having  made  a  tender  of  pay- 
ment, which  is  refused,  fails  to  take  any  further  steps  during  the 
remaining  two  years  of  the  life  of  the  insured  for  his  reinstate- 
ment, such  beneficiary  is  estopped  from  maintaining  an  action  oa 
the  policy,  on  the  ground  that  the  original  cause  of  forfeiture  occurred 
through  the  insanity  of  the  insured  and  the  failure  of  the  clerk 
of  a  local  lodge  to  keep  his  promise  to  give  notice  of  the 
beeoming  due.    (Wash.)     Sheridan  v.  Modem  Woodmen,  987. 


1.    BIGAMT—Burden  of  Proof  as  to  Matters  of  Oonf  sbbIob  sad 
Avoidance^ — ^In  a  prosecution  for  bigamy,  if  it  is  proved  that  the 
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ftcensed  mnd  his  first  wife  were  married  according  to  tlie  laws  of 
the  state  wherein  the  marriage  took  place,  it  ia  not  necesaarj  for 
tha  proaecution  to  show  that  aha  waa  competent  to  enter  into  tho  niar> 
riage  relation,  nor  that  there  were  no  impedimenta  to  the  marriage. 
(Waah.)     Stota  t.  Kniffen,  1009. 

BILL  OF  BXOEPTIOini 

Bee  Appeal  and  Error,  8,  4. 

BILL  OF  FABTIOULABa 
Sea  Pleading,  8-4. 

BILLS  A3n>  KOTB& 

1  FBOMI880BT  KOTE  Cdrva  to  Oompoimd  Felony^— To  defeat 
an  action  on  a  note  given  to  compound  a  felony,  it  ia  not  neeeasuy  to 
prove  that  the  alleged  crime  waa  in  fact  committed.  (Iowa)  W.  T. 
Joyce  Co.  t.  Bohan,  410. 

2.  BILLS  Ain>  KOTES — ^Indonemoit  and  Belndonement — ^Lia- 
lifUty — ^BstoppeL — ^If  a  bank,  after  indorsing  a  note  to  its  president 
for  collection,  and  receiving  from  him  a  reindorsement  to  its  own 
order,  transfers  the  note  for  value  to  a  third  person  without  striking 
out  its  indorsement,  and  the  failure  to  strike  out  the  indorsement  is 
not  caused  by  mistake,  accident,  or  oversight,  the  bank  ia  estopped 
to  deny  its  liability  to  such  third  person  as  an  indorser  in  blank, 
regardless  as  to  whether  the  reissue  was  before  or  after  maturity. 
(Colo.)     Moore  t.  first  National  Bank,  120. 

S.    BILLS  ANB  NOTES — Oontract  to  Pay  Debts. — If  a  parson,  in 

consideration  of  an  assignment  to  him  of  all  of  a  bank's  assets  agrees 
to  pay  all  of  ita  liabilities,  he  is  liable  for  the  payment  of  a  note  on 
which  the  bank  ia  liable  as  an  indorser.  (Colo.)  Moore  v.  First 
National  Bank,  120. 

4.  BILLS  AND  NOTES. — ^Forged  paper  without  negligence  im- 
pated  to  the  party  affected  by  the  forgery  is  not  a  binding  contract, 
whether  the  forgery  was  committed  bv  alterations  or  a  substitution 
of  the  forged  contract  for  the  supposed  or  genuine  one.  (Me.)  Bid- 
deford  Nat.  Bank  ▼.  HiU,  499. 

BBEAOH  OF  HABBIAGB  OONTBACT. 

1.  WAiMtTAaig,  Promise  of,  Wbat  Implied  ThereftosL — ^Uncondi- 
tional promises  of  marriage  exchanged  between  a  man  and  a  woman 
imply  that  each  is  physically,  morally  and  legally  competent  to  enter 
the  status  of  matrimony  and  capable,  in  so  far  as  he  or  she  knows 
or  has.  reason  to  believe,  of  effectuating  the  principal  purposes  of  the 
marriage  relation.     (Wash.)     Grover  v.  Zook,  1012. 

2.  MABBIAGB  Between  Conaumptlvea,  Bigbt  to  Befuse  to  Keep 
Pxomiaa  of« — ^If  a  man  having  the  hereditary  taint  of  consumption 
enters  into  an  engagement  of  marriage  with  a  woman  already  af- 
flicted with  that  disease,  their  contract  of  marriage  is  against  public 
policy,  and  he  should  withdraw  from  it,  and  if  he  does  so,  he  is  not 
uablo  to  an  action  for  damages.     (Wash.)     Grover  t.  Zook^  1012. 

8m  Baakmptey,  t. 
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1.  BSOKEB  to  Sen  Beal  Pioperty,  Wban  Bntf tied  to  OoimnMiw 
If,  after  real  property  has  been  placed  in  a  broker's  hands  for  nk, 
such  sale  is  brought  about  bj  his  advertisements  and  exertions,  he  b 
entitled   to    commissions,   though   the    sale    is    made    bj   the   owner. 
(Ark.)     Branch  r.  Moore,  78. 

2.  BBOKEB  to  Sell  Beal  Property,  Attflmpt  to  Beroko  tlie  Agency. 
If,  after  a  broker  is  employed  to  sell  real  property  and  introdnees  a 
purchaser  to  the  owner,  the  latter  then  or  subsequently  revokes  the 
agency  and  soon  afterward  mi^es  the  sale  to  a  person  mtrodneed  hr 
the  broker,  the  latter  is  entitled  to  his  eommiasioiiflL  (Ark.)  Braaeh 
▼.  Moore,  78. 

8.  IF  A  BBOKEB  to  Sell  Beal  Pn^erty  is  induced  by  the  owner, 
after  introducing  an  intending  purchaser,  to  discontinue  negotiation 
on  the  ground  that  the  wife  of  the  owner  will  not  consent  to  the  eon- 
veyance,  and  the  owner  subsequently  eifects  a  sale  to  the  person  thus 
introduced,  the  broker  is  entitled  to  his  commissions.  (AiL) 
Branch  v.  Moore,  78. 

4.  AGENOT  to  Sell  Beal  Property,  Biglit  to  Bevokei. — An  owner 
employing  a  person  to  sell  real  property  may  reroke  the  agency  at 
any  time  before  the  sale  is  made,  but  he  cannot  do  so  merely  for  the 
purpose  of  deprmng  the  broker  of  his  eomraissions.  (Ark.)  Branfk 
T.  Moore,  78. 

6.  A  BBOKEB  to  SelL  Beal  Estate  cannot  be  T}epriw^  of  His 
Bigbtto  Commissions  on  the  ground  that  the  property  was  a  Iwme- 
stead,  and  the  authorization  to  sell  was  not  binding  on  the  wife  if  in 
fact  the  sale  is  made  and  she  joins  in  a  conveyanee  to  the  purchssci. 
(Ark.)    Branch  ▼.  Moore,  78. 

OABBIEBS. 

!•    COMMON  CABRTTSKS  axe  not  Insnrezs  of  tiie  Safety  of  Thsir 

Passengers. — They  are  held  to  reasonable  care  only,  and  that  eaie 
means  the  highest  care  consistent  with  the  proper  transaction  of  their 
business.     (Mass.)     Millmore  t.  Boston  £1.  By.  Co.,  558. 

2.  STBEET  BAILWAYS,  Duty  of,  to  Allghtfng  Paaengexs.— A 
conductor  does  not  perform  his  duty  by  simply  waiting  a  reasoaal^ie 
time  for  a  passenger  to  alight.  He  must  exercise  reasonable  care  ta 
see  that  the  passenger  is  off  the  car.  He  is  not,  however,  absoliitelj 
bound  to  see  that  the  passenger  is  off.  The  care  resting  on  him  ib 
the  highest  care  consistent  with  the  proper  transaction  of  the  business, 
and  if  he  has  exercised  that  degree  of  care,  he  has  not  been  negligent 
(Mass.)     Millmore  y.  Boston  El.  By.  Co.,  558. 

3.  STBEET  BAILWAYS,  Duty  of,  to  See  Aliglitlng  Passenger^ 
A  conductor  of  a  street  railway  is  not  bound  absolutely  to  see  that 
an  alighting  passenger  has  safely  alighted  before  starting  the  car, 
but  such  conductor  is  required  to  know,  if  in  the  exercise  of  due  eare, 
caution  and  diligence  he  could  know,  that  any  person  is  attempting 
to  alight  before  permitting  the  car  to  start  in  such  a  manner  mm 
might  be  liable  to  injure  him.  (Mass.)  Millmore  t.  Boston  £1  Bj. 
Co.,  558. 

Kote. 

Cemeteries,  constitutionali^  of  statutes  prohibiting  use  of  proper^T^ 
as.  473. 
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OEBTIOSABI. 

1.  OEBTIOSABI — Jadgments  of  the  Orimlnal  Courts,  When  will 
be  Set  Aside  upon. — A  judgment  of  the  juvenile  court  will  be  vacated 
on  certiorari  when  it  does  not  appear  from  the  record  that  facts  ex- 
isted or  were  found  authorizing  the  court  to  deprive  the  father  of 
the  custody  of  the  child  and  commit  it  as  a  ward  of  the  state. 
(Utah)     MiU  v.  Brown,  935. 

2.  OEBTIOBABI,  Inquiry  into  the  Oonstitntlonallty  of  a  Statute 
Under. — ^In  a  proceeding  by  certiorari  the  constitutionality  of  a  stat- 
ute may  be  inquired  into  and  determined,  if,  on  finding  that  the  stat- 
ute is  invalid,  the  acts  of  the  court  or  judge  must  be  held  to  have 
no  support,  and  to  be  hence  of  no  foree  or  effect.  (Utah)  Mill  y» 
Brown,  935. 

S.  OBBTIOBABI— Inquiry  into  tiie  Begnluity  of  the  Manner  of 
the  Appointment  of  a  Judge^ — ^In  certiorari  the  court  cannot  inquire 
into  the  regularity  of  the  maniier  of  the  appointment  or  the  qualifica* 
tion  of  the  judge  whose  judgment  ie  assailed.  (Utah)  Mill  ▼• 
Brown,  935« 

Note. 

Cliancery.    See  Infanti. 

OOLLATEBAL  SEOUBITT* 

See  Pledges. 

OOMBCEBOE. 

See  Intoxicating  Liquors. 

OOMMOK  laAW. 

1.  OOMMON  IiAW. — The  Spirit  of  the  Oommon  Law  Is  the  In* 

stinet   of  common  sense.     (Minn.)     Bader  v.  New  Amsterdam  Cas. 
Co.,  613. 

2.  OOMMON  LAW— Nature  and  Origin. — The  common  law  is  not  a 
codification  of  exact  or  inflexible  rules  for  human  conduct,  for  the  re- 
dress of  injuries,  or  protection  against  wrongs,  nor  yet  a  mere  figment 
of  judicial  genius;  but,  on  the  contrary,  is  the  embodiment  of  broad 
and  comprehensive  unwritten  principles,  inspired  by  natural  reason,  an 
innate  sense  of  justice,  adopted  by  common  consent  for. the  regulation 
and  government  of  the  affairs  of  them.  (Minn.)  State  v.  St.  Paul 
etc.  By.  Co.,  581. 

Note. 

OonnlYanee.    See  Divorce. 

OONSPIBAOT. 

L  OOBPOBATIONS,  Liability  of,  for  Oonsplraey. — ^A  corporate 
body  is  liable  for  conspiracy  under  the  same  circumstances  as  a 
natural  person.     (Mass.)     Aberthaw   Const.   Co.  v.   Cameron,  542. 

2.  OONSPIBAOY. — To  a  conspiracy  it  is  necessary  that  there  be 
a  mutual  intent  whereby  all  the  conspirators  work  together  for  a 
common   end.     (Mass.)     Aberthaw   Const.   Co.  v.  Cameron,   542. 

8.  OONSPIBATOB8,  Who  are  not — ^The  fact  that  a  corporation, 
being  informed  that  a  person  working  upon  a  building  being  con- 
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•tructed  for  it  is  obnozioaB  to  certain  trades  nnions,  and  tliat,  if 
not  discharged  br  his  employer,  there  will  be  a  general  sirike,  air 
tempts  to  persuade  such  employer  to  avoid  further  difficulty  by  dis- 
eharging  such  employe,  does  not  make  the  corporation  a  eo-eonspirator 
with  the  trades  unions  in  seeking  the  discharge  of  such  employlu 
<Mass.)     Aberthaw  Const.  Go.  ▼.  Cameron,  542. 

4.  CONSPI&AOT  to  Obtain  tho  XMschargo  of  Wozknwi^— Findiiig 
of»  WlMn  Stutaiaad.— A  finding  that  the  defendants  eonspir^  to- 
gether to  compel  the  plaintiff  to  employ  only  union  earpentera,  and 
that,  in  pursuanee  of  sueh  conspiracy,  they  caused  a  breach  of  am 
existing  contract  of  employment  between  the  plaintiiT  and  one  of  the 
defendants  without  any  just  cause  or  legal  provocation,  is  w^arranted 
by  evidence  tending  to  show  that  the  plaintiff  was  in  the  employ  of 
a  person  who  had  a  contract  with  one  of  the  defendants  to  do  cer- 
tain concrete  work  in  a  building  under  process  of  erection  for  it,  and 
that  defendants,  for  tho  purpose  of  compelling  the  employasemt  only 
of  persons  belonging  to  tncn  trades  unions,  united  in  seearing  the 
abandonment  of  sueh  defendants  (Maw-)  Absrthav  Const.  Co.  t. 
Cameron,  542. 

6.  INJUKOnON  Bztending  Beyond  tbe  Case  Made  bj  Hie  Ooan- 
plaint. — ^In  a  Suit  to  Bestrain  Defendants  ftom  Oanyinc  Out  a  Oon- 
spiracy  to  Compel  the  Discharge  of  nonunion  workmen  thnmgh  the 
violation  of  a  contract,  the  court  cannot  grant  an  injunction  to  pre- 
vent interference  in  the  future,  if  the  plaintiff,  in  the  performance  of 
other  contracts,  choses  to  employ  nonunion  workmen.  Tkere  is  no 
presumption  that  the  defendants  will  engage  in  similar  wrongful  nets 
in  the  future,  and  if  they  do  so,  this  must  be  pleaded  and  proved  be- 
fore it  can  be  the  ground  for  r^ef.  (Mass.)  Aberthaw  ConsL 
Co.  ▼•  (Cameron,  54& 

OOXk  8TXT  U  TiOKAL  LAW. 

IBxtra  Session  of  Legiilaiwro, 

1.  OONSTTranOKAI.  LAW-^Sxtra  Session  of  X.eglslatiizi»^ 
Proclamation. — If,  after  the  governor  has  issued  a  proclamation  con- 
vening the  General  Assembly  in  extra  session  to  meet  on  a  day 
Specified  to  consider  legislation  upon  certain  designated  subjects,  it 
occurs  to  him  that  other  subjects  than  those  specified  should  be 
passed  upon  by  the  legislature,  he  may  lawfully  issue  another  proe- 
lamation  fixing  the  same  time  for  the  meeting  of  the  General  As- 
sembly as  was  fixed  in  the  first,  and  designate  other  subjects  for  its 
•consideration.     (Pa.)     Pittsburg's  Petition,  S45. 

2.  COKSTITUTIOKAL  I.AW— Bxtra  Session  of  X«gldatloiir-^Stt1>- 
Ject  Within  Proclamation. — ^A  statute  enabling  cities  in  close  proximity 
to  be  united,  providing  for  the  consequences  of  the  consolidation,  tho 
temporaiy  government  of  the  consolidated  city,  and  the  payment  of 
the  debts  of  such  united  cities  is  within  the  scope  of  the  proclama- 
tion of  the  governor  calling  an  extra  session  of  the  legislature  for 
the  purpose  of  considering  legislation  to  enable  cities  in  close  prox- 
imity to  be  united  in  one  municipality.  (Pa.)  Pittsburg's  Peti- 
tion, 845. 

Construction  of  Statutes, 

5.  CONSTITUTIONAL  XAW-^onstmctlon  of  StatnteSL— It  is 
the  duty  of  courts  to  construe  statutes  with  reference  to  the  con- 
stitution, and  if  that  is  clearly  violated  by  a  provision  of  a  statute, 
such  provision  must  be  declared  inoperative;  but  if  the  provision  is 
not  clearly  in  eonfiict  with  the  coiutitution,  or  if  there  is  a  well- 
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founded  or  reasonable  doubt  as  to  the  eonstitntionallty  of  the  pro- 
▼iaion,  the  legislatiye  will  as  expressed  therdn  will  be  sustained. 
(Fla.)    Board  of  County  Commra.  ▼.  Board  of  Pilot  Commrs^  196. 

CkuM  Leffislation, 

4.  OOKSTITUTIONAIi  IiAW— ^naw  Iiegislation.— If  eonditioni 
reasonably  justify  the  distinguishing  of  a  elass,  and  the  law  affects 
equally  all  who  come  within  that  class,  such  law  is  not  unconstitu- 
tional as  class  legislation.     (Mo.)     State  v.   Swagerty,  671. 

5.  STATUTE,  Effect  of  TJncoiiBtitationaL — ^An  unconstitutional 
law  by  which  it  is  sought  to  affect  the  rights  of  a  citizen  is  of  no 
force  or  effect,  and  does  not  bind  anyone.  (Utah)  Mill  y.  Brown, 
935. 

8.  STATUTES,  Olassiflcatioii,  Oaii8titationalit7  of. — The  legisla- 
ture may  make  a  classification  so  affecting  cities  of  the  first  and  second 
classes  and  other  parts  of  the  state  that  juvenile  courts  may  be  created 
for  such  cities,  and  the  powers  of  such  courts  left  elsewhere  to  the 
district   courts.     (Utah)     MUl   y.  Brown,   935. 

Begulation  of  Bight  to  Labor, 

7.  CONSTITUTIONAL  LAW. — ^The  Bight  to  Labor  or  Employ 
Labor,  guaranteed  by  the  fourteenth  amendment,  is  subject  to  the 
power  of  the  states  to  reasonably  regulate  callings  affecting  the  pub- 
lie  health  and  welfare.     (Or.)     State  v.  Muller,  805. 

8.  CONSTIT  UTIONAL  LAW— Hours  of  Labor  by  Females. — ^A 
statute  is  constitutional  which  forbids  the  employment  of  females 
more  than  ten  hours  a  day  in  any  factory,  laundry  or  mechanical  es- 
tablishment.    (Or.)     State  y.  Muller,  805. 

9.  CONSTITUTIONAL  LAW— Employment  of  Minors. — ^The  legis- 
lature, under  its  police  power,  can  fix  an  age  limit  below  which  boys 
should  not  be  employed,  and  when  the  age  limit  is  so  fixed,  an  em- 
ployer who  violates  the  act  by  engaging  a  boy  under  the  statutory 
age  does  so  at  his  own  risk,  and  if  such  boy  is  injured  while  engaged 
in  the  performance  of  the  prohibited  duties  for  which  he  is  employed, 
his  employer  is  liable  in  damages  for  the  injuries  thus  sustained. 
(Pa.)     Lenahan  y.  Pittston  Goal  Min.  Co.,  885. 

Judicial  Offlcers  and  Act», 

10.  JUDICIAL  OFFICEBS  —  Interest  —  Disqnallflcation. — ^The 
maxim,  that  "A  person  ought  not  to  be  judge  in  his  own  cause,  be- 
cause he  cannot  act  both  as  judge  and  party,"  applies  in  all  cases 
where  judicial  functions  are  to  be  exercised,  whether  in  proceedings 
of  inferior  tribunals  or  in  courts  of  last  resort.  (Me.)  Conant's 
Appeal,  512. 

11.  JUDICIAL  OFFICEBS — ^Interest— -Disqnalification. — ^If  one  of 
a  board  of  town  selectmen  signs  the  report  of  the  location  of  a  town 
way,  and  also  a  petition  for  the  way,  and  assists  in  laying  it  out, 
he  is  disqualified  from  participating  in  the  judgment  of  the  board, 
and  his  participation  therein  renders  such  judgment  void,  even  if  a 
sufficient  number  without  him  concur  in  the  re^t.  (Me.)  Conant's 
Appeal,  512. 

12.  JUDICIAL  ACTS,  What  are — Sheep  Inspectors. — The  acts  of  a 
sheep  inspector  in  quarantining  sheep  and  in  defining  the  place  and 
limits  of  the  quarantine  are  not  ministerial,  but  quasi  judiciaL 
(Utah)     Garff  v.  Smith,  924. 

13.  JUDICIAL  ACTS  AND  OFFICEBS— Sheep  Inspectors.— If 
sheep  inspectors  and  their  deputies  are  required  by  law  to  inspect 

Am.  St.  Bep.,  Vol.  120 — 69 
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mud  quaranttne  slieep  mnd  make  regulations  for  meli  qaarantinligr 
without  prescribing  at  what  eharaeter  of  place  nor  within  what  timiti 
the  sheep  must  be  quarantined,  the  determining  of  such  place  sad 
limits  involves  matters  of  judgment  and  discretion,  not  from  fixed 
and  designated,  but  from  varied  and  multifarious,  facts,  and  the 
acts  of  such  officers  are  quasi  judicial  in  their  character,  for  which 
they  cannot  be  held  liable  in  a  civil  action  in  the  absence  of  maliee, 
fraud  or  corruption.     (Utah)     Garff  v.  Smith,  924. 

See  Bastardji  2;   Counties,  12-14;   Drainage;   Executors  and  Admin- 
istrators, 3;   Statutes. 
Note. 

Ckmstituticmal  Iaw,  contracts,  laws  in  force  at  execution  of,  constitute 

parts   of,   476. 
contracts,  impairment  of  obligation  of,  when  forbidden,  470,  471. 
contracts,  obligation  of,  what  is,  471. 
contracts,  obligation  of,  when  impaired  within   the  meaning  of 

the  constitution,  469,  470. 
contracts,  performance  of,  means  of  are  protected  from  legislativt 

impairment,  475,  476. 
contracts,    performance   of,   whether    may   be    made    illegal  hj 

statute,  475. 
contracts,  pre-existing,  illustration  of  statutes  void  as  attei^t- 

ing  to  impair,  472. 
contracts,  retrospective  power  of  the  legislature  over,  46S. 
contracts,  statutes  in  existence,  when  become  parts  of,  470, 
exemptions,  laws  relating  to,  478,  479. 
limitation  of  actions,  laws  relating  to,  479,  480. 
perfect  rights  and  legal  obligations,  definitions  of,  471. 
property,  statutes  prohibiting  or  limiting  use  of,  472-475. 
redemptions,   laws   relating  to,  479,  480. 
retrospective  laws  which  are  not  forbidden,  469. 
stay   laws,  validity   of,   477. 
vested  rights,  what  protected  as,  469. 

Bee  Juvenile  Courts;  Laws;  Reform  Schools  and  Reformatoriea. 

ooKTaAora 

1.  00NTBA0T8  Against  Public  Policy. — ^A  contract  to  transfer 
county  orders  and  take  chances  on  the  result  of  an  action  expected  or 
threatened  to  be  brought  to  have  them  declared  void  and  their  psj- 
ment  enjoined,  made  on  behalf  of  a  corporation  through  its  general 
manager,  who  is  also  chairman  of  the  county  board  of  supervisors, 
is  opposed  to  public  policy  and  void.  (Wis.)  Giblin  v.  North  Wis- 
consin L.  Co.,  1040. 

2.  GONTSACTS— Privilege  of  Kaming  Child.— The  privilege  of 
naming  a  child  may  be  waived  by  its  parents  and  bestowed  upon  an- 
other, and  when  so  bestowed  in  a  contract  with  a  third  person,  it 
rests  on  such  privity  between  the  parent  and  child  as  to  enable  the 
child  to  ratify  the  transaction  and  enforce  the  contract.  (Wis.) 
Freeman  v.   Morris,   1038. 

S.    CONTRACT   TO   PAT  DEBTS— Extent  of  Liability.— If  one 

assumes  the  debts  of  a  bank  in  consideration  of  a  transfer  to  him  of 
its  assets,  his  obligation  is  not  limited  to  the  amount  of  its  estimated 
liabilities.     (Colo.)     Moore  v.  First  National  Bank,  120. 

4.    CONTRACTS  Partly  in  Writing  and  Partly  in  ParoL— Under  a 

written  contract  for  the  collection  of  claims  according  to  a  ''system" 
of  the  collector,  such  system  as  explained  by  the  agent  securing  ths 
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contract  becomes  part  thereof,  although  not  in  writing,  and  the 
written  and  oral  parts  of  the  contract  are  to  be  construed  together  in 
determining  what  the  whole  contract  expresses.  (Me.)  American 
Mercantile  Exchange  ▼.  Blunt,  463. 

5.  CONTBAOTS — Abrogation  by  Statate. — ^If  an  entire  contract 
is  lawful  when  made  and  a  statute  afterward  renders  performance  of 
it  unlawful,  neither  party  is  prejudiced,  but  the  contract  is  to  be 
considered  at  an  end;  and  although  a  party  ia  thus  released  from  lia- 
bility for  damages  for  nonperformance,  he  has  no  right  to  maintain 
an  action  for  recovery  on  the  contract,  the  performance  of  any  part 
of  which  is  prohibited,  even  though  it  has  been  partly  performed. 
(Me.)      American  Mercantile  Exchange  ▼.  3Iunt,  463. 

e.     CONTRACTS — ^Abrogation  by  Statute — ^Part  Perfonnance. — ^If 

any  material  stipulation  in  an  entire  contract  is  rendered  illegal  by 
the  enactment  of  a  statute  before  performance,  the  contract  cannot 
be  enforced.  The  contract  fails  and  no  recovery  can  be  had  even  for 
the  part  performed.  (Me.)  American  Mercantile  Exchange  y.  Blunt, 
463. 

7.  CONTBAOTS — Meaning  of — ^Wbat  Enforceable. — ^The  term 
''contract"  implies  mutual  obligations,  and,  in  general,  contracts, 
other  than  options  or  unilateral  obligations,  are  not  enforceable  unless 
both  parties  are  bound,  so  that  an  action  could  be  maintained  by  each 
against  the  other  for  a  breach.  (Ind.)  Fowler  Utilities  Co.  y.  Gray, 
344. 

OONVEBSION. 

Trover  and  Conversion. 

OOBPOBATIONa 

7ft  General, 

1.  COBPOBATIONS — ^Estoppel. — One  Wbo  Purchases  All  the 
Stock  in  a  corporation  does  not  acquire  the  ownership  of  the  corporate 
property  so  that  repreeen  tat  ions  made  to  him  at  the  time  of  the  pur- 
chase in  regard  to  the  right  of  the  corporation  to  draw  its  water 
supply  from  a  pond  can  create  an  estoppel  in  favor  of  the  corpora- 
tion itself.     (HI.)     Coal  Belt  etc.  By.  Co.  v.  Peabody  Coal  Co.,  282. 

Married  Woman  a»  Incorporator, 

2.  COBPOBATIONS — Married  Woman  as  Incorporator. — ^Under  a 
statute  providing  that  ''three  or  more  adult  persons,  residents  of  this 
state,  may  form  a  corporation,"  a  married  woman  may  be  an  in- 
corporator, although  two  of  the  three  incorporators  of  the  corpora- 
tion are  husband  and  wife.     (Wis.)     Good  Ldind  Co.  v.  Cole,  1056. 

3.  COBPOBATIONS — Married  Woman  Incorporator — ^Effect  on 
Separate  Property. — The  investment  by  a  wife  of  her  separate  prop- 
erty in  a  corporation  in  which  she  and  her  husband  are  incorporators 
gives  the  husband  no  control  over  it  by  reason  of  their  relation  to  the 
corporation.     (Wis.)     Good   Land   Co.   v.   Cole,   1056. 

^ct9  and  Liahilities  of  Stockholders, 

4.  COBPOBATIONS— Acts  of  Stockbolders— Liability. — Corpora- 
tions are  not  reeponsible  for  the  acts  of  their  stockholders  not  acting 
in  a  representative  capacity.     (Colo.)     Liebhardt  v.  Wilson,  97. 

5.  COBPOBATIONS — ^Debts  of  Adjunct  Corporation. — Whether  a 
corporation  was  formed  by  another  corporation  to  be  used  as  an  ad- 
junct of  the  first  is  immaterial,  so  far  as  the  liability  of  the  original 
corporation  for  the  debts  of  the  other  is  involved,  if  such  debts  were 
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incurred  after  tlie  mdjnnet  corporation  had  gone  out  of  basinrai  ud 
had  been  reTived  and  operated  by  third  persons.  (Oolo.)  liebhardt 
▼.  Wilson,  d7. 

6.  COBPOBATION8  — IdabiUtar    of     Majocity     Stockholdfla^-A 

stockholder  in  a  corporation  is  not  liable  for  its  acts  beyond  his  staV 
ntoiy  liability,  from  the  mere  fact  of  his  bein^  the  majority  stsek- 
holder.     (Colo.)     Liebhardt  ▼.  Wilson,  97. 

7.  OOBPOBATION8— UabiUtj  of  MaJoKltj  Stocklioldg^If  i 
Majority  stockholder  in  a  corporation  is  not  in  charge  of  its  bnainai 
Bor  consulted  as  to  its  transactions,  he  is  not  personany  liable  for  a 
pnrehase  made  by  it  from  a  third  person,  althoagh  he  afterwmri 
Dought  the  same  property  for  another  corporation  in  which  he  is  a 
stockholder.  (Colo.)     Liebhardt  t.  Wflson,  97. 

8.  OOBPORATION8— ZdaUlity  of  Bto^klioldOES— Eztent  of  I^ 
tsn0t^-Tho  liabilitT  of  a  stockholder  in  a  corporation  does  not  depcii 
apon  the  amount  of  stock  which  may  be  held  by  him  therein,  m&m 
he  has  nsed  an  influence  possessed  by  reason  of  lus  interest  for  frsad- 
nlent  purposes.    (Colo.)    liebhardt  ▼.  Wilson,  97. 

Dividends  amd  Profits. 

9.  OOBPOBATIOM»-^8iill  for  Profltiw— A  shareholder  cannot  st&ir 
narfly  sue  the  corporation  for  his  share  of  accumulated  pioits  iBtil 
a  dividend  has  been  deolared.  (Ffe.)  Corgan  ▼.  Geozgo  F.  Lee  Cos! 
Co.,  891.  ^  ^^ 

10.  OOBPOBATIOlffE— Baleof  8to^— Bight  to  Dtridends.— As  be- 
tween the  vendor  and  rendee  of  shues  of  corporate  stock,  the  vesdet 
is  entitled  to  all  dividends  declared  thereon  after  the  sale  of  tkt 
stock,  and,  although  the  transfer  has  not  been  recorded  the  transferM 
has  a  right  to  the  dividends  as  against  the  traittferrer.  (F^)  Goigss 
V.  (ieorge  F.  Lee  Coal  Co.,  891. 

Suit  against  Directors. 

11.  COSPOBATION8— Directora— Bemedy  Agalngl»  "WImb  mst  M 
in  Bduity,  and  not  in  Law. — ^Te  enforce  a  liability  arising  from  a  stat- 
ute providing  that  the  directors  of  a  street  railway  company  shall  b« 
jointly  and  severally  liable  to  the  extent  of  its  capital  stock  for  all 
its  debts  and  contracts  until  the  whole  amount  of  its  capital  stoet 
shall  be  paid  in,  and  a  certificate  stating  the  amount  so  fixed  and  paid 
in  shall  have  been  signed  and  sworn  to  by  its  president,  tressarer, 
clerk,  and  a  majority  of  its  directors,  and  filed  in  the  office  of  tfcf 
secretary  of  the  commonwealth,  the  remedy  is  in  equity  and  not  at  law, 
because  the  liabilitv  is  not  to  be  enforced  solely  for  the  benefit  of  the 
creditor  who  may  first  seek  to  avail  himself  of  it,  but  must  be  made 
available  for  the  benefit  of  all  creditors.  (Mass.)  WestinghooM 
Electric  etc  Co.  v.  Beed,  576. 

12.  COKPOBATIOKS— Suit  Against  Directors,  Corporation,  When 
not  a  Necessary  Party  to. — ^Under  a  statute  making  the  directors  of  a 
corporation  liable  for  its  debts  until  the  whole  amount  of  its  capital 
stock  has  been  paid  in,  the  corporation  is  not  a  necessary  party  to  a 
suit  against  the  directors.  (Ifass.)  Westinghouse  Electric  etc.  Co. 
▼.  Beed,  576. 

13.  COBPOBATION,  Directors,  Uability  of,  is  not  Ttemlnaled  hy 
Their  False  Certificate. — ^Under  a  statute  making  directors  of  a  corpo- 
ration liable  for  its  debts  until  its  capital  stock  has  been  paid  ifl. 
and  a  certificate  stating  the  amount  is  signed  and  sworn  to  hy  the 
president,  treasurer,  clerk,  and  a  majority  of  the  board  of  directoiSi 
the  liability  of  the  directors  does  not  terminate  on  their  filing  a  falM 
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eertillcate  of  the  required  facts,  though  such  eertiflcate  was  made  Id 
good  faith.     (Mass.)     Westinghouse  Electric  etc.  Co.  v.  Beed,  576. 

Service  of  Process  hy  Publication, 

14.  COKSTITITTIOKAIf  LAW— Dae  Procen  of  Law. — Sonrlce  liy 
Publication  upon  a  domestic  corporation  which  has  failed  to  put  forth 
officers  or  agents  upon  whom  seryice  may  be  had  constitutes  due  pro- 
cess of  law.     (Fla.)     Clear  Water  etc.  Co.  v.  Boberts,  153. 

16.  JUDGMENTS  Against  Corporations — Service  by  PabUcation. 
A  personal  judgment  against  a  domestic  corporation  based  upon  ser- 
vice of  process  by  publication  as  provided  by  statute  is  not  void. 
(Fla.)     Clear  Water  etc  Co.  ▼.  Boberts,  153. 

See  Conspiracy,  1-4. 

COSTS. 

COSTSw — ^A  Jndgment  for  Costs  Is  not  a  Debt  created  by  eon- 
tract,  express  or  implied,  but  is  a  liability  created  by  statute,  (Ark.) 
Bnekley  t«  Williams,  24. 

COTENANCr. 

Bee  Tenancy  in  Common. 

COUNTIES. 
{Jonnff  OommiuUmen, 

1.  JT7BISDICTION  of  Comity  Commissionen— DetennlnatioB  of 
sm  AppeaL — ^The  question  of  the  jurisdiction  of  county  commissioners 
to  affirm  the  location  of  a  town  way,  made  by  its  selectmen,  and  any 
other  questions  affecting  the  legality  of  their  proceedings  therein, 
may  be  raised  and  determined  on  appeal.  (Me.)  Conant's  Appeal^ 
512. 

CowKly  Orders. 

2.  JUDGMENTS— County  Orders — Failure  of  Consideratloii.— >If 
eonnty  orders  are  adjudged  yoid,  there  is  a  total  failure  of  considera- 
tion for  a  prior  sale  of  them.  (Wis.)  Giblin  ▼.  North  Wisconsin  L. 
Co.,  1040. 

3.  COUNTY  OBDEBS — Sale  of— Implied  Warranty^— In  a  sale  of 
eonnty  orders  there  is  an  implied  warranty  that  the  seller  has  title 
and  that  such  orders  are  not  spurious,  false  or  counterfeit.  (Wis.) 
Giblin  ▼.  North  Wisconsin  L.  Co.,  1040. 

4.  JUDGMENTS — ^Tender  of  Defense^ — ^If  a  suit  is  brought  to  de- 
clare certain  county  orders  void  and  to  enjoin  their  payment,  the 
fact  that  the  assignee  of  such  orders  did  not  notify  and  tender  the 
opportunity  to  the  assignor,  as  indorser  of  the  orders,  to  defend  the 
action  does  not  prevent  the  judgment  in  that  action  from  being 
condusiye,  if  the  assignor  actually  defended  such  suit.  (Wis.)  Gib- 
lin V.  North  Wisconsin  L.  Co.,  1040. 

Taxation  and  Expenditvres — Protection  of  Harbors, 

5.  CONSTITUTIONAL  LAW— Taxation  for  County  Pnrposes. — 
IjegislatiTe  authority  to  a  county  to  pay  out  for  other  than  county 
purposes  money  derived  from  taxes  assessed  and  imposed  by  a  county 
is  in  conflict  with  a  constitutional  provision  that  "the  legislature 
shall  authorise  the  several  counties  in  the  state  to  assees  and  impose 
taxes  for  eonnty  purposes,  and  for  no  other  purposes.''  (VIa») 
Board  of  County  Commrs.  ▼.  Board  of  Pilot  Comnurky  19tt. 
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6.  OONSTTTUnONAL  XJLW — ^EzpeDditiires  for  Ckmnty 
Whether  an  expenditure  to  be  made  from  the  fundA  derived  bj  a 
county  from  taxes  assessed  and  imposed  by  it  by  virtue  of  legialation 
under  the  constitution  is  or  is  not  for  a  county  purpose,  is  to  be 
determined  by  the  courts  from  the  facts  of  the  case,  but  when  aa 
expenditure  is  authorized  by  the  legislature  as  being  a  county  pur- 
pose, the  courts  will  not  interfere  except  in  cases  free  from  all  reason- 
able doubt.  (Fla.)  Board  of  County  Commrs.  v.  Board  of  Pilot 
Gommrs.,  196. 

7.  OONSTlTUTlOKAIt  laAW — BipeDditares  for  Ooonty  Pur- 
poses.— If  a  county  purpose  has  been  designated  by  a  statute  which 
directs  that  the  expenses  incurred  by  certain  officers  for  the  protec- 
tion of  ports,  harbors,  bays,  and  rivers  within  the  county,  shall  be 
audited  and  paid,  this  designation  of  a  county  purpose  will,  in  defer- 
ence to  the  legislative  department,  be  reoognised  and  enforced  by 
the  courts  unless  it  clearly  appears  that  it  is  not  a  county  jrarpoee 
within  the  meaning  of  the  constitution,  (fla.)  Board  of  Connty 
Commrs.  v.  Board  of  Pilot  Commrs.,  106. 

8.  OOUNTIES— Bzpenditiiref  by. — If  the  payment  denmnded  of 
a  county  is  for  a  county  purpose,  the  particular  officers  engaged  and 
methods  used  under  a  statute  in  incurring  the  expenditure  do  not 
affect  its  character.  (Fla.)  Board  of  County  Commrs.  v.  Board  of 
Pilot  Commrs.,   196. 

9.  COUNTIES — ^Protectioii  of  Harbors. — ^It  is  competent  for  the 
state,  acting  through  the  counties,  to  protect  the  ports,  harbors,  bays 
and  rivers  therein,  if  the  control  of  the  general  government  within 
its  sphere  is  not  thereby  interfered  with.  (Fla.)  Board  of  County 
Commrs.  v.  Board  of  Pilot  Commrs.,  196. 

10.  OOUNTIES — Burden  of  Pretectliig  Harbors. — ^When  a  port  or 
harbor  is  within  a  county,  it  is  competent  for  the  legislature  to  im- 
pose upon  the  county  the  burden  of  protecting  it.  (Fla.)  Board  of 
County  Commrs.  v.  Board  of  Pilot  Commrs.,  196. 

11.  OOXJMTIE8 — Sapenrlsion  Orer  Harbors. — ^If,  under  a  constitu- 
tion, the  powers  and  duties  of  county  commissioners  are  prescribed 
by  statute,  and  the  statute  does  not  give  them  exclusive  police  or 
other  supervision  over  the  ports  or  harbors  of  the  state,  the  legis- 
lature may  provide  for  the  exercise  of  such  powers  within  a  county 
by  officials  other  than  the  county  commissioners.  (Fla.)  Board  of 
County  Commrs.  v.  Board  of  Pilot  Commrs.,  196. 

12.  OONSTITUTIOKAL  LAW— County  Expenditarea. — ^The  con- 
stitution does  not  require  that  the  legislature  shall  impose  a  limita- 
tion upon  expenditures  incurred  for  county  purposes,  and  in  the  ab- 
sence of  such  a  limitation  the  legislature  has  plenary  power  within 
projier  county  purposes,  (Fla.)  Board  of  County  Commrs.  v.  Board 
of  Pilot  Commrs.,  196. 

IS.  COUNTIES— Protection  of  Harbors.-- The  fact  that  the 
greater  part  of  a  harbor  is  within  the  corporate  limits  of  a  city,  and 
under  the  protection  of  the  police  department  thereof,  does  not  re- 
lieve the  county  of  its  powers  and  duties  with  reference  to  the  pro- 
tection of  such  harbor  within  its  territory.  (Fla.)  Board  of  County 
Commrs.  v.  Board  of  Pilot  Commrs.,  196. 

14.  COUNTIES — ^Protection  of  Harbors. — Even  if  a  harbor  lies 
within  the  corporate  limits  of  more  than  one  county,  and  ia  under 
the  police  protection  of  both  counties,  the  state  is  not  thereby  pre- 
cluded from  providing  for  the  protection  of  the  portion  of  the  harbor 
within  one  of  such  counties  at  the  expense  thereof.  (Fla.)  Board  of 
County  Commrs.  v.  Board  of  Pilot  Commrs.,  196. 
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OOX7BT8. 

In  OeneraH, 

1«  COUBTS. — ^A  Court  OansiBts  of  "PenaoB  Officially  Amembled 
under  aathority  of  law  at  the  appropriate  time  and  place  for  the  ad- 
ministration of  justice.     (Or.)     Marsden  v.  Harlocker,  786. 

2.  OOUBTS. — The  Iaw  lOakas  a  Distiiictlon  Between  a  Judge  and 

a  judicial  tribunal.     (Or.)     Marsden  v.  Harlocker^  786. 

3.  CONSTITUTIONAL  LAW— Creation  of  New  Courts. — The  facte 
that  certain  powers  and  duties  may  be  exercised  hj  certain  courts  does 
not  prohibit  the  legislature  from  creating  new  courts,  conferring  upon 
them  like  powers  and  duties  under  a  constitution  declaring  that  the 
constitutional  power  shall  be  vested  in  the  supreme  court,  in  district 
courts,  in  justices  of  the  peace,  and  in  such  other  courts  inferior  to 
the  supreme  court  as  may  be  established  hj  law.  (Utah)  Mill  ▼. 
Brown,  936. 

Ftdbate  Courts. 

4.  JUBISDICTION. — ^Tho  Probate  Courts  of  Arkansas  are  superiox 
courts  with  limited  jurisdiction,  and  judgments  rendered  in  the  exer- 
cise of  such  jurisdiction  cannot  be  called  into  question  collaterally. 
(Art)     Hare  v.  Shaw,  17. 

Juvenile  Courts. 

5.  CONSTITUTIONAL  LAW— Creating  Juvenile  Courts. — ^The  leg- 
islature may  create  a  court  or  courts  wherein  juvenile  offenders  may 
be  dealt  with,  although  they  were  formerly  dealt  with  in  other  courts. 
(Utah)     Mill  y.  Brown,  935. 

6.  CONSTITUTIONAL  LAW— JuYenlle  Courts,  Vesting  Exclusive 
Jtirisdictlon. — The  legislature  may  vest  in  juvenile  courts  in  cities 
of  the  first  and  second  class  exclusive  jurisdiction  of  juvenile  offenders, 
where  the  object  is  to  relieve  the  overcrowded  courts  in  those  cities 
of  this  burden.     (Utah)     Mill  v.  Brown,  935. 

7.  STATUTES,  Implied  or  Indirect  Amendment  of — Constitutional 
l<aw. — ^A  statute  creating  juvenile  courts  and  prescribing  their  func- 
tions is  not  unconstitutional  under  a  constitution  providing  against 
amending  any  law  without  setting  forth  the  new  section  as  amended. 
This  statute  is  not  intended  as  an  amendment  of  any  other  law,  and 
if  it  has  such  effect,  it  is  incidental  and  by  implication  merely.  This 
prohibition  was  not  intended  to  prevent  new  legislation  that  may  in- 
cidentally affect  earlier  laws.     (Utah)     Mill  v.  Brown,  935. 

8.  CONSTITUTIONAL  LAW-^nvenile  Courts.— The  statutes 
ereating  courts  having  jurisdiction  of  juvenile  offenders  are  in  no 
■ense  criminal,  and  are  not  intended  to  provide  punishment,  but  to 
iave  the  child  from  becoming  a  criminal,  and  are  hence  not  uncon- 
stitutional, though  they  do  not  provide  for  trial  by  jury,  or  arraign- 
>&ent,  or  plea,  nor  notice  to  the  person  or  a  warrant  of  arrest,  and 
requiring  the  child  to  be  a  witness  against  himself.  (Utah)  Mill  v. 
Brown,  935. 

9.  CONSTITUTIONAL  LAW— Juvenile  Courts— Attempting  to 
Give  Jurisdiction  Over  Adults. — Section  7  of  the  statutes  of  Utah  pro- 
viding for  criminal  courts,  and  declaring,  where  a  child  is  .de- 
linquent as  defined  by  the  act,  his  parent  responsible  for  or  aiding, 
encouraging,  causing,  or  contributing  to  the  delinquency,  shall  be 
gnilty  of  a  misdemeanor,  and  may  be  brought  before  the  court  and 
examined,  and  if  found  guilty,  the  court  may  impose  conditions  on  him, 
^^d  as  long  as  he  complies  therewith,  may  suspend  the  sentence,  is 
nneonstitutional,  because  it  denies  to  him  the  right  of  trial  by  jury. 
(Utah)     Mill  V.  Brown,  935. 
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10.  OONSTITU TlOKAIi  LAW— Javenlle  Courts,  Statute  not  Void 
as  a  Wbole. — ^Though  the  statute  creating  juvenile  courts  ia  invalid  in 
so  far  as  it  undertakes  to  pronounee  the  parent  of  the  delinquent 
child  guUtj  of  misdemeanor  in  certain  cases  and  punishable  therefor, 
but  does  not  provide  for  a  trial  by  jury,  this  does  not  render  the 
balance  of  the  statute  unconstitutional  or  void.  (Utah)  MiU  t» 
Brown,  d35. 

11.  CONBTITUTIONAIi  lAW-^aTenile  Ooorta— Bigkta  of  Ps- 
ents. — Before  a  child  can  be  made  a  ward  of  the  state  hj  proeeediaga 
in  the  juvenile  courts,  it  must  appear  that  the  child  is  deHnquent  with- 
in the  meaning  of  the  statute,  and  that  the  parent  or  legal  gaardiaa 
is  incompetent  or  has  neglected  and  failed  to  care  and  provide  for 
the  child  the  training  and  education  contemplated  and  required  bj 
both  law  and  morals,  and  a  court  committing  a  child  without  first 
finding  the  existence  of  these  conditions  exceeds  its  power.  (Utah) 
Mill  V.  Brown,  935. 

12.  JUVENILE  OOUBT8— Kotlce  to  Parents. — ^Though  a  parent  or 
guardian  is  not  a  necessary  party  to  the  proceedings  in  juvenile  eourts, 
and  cannot  be  bound  by  a  judgment  respecting  his  rights  to  tho 
custody  and  control  of  the  child,  yet  it  is  proper  to  give  sneb  formal 
notice  to  such  parent  or  guardian  to  the  end  that  all  the  f^ts  nuLy 
be  elicited  by  the  investigation.     (Utah)     Mill  v.  Brown,  935. 

13.  JUVSNIX£  COX7BT8,  Practice  ln.r— FlndlBgi  Sbonld  be  made 

in  each  case  in  conformity  with  the  facts,  and  judgment  rendered  la 
accordance  therewith.    (Utah)     MiH  t.  Brown,  935. 

OBOONAI.  LAW. 

^7^ttMMea.^MB      v,^kjaaft^MeaJl^a 

1.  cnEtnOKAL  LAW— Pormer  JeoiMidy— Impcoper  IHs^harge  ef 
JTnry. — The  silence  of  a  person  on  trial,  accused  of  crime,  or  his  fsil- 
ure  to  object  or  protest  against  an  ludawful  discharge  of  the  jury 
before  verdict,  does  not  constitute  a  consent  or  waiver  of  sneh  dis- 
charge, or  of  his  constitutional  right  aot  to  be  put  twiee  in  jeopaF^y 
for  the  same  offense.     (Fla.)     Allen  v.  State,  188. 

2.  CBIMINAL  LAW— Pormer  Jeopardy— Wnmgfid  Diacharge  ef 
Jtry. — The  power  of  the  court  to  discharge  a  jury  after  it  has  bees 
sworn  in  chief,  before  verdict,  should  be  exercised  only  in  case  of  a 
manifest,  urgent,  or  absolute  necessity,  and  if  the  jury  is  discharged 
for  a  reason  illegally  insufficient  and  without  an  absolute  neceasity  for 
it,  and  without  the  defendant's  consent,  the  discharge  is  equivalent 
to  an  acquittal,  and  may  be  pleaded  in  bar  to  any  further  trial,  er 
to  any  subsequent  indictment.     (Fla.)     Allen  v.  State,  188. 

8.  OBIMINAL  LAW— Fomier  Jeopardy^— A  person  is  in  legal 
jeopardy  when  he  is  put  upon  trial,  before  a  court  of  competent 
jurisdiction  upon  indictment  or  information  which  ia  sufficient  ia 
form  and  substance  to  sustain  a  conviction,  and  a  jury  haa  beea 
charged  with  his  deliverance,  and  a  jury  is  thus  charged  when  it  hsa 
been  impaneled  and  sworn.     (Fla.)     Allen  v.  State^  188. 

4.    OBIMINAL  LAW— ^AfflrmatiTe  Defense— Amoant  of  Proof.- In 

criminal  cases  in  which  the  burden  of  proof  is  on  the  defendant  to  sus- 
tain an  affirmative  defense  set  up,  it  is  only  neeeesary  to  eetaMish 
it  by  a  preponderance  of  the  evidence,  and  it  is  not  required  that  it 
should  be  proven  beyond  a  reasonable  doubt.  (Pa.)  (k»nsmonwealtk 
▼.  Deitrick,  861. 
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6.  OBIMIKAIi  LAW — ^Erroneous  Xnatrnctioiui. — ^If  clear  error  ap- 
pears in  the  instmctions  to  the  jury  npon  the  vital  and  eontrolling 
defense  set  up  in  a  criminal  ease  the  appellate  court  cannot  say  that 
no  harm  was  done  the  defendant,  and  therefore  no  reversible  error  was 
committed.     (Pa.)     Commonwealth  v.  Deitrick,  861. 

fl.  CRIMINAL  TBIAL8— Jury,  Failure  to  Instnict  Wheire  There 
is  No  Beqaest. — ^If  a  request  is  made  in  a  criminal  trial  for  an  in- 
struction respecting  the  lesser  offense  involved  in  the  offense  charged 
and  no  exception  taken  because  an  instruction  thereon  is  not  given^ 
and  the  defendant  is  convicted,  he  is  not  entitled  to  a  reversal  or  new 
trial  because  of  aot  giving  the  instruction.  (Wash.)  State  v.  Par^ 
lonsy  1003. 

BAMAQES. 

DA1CAOE8  eaimot  bo  Becovered  for  that  wbicb  might  have 
been  avoided  by  reasonable  diligence.     (Me.)    Pavia  T.  Poland,  4S0. 


1.  DBATH— Bight  Of  Action  for  Oansiiig.-— At  the  common  law  the 
death  of  a  human  being  gave  rise  to  no  eivil  action  in  behalf  of  any 
person  under  any  circumstances.     (Mo.)     Bates  v  Sylvester,  761. 

2.  DEATH— SurvfTOTBhip  of  Action  for  Oansing. — A  cause  of  ae- 
tion  for  wrongful  death  does  not  survive  the  death  of  the  wrongdoer, 
(lio.)    Bates  v.  Sylvester,  761. 

8.  SUBVIVAL  OF  HUSBAND'S  ACTION  for  Killing  of  His  Wife. 
A  cause  of  action  existing  in  favor  of  a  husband  for  the  killing  of 
hit  wife  through  carelessness  and  negligrence  does  not  survive  to  his 
executor,  where  the  statute  purports  to  authorize  the  executors  or 
administrators  to  prosecute  actions  arising  from  wrongs  done  to  the 
property  or  person  of  another.  The  death  of  the  wife  is  not  an  injury 
to  the  person  or  property  of  the  husband.  (Ark.)  Billingsley  v.  St* 
Louis  etc.  By  Co.,  9& 

DEEDS. 

Warranties. 

L  DEEDS. — ^A  Mimr  is  not  Boimd  by  the  WanantieB  in  a  deed 
executed  by  his  mother,  who  had  purchased  the  land  at  an  adminis- 
trator's sale,  of  her  husband's  estate,  if  the  minor  does  not  claim 
as  her  heir,  but  as  heir  of  his  father.  (Bl.)  Mantemach  y.  Studt, 
310. 

Camideratiotu 

2.  DEEDS — Consideration. — It  is  not  necessary  that  the  considera- 
tion for  a  deed  be  adequate  in  value.  Although  such  consideration 
ii  small  or  even  nominal,  in  the  absence  of  fraud,  it  is  enough  to 
support  the  deed  against  a  prior  unrecorded  conveyance.  (Mo.) 
Strong  V.  Whybark,  710. 

8.  DEEDS — Want  of  Consideration — ^Evidence  of. — ^In  the  ab- 
sence of  fraud,  want  of  consideration  cannot  be  shown  against  a  recital 
of  consideration  for  the  purpose  of  defeating  the  operative  words  of  a 
deed.     (Mo.)     Strong  v.  Whybark,  710. 

4.  DEEDS — Becord — Consideration. — ^If  the  controversy  is  be- 
tween the  vendee  in  a  duly  recorded  deed  and  the  vendee  in  a  prior 
unrecorded  deed  from  the  same  grantor,  the  consideration  in  the  former 
to  make  it  superior  must  be  a  valuable,  as  distinguished  from  a  good^ 
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«oii^dermtioii,  but  Buck  eonsidermtioii  need  not  be  foil  and  adequate. 
(Mo.)     Strong  t.  Wliybark,  710. 

Avoidance  hy  Wife. 

5l  OOW  yHYASCB-~AwnUlMnrm  «f ,  for  Threats,  or  tntdaa  fii- 
ftMBfw — A  wife  maj  avoid  a  deed  of  her  separate  i»opertj  indaeed 
and  obtained  from  her  bj  threats  of  the  imprisonment  of  her  hus- 
band, no  matter  whether  the  threat  is  of  lawful  or  unlawful  impris- 
onment.    (Tla.)     Burton  t.  MeMillan,  22a 

6l  ]fAZIM«*DfPABIBBLICTO'*  does  not  Apply  to  a  ease  where 
a  snarriod  woman  saes  to  aet  aside  a  deed  of  her  separate  property 
nmde  bj  her  under  express  or  implied  threats  of  the  proseention  of 
her  hn^iand  for  crime,  and  to  sare  him  from  proseention,  whether 
the  threatened  praseeutioa  is  lawful  or  unlawful,  when  she  waa  sick 
at  the  time  of  the  executioa  of  the  deed,  and  does  not  appear  to  have 
had  abnadant  opportunity  for  consideration  and  eonsnltatioa  with 
disintercated  advissra.     (fla.)     Burton  t.  McMillan,  22a 


7.  I>EEDB^4Btlcialai~S«eocd>-OoBsidBntiOB — Ftlocfty  Ovar 
Utarscorded  Deed^ — A  giantce  in  a  recorded  qnitelaim  deed  for  a  re- 
cited consid^ation  of  ^'natnial  Iotc  and  affection  and  fire  dollars," 
without  anj  notice  or  actual  knowledge  of  a  prior  unrecorded  war- 
rantir  deed  of  the  same  land,  from  the  same  grantor,  and  without  any 
fraud  or  collusioa  between  such  grantee  and  his  grantor,  takes  title 
is  against  the  grantee  in  such  warrantj  deed.  (Mo.)  Strong  t.  Wkj- 
bark,7ia 

a  PKKDft~4|alUUfM  Hrticar- The  rule  that  a  quitclaim  deed 
is  notice  of  pre-existing  equities,  and  that  the  grantee  therein  and 
those  who  claim  under  him  take  with  notice  that  his  title  is  question- 
able, has  no  apfdication  where  the  grantee  under  a  saboequeat  quit- 
claim deed  from  the  same  grantor  acquires  title  for  value  and  with- 
out notice  of  a  former  nnreeorded  deed.     (Mo.)     Strong  t.  Whybarfc, 

7ia 

a  DouuiB — QsitdalH — Xacetd — ^Hollee. — ^A  purchaser  for  value 
bv  quitclaim  deed  is  as  snich  within  the  protection  of  the  registry  act 
as  one  who  becomes  a  purchaser  by  warranty  deed.     (Mou)     Strong  t. 

Whybark,  710. 

la  PKTTDfl  Qiritrlitm  Tmd — If  fraud  in  its  execution  is  relied 
upon  as  a  defense  to  a  quitclaim  deed,  the  defendant  mast  allege  and 
prove  it.     0^(^)     Stzoag  v.  Whybark,  7ia 


Kote. 

Definitioo   of  coanivaace,  521. 
of  forcible  detainer,  SL. 

of  perfect  rights  and  legal  obtigatioH^  471. 
of  tenant  at  sufferaace,  42. 
of    unlawful    detainer,    34. 


1.  DIVOBCB— Oondvaace  is  AAalfeeiT,  Wkat  Aiwmtp  toi— If  a 
hcsb^ind  arranges  that  kis  wife  and  another  man  may  be  permitted  to 
o<o::py  the  house  of  a  third  persoa  totr  an  evenings  without  inter- 
ference or  interruption,  and  that  they  shall  be  secretly  watched,  his 
ob^tx^t  being  to  afford  her  an  opportunity  to  commit  adultery  and 
obtain  divorce  from  her  if  she  does,  and  she,  knowing  nothing  of  the 
-\rzacj;^iurat«  go«a  to  such  house  and  commits  the  act  intended,  the 
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bnsband  is  guilty  of  conniyanee,  and  cannot  obtain  a  divoree  on  ac- 
eonnt  thereof.     (Mass.)     Noyes  ▼.  Noyes,  517. 

2.  DIVOBOE — ^Void  Judgment  In — ^AflldaTlt. — ^Under  a  statute  re- 
quiring a  petition  in  divorce  to  be  supported  by  the  affidavit  of  plain- 
tiff, such  affidavit  cannot  be  made  by  a  next  friend,  and  if  thus  made, 
the  decree  of  divorce  is  void.     (Mo.)     Hinkle  v.  Lovelace,  698. 

3.  DIVORCE — ^AffldATlty  When  JnrisdictlonaL — If  a  statute  re- 
qnires  that  a  petition  in  divorce  be  supported  by  an  affidavit  of  plain- 
tiff as  to  the  absence  of  collusion,  fear  or  restraint,  and  good  faith, 
such  affidavit  is  jurisdictional,  and  the  absence  thereof  to  that  effect 
made  by  plaintiff  personally,  is  fatal  to  the  decree  of  divorce  and 
renders  it  void.     (Mo.)     Hinkle  v.  Lovelace,  698. 

4.  DIVOBOE — ^Veriflcation  of  Petition,  Delay  of. — A  verification 
by  a  plaintiff  of  her  petition  in  divorce  on  the  day  of  the  final  decree, 
by  her  making  the  required  statutory  affidavit,  does  not  cure  a  prior 
fatal  defect  to  the  petition,  consisting  of  an  affidavit  made  by  a  next 
friend.     (Mo.)     Hinkle  y.  Lovelace,  698. 

6.  DIVORCE — Collateral  Attack. — A  petition  in  divorce  cannot  be 
amended  in  a  matter  of  substance,  after  publication  of  notice,  so  as 
to  make  a  valid  judgment  thereon  against  a  defendant  wbo  does  not 
appear,  and  a  judgment  rendered  under  such  circumstances  is  subject 
to  collateral  attack.     (Mo.)     Hinkle  v.  Lovelace,  698. 

%,  DIVORCE — ^Verification  of  Petition,  Absence  of. — ^The  verifica- 
tion required  by  statute  to  be  made  and  annexed  to  a  petition  in 
divorce  proceedings  is  a  matter  of  substance,  and  the  court  acquires 
no  jurisdiction  of  the  cause  without  it.     (Mo.)     Hinkle  v.  Lovelace, 


Note. 

Divorce,  actions  for  are  in  the  nature  of  proceedings  in  equity,  620. 

connivance  as  a  bar  to,  520. 

connivance  in  adultery  bars  divorce  on  ground  of,  521, 

connivance  in  adultery,  failure  to  warn  wife  of  danger,  522. 

connivance  in  adultery,  giving  opportunity  to  commit,  whether 
amounts  to,  523. 

eonnivance  in  adultery,  mere  failure  to  prevent,  when  does  not 
amount  to,  523. 

eonnivance  in  adultery,  passive,  what  is,  522-525. 

eonnivance  in  adultery,  use  of  devices  to  entrap  wife,  524,  525. 

eonnivance  in  adultery,  what  amounts  to,  521. 

eonnivance  in  adultery,  willful,  what  is  and  when  exists,  524. 

eonnivance  in  adultery  with  one  person  as  evidence  of  subse- 
quent connivance  with  another,  526. 

eonnivance  in  cruelty,  what  amounts  to  and  effect  of,  526. 

eonnivance  in  desertion,  what  amounts  to  and  effect  of,  526. 

state,  interest  in  and  control  of,  520. 

DOWER. 

1.  DOWER— Release  Without  Joining  Witb  Husband.— It  is  not 
necessary  for  a  husband  and  wife  to  unite  in  the  same  deed  to  effect 
a  release  of  her  dower.  She  may  relinquish  her  dower  to  his  grantee 
by  a  quitclaim  deed  in  which  he  does  not  join.  (Iowa)  Fowler  v. 
Chadima,  433. 

2.  DOWER»  Assignment  of  Right  to. — A  widow's  right  of  dower 
in  property  of  her  deceased  husband  cannot,  before  its  assignment  in 
the  manner  prescribed  by  law,  be  conveyed  by  her  to  a  stranger,  so 
fts  to  confer  on  him  rights  enforceable  in  an  action  at  law,  but  such 
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a  eonveyanee  is  valid  and  enforeeable  im  equity.    (Ark.)     Flowen  t. 
Flowers,  84. 

8.  DOWEK,  OoiiTeyanoa  of  do«B  not  Ilibliide  Sl^t  to  Bento  and 
Profits  Prior  to  the  Assignmont  of. — ^The  quarantine  righta  of  the 
widow  until  dower  shall  be  ^assi^ed  cannot  be  transferred  to  another. 
Hence,  one  to  whom  she  assigns  her  rights  is  not  entitled  to  an  ac- 
counting of  the  rents  and  prints  of  the  dwelling-house  and  the  lands 
thereto  attached  prior  to  the  assignment  of  dower.  (Ark.)  Flowers 
T.  Flowers,  84. 

See  Husband  and  Wife,  1-ft. 

DBAINAaB. 

BBAIKAOB  STATUTE— When  UboonstltiitiQoaL — A  statute 
proyiding  that  when  any  swamp  land  may  endanger  the  pnblie  health, 
when  its  drainage  will  result  in  the  reclamation  of  other  waste  lands, 
or  where  the  construction  of  a  ditch  will  benefit  lands  of  adjoining 
owners,  the  owner  of  such  land  may  petition  the  board  of  superviaors 
for  the  construction  of  a  ditch  as  they  may  deem  proper,  the  pro- 
ceedings in  respect  to  assessments  to  be  anslogous  to  those  for  loeal 
improvements,  is  unconstitutional  because  in  effect  authoristng  tho 
taking  of  property  for  private  purposes  and  without  due  proeoaa  «f 
law.    (Minn.)     State  v.  Board  of  Supervison^  640. 

DUBESS. 
Bee  Deeds,  S> 


BASBMEim — Oral  Agreement — Statute  of  Frande. — ^An  oral 
agreement  for  a  perpetual  right  of  way  over  the  lands  of  another 
creates  an  easement  or  interest  in  land  which  is  within  the  statute 
of  frauds,  and  to  be  taken  therefrom  must  be  supported  by  clear, 
definite,  and  conclusive  evidence.     (Ck>lo.)    Laeseh  t.  Morton,  106. 


L    EJEOTMEKT-— Evidence— Hannlees  Brror«— If  both  partiei  ia 

ejectment  claim  the  land  through  a  common  source  of  titie,  errors 
committed  in  allowing  the  introduction  of  improper  evidenee  of  sack 
title  are  harmless.     (Fla.)     Mansfield  v.  Johnson,  150. 

2.    JXTBISDICnON— Suits  HiTOlvtng  Title  to  Xduid«— A   statute 

which  requires  suits  for  the  possession  of  real  estate  or  whereby  the 
title  thereto  may  be  affected,  to  be  brought  in  the  county  wherein 
such  real  estate  lies,  does  not  apply  to  actions  in  which  the  question 
of  title  is  merely  incidental  to  the  main  eontroversy.  (Mo.)  Hewitt 
V.  Price,  681. 

ELECTIONS. 

Notice  on  Proclamation, 

1.  ELECTIONS— Necessity  of  Notice^-In  the  case  of  general 
elections  the  statutory  requirements  for  issuing  proclamations  or 
giving  notice  are  treated  as  directory  only,  but  in  the  case  of  special 
elections  such  requirements  are  considered  mandatory.  (Or.)  Mars- 
den  V.  Harlocker,  786. 

2.  ELECTIONS — Order  or  Notloe  of  Local  Option  Electioii. — ^Aa 
the  right  to  vote  under  the  Oregon  statutes  upon  the  question  of  pro- 
hibiting the  sale  of  intoxicating  liquors  in  any  partieolar  district  ia 
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iBAngnrated  by  filing  a  petition  the  election  held  In  pnrsuance  thereof 
18  special,  and  hence  the  making  of  an   order  therefor  by  the  county 
-court  is  mandatory  and  a  condition  precedent  to  a  valid  election. 
(Or.)     Marsden  ▼.  Harlocker,  786. 

8.  SI£OTIONS — ^Inegiilarity  of  Ooiurt  in  Ordering  Local  Option 
JSlectton. — ^Where  the  statutes  confer  on  the  county  authority  to  order 
an  election  on  the  question  of  selling  intoxicating  liquors  in  a  par- 
ticular district,  a  memorandum  signed  by  members  of  the  court  sepa- 
rately and  at  various  times  and  places  in  the  county  is  not  an  order 
•signed  by  the  court.     (Or.)     Marsden  t.  Harlocker,  786. 

Injunction  against  Canvass, 

4.  EUSOTIOKB.— A  Ctonrt  of  Equity  wiU  Enjoin  tho  Oanvaaa  of 
A  vote  at  a  local  option  election,  which  election  is  invalid  because 
not  ordered  as  prescribed  by  law,  if  no  provision  for  a  contest  is 
made  by  statute.     (Or.)     Marsden  v.  Harlocker,  786. 

BaUoU. 

5.  EUSCnONS. — ^Tampering  with  Ballots,  When  not  Proramod. — 

Although  it  appears  that  a  number  of  tickets  were  counted  as  straight 
for  a  particular  party  by  the  officers  of  an  election,  and  no  one 
noticed  a  cross  on  any  of  them  indicating  a  vote  for  a  candidate  of 
another  party,  yet  if  it  appears,  on  a  recount,  that  such  ballots  did 
not  have  a  cross  on  them  indicating  a  vote  for  such  candidate,  it  will 
not  be  presumed  that  they  have  been  tampered  with  in  the  mean- 
time, and  he  should  be  given  the  benefit  of  theuL  (Bl.)  Winn  v. 
Blackman,  237. 

6.  ElaECTIONS — ^DlBtingiiidilng  Marks  on  Ballots,  What  are  not. — 
The  fact  that  a  cross  is  so  marked  that,  upon  examination  of  the 
back  of  a  ballot,  the  marking  can  be  traced  does  not  establish  the  ex- 
istence of  a  distinguishing  mark  on  account  of  which  the  ballot  can 
be  rejected,  there  being  no  evidence  tending  to  show  how  or  for  what 
purpose  the  marking  was  made.     (111.)     Winn  v.  Blackman,  237. 

7.  EIjECTIOKS — ^Indorsing  Initials  of  a  Judge  upon  the  Ballots. — 
The  provision  of  statute  requiring  the  indorsement  of  the  initials  of 
one  of  the  judges  on  ballots  is  mandatory,  and  without  it  the  ballot 
cannot  be  counted.     (HI.)     Winn  v.  Blackman,  237. 

8.  ElaEOnONS— Ballots,  Indorsing  of,  must  bo  in  the  Judge's 
Own  Handwriting,  and  One  Judge  cannot  Indorse  for  Another. — 
^nder  a  statute  providing  that  the  judge  of  election  who  hands  a 
ballot  to  a  voter  shall  indorse  his  initials  thereon,  and  that  no  ballot 
without  such  indorsement  shall  be  allowed  to  be  deposited  in  the 
ballot-box,  one  judge  cannot  authorize  another  to  indorse  his  initials, 
and  if  such  indorsement,  though  so  authorized,  is  made  on  a  ballot, 
it  cannot  be  counted.     (111.)     Winn  v.  Blackman,  237. 

9.  ElaEGTIONS — ^Ballot,  When  not  so  Marked  that  It  cannot  be 
Counted. — ^If  there  is  nothing  on  the  face  of  a  ballot  to  show  that  it 
has  ever  been  counted,  except  that  there  is  a  slight  roughing  of  the 
surface  inside  the  party  circle,  indicating  that  something  has  been 
erased  by  a  rubber,  the  ballot  should  be  rejected.  (111.)  Winn  v. 
Blackman,  237. 

10.  ELECTIONS — ^Ballots  having  a  V-Shaped  Mark  Instead  of  a 
Cross. — ^If  in  the  square  of  a  ballot  opposite  the  name  of  a  candidate 
there  is  no  cross,  but  instead  a  marking  resembling  a  V  appears,  the 
ballot  should  be  rejected.     (111.)     Winn  v.  Blackman,  237. 

11  ELECTIONS — ^Defectiye  Marking  in  the  Party  Circle. — Where 
the  marking  in  a  party  circle,  though  not  a  cross,  may  be  designated 
as  two  cros&es,  yet  if  it  appears  to  have  been  properly  made  by  one 
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who  10  very  nervoviB,  the  ballot  should  be  eonnted  for  the  candidate 
of  the  party  In  whose  eirele  the  marking  appears.  (BL)  Winn  v. 
Blackman,  237. 

12.  ELECTIONS— Marks  WUeh  will  not  be  Held  to   be   IMstiii- 

gnishlng. — ^If  a  ballot  is  properly  marked  in  the  party  eirele  and  has 
also  upon  it  other  marks  made  by  a  pencil,  forming  a  figure  not 
resembling  any  known  object  and  very  difficult  to  be  deaeribed,  it 
will  not  be  treated  as  a  distinguishing  mark,  requiring  the  rejectioa 
of  the  ballot.     (111.)     Winn  ▼.  Blackman,  237. 

13.  ELECnONB>-A  Distingnlshiiig  Majdc  Prohibited  by  tbe  Jaw 
is  such  a  mark  as  will  separate  and  distinguish  the  particular  ballot 
from  other  ballots  cast  at  the  election.  It  is  some  sort  of  mark  pat 
upon  a  ballot  to  indicate  who  cast  it,  and  to  furnish  means  of  evad- 
ing the  law  as  to  secrecy.     (111.)     Winn  v.  Blackman,  237. 

14.  EUBCnONS — ^Dlstlngnlshing  Marks. — ^Whether  a  Given  Mark 
upon  a  Ballot  is  or  la  not  a  Distinguishing  Mark  is  largely,  if  not 
wholly,  a  question  of  fact  to  be  determined  from  the  original  ballot 
itself,  and  where  that  ballot  is  certified  to  an  appellate  eourt,  it  has 
as  good  an  opportunity  to  determine  this  question  as  had  the  trial 
court.     (111.)     Winn  v.  Blackman,  237. 

15.  ELECTIOKS— To  Warrant  the  Rejection  of  a  Ballot  Becaoee 
of  a  Distinguishing  Mark,  the  court  should  be  able  to  say  that  sueh 
mark  was  placed  on  the  ballot  by  the  voter  for  the  purpose  of  dis- 
tinguishing it  from  the  others.     (111.)     Winn  v.  Blackman,  237. 

16.  ELECTIONS— Dtetingniflhlng  Marks,  Marks  Made  by  a  Voter, 
When  are  not. — It  is  not  every  mark  or  blot  placed  upon  a  baUot  bj  a 
voter  that  is  a  distinguishing  mark,  nor  should  the  ballot  be  re- 
jected because  there  is  upon  it  some  mark  which  the  court  beliefree 
would  enable  the  voter  who  cast  the  ballot  to  identify  it  as  the  one 
made  by  him.     (111.)     Winn  v.  Blackman,  237. 

17.  ELECTIONS— Dlstrngnishing  Mark.— A  Small  "t"  near  th» 
bottom  of  a  ballot  made  near  an  ink  blot  warrants  the  court  in  re- 
jecting the  ballot  on  the  ground  that  such  letter  may  have  been 
intended  as  a  distinguishing  mark.     (Hi.)     Winn  v.  Blackman,  237. 

18.  ELECTION— Distinguishing  Mark.— Writing  the  Name  of  a 
Candidate  Already  Printed  on  a  Ballot. — ^Where  a  ballot  having  the 
candidates  of  three  parties  appears  with  a  cross  in  a  party  eirele  and 
a  cross  in  the  squares  opposite  the  name  of  each  of  the  candidates  of 
that  party,  and  with  the  name  of  one  of  such  candidates  erased  by 
drawing  several  lines  through  it,  and  in  its  place  the  name  is  written 
of  a  candidate  whose  name  appears  among  the  candidates  of  another 
party,  there  is  nothing  amounting  to  a  distinguishing  mark  or  other- 
wise unlawful  on  this  ballot,  and  it  should  be  counted  for  the  person 
whose  name  appears  to  be  so  written.     (HI.)     Winn  v.  Blackman,  237. 

19.  BALLOTS>-Dl8tingnl8hing  Marks — ^Writing  of  Names  on  a 
Ballot. — The  writing  of  a  name  on  a  ballot,  not  directly  in  connection 
wijth  any  office,  does  not  constitute  a  distinguishing  mark,  when,  from 
attending  circumstances,  it  is  probable  that  the  object  of  the  voter 
was  to  vote  for  the  person  named  for  an  office  respecting  which  one 
of  the  parties  had  no  name  printed  on  the  ballot.  (Dl.)  Winn  t. 
Blackman,  237. 

20.  ELECTION— Distinguishing  Marks.- The  fact  that  three  small 
strokes  of  a  pencil  appear  near  the  margin  of  a  ballot  does  not  re- 
quire that  it  be  excluded  as  containing  a  distinguishing  mark.  (Ill.> 
Winn  V.  Blackman,  237. 
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21.  ELEOTIONS. — Tl)e  Marking  of  Two  or  More  Party  Tickets  in 
the  Circle  nullifies  the  ballot  only  bo  far  aa  both  tickets  bear  namea 
of  candidates  for  the  same  office.     (111.)     Winn  y.  Blackman,  237. 

22.  ELECTIONS — Mutilated  Ballots,  Wlien  Properly  Rejected. — 
A  ballot  mutilated  hy  being  cut  across  one  end,  taking  off  a  part  of 
the  names  of  all  the  candidates  for  that  office  of  one  party  with  a 
single  exception,  and  also  the  circle  opposite  the  name  of  that  party 
and  all  squares  opposite  to  names  of  its  candidates,  and  having  a  cross 
in  the  circle  of  the  other  party,  and  a  cross  near  the  name  of  certain 
candidates,  neither  cross  appearing  within  the  square,  is  properly  re- 
jected.    (HI.)     Winn  V.  Blackman,  237. 

2S.  ELECTIONS— Index  Hand  Pointing  to  a  Name.— If  a  ballot 
is  marked  in  a  party  square,  but  has  also  a  cross  in  the  square  op- 
posite the  name  of  a  candidate  of  the  other  party,  and  below  an  in- 
dex hand  pointing  to  such  name,  the  object  of  the  voter  is  apparently 
to  call  the  attention  of  the  election  officers  to  his  vote  for  such  can- 
didate, and  not  to  use  a  distinguishing  mark,  and  the  ballot  should 
be  counted.     (HI.)     Winn  v.  Blackman,  237. 

24.  ELECTIONS — ^Distlngnishing  Marks.— The  fact  that  a  mark- 
ing in  a  party  circle  is  by  three  straight  lines  crossing  in  the  middle 
and  forming  a  six-pointed  star  does  not  require  the  ballot  to  be  re- 
jected as  bearing  a  distinguished  mark.  (111.)  Winn  v.  Blackman^ 
237. 

25.  ELECTIONS — ^Ballots  Picked  Up  Off  a  Floor  after  the  voting 
was  over  and  marked  "void"  are  properly  excluded.  (111.)  Winn 
V.  Blackman,  237. 

26.  ELECTIONS. — ^A  Ballot  Which  does  not  Bear  the  Initials  of 
Any  of  the  Judges  on  its  back  is  properly  rejected.  (111.)  Winn  v. 
Blackman,  237. 

27.  ELECTIONS. — ^A  Ballot  on  Which  the  Whole  Face  of  Several 
Squares  is  blackened  by  a  lead  pencil,  but  which  has  no  cross  in  any 
of  its  circle  or  squares,  is  properly  rejected.  (HI.)  Winn  v.  Black- 
man,  237. 

Note. 

Electiona,  bonds,  notice  of  elections  to  authorize  issuing  of,  necessity 

for,  795,  796. 
general,  imperfect  notice  of,  794. 
local  option,  notice  of  election  for,   797. 
notice  of,  when  indispensable,  794. 
notice  of,  when  to  fill  vacancies  in  public  office,  795. 
notice  of,  when  unnecessary,  794. 
proclamations  for,  failure  to  issue  or  defects  in,  when  do  not 

avoid,    794. 
special,  effect  of  defects  in  notices  of,  794. 
special,  notice  of,  what  must  contain,  795. 
special,  notice  of,  when  must  be  given,  794. 

EMINENT  DOMAIN. 

1.  EMINENT  DOMAIN. — ^The  Payment  into  Court  in  condemna- 
tion proceedings,  of  the  amount  of  the  commissioners'  award  as  a 
condition  precedent  to  the  right  of  the  condemning  corporation  to 
take  possession  of  the  land,  and  the  receipt  thereof  by  the  owner  of 
the  land,  do  not  precli/de  either  of  them  from  further  litigating  the 
amount  of  compensation.  (Mo.)  St.  Louis  etc.  B.  B.  Co.  v.  Drum* 
mond  Bealty  etc  Co,  724. 
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2.  EMIKENT  DOMAIN— 7iixy  TriaL— While  eondenmatioii  pr*- 
eeedingi  may  be  commeneed  by  the  appointmeiit  of  eommi—iqni^ 
either  |»art3r  maj  thereafter  demand  a  jarj  to  reaMOM  tho  dmmagea^ 
(Mo.)    St.  Louie  etc.  B.  B.  Go.  y.  Dmmmond  Beally  ete.  Go^  724. 

8.  EMINSNT  DOMAIK— Bntliety  of  Tract—The  fact  that  pablie 
ffoadi  pais  through  a  tract  of  land  is  not  alone  saifteient  to  deotroj  its 
continuity  lo  that  it  cannot  be  considered  as  an  entirety  in  in  soil  ng 
damages.  (Mo.)  Bt.  Louis  etc  B.  B.  Go.  y.  DrummoBd  Realty  etc 
Go.,  784. 

BBflFLOTSB'8  LIABXLIT7. 

See  Master  and  Seryanl, 

EQUITX. 


JuiriBdietian  aver 

1.  EQUITY  JUBI8DI0TIOK  to  Decree  Bale  of  lUxior's 
Courts  of  equity  have  no  inherent  jurisdiction  to  decree  a  sale  of  a 
minor's  land  for  the  mere  purpoee  of  reinvesting  the  proceeds.  (Mo.) 
Heady  v.  Crouse,  643. 

Chancery  Praatiae, 

2.  EQUITT  PBACTIOE— EzhiUts,  Effect  of.— Written  exhibits 
attached  to  a  bill  in  equity  are  presumed  to  have  been  introduced  ia 
evidence.     (Ark.)     Neff  v.  Elder,  67. 

3.  OHANCEBT  PBACTICE— Bight  to  Diq^ense  with  the  Aasesa- 
ment  of  Damages. — ^If  the  trial  judge  finds  that  the  plaintiff  has  not 
sustained  enough  damages  from  the  defendant's  misconduct  to  war- 
rant a  reference  to  the  master,  such  reference  may  be  refused.  The 
smallness  of  the  claim  is  a  sufficient  ground  for  refusing  to  exer- 
cise jurisdiction  in  equity.     (Mass.)     Giragosian  v.  Ghritjian,  570. 

4.  EQUITT  PLEADINa— Belief  XTnder  General  Prayer. — ^A  com- 
plaint that  sets  up  the  facts  out  of  which  equities  in  favor  of  the 
plaintiff  arise,  and  a  general  prayer  for  relief,  is  sufficient  to  enable 
the  court  to  award  such  a  decree  as  the  law  and  facts  afford.  (Or.) 
Katz  V.  Obenchain,  821. 

Lachee  and  Limitationi. 

6.  EQUITY — ^Laches — Stale  Demands. — ^A.  court  of  equity,  which 
is  never  active  in  relief  against  conscience  or  public  convenience,  has 
always  refused  its  aid  to  stale  demands  when  the  party  has  slept  upon 
his  rights  and  acquiesced  for  a  great  length  of  time.  Nothing  can 
call  forth  this  court  into  activity  but  conscience,  good  faith,  and 
reasonable  diligence.     (HI.)     Deadman  y.  Yantia,  291. 

6.  EQUITY — ^LaChCfr— Btatnte  of  LlmitatiODS. — ^In  administering 
their  remedies,  courts  of  equity,  while  sometimes  adopting  the  stat- 
utory period  of  limitation,  by  analogy,  have  never  regarded  them- 
selves bound  doWn  by  any  hard-and-fast  rule,  but,  looking  at  the 
parties,  their  relation  to  each  other,  and  the  surrounding  circumstances, 
have  determined  the  question  of  diligence,  in  each  case,  according  to 
equity,  having  due  regard  for  those  elementary  principles  upon  which 
their  jurisdiction  rests.     (111.)     Deadman  v.  Yantis,  291. 

Note. 

Equity,  infants,  jurisdiction  to  authorise  the  sale  of  real  property  of, 
655-659. 

ESTATES. 

1.  MEBOEB  OF  ESTATES — When  does  not  Take  Plaoo. — When  a 
lesser  and  higher  estate  meet  and  coincide  in  the  same  person,  th^ 
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will  be  kept  separate  when  equity  and  justice  require  it,  unless  there 
is  an  expressed  intention  to  the  contrary.  (Or.)  Katz  ▼.  Obenchain, 
821. 

2.  MEBOES  OF  ESTATES.— A  Mortgage  Is  not  Eztingnished 

as  against  a  subsequent  attachnoient  lien,  by  a  conveyance  of  the 
legal  title  to  the  mortgagee,  when  there  is  no  express  intention  there- 
for.    (Or.)     Eatz  v.   Oberchaln,   821. 

3.  MEKftEK. — ^Tlie  Doctrine  of  the  Merger  of  the  Mortgage  Lien 
with  tbe  Legal  Title,  when  they  are  united  in  the  same  person,  does 
not  apply  where  the  principles  of  equity  require  that  the  lien  and 
title  be  treated  as  separate.     (Ark.)     Neif  v.  Elder,  67. 


1*  ESTOPPEL. — dear,  Predee,  and  UlieqiiiTOoal  Bridenoe  is  re- 
quisite to  establish  an  estoppel.  (111.)  Coal  Belt  etc.  By.  Co.  ▼. 
Peabody  Coal  Co.,  282. 

2.  ESTOPPEL. — ^There  can  be  no  Eetopp^  b7  Silenoe  unless  there 
is  a  duty  to  speak.     (Iowa)     Beechley  v.  Beechley,  412. 

5.  AN  ESTOPPEL  in  Pais  is  Based  on  Fraud,  actual  or  construc- 
tive.  There  must  be  deception,  and  change  of  conduct  in  eonaequence 
thereof.     (Iowa)     Beechley  t.  Beechley,  41SL 

EVIDENO& 

Copff  of  Bedfrds. 

1.  EVIDENCE — ^Public  Becorda,  What  are  and  How  must  be  Oer- 
tilled  aa^ — A  license  and  marriage  certificate,  being  a  public  record  of 
a  county  of  a  sister  state,  do  not  appertain  to  the  court,  and  must, 
to  be  admissible  as  evideace,  be  certified  as  required  by  section  906 
of  the  Bevised  Statutes  of  the  United  States.  Nor  is  a  copy  of  the 
record  of  such  license  and  certificate  admissible  because  it  is  made 
by  a  clerk  of  the  circuit  court,  if  he  does  not  certify  in  that 
capacity  nor  annex  the  seal  of  the  court,  but,  on  the  contrary, 
eertifies  as  a  deputy  clerk  of  the  county  and  attaches  its  seal. 
(Waah.)     State  ▼.  Kniffen,  1009. 

2.  EVIDENCE — ^Record  of  Judgment. — A  certified  record  of  a 
judgment,  although  it  does  not  contain  a  copy  of  the  original  judg- 
ment, but  merely  a  copy  of  a  certified  copy  of  such  original,  taken 
from  the  minutes  and  judgment  docket,  is  nevertheleee  admissible  in 
evidence  to  show  the  existence  of  such  judgment.  (Fla.)  Mansfield 
T.  Johnson,  159. 

3.  EVIDENCE — Copy  of  Becord. — A  certified  copy  of  the  record 
of  a  judgment  in  a  judgment-book  taken  therefrom  is  competent  evi- 
dence of  the  record  of  the  judgment  in  such  book,  and  is  unnecessary 
to  produce  the  document  which  has  been  recorded  upon  such  book  to 
prove  that  fact,     (t^a.)     Mansfield  v.  Johnson,  159. 

4.  EVIDENCE — ^Transcript  of  Becord. — ^The  custodian  of  a  record 
having  authority  to  certify  a  transcript  thereof  has  authority  to 
specify  in  his  certificate  the  particular  record  from  which  the  tran- 
script is  taken,  and  such  certificate  is  at  least  prima  facie  evidence 
of  the  fact  recited.     (Fla.)     Mansfield  v.  Johnson,  159. 

6.  EVIDENCE — Copy  of  Becords. — It  is  the  duty  of  clerks  of 
the  circuit  court  who  have  authority  to  record  instruments,  or  to 
make  entries  in  the  records  of  which  they  have  custody,  in  the 
course  of  their  official  duty,  to  note  on  such  records  the  date  upon 
which  they  record  ench  instrument  or  make  such  entries,  and  such 
notes  become  parte  of  such  record,  and  the  dates  specified  in  such 

Am.  St.  Bep.,  Vol.  120—70 


1106  Index. 

notes  are  to  be  taken  as  prima  faele  eorreei.  In  certifying  saeb 
entries  the  elerk  also  has  authority  to  eertify  sueh  notes,  and  such 
certified  copies  are  admissible  in  evidence.  (Fla.)  Mansfield  ▼. 
Johnson,  169. 

a  EVIDEN0B— Copy  of  ExecntioiL— If  an  original  execution  has 
been  returned  to  the  court  issuing  it,  and  the  copy  thereof  offered  in 
evidence  is  certified  by  the  clerk  of  that  court,  who  has  the  custody 
of  the  original,  to  be  a  true  copy  thereof,  such  certified  copy  is  ad- 
missible without  the  production  of  the  originaL  (FI&.)  Mansfield 
T.  Johnson,  159. 

Parol  to  Vary  Writing. 

7.  EVUDBNOE — ^Explanation  of  Beoetpt  In  FnU. — ^A  person  suing 
for  an  alleged  balance  owing  for  the  purchase  of  goods  may  explain 
why  he  gave  the  defendant  a  receipt  in  fulL  (HI.)  McKinnie  v. 
Lane,  338. 

8.  COJXJUACTB  IK  WBITUI  Gk— Pxegnmptlon. — ^Unless  fraud  or 
mistake  is  shown,  a  contract  in  writing  is  conclusively  presumed  to 
contain  the  entire  agreement  in  which  all  previous  negotiations  re- 
specting the  subject  matter  have  been  merged.  (Mass.)  Smith  v. 
Vose  &  Sons  Piano  Co.,  639. 

9.  0ONTBAOT8,  Written,  Oral  Erldenoe  to  Ascertain  tlie  Mesn- 
Ing  of. — ^If  any  special  term  of  a  written  contract  when  applied  to  the 
transaction  concerning  which  the  parties  dealt  is  ambiguous,  oral  evi- 
dence is  relevant  and  admissible,  not  to  construe  a  new  agreement^ 
but  to  ascertain  what  the  parties  understood  by  the  one  they  have 
made.     (Mass.)     Smith  v.  vose  &  Sons  Piano  Co.^  539. 

10.  CONTBAOT  to  Procure  Water — ^Extxlnaic  Erldenco  to  Show 
that  FroBli  Water  was  Meant. — ^Under  a  contract  to  procure  water  by 
the  drilling  of  a  well,  extrinsic  evidence  of  all  prior  ne^tiations  of 
the  parties  is  admissible  to  show  that  a  supply  for  drinking  water 
and  other  uses  in  a  manufactory  was  what  was  -desired,  and  that  salt 
water  was  not  within  the  contemplation  of  the  parties  to  the  contract, 
and  that  is  not  complied  with  by  procuring  sueh  water.  (Mass.) 
Smith  y.  Vose  ft  Sons  Piano  Co.,  639. 


1.  EZEOUnON.— A  Vested  Bemainder  Is  Babject  to  levy  and 
sale  on  execution  against  the  remainderman.  (Bl.)  Deadman  v. 
Yantis,  291. 

2.  EXECUTION  SALE — Absence  of  Bona  Fide  Debt. — ^The  Pur- 
chaser at  the  execution  sale  is  not  required  to  look  beyond  what  is 
disclosed  upon  the  face  of  the  record  to  ascertain  whether  the  judg- 
ment was  rounded  upon  a  bona  fide  debt.  (Bl.)  Deadman  v.  Yantis^. 
291. 

3.  EXECUTION  SAIiES— Bights  of  Purchasers.— If  a  judgment 
upon  which  an  execution  has  issued  has  become  a  lien  upon  land  be- 
fore a  deed  thereof  is  reoorded,  it  is  immaterial  whether  the  execu- 
tion  was  actually  levied  before  or  after  the  record  of  the  deed,  as  in 
either  case  the  title  of  the  purchaser  at  the  execution  sale  would  be 
superior  to  the  title  acquired  by  the  grantee  by  virtue  of  such  deedL 
(Fla.)     Mansfield  v.  Johnson,  159. 

4.  EXECUTION  BAIjES.— BU^t  Of  Fnrchaser  at  execution  sale, 
whether  such  purchaser  be  the  execution  creditor  or  a  third  person, 
are  fixed  by  the  status  existing  at  the  time  the  lien  is  acquired,  and 
not  by  the  status  existing  at  the  time  of  the  sale.  (Fla.)  Mansfield 
V*  Johnson,  159. 
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6.  EXEOnnOK  SALES — Notice  of  Equities— Bona  Fide  Pur- 
cliaser. — If,  at  the  time  Ms  lien  is  acquired,  an  execution  creditor  has 
no  notice,  actual  or  constructive,  of  the  equities  of  third  persons  in 
real  estate,  the  title  to  which  stands  in  the  name  of  the  judgment 
debtor  as  the  apparent  absolute  owner,  the  execution  creditor  as  pur- 
chaser at  the  execution  sale  of  such  land  takes  a  good  title,  and  is 
protected  as  a  bona  fide  purchaser  even  though  he  had  notice  of  the 
equities  of  others  at  the  time  of  the  sale.  (Fla.)  Mansfield  ▼. 
Johnson,  159. 

6.  EXECUTION  8AI£S— Bights  of  Purchaser— Estoppel.— If  ex- 
ecution has  been  levied  upon  all  the  right,  title,  and  interest  of  a 
judgment  debtor  in  land,  and  sale  has  been  made  and  a  conveyance 
executed  in  pursuance  of  such  levy  purporting  to  convey  such  entire 
interest,  the  execution  purchaser  is  not  estopped  from  claiming  the 
entire  property  by  the  fact  that  he  remained  silent  at  the  time  of  the 
sale  when  a  third  person  protested  against  the  sale  on  the  ground  that 
the  judgment  debtor  owned  only  an  undivided  one-fifth  interest  in 
the  property  sold.     (Fla.)     Mansfield  ▼.  Johnson,  159. 

7.  JUDGMENTS— Enforcement  of  Inequitable  Decree. — ^Upon  an 
original  or  cross  bill  to  carry  a  former  decree  into  execution,  the  court 
will  look  into  the  original  ease  and  see  whether  the  decree  is  equitable 
and  just.  If  it  is  not,  its  enforcement  will  be  denied.  (Bl.)  Teel  v. 
Dnnnihoo,  319. 
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■0B8   AND    ADMINISTBATOBS. 


1.  ADMTNISTBATOB,  Trust  Belatlon  of. — An  administrator  of  an 
estate  stands  in  a  trust  relation  toward  those  interested  in  the  estate, 
including  the  widow  and  heirs.     (Ark.)     Flowers  ▼.  Flowers,  84. 

2.  TBXTSTEE,  Purchaae  of  Trust  Estate  by. — The  administrator 
of  a  decedent  may  purchase  and  take  a  conveyance  of  the  dower  in- 
terest of  his  wife,  when  there  was  no  threat,  fraudulent  misrepresenta- 
tion, or  concealment  of  facts,  and  the  price  paid  was  fairly  adequate 
at  tne  time,  though  the  interest  subsequently  became  worth  much  more. 
(Ark.)     Flowers  v.  Flowers,  84. 

8.  ADMINISTBATION  on  EsUte  of  Absenteo^VaUdlt7.--A  stat- 
ute authorizing  administration  on  the  estate  of  a  person  who  has  ab- 
sented himself  and  concealed  his  whereabouts  for  seven  years  is 
eonstitntional,  and  an  administration  thereunder  is  valid  although  he 
is  in  fact  not  dead.  (Iowa)  New  York  Life  Ins.  Co.  v.  Chittenden^ 
444. 

4.  ADMINISTBATION  on  Estate  of  Absentee— Life  Insurance. — 
Where  the  estate  of  an  absentee  has  been  administered,  and  the 
insurer  of  his  life,  rather  than  stand  suit  on  the  policy,  and  litigate 
the  question  of  death,  has  paid  the  loss  to  the  administrator,  the 
money  thus  paid  cannot  be  recovered  back  when  it  thereafter  appears 
that  the  absentee  is  alive.  (Iowa)  New  York  Life  Ins.  Co.  y.  Chit- 
tenden, 444. 

Bee  Qamishment* 

EXEMPTIONS. 

BZBMPnOK  Against  Judgment  for  Costs. — Under  a  statute 
exempting  specified  classes  of  personal  property  from  seizure  on  at- 
tachment, or  sale  on  execution,  or  other  process  from  any  court  issued 
for  the  collection  of  any  debt  by  contract,  no  exemption  exists  against 
a  jadgmeni  for  eosts.    (Ark.)    Buckley  t.  Williams^  Si^ 
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Note. 

£zemptloii8  from   execution,  eonatitatioiiality  of  statutes  granting 
478,  479. 

SXTBA.   SESaiONS   OF   LBOISIATUBS. 

See  Constitutional  Law,  1-2. 

FACTOB& 

1.  PBIKOIPAIi  AND  AGENT— Facton— Bales— Pon^Mer's  Ua- 
blllty  to  PrincipaL — A  purchaser  of  propertj  from  a  commission  mer- 
chant who  credits  him  with  the  amount  of  the  purchase  and  sells  other 
goods  to  him,  and  in  settlement  of  their  accounts  pays  to  each  mer- 
chant the  balance,  is  liable  to  the  principal  in  case  such  merchant 
fails  to  pay  him.     (Colo.)     Liebhardt  v.  Wilson,  97. 

2.  OUSTOMS — ^Factors. — ^A  local  custom  among  factors  to  credit 
the  buyer  with  the  amount  of  a  sale  and  charge  him  with  goods  re- 
ceived from  him  is  not  binding  on  the  principal  of  a  factor.  (Colo.) 
Liebhardt  t.  Wilson,  97. 

FELL0W-8ESVANT8. 

Bee  Master  and  Servant,  18-24, 


Bee  Bailroads. 

FIDELITT  BONDS. 

See  Insurance,  14. 


Bee  Waters  and  Watereonrses,  0. 
Note. 
Forcible  Detainer,  definitions  of,  34. 

statutes  omitting  element  of  force,  34,  85. 


1.  FOSOEST— Note— Oennlne  Slgnatnre. — ^If  a  person,  without 
negligence,  and  by  fraud  and  deceit,  is  induced  to  sign  a  note,  not 
intending  to  sign  it  as  such,  the  instrument  is  a  forgery.  (He.) 
Biddeford  National  Bank  v.  Hill,  499. 

2.  FOBGEST— Note— Qennlne  Signature— Bona  Fide  Porcliaser. — 
If  a  person,  without  negligence,  and  by  fraud  and  deceit,  is  induced  to 
sign  a  note,  not  intending  to  sign  it  as  such,  the  note  is  not  valid  in 
the  hands  of  a  bona  flde  purchaser  for  value.  (Me.)  Biddeford  Nat. 
3ank  v.  HiU,  499. 

FOBMEB  JBOPABDT. 

Bee  Criminal  Law,  1-3. 

FBAX7DS,  STATUTE  OF. 

1.  STATUTE  OF  FEAUDS— Oral  Contract  for  Work  or  Labor.— 
An  oral  contract  for  the  performance  of  work  or  labor,  not  speeify- 
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iDg  the  time  within  which  it  is  to  be  performecl,  must  be  interpreted 
in  the  li^^t  of  its  subject  matter  and  the  circumstances  surrounding 
it,  and  if  the  manifest  intent  and  understanding  of  the  parties  were 
that  it  was  not  to  be  performed  within  the  year,  it  falls  within  the 
statute  of  frauds.     (Me.)     White  ▼.  Fitts,  483. 

2.  STATUTE  OF  FBAUDS — Oral  Contract  for  Work. — If,  consider- 
ing the  terms  and  subject  matter  of  an  oral  contract,  the  nature  ana 
extent  of  the  work  to  be  done  under  it,  and  the  knowledge  of  the 
parties  of  all  the  circumstances  governing  the  progress  of  the  work, 
the  conclusion  is  irresistible  that  it  was  not  contemplated  or  under- 
stood by  the  parties  that  the  contract  was  to  be  performed  within  one 
year  from  the  making  of  it,  it  is  within  the  statute  of  frauds.  (Me.) 
White  r.  Pitts,  483. 

3.  STATUTE  OF  FBAUDS — Oral  Contract  for  Labor— Deatb  of 

Party. — If  an  oral  contract  for  the  performance  of  labor  cannot  by 
its  terms  be  performed  within  one  year  from  its  execution,  it  is  not 
taken  out  of  the  operation  of  the  statute  of  frauds  by  the  death  of 
one  of  the  parties  within  the  year.     (Me.)     White  v.  Fitts,  483. 

4.  STATUTE  OF  FBAUDS— Bight  to  Inyokd. — ^If  one  performs 
services  for  another  in  consideration  of  an  oral  contract  under  which 
he  is  to  be  paid  in  land,  he  cannot,  by  invoking  the  statute  of  frauds, 
rescind  such  contract  and  recover  in  money  for  such  services,  unless 
the  other  party  also  insists  upon  the  statute  and  refuses  to  perform 
the  contract  on  his  part.  (Colo.)  Colorado  Lumber  etc.  Co.  v.  Dus- 
tin,  126. 

See  Easements. 

QAME   LAWS. 

1.  GAME  LAW. — ^No  Owner  of  Deer  Baised  In  Capacity  has  a 
better  right  thereto  than  has  the  hunter  at  common  law  to  the  deer 
captured  or  killed  by  him.     (Mo.)     State  v.  Weber,  715. 

2.  GAME  LAW — ^Domesticated  Animals. — A  statute  making  it 
unlawful  to  have  in  possession  the  carcass  of  any  deer  not  having 
thereon  the  evidence  of  its  sex  applies  to  all  deer,  wild  or  domesti- 
cated.    (Mo.)     State  v.  Weber,  715. 

3.  GAME  LAW — ^Domesticated  Animals. — A  statute  making  it 
unlawful  to  have  in  possession  the  carcass  of  an^  deer  not  having 
thereon  the  evidence  of  its  sex  is  not  unconstitutional  as  applied  to 
a  dealer  in  meats  who  has  purchased  the  carcasses  of  deer  from  one 
who  raised  them  in  captivity.     (Mo.)     State  v.  Weber,  715. 

GABNISHMENT. 

1.  GABNISHMENT.— A  Guardian  cazmot  be  Gamislied  after  the 
death  of  his  ward  by  creditors  of  her  heirs.  (Iowa)  Pugh  v.  Jones, 
451. 

2.  THE  GABNISHMENT  of  an  Administrator  by  creditors  of  the 
heirs  after  the  heirs  have  assigned  their  interest  in  the  estate  is 
ineffectual.     (Iowa)     Pugh  v.  Jones,  451. 

GIFTS. 

1.  GIFT,  When  not  Perfected  by  Placing  Account  in  Savings  Bank 
in  the  Name  of  the  Depositor  for  Another  as  Trustee. — If  a  person 
having  deposits  in  several  savings  banks  causes  each  of  his  accounts 
to  be  transferred  to  himself  as  trustee  of  a  person  designated,  and 
makes  an  assignment  to  himself  as  such  trustee,  keeping  such  books 
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in  his  poBsession  during  liis  lifetime,  and  drawing  ont  the  dividends 
for  his  own  uae,  and  making  itatements  of  the  persona  to  whom  meh 
books  were  to  go,  they  being  the  persons  named  as  beneficiaries,  this 
does  not  constitute  a  perfected  girt  in  favor  of  any  of  them,  and  oa 
his  death  the  aeeonnts  represented  by  the  books  eonstitnte  part  of 
his  estate.     (Mass.)     Coolidge  v.  Knight,  573. 

2.  GIFTS  INTES  VIVOS.— To  OoDStltate  a  gift  inter  vivoe  two 
essential  elements  must  combine:  An  intention  to  make  the  gift  then 
and  there,  and  such  an  actual  or  constructive  delivezy  at  the  same 
time  to  the  donee  as  devests  the  donor  of  all  dominion  OTer  the 
subject  and  invests  the  donee  therewith.  (Pa.)  Beeae  ▼•  Phila- 
delphia etc.  Ins.  Co.,  880. 

3.  OIFTS  DTTEB  VIVOS — DeUyery— Intention. — If  a  woman 
takes  her  safe  deposit  box  containing  her  securities  from  the  vault 
of  a  trust  company,  and  calling  in  one  of  its  officers,  declared  to  him 
her  intent  to  give  such  securities  to  her  nephew  who  is  present,  and 
then  executes  blank  transfers  and  hands  the  securities  to  her  nephew, 
who  places  them  in  his  safe  deposit  box,  while  hers  is  surrendered, 
and  the  nephew,  who  is  about  to  go  on  a  long  journey,  appoints 
his  aunt  his  deputy,  to  have  access  to  his  box,  there  is  a  valid  gift 
of  the  securities,  although  the  aunt  thereafter  sells  some  of  them, 
collects  interest  and  dividends  from  others,  and  deposits  the  sunn 
cuUected  to  her  own  account.  (Pa.)  Beese  v.  Philadelphia  etc.  Ins. 
Co.,  880. 

4.  OIFTS  INTKR  VIVOS — Impeachment. — A  donor  is  not  per- 
mitted to  impeach  his  own  gift.  What  is  said  or  done  by  him,  nn- 
associated  with  and  unassented  to  by,  his  donee  is  wholly  irrelevant 
to  the  issue  as  to  the  validity  of  the  gift,  and  cannot  be  considered. 
(Pa.)     Beese  v.  Philadelphia  etc.  Ins.  Co.,  880. 

CK)ODWILL. 

1.  BUSINESS,  Effect  of  the  Sale  of  the  Goodwin  of.— When  a 

man  voluntarily  sells  the  goodwill  of  a  business,  he  thereby  precludes 
himself  from  setting  up  a  competing  business  which  will  derogate 
from  the  goodwill  so  sold.  (Mass.)  Old  Comer  Book  Store  v.  Upham, 
532. 

2.  BUSINESS,  Gtoodwlll  of.  Effect  of  Oompeting  Business  upon— 

Question  of  Fact. — ^In  each  case  where  the  goodwill  of  a  business  is 
sold  and  the  vendor  sets  up  a  competing  business,  it  is  a  question  of 
fact  whether,  having  regard  to  the  character  of  the  business  sold 
and  that  set  up,  the  new  business  does  not  derogate  from  the  grant 
made  by  the  sale.     (Mass.)     Old  Comer  Book  Store  v.  Upham,  532. 

3.  BUSINESS,  Goodwill  of,  When  Derogated  ftom  by  a  New  Busi- 
ness Established  by  the  Vendor. — ^If  one  connected  with  a  business 
for  many  years,  first  as  clerk  and  then  as  partner,  has  special  charge 
of  a  department  connected  with  the  sale  of  books  of  a  particular 
religious  denomination,  sells  his  interest  in  the  business  and  in  the 
goodwill  thereof,  and  subsequently  starts  a  new  business  primarily  to 
sell  the  books  of  the  same  denomination,  and  solicits  aid  and  patron- 
age of  persons  prominent  in  that  denomination,  there  can  be  no 
doubt  that  the  effect  of  the  new  business  will  be  to  derogate  from  the 
goodwill  so  sold.     (Mass.)     Old  Comer  Book  Store  v.  Upbam,  532. 

4.  BUSINESS,  Goodwill  of,  Persons  Selling  wlU  not  be  Permitted 
to  Derogate  from,  Through  a  Corporation. — ^If  a  person  selling  his  in- 
terest in  the  goodwill  of  a  business  forms  a  corporation  for  the  pur- 
pose of  setting  up  and  conducting  a  rival  business  in  derogation  of 
such  goodwill,  he  will  be  enjoined  from  working  for  or  holding  stock 
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in  eneh  corporation  or  in  otherwise  bein^  connected  with  it,  and  it 
will  be  enjoined  from  employing  him  directly  or  indirectly  in  its 
business,  or  in  recognizing  him  as  a  stockholder  or  otherwise  con- 
nected therewith,  except  to  let  him  sell  his  share  of  the  stock  or  re- 
ceive what  is  due  him  in  respect  thereof  when  the  corporate  business 
wound  up.     (Mass.)     Old  Corner  Book  Store  y.  Upham^  632. 

QUABDIAK  AND  WABD. 
In  QenerdL 

1.  GXTABBIAN  AND  WABD— Collateral  Attadc  upon  Ghiardian- 
iXiip^ — ^In  an  action  by  the  guardian  of  a  person  of  unsound  mind  in 
the  name  and  for  the  benefit  of  his  ward,  such  ward  cannot  by  next 
friend  appear  and  challenge  the  appointment  of  the  guardian,  when 
such  appointment  and  the  letters  of  guardianship  are  prima  facie 
regular.     (Ark.)     Hare  v.  Shaw,  17. 

2.  JUBI8DI0TION,  Presumed  In  the  Appointment  of  a  Guardian. 
Where  the  record  of  the  court  is  silent  upon  the  subject,  it  must  be 
presumed,  in  support  of  the  appointment  of  the  guardian  of  a  person 
of  unsound  mind,  that  the  court  inquired  into  the  condition  of  the 
alleged  imbecile  and  found  him  to  be  of  unsound  mind,  and  took  all 
necessary  steps  to  acquire  jurisdiction  of  his  person.  (Ark.)  Hare 
V,  Shaw,  17. 

5.  GUABDIAN  AND  WABD,  Liability  of  the  Latter  for  the  Acts 
and  Agreements  of  the  Former. — His  guardian  cannot  bind  an  insane 
person  by  agreement.  Hence,  a  person  accepting  the  lease  of  the 
property  of  an  insane  ward  with  an  agreement  by  the  guardian  that* 
eertain  repairs  shall  be  made  to  remove  known  dangerous  defects  can- 
not recover  of  the  ward  if  injured  by  such  defects.  (Utah)  Beams 
V.  Taylor,  930. 

Sales  of  Beal  Estate, 

4.  GUABDIAN  AND  WABD— Bales^PnbUcatlon  of  Notlco— 
flnficiency. — ^If  tho  statute  provides  that  notice  of  a  guardian's  ap- 
plication to  sell  his  ward's  real  estate  shall  be  published  for  three 
successive  weeks,  such  requirement  is  satisfied  by  the  publication  in 
three  consecutive  weekly  issues  of  a  newspaper  before  the  date 
notieed  for  the  filing  of  the  petition,  or  making  the  application  for 
the  order  of  sale.     (Colo.)     Mortgage  Trust  Co.  v.  Bedd,  132. 

6.  GUABDIAN  AND  WABD— Sales  of  Beal  Estate.— If  a 
guardian,  under  order  of  court,  sells  real  estate  belonging  to  his 
wards,  and  one  of  them,  after  becoming  of  age,  transfers  her  interest 
therein  to  a  subsequent  purchaser,  a  nonsuit  cannot  be  granted  in  an 
action  to  foreclose  a  trust  deed  thereon,  on  the  ground  of  invalidity 
of  the  guardian's  sale.     (Colo.)     Mortgage  Trust  Co.  v.  Bedd,  132. 

6.  JUDGMENTS — Collateral  Attack — Guardian's  Sales — ^Failure 
to  Give  Notice. — ^The  giving  by  a  guardian  of  the  required  statutory 
notice  by  publication  of  his  petition  to  sell  his  ward's  estate  is  not 
essential  to  the  jurisdiction  of  the  court,  and  its  omission  is  not  fatal 
to  the  judgment,  nor  does  it  render  it  open  to  collateral  attack. 
<Colo.)     Mortgage  Trust  Co.  v.  Bedd,  132. 

7.  JUDGMENTS — Collateral  Attack— Guardian's  Sales. — In  a 
proceeding  by  a  guardian  to  obtain  permission  to  sell  his  ward's  real 
estate,  the  constitution  and  statute  expressly  gives  the  district  court 
jurisdiction  of  the  subject  matter,  and  by  filing  the  petition  for  leave 
to  sell,  the  court  acquires  jurisdiction  of  the  person  of  the  ward, 
and  is  then  called  upon  to  determine  whether  the  facts  entitle  the 
petitioner  to  the  relief  asked,  and  also'  whether  the  petitioner  has 
given  the  notice  required  by  statute,  and,  if  error  is  committed  in 
passing  upon  either  of  these  questions,  it  is  not  in  acquiring,  but  in 
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the  exercise  of,  jurisdiction,  and  the  judgment  rendered  therein  is 
not  subject  to  collateral  attack.  (Colo.)  Mortgage  Trust  Co.  t. 
Bedd,  132. 

See  Garnishment. 
Note. 

Oaardlaa  and  Ward,  proceedings  by  the  former  for  the  sale  of  prop- 
erty of  the  latter  are  in  rem,  148. 

sales,  collateral  attack  upon,  149. 

sales,  jurisdiction  to  order,  when  attaches,  149. 

sales,  notice  of  application  for,  cases  holding  to  be  jurisdictional. 
151,  152. 

sales,  notice  of  application  for,  cases  sustaining,  though  there  is  a 
want  of,  148-151. 

sales,  notice  of  application  for,  whether  jurisdictional,  149. 

sales,  notice  to  ward  of  the  application  for  ia  not  fipiwntial 
unless  made  so  by  statute,  148. 

sales  of  property  of  ward,  proceedings  for  are  not  adverse,  14S. 

HABEAS  OOBPUS. 

1.  HABEAS  CK>BFnS  to  Test  Validity  of  SUtnte.— The  writ  of 

habeas  corpus  cannot  be  used  to  review  a  judgment  of  convictioB 
under  which  a  prisoner  is  held  if  the  judgment  is  merely  erroneous, 
but  if  the  judgment  is  assailed  on  the  ground  that  it  is  void  because 
it  is  based  on  a  charge  made  under  an  invalid  provision  of  a  statute, 
and  the  charge  constitutes  no  offense  under  the  law  of  the  state,  the 
validity  of  the  provision  of  the  statute  defining  the  offense  may  be 
determined  on  habeas  corpus.     (Fla.)     Ex  parte  Knight,  191. 

2.  HABEAS  OOBPUS— Void  Statate.-— If  a  statute  on  which  a 
charge  of  crime  is  made  is  inoperative  and  void,  a  judgment  of  con- 
viction thereon  is  void,  and  persons  held  in  custody  under  such  judg- 
ment are  entitled  to  be  discharged  on  habeas  corpus.  (Fla.)  £z 
parte  Knight,  191. 


See  Counties,  9-14. 

HIGHWAYS. 

LeaiHnff  Team  Unfastened, 

1.  MUNIOIPAIa  OOBPOBATIOKS— Use  of  Hones  in  Streets- 
Duty  to  Fasten. — A  person  has  no  right  to  leave  his  horse  in  a  publie 
street  unless  it  is  securely  fastened  or  in  charge  of  some  one  com- 
petent to  take  care  of  it,  and  he  is  bound  to  take  care  that  the  horse 
does  no  injury  in  consequence  of  being  frightened  by  anything  that 
may  occur.     (Colo.)     City  of  Denver  v.  Utzler,  108. 

BecJcless  Riding. 

2.  NEGUQEKOE — Parent  and  Ohild— Beckless  Biding  of  ChUd. — 
If  a  father  sends  his  young  son,  known  to  be  a  reckless  rider,  upon  the 
highway  to  deliver  a  message  upon  a  horse  known  to  be  unruly,  and 
which  the  son  is  unable  to  control,  such  father  is  guilty  of  negligence. 
(Ind.)     Broadstreet  v.  Hall,  356. 

3.  NEQLIQENOE — Proximate  Cause— Parent  and  Ohild— Becklefla 
Biding  of  Ohild. — If  a  father  sends  his  young  son,  known  to  be  a  reck- 
less rider,  upon  the  highway  to  deliver  a  message  upon  a  horse  known 
to  be  unruly,  and  which  the  son  is  unable  to  control,  and  which,  in 
consequence,  he  runs  into  a  carriage  causing  a  personal  injury,  the 
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father  is  gniltj  of  negligence,  and  sueli  negligence  is  the  proximate 
eauBe  of  the  injury.     (Ind.)     Broadstreet  v.  Hall,  356. 

4.  NEQLiaEKOE— -Antieipation  of  Injury. — ^To  constitute  action- 
able negligence  it  is  not  essential  that  the  complaining  party  should 
make  it  appear  that  the  precise  injury  or  accident  which  did  occur 
could  have  been  anticipated  or  foreseen  by  him.  (Ind.)  Broadstreet 
V.  Hall,  356. 

5.  MA8TEB  AMD  8EBVANT— Parent  and  CbUd— Negligence  of 
Child. — If  a  father  sends  his  young  son,  known  to  be  a  reckless  rider, 
npon  the  highway,  to  deliver  a  message,  upon  a  horse  known  to  be 
unruly,  he  thereby  creates  the  relation  of  master  and  servant  between 
himself  and  his  son,  and  is  liable  on  account  of  the  son's  negligence 
in  riding  the  horse  along  the  highway  while  engaged  in  the  perform- 
ance of  the  business  of  his  father.     (Ind.)     Broadstreet  v.  Hall,  356. 

6.  NEQUQENOE — ^Use  of  HlgliwayB. — Whoever  travels  over  and 
along  a  public  highway  must  do  so  in  such  a  manner  and  with  such 
care  as  is  consistent  with  the  rights  and  safety  of  others  traveling 
thereon.  A  violation  of  this  duty  is  negligence.  (Ind.)  Broadstreet 
V.  Hall,  356. 

7.  EVIDENCE — Negligence — Master  and  Servant. — ^In  an  action 
against  a  father  to  recover  for  a  personal  injury  inflicted  by  the  reck- 
less riding  of  his  son  on  an  unruly  horse  while  upon  an  errand  for  his 
father,  evidence  of  prior  specific  acts  of  careless  and  reckless  riding 
by  such  son  and  of  his  reputation  in  that  regard  is  admissible  to  charge 
his  father  with  notice  or  knowledge  thereof,  and  of  his  incompetency, 
for  that  reason,  to  be  intrusted  with  the  control  and  management  of 
the  horse  at  the  time  he  was  sent  on  the  errand  in  question.  (Ind.) 
Broadstreet  ▼.  Hall,  356. 

Use  of  AutoTMibiles, 

8.  AUTOMOBILES,  Operated  and  Propelled  in  a  manner  not  in- 
compatible with  the  safety  of  the  traveling  public,  have  equal  rights 
with  other  vehicles  upon  the  public  highway,  subject  to  such  rules 
and  regulations  as  are  prescribed  by  law.  (Mo.)  State  v.  Swagerty, 
67L 

9.  AUTOMOBILES — Constitutional  Law — Special  Legislation. — A 
statute  regulating  the  operation  and  speed  of  automobiles  on  the  pub- 
lie  streets,  roads,  and  highways  is  not  unconstitutional  as  special 
legislation  on  the  ground  that  it  does  not  apply  to  all  vehicles  using 
the  public   highways.     (Mo.)     State   v.   Swagerty,   671. 

10.  AUTOMOBILES — Police  Begulatlons. — A  statute  regulating  the 
operation  and  speed  of  automobiles  on  streets,  roads  and  highways,  if 
otherwise  valid,  is  a  police  reguln^ion,  and  clearly  within  the  power 
of  the  legislature  to  enact.     (Mo.;     State  v.  Swagerty,  671. 

11.  AUTOMOBILES — ^Regulation  of  Speed.— The  validity  of  a  sec- 
tion of  a  statute  fixing  the  rate  of  speed  at  which  automobiles  may 
be  operated  upon  the  public  highway  does  not  depend  upon  the 
validity  of  another  section  of  such  statute  requiring  the  obtaining 
of  a  license  to  operate  an  automobile.     (Mo.)     State  v.  Swagerty,  671. 

12.  AUTOMOBILES — ^Regulation  of  Speed. — A  statute  limiting  the 
rate  of  speed  at  which  automobiles  may  be  run  on  the  public  high- 
ways to  nine  miles  per  hour  is  within  the  power  of  the  legislature 
to  enact,  and  cannot  be  declared  void  on  the  ground  that  it  is  un- 
reasonable.    (Mo.)     State  v.  Swagerty,  671. 

HOGS. 

See  Municipal  Corporations,  39-41. 
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1.  HOMESTEAD,  Bxomptton  of  Proceeds  of  Voluntary  Sale  of 
from  GanlBbmeiit.— If  the  statntes  of  the  state  provide  that,  ia 
case  of  the  sale  of  a  homestead,  any  sabseqnent  homestead  acquired 
by  the  proceeds  shall  be  exempt  from  attachment  or  exeeation,  the 
proceeds  of  a  voluntary  sale  of  a  homestead  which  its  vendors  intend 
to  invest  in  another  homestead  are  exempt  from  gamishnienL 
(Wash.)     Becher  v.  Shaw,  982. 

2.  A  HOMESTEAD  may  Exist  in  Lands  Held  by  a  Husband  mad 
Wife  as  Joint  Tenants.     (111.)     Lininger  v.  Helpenstell,  264. 

3.  HOMESTEAD— Joint  Tenancy. — ^If  lands  held  as  a  homestead 
belong  to  a  hasband  and  wife  as  joint  tenants,  either  may,  as  against 
the  other,  insist  that  such  property  is  a  homestead,  and  not  subject 
to  transfer  except  in  the  manner  provided  for  the  conveyance  of 
homesteads.     (HI.)     Lininger  v.  Helpenstell,  264. 

4.  HOMESTEAD. — ^A  Conveyance  by  a  Hasband  to  His  Wife  erf  a 
Homestead,  not  joined  in  by  her,  is  inoperative.  (lU.)  Lininger  v. 
Helpenstell,  264. 

6.  HOMESTEAD. — ^A  Oonyeyanee  by  a  Wife  of  Homestead  Prop- 
orty,  not  joined  in  by  her  husband,  though  he  has  previously  executed 
a  deed  purporting  to  convey  the  property  to  her,  is  void.  (111.)  Lin- 
inger V.  Helpenstell,  264. 

6.  HOMESTEAD.— Upon  the  Decease  of  a  Wife,  a  homestead 
owned  by  her  and  her  husband  as  joint  tenants  vests  in  him  ex- 
clusively.    (111.)     Lininger  v.  Helpenstell,  264. 

7.  HOMESTEADS— Leasee — ^TheValne  of  a  Homestead,  so  far  as 

concerns  an  alleged  release  thereof  by  leasing  the  premises  for  the 
purpose  of  prospecting  for  oil  and  gas,  is  determinable  as  of  the  date 
of  the  lease,  and  not  as  of  the  time  when  gas  or  oil  is  discovered  by 
the  lessees.     (HI.)     Bruner  v.  Hicks,  332. 

8.  HOMESTEAD. — ^A  lease  of  a  Homestead,  valued  at  leas  than 
one  thousand  dollars,  for  the  purpose  of  prospecting  the  premises  for 
oil  and  gas,  for  an  indefinite  term  in  case  these  substances  are  dis- 
covered, is  void  and  will  sustain  no  rights  in  favor  of  the  lessee,  if 
the  lessors  have  not  released  their  homestead  right  in  the  manner 
provided  by  statute,  or  voluntarily  abandoned  possession  and  accepted 
rent  with  knowledge  of  the  facts.     (HI.)     Bruner  ▼.  Hicks,  332. 

HOBdOIDE. 
Assault  to  Fitt. 

1.  ASSAX7LT  with  Intent  to  Kill. — The  gravamen  of  the  offense 
of  assault  with  intent  to  kill  is  the  intent  with  which  the  act  is 
done.     (Mo.)     State  v.  Williamson,  678. 

2.  ASSAULT  with  Intent  to  Kill— Shooting  at  One,  Hitting  An- 
other.— If  a  person  shoots  at  one  person  with  intent  to  kill  him,  but 
accidentally  shoots  another,  he  cannot  be  convicted  of  an  assault  with 
intent  to  kill  the  latter.     (Mo.)     State  v.  Williamson,  67& 

Accidental  Killing. 

3.  HOMICIDE— Accidental  Killing.— Under  the  plea  of  not  guilty 
a  person  accused  of  murder  may  show  that  the  killing  was  accidental, 
and  if  the  testimony  satisfies  the  jury  that  the  killing  was  the  result 
of  an  accident,  it  should  return  a  verdict  of  not  guilty.  (Pa.)  Com- 
monwealth V.  Deitrick,  861, 

4.  HOMICIDE— Accidental  Killing. — ^Burden  of  Proof  in  homicide 
cases  where  the  defense  of  accidental  killing  is  set  up  does  not  shift, 
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Imt  reets  on  the  prosecution  to  show  that  the  killing  wm  willful  or 
intentional.     (Pa.)     Commonwealth  v.  Deitriek,  861. 

Killing  Misdemeanant. 

5.  HOmoIDE — ^Killing  to  Preyent  Escape. — If  a  misdemeanor  has 
been  committed,  and  is  charged  in  the  warrant,  flight  of  the  ac- 
cused from  an  officer  even  after  actual  capture  and  custody,  there 
baying  been  no  conviction,  will  not  jnstifj  the  use  of  a  deadly 
weapon,  and  a  killing  in  such  a  case  is  manslaughter  at  least.  (Pa.) 
Commonwealth  v.  Loughhead,  896. 

6.  HOiacIDE — ^KiUlng  to  Prevent  Escape. — ^In  a  case  of  arrest 
for  misdemeanor,  an  officer  is  never  required  to  retreat,  and  may 
meet  force  with  force,  but  he  cannot  justifiably  take  the  life  of  a 
person  who  is  fleeing  from  arrest,  or  of  one  who  has  been  arrested 
and  has  escaped  from  custody  and  is  fleeing  from  him,  when  the  charge 
is  simply  a  misdemeanor.     (Pa.)     Commonwealth  v.  Loaghhead,  896. 

HUSBAND  AND  WIFE. 

AntenupticU  Conveyance. 

1.  ANTENUPTIAIi  DEED  In  Frand  of  Wife  not  yet  Selected. — 

A  voluntary  conveyance,  made  to  defeat  the  marital  rights  of  the 
future  wife  of  the  grantor,  is  not  relieved  of  invalidity  by  the  fact 
that  she  has  not  yet  been  selected.  (Iowa)  Beechley  v.  Beechley, 
412. 

2.  ANTENXTPTIAI.  DEED.— Mlsrepreeentation  of  the  Value  of 
his  property  by  the  grantor  in  an  antenuptial  deed  is  incompetent  to 
prove  fraud  in  its  execution.     (Iowa)     Beechley  v.  Beechley,  412. 

8.  ANTEN  UPTIAIt  DEED — ^When  not  Frandnlent. — An  ante- 
nuptial deed,  if  not  voluntary,  will  be  set  aside  as  in  fraud  of  the 
woman  whom  the  grantor  thereafter  marries,  only  on  proof  that  the 
grantee  was  a  party  to  the  fraudulent  intent.  (Iowa)  Beechley  v. 
Beechley,  412. 

4.  ANTENUPTIAIi  DEED  to  OhUdren  by  Former  Marriage. — 
A  voluntary  conveyance  to  the  children  of  the  grantor  by  a  former 
marriage  is  not  fraudulent  as  to  his  prospective  wife,  when  only  a 
reasonable  provision  is  made  for  them,  and  no  misrepresentation  is 
made  to  her.     (Iowa)     Beechley  v.  Beechley,  412. 

Intere$t  of  Wife  in  Husband's  Land, 

5.  STATUTES — Construction — Husband  and  Wife— Inchoate  In- 
terest of  Wife. — A  statute  providing  that  a  wife's  inchoate  interest 
in  her  husband's  land  shall  become  vested  where  his  land  is  sold  at 
judicial  sale  must  be  liberally  construed  in  her  favor.  (Ind.)  Green 
V.  Estabrook,  349. 

6.  HUSBAND  AND  WIFE.— Wife's  Inchoate  Bight  under  statute 
to  a  one-third  interest  in  her  husband 's  lands  is  a  substitute  for  dower. 
(Ind.)     Green  v.  Estabrook,  349. 

7.  MABBIED  WOMEN  are  Regarded  as  Purchasers  for  a  valuable 
consideration  of  all  property  which  accrues  to  them  by  virtue  of  the 
marriage.     (Ind.)     Green  v.   Estabrook,  349, 

8.  HUSBAND  AND  WIFE. — Wife's  vested  interest  which  she 
takes  in  her  husband's  land  sold  at  judicial  sale  is  not  cut  down  by 
reason  of  the  fact  that  the  demands  of  creditors  have  been  satisfied. 
(Ind.)     Green   v.   Estabrook,  349. 

9.  CONSTITUTIONAL  LAW— Husband  and  Wife— Wife's  In- 
ehoate  Bights. — ^A  statute  providing  that  a  wife's  inchoate  interest  in 
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her  husband's  lands  shall  become  vested  when  saeh  land  is  sold  at 
judicial  sale  does  not  deprive  him  of  his  property  without  dne  proeca 
of  law.     (Ind.)     Green  ▼.  Estabrook,  349. 

Bfect  of  Mortgage  Joined  in  by  Wife, 

10.  MOBTQAOES-^Effect  of  Joinder  of  Wife  lii.->If  a  wife  join 
her  husband  in  a  mortgage  of  his  real  estate,  she  is  thereby  barred  of 
her  inchoate  interest  therein  as  against  the  mortgagee  and  his  privies. 
(Ind.)     Oreen  v.  Estabrook,  349. 

11.  MOBTGAOES-^oinder  of  Wife  in  Bii^ts  of  wife.— If  a  wife 
joins  her  husband  in  the  execution  of  a  mortgage  on  his  hands,  she  ii 
entitled  to  a  decree  on  foreclosure  that  her  husband's  interest  shall 
first  be  exposed  for  sale.     (Ind.)     Green  y.  Estabrook,  349. 

12.  MOBTOAOES-^oinder  of  Wife  in— Bights  as  Against  Cred- 
itors.— If  a  wife  joins  her  husband  in  the  execution  of  a  mortgage  on 
his  lands,  she  is  entitled  to  her  marital  Interest,  as  against  crediton 
in  the  surplus  arising  from  the  sale  of  the  land  on  mortgage  fore- 
closure.    (Ind.)     Green  ▼.  Estabrook,  349. 

15.  MOBTOAGE8 — Joinder  of  Wife  in  Bights  niKm  Bedoiqitioa.— 

A  wife  upon  redeeming  from  a  mortgage  in  which  she  has  joined  with 
her  husband  may  enforce  the  whole  claim  against  his  two-thirds  in- 
terest in  the  land.     (Ind.)     Green  ▼.  Estabrook,  349. 

14.    MOBTOAOES-^oinder  of  Wife    in— Foreclosure    Bights    of 

Wife. — ^If  a  wife  joins  her  husband  in  the  execution  of  a  mortgage 
on  his  land,  and  upon  foreclosure  the  court  orders  that  his  two-thirds 
interest  shall  first  be  exposed  for  sale,  and  it  sells  for  a  sum  salficient 
to  satisfy  the  mortgage  debt,  the  unsold  interest  of  the  wife  vests 
in  her  when  the  year  for  redemption  expires.  (Ind.)  Green  v.  Esta- 
brook, 349. 

16.  HUSBAND  AND  WIFE — ^Mortgages— BedempticHii. — If  a  hus- 
band redeems  his  land  sold  at  judicial  sale,  the  inchoate  interest  of 
his  wife  therein  does  not  become  choate.  (Ind.)  Green  v.  Estabrook^ 
349. 

See  Deeds,  5-6,  Homesteads. 
Note, 
Industrial  Schools.    Bee  Beform  Schools  and  Beformatories. 

INFANTS. 

INFANTS — ^Batiflcatlon  of  InyaUd  Sale  of  Land. — ^If  a  decree 

of  court  rendered  without  jurisdiction  attempts  to  create  a  lien  on  cer- 
tain land  of  a  father  in  favor  of  his  minor  children  whose  land  he  is 
authorized  to  sell  for  reinvestment,  to  secure  them  in  the  purchase 
money,  and  afterward  divides  all  of  his  land  among  them  by  deeds 
of  gift,  the  acceptance  of  such  deeds  does  not  amount  to  a  ratifieatioa 
of  such  invalid  sale  of  the  land  of  the  ehildren,  nor  preclude  them 
from  attacking  it.     (Mo.)     Heady  v.  Grouse,  643. 

See  Equity,  1;  Judgments,  12;  Process;  Beformation  of  Deeds. 

Note, 

Infants,  jurisdiction  of  equity,  inherent  power  of,  to  direct  sale  of 
property  of,  decisions  affirming,  656-659. 
jurisdiction  of  equity  over,  origin  and  history  of,  655. 
jurisdiction  of   equity   to   appropriate   property  to   payment  of 

claims,  656. 
jurisdiction  of  equity  to  direct  sale  of  equitable  real  property 
of,  659. 
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I^fantw,  jnrifldiction  of  eqnitj  to  direct  sale  of  property  of,  decisions 
affirming,  656-659. 

jurisdiction  of  equity  to  direct  sale  of  property  of,  English  rule, 
655. 

jurisdiction  of  equity  to  direct  sale  of  real  property  for  pur- 
poses of  reinyestment,  657. 

jurisdiction  of  equity  to  direct  sale  of  real  property  to  promote 
best  interests  of,  657. 

jurisdiction  of  equity  to  sell  real  property  of  is  dependent  on 
statutes;  sale  of  real  property  of,  power  of  equity  to  authorise, 
655-659. 

See  Juvenile  Courts;  Beform  Schools  and  Beformatories. 

LNJ  UNOnOH. 

1.  INJUHOnOH — ^Breach  of  Ck>ntract. — Generally,  an  injunction 
will  not  be  granted  to  restrain  a  breach  of  contract  when  the  com- 
plainant's promises  are  of  such  a  nature  that  they  could  not  be 
specifically  enforced,  unless  they  have  already  be^i^  performed. 
(Ind.)     Fowler  UtUities  Co.  v.  Gray,  344. 

2.  INJUKCTION— Breach  of  Ckmtract— 8poclflc  Porformance. — 
General  rules  of  law  governing  suits  for  specific  performance  of  con- 
tracts govern  suits  for  injunction  to  prevent  the  breach  of  a  contract. 
(Ind.)     Fowler  Utilities  Co.  v.  Gray,  344. 

S.  IKJTJNOnON' — ^Breach  of  Contract. — ^An  injunction  will  not  lie 
to  restrain  an  apprehended  injury  resulting  from  a  breach  of  contract, 
unless  the  petitioner  is  without  adequate  remedy  at  law,  and  the  con- 
tract itself  is  free  from  doubt  and  not  uncertain  or  vague  in  its  terms 
or  provisions.     (Ind.)     Fowler  Utilities  Co.  v.  Gray,  344. 

See  Elections,  4;   Nuisances. 

niBANE  FEB80KB. 

PBIKOIPAL  AND  AGBNT — ^Insane  Per80ii& — ^An  insane  person 
cannot  have  an  agent,  because  he  cannot  delegate  powers  either  di- 
rectly  or   by   implication  of  law.     (Utah)     Beams   ▼.   Taylor,   930. 

ZNBTBUOnONS. 

See  Trial. 

1N8UKAN0B. 

AuthoHiy  of  Agents  and  Waivers  hy  Them. 

1.  INSUBANOE  AGENT— Scope  of  Anthorlty.— When  an  insur- 
ance agent  has  been  authorized  to  deliver  drafts  in  settlement  of  a 
claim,  his  acts  and  declarations  in  effecting  a  settlement  bind  his 
principal,  regardless  of  restrictions  on  his  authority  contained  in  the 
policy.     (Iowa)     New  York  Life  Ins.  Co.  v.  Chittenden,  444. 

2.  INSUBANOE,  FIBE — Waiyer  of  Conditions. — An  insurance 
company  may  waive  conditions  inserted  in  the  policy  for  its  benefit, 
and  such  waiver  may  be  inferred  from  the  conduct  of  its  agents  ana 
representatives.  (Ind.)  Providence  Washington  Ins.  Co.  v.  Wolf, 
B95. 

ArhitrcUion  of  Loss, 

3.  INSUBANOE,  FIBE — ^Waiver  of  Arbitration. — The  insured  is 
released  from  complying  with  a  contract  to  submit  the  loss  under  a 
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fire  policT  to  ftrbiiraUoiiy  as  a  coBdition  pncedent  to  bringing  aai^ 
by  any  conduct  on  the  "pirt  of  the  insarer's  repreaentatiTes  which  has 
the  effect  of  nnreaaonably  delaying  or  preventing  an  appraisal  fron 
being  had  or  an  award  being  ou^e.  (Ind.)  AoTidenee  Washing- 
ton IBM.  Go.  T.  Wolf,  395. 

i.  nreUBANOE^  FIBS— WMTor  of  ArUtratton— 4)iMitioQ  far 
Jury. — Whether  arbitration  of  a  fire  insarance  losa  failed  on  aeeount 
of  the  fraud  of  either  party,  and  whether  delay  and  failure  to  deoiand 
an  appraiaal  or  to  proceed  therewith  in  a  reasonable  time,  if  agreed 
upon,  conatitute  a  waiver,  are  queationa  for  the  jury  to  determine: 
(Ind.)     Providence   Waahington  Ina.   Co.  v.  Wolf,   395. 

5.  INSUBAKOIh  fibs — Arbitratioii  —  Annlaement.  —  A  pro- 
vision in  a  fire  insurance  policy  that  the  loss  ia  to  be  paid  sixty  dsTS 
after  due  notice  and  aatiafactory  proof  of  lose  haa  been  received  does 
not  give  the  inaurer,  after  he  haa  agreed  to  an  appraisal  and  named 
an  appraiaer,  an  abaolute  right  to  sixty  daya  within  which  to  com- 
mence the  appraiaaL  (Ind.;  Providence  Waahington  Ina.  Go.  ▼. 
Wolf,  395. 

8.  INSUBAKCB,  FTHB  Appraiaomwit— Tiiao  for. — ^The  right  of 
the  inaured  to  have  an  appraiaal  of  hia  lose  under  an  agreement  there- 
for ia  not  indefinite  aa  to  time,  but  auch  appraiaal  must  be  completed 
bpr  the  inaurer  within  a  reasonable  time,  and  what  ia  anch  reasonable 
time  upon  the  facts  of  the  caae  is  a  question  for  the  juiy  to  determine. 
(Ind.)     Providence  Washington  In&  Co.  v.  Wolf,  895. 

7.  INSUBAKC^  FIBB — ^AppzalsomoDt— Waiver. — ^In  an  action  oa 
a  fire  insurance  policy  where  the  defense  is  set  up  that  a  required  ap- 
praisement haa  not  been  made,  an  instruction  that  such  requirement 
might  be  waived  and  that  the  insurer's  conduct  should  be  considered 
on  the  question  of  waiver  b^  unreasonable  delay  is  proper,  and  not 
open  to  the  objection  that  it  permita  the  jury  to  put  a  too  liberal 
conatruetion  upon  the  contract  of  insurance.  (Ind.)  Provideaee 
Washington  Ins.  Co.  v.  Wolf,  395. 

a    PLBADINQ^— Plea  In  Abatomont— Ploa  in  Bar— -BatoiipoL— An 

insurer,  by  pleading  a  provision  of  hia  policy  for  the  arbitration  of 
the  amount  of  the  loss,  and  that  he  haa  not  waived  such  provision,  in 
abatement  of  the  action,  and  procuring  an  unsuccessful  trial  on  saeh 
plea,  cannot  thereafter  change  hia  position  and  claim  that  the  matter 
so  pleaded  in  abatement  is  a  matter  in  bar  of  the  action  to  recover 
on  the  policy.     (Ind.)     Providence  Waahington  Ins.  Co.  ▼.  Wolf,  395. 

Proof  of  Lost* 

9.  IN8UBAN0E,  FIBE.— Waiver  of  Proof  of  IiOfls  by  the  insurer 
within  a  specified  time  may  be  inferred  from  such  acta  and  conduct 
as  are  inconsistent  with  an  intention  to  insist  upon  a  strict  perform- 
ance.    (Ind.)     Providence  Washington  Ins.  Co.  v.  Wolf,  395. 

10.  IN8X7BAKCE,  FIBB — ^Walwr  of  Proof  of  Loss. — ^A  distinet 
recognition  of  liability  by  the  insurer,  aa  by  aa  offer  to  pay  all  or 
a  part  of  the  loss,  amounta  to  a  waiver  of  formal  notice  and  proof  of 
loss  or  of  defects  therein*  (Ind.)  Providence  Washington  Ins.  Go. 
V.  Wolf,  395. 

Accident  Insurance, 

11.  ACCIDENT  IK8nBAKCE--€onstnietion  FaTorabIa  to  &i- 
flured. — ^A  construction  as  favorable  to  the  insured  as  reaaonablj 
may  be  must  be  given  to  a  policy  of  insurance,  but  only  a  natural 
and  logical  construction,  not  a  strained  or  sophistical  one.  (Minn.) 
Bader  v.  New  Amsterdam  Gas.  Co.,  613. 

12.  ACCIDENT  INStJBANCE — Ordinary  Sense  of  Words. — ^The 
language  of  the  parties  to  a  policy  of  insurance  must  be  givea  its 
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natural  and  ordinary  meaning;  the  words  are  to  be  taken  in  their 
popular  sense,  in  the  absence  of  anything  showing  a  contrary  inten- 
tion.    (Minn.)     Bader  y.   New  Amsterdam  Gas.  Co.,  613. 

13.  ACCIDENT  IN8XmAKOE--filiooting  by  Burglar.— Where  a 
man  is  shot  by  a  burglar  and  dies  a  few  hours  afterward  from  the 
wound,  his  beneficiary  is  entitled  to  one-half,  but  not  the  whole 
amount,   of   ordinary  accident  indemnity,   under  a   proTision   in  the 

Solicy  on  his  life  which  does  not  exclude  indemnity  for  loss  by  acci- 
ent  caused  by  sunstroke,  freezing^  poison,  somnambulism,  racing, 
shooting,  wrestling,  ete.,  but  which  in  such  cases  limits  the  liability 
of  the  insurer  to  one-half  the  amount  of  ordinary  indemnity  specified 
for  such  loss.     (Minn.)     Bader  ▼.  New  Amsterdam  Cas.  Co.,  613. 

Fidelity  Bands, 

14.  INSUBANOE — ^Fldelty  Bond— -Breach  of  Warranty  to  Ex- 
amine Acconntw — If  an  application  for  an  officer's  fidelity  bond  con* 
tains  a  statement  that  his  accounts  shall  be  examined  and  verified 
by  his  employer  quarterly,  and  that  such  statement  shall  be  con- 
sidered as  a  warranty,  and  the  bond  provides  that  the  guarantor  shall 
be  notified  immediately  upon  discovering  any  fraud  or  dishonesty  on 
the  part  of  such  officer,  the  verification  of  such  officer's  accounts  aa 
required  by  his  bond  is  not  satisfied  by  accepting  as  true,  the 
amount  which  he  has  in  bank,  aa  shown  by  his  deposit  book,  without 
any  investigation  to  ascertain  from  the  bank  whether  such  book 
represents  the  true  state  of  his  account,  and  in  case  of  the  officer's 
defalcation  the  guarantor  is  not  liable  on  the  bond.  (Colo.)  United 
States  Fidelity  etc.  Co.  v.  Downey,  128. 

See  Beneficial  Association;  Executors  and  AdministratorSi  4. 

ZMTEB8TATE  OOICMEBOE. 

Bee  Intoxicating  Liquors. 

nrrozicATiKO  ijquobs. 

1.  INTOZIOATIKO  LIQUOBS — Power  o{  Municipalities  to  Con- 
trol Traffic  in. — The  business  of  handling  and  selling  intoxicating 
liquor  mav  be  licensed,  regulated,  restrained,  or  prohibited  by  the  legis- 
lature, without  limit,  in  the  exercise  of  the  police  power,  and  thia 
power  may  be  expressly  delegated  to  municipalities.  (Ind.)  Schmidt 
V.  City  of  Indianapolis,  385. 

2.  IKTOZICATIKO  XIQUOBS — ^Diterstate  Commerce. — ^Intoxicat- 
ing liquors  when  transported  as  articles  of  interstate  commerce  and 
delivered  to  the  consignee  are  subject  to  the  police  regulations  of  the 
several  states,  and  of  the  cities  therein  under  power  delegated  by  the 
state.     (Ind.)     Schmidt  v.  City  of  Indianapolis,  385. 

3.  INTOZICATINO  UQUOB— Power  to  License  Traffic— The 
police  power  may  be  rightfully  exercised  in  the  levy  of  such  a  license 
tax  as  will  limit  and  discourage  the  business  of  handling  and  selling 
intoxicating  liquors,  and  this  power  necessarily  implies  the  right  to 
fix  the  amount  of  the  license  fee.  (Ind.)  Schmidt  v.  City  of  In- 
dianapolis, 385. 

4.  INTOXICATIKa    LIQUOBS — ^Amount    of    License    Fee. — ^The 
power  to  license  and  to  fix  the  fee  to  be  charged  for  carrying  on  the 
business  of  dealing  in  intoxicating  liquors  being  lodged  in  a  munici-  J 
pality,  the  amount  to  be  exacted  will  be  disturbed  only  in  case  of  a               ^ 
manifest  abuse  of  power.     (Ind.)     Schmidt  v.  City  of  Indianapolis, 

385. 
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6.  nrrOZIOATlKd  LIQUOBS  —  Ozdlnaacos  —  IMsccliiiiiuilkB^- 
A  municipal  ordinance  impoaing  a  license  fee  upon  all  breweriMi 
difltiUerieSy  and  depots  thereof^  establiBhed  within  the  eity,  ia  not  urn- 
justly  discriminating,  though  it  defines  the  places  which  shall  be  con- 
sidered as  depots,  so  as  to  include  a  brewery  outside  the  city  shipping 
beer  to  be  a  resident  agent  to  be  sold  in  such  city.  (Ind.)  Seknudt 
▼.  City  of  Indianapolis,  385. 

e.  nVTOZIOATINO  LIQXTOBS — ^Intentate  Cknameroe. — ^Intoxicat- 
ing liquors  are  articles  of  commerce,  and  as  such,  irhile  being  trans- 
ported from  state  to  state,  are  within  the  protection  of  that  claase  of 
the  constitution  of  the  United  States  which  gives  to  Ck^ngress  the 
power  to  regulate  commerce  with  foreign  nations  and  among  the  sev- 
eral states,  and  thus  are  subject  to  the  exclusive  jurisdiction  of  Cob- 
^ese.     (Me.)     State  ▼.  Intoxicatng  Liquors,  504. 

7.  IKTOZIOATINa  LIQXTOBS— Intaxstate  Ctommeroe— DeUwy. 
Under  the  act  of  Congress  known  as  the  *  *  Wilson  Aet, ' '  a  state  stat- 
ute must  permit  the  delivery  of  an  interstate  shipment  of  intoxicating 
liquors  to  the  consignee  within  the  state,  but,  after  such  delivery,  the 
state  has  power  to  prevent  the  sale  of  the  liquor,  even  in  the  original 
package.     (Me.)     state  y.  Intoxicating  Liquors,  504. 

a  INTOZIOATIKO  IJ<|UOBS— Interstate  OonmMroe — ^Azxival  la 
JHata. — ^Placing  of  an  interstate  shipment  of  intoxicating  liquor  in 
the  carrier's  warehouse  to  be  delivered  to  the  eonai^ee  does  not 
constitute  their  arrival  in  the  state,  within  the  meanin^^  of  the  set 
of  Congress  known  as  the  ' '  Wilson  Act, "  so  as  to  subject  them  to 
state  laws  or  seisure  thereunder.  (Me.)  State  v.  Intoxicating 
Liquors,    504. 

9.  INTOZIOATIKO  LIQUOBS — ^interstate  Oommerce  BlirittHg 
Sffect  of  Deciaioiis. — ^The  decisions  of  the  United  States  supreme 
court  upon  the  question  of  the  interpretation  and  application  of  the 
interstate  commerce  clause  of  the  United  States  constitution,  and  the 
act  of  Congress,  known  as  the  "Wilson  Act,"  relating  to  interstate 
shipments  of  intoxicating  liquors^  are  conclusive  and  binding  upon  the 
state  courts.     (Me.)     State  v.  Intoxicating  Liquors,  504. 

10.  INTOXIOATINO  ^LIQUOBS — ^Interstate  Ooimnorce    PeUvsiy. 

Though  interstate  transportation  of  intoxicating  liquors  may  end  be- 
fore delivery,  interstate  eommerce  therein  does  not  end  before  dellf- 
•ery  to  the  consignee,  either  actual  or  constructive,  so  as  to  subject  the 
shipment  to  the  police  powers  of  the  state.  (Me.)  State  v.  In- 
toxicating Liquors,  504. 

11.  INTOXIOATINa  LIQUOBS— IntexsUta  Oommarce    Dellvsiy. 

An  interstate  shipment  of  intoxicating  liquor  into  the  state  is  not 
subject  to  state  police  regulation  until  there  has  been  a  delivery  to 
the  consignee,  and  it  makes  no  difference  whether  the  consignee  is 
known  to  the  carrier  or  not,  nor  whether  the  name  of  the  consignee 
is   fictitious.     (Me.)     State    v.    Intoxicating   Liquors,   504. 

See  Municipal  Corporations,  47,  48. 

IBBIOATIOK  OOMPANT. 

See   Waters   and   Watercourses,   3. 

JXFDOMENTS. 

Validiiy. 

1.  JUDGMENTS — OoUataral  Attack. — ^A  judgment  may  be  col- 
laterally attacked  for  error  in  assuming  jurisdiction^  but  it  cannot  be 
thus  attacked  for  an  error  committed  in  the  exercise  of  jurisdiction 
legally  obtained.     (Colo.)     Mortgage  Trust  Co.  v.  Bedd,  132. 
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2.  JUDGMENTS — ^Presomption  as  to  JurlBdletlaii.— If  a  judgment 
of  a  court  of  general  jurisdiction  is  rendered  in  a  special  statutory 
proceeding,  the  same  presumptions  of  jurisdiction  attach  thereto  as 
to  a  judgment  of  the  same  court  when  proceeding  according  to  the 
course  of  the  common  law.  (Colo.)  Mortgage  Trust  Go.  y.  Bedd, 
132. 

S.  JUDGMENT — ^Absence  of  Bona  Fide  Debt. — A  judgment  fraud- 
nlentlj  obtained  because  no  bona  fide  debt  existed  is  not  void,  but 
merely  voidable,  at  the  instance  of  the  party  aggrieved  when  he 
promptly    seeks    relief.     (Hi.)     Dead  man    v.    Tantis,    291. 

4.  JUDGMENTS — ^Wrong  Season  Th^efor.— If  a  judgment  is 
right,  even  thoush  the  reasons  given  therefor  wholly  fail  to  sustain 
it,  or  would  logically  lead  to  a  different  one,  it  must  stand.  (Pa.) 
Corgan  v.  George  F.  Lee  Goal  Go.,  891. 

Conehisiveness  and  Be$  Judicata, 

5.  JUDGMENTS— PriYity  Between  Defendants. — The  assignee  of 
county  orders  who  with  the  assignor  thereof  is  a  defendant  to  an  ac- 
tion, in  which  such  orders  are  declared  void,  is  in  privity  with  such 
assignor,  and  the  judgment  in  such  suit  is  binding  as  between  them. 
(Wis.)     Giblin  v.   North   Wisconsin  L.   Go.,   1040. 

8.  JUDGMENTS — ^Bes  Judicata. — ^If  plaintiff  makes  a  claim  hos- 
tile to  each  and  every  defendant  in  a  suit  asserting  that  an  instru- 
ment for  the  payment  of  money  in  which  each  of  the  defendants 
claims  an  interest,  either  as  present  holder  or  as  privy  to  the  present 
holder,  by  reason  of  being  a  transferrer  of  the  present  holder,  is 
fraudulent  and  void,  and  obtains  a  decree  affirming  his  claim  against 
rnich  instrument,  it  must  be  held  fraudulent  and  void  in  any  subse- 
quent litigation  between  the  same  parties  however  they  are  arrayed 
against  each  other  in  such  subsequent  litigaton.  (Wis.)  Giblin  ▼. 
North  Wisconsin  L.  Go.,  1040. 

7.  JUDGMENTS — Oancellation  of  Void  Comity  Orders.-— A  judg- 
ment in  an  action  canceling  and  declaring  void  certain  county 
orders  is  a  decree  quasi  in  rem,  and  establishes  prima  facie  as  against 
all  persons  the  status  of  such  orders.  (Wis.)  Giblin  v.  North  Wis- 
consin  L.   Go.,   1040. 

8.  BES  JUDICATA. — ^A  judgment  in  a  suit  to  quiet  title  to  one 
part  of  a  tract  of  land  is  conclusive  in  a  subsequent  suit  involving 
the  balance  of  the  tract  depending  on  the  same  title  and  between 
the  same  parties  or  their  privies.     (Wash.).   Bird  v.  Winyer,  995. 

9.  JUDGMENTS — ^Bes  Judicata. — Where  one  who  has  constructed 
a  railroad  under  a  contract  to  receive  money,  also  stock  and  bonds 
placed  with  a  trust  company,  sues  the  railroad  company,  joining  the 
trust  company  as  defendant,  but  dismissing  it  at  the  trial,  and  is 
adjudged  entitled  to  a  lien,  the  money,  and  a  certain  amount  of  stock, 
no  money  judgment  being  rendered  for  the  stock,  because  having 
no  pecuniary  value,  the  judgment  does  not  bar  him  from  suing  in 
equity  to  compel  the  trust  company  to  deliver  the  certificates  of  stock 
and  the  railroad  company  to  make  a  transfer  of  the  shares  on  its 
books.     (Mo.)     Baumhoflf  v.  St.  Louis  etc.  E.  R.  Co.,  745. 

10.  JUDGMENTS — ^Who  Bound  by. — ^If  a  testator,  dying  childless, 
devises  his  land  to  his  widow,  with  remainder  to  the  heirs  of  her 
body,  and  after  she  marries  again  and  has  children,  she  and  her  hus- 
band obtain  a  decree  against  them  authorizing  a  sale  of  the  land  for 
reinvestment,  the  children  of  a  daughter  of  such  widow,  born  after 
the  entry  of  the  decree,  such  daughter  having  died  before  the  widow, 
are  not  bound  by  it,  as  they  derive  title,  not  by  inheritance  from  their 
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mother,  but  directly  from  tlie  will  ai  being  heirs  of  the  body  of  their 
grandmother.     (Mo.)     Heady  t.   Cronae,  643. 

11.  JUDOMENTB— Sea  Judicata — Qneatioiis  not  Identical. — ^A  de- 
eiaion  that  a  certain  decree  and  a  deed  in  pursuance  thereof  did  not 
devest  the  fee,  and  that  they  should  be  duregarded  in  determining 
where  the  fee  rested,  is  not  concluaiYe  of  whether  the  deed  ean  be  re- 
formed by  striking  out  the  words  "bodily  heirs.''  (IU-)  Teel  ▼. 
Dunnihoo,   319. 

12.  JXTDGMBNTS — OondnslTeneai  Against  Minon. — ^When  the 
court  acquired  jurisdietion  of  the  parties  and  the  subject  matter,  then, 
although  errors  subsequently  intervened,  the  title  of  a  bona  flde 
purchaser  under  the  decree  cannot  be  impeached  by  minor  parties  to 
the   suit.     (HI.)     Teel   v.   Dunnihoo,   319. 

15.  JUDOBfENTS — Bm  Judicata. — ^Whero  Some  Ckmtrolling  Fact 
or  question  material  to  the  determination  of  both  causes  of  action  haa 
been  determined  in  a  former  suit,  and  the  same  fact  or  question  is 
again  at  issue  between  the  same  parties,  its  adjudication  in  the  first 
will,  if  properly  presented,  be  conclusive  of  the  same  question  in  the 
latter  suit,  irrespective  of  whether  or  not  the  cause  of  action  ia  the 
same  in  both  suits.     (Bl.)     Teel  v.  Dunihoo,  319. 

14.  JXTDGMBNTS — CcmcloslYeness  Against  Parties. — ^Where  a 
court  having  jurisdiction  of  the  parties  and  subject  matter  makes 
findings  of  fact  in  its  decree  upon  which  innocent  parties  rely,  such 
facts,  when  again  called  in  question  in  a  subsequent  suit  by  a  party 
or  privy  to  the  first  suit,  are  regarded  as  established  by  the  findings 
in  the  first  degree.     (111.)     Teel  v.  Dunnihoo,  319. 

Limitation  of  Actions. 

16.  IJMITATIOKS  OF  ACTIONS  npon  Judgments. — ^There  is  no 
statute  of  limitations  in  Massachusetts  fixing  the  time  after  which  an 
action  cannot  be  sustained  upon  a  judgment.  The  statute  providing 
that  a  judgment  or  decree  shall  be  presumed  to  be  satisfied  and  paid 
twenty  years  after  its  rendition  creates  a  presumption,  and  not  a 
limitation,  and  a  judgment  may,  therefore,  be  recovered  on  a  judg- 
ment rendered  more  than  twenty  years  prior  to  the  commencement  of 
the  action  upon  it,  if  the  evidence  rebuts  the  presumption  of  its  pay- 
ment.    (Mass.)     Haynes  v.  Blanchard,  551. 

16.  LIMITATION  OF  ACTIONS  upon  Judgments. — A  statute  im- 
posing a  limitation  of  twenty  years  upon  actions  upon  contracts  does 
not  apply  to  an  action  on  a  judgment.  (Mass.)  Hayneo  t.  Blan- 
ehard|  551. 

See   Executions. 

JUDICIAIi  OFFICEBa 

Bee   Constitutional   Law,   10-18. 

JX7DICIAL   SALE. 

JUDICIAL  SALE,  Mistake  In  Notice  of. — ^The  naming  of  the 
date  of  sale  in  the  notice  thereof  as  June  1,  1093,  instead  of  1S93,  is 
a  trivial  irregularity  which  could  mislead  no  one,  and  is  cured  by  the 
confirmation  of  the  sale.     (Ark.)     Neff  v.  Elder,  67. 

JUBISDICTION. 
See  Courts;  Ejectment j  Judgments. 
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JTJBY. 

JUBY— Bigbt  to,  in  Equity. — ^The  right  of  trial  by  jury,  con- 
sidered as  an  absolate  right,  does  not  extend  to  cases  of  equitable 
jurisdiction.     (111.)     Shedd  ▼.  Seefeld,  269. 

Note. 

Jozy  TziaL    See  Beform  Schools  and  Beformatorieti 

JUVENILE    OOUBTfl. 

See  Courts,  5-13. 

LABOB  UNIONS. 

See   Conspiracy. 


See  Equity,  5-6. 

LANDLOBD  AND  TENANT. 

In  Oeneral, 

1.  LEASES — ^ProTlsion  for  Benewal  InyaUd  for  Indefinlteness. — 
A  provision  in  a  lease  that  the  lessee  may  have  the  ''privilege  of  five 
years  longer,  he  paying  additional  rent  on  revaluation  now  fixed  at 
ive  hundred  dollars,"  no  provision  being  made  as  to  how  or  when 
the  revaluation  should  be  determined,  is  too  vague  and  indefinite  to 
constitute  a  valid  covenant  for  renewaL.    (HI.)     Streit  v.  Fay,  304. 

2.  LEASES — ^Holding  Over — Tenancy  from  Year  to  Year. — Where 
a  lessee  is  suffered  to  remain  in  the  possession  of  the  premises  for 
more  than  a  year  after  the  expiration  of  the  term,  during  which 
period  the  rent  was  collected  from  him,  he  becomes  a  tenant  from  year 
to  year.     (111.)     Streit  v.  Fay,  304. 

3.  LEASES — ^Befusal  to  Pay  Bent. — ^Where  the  ownership  of 
leased  premises  is  in  doubt,  a  statement  by  the  lessee,  when  asked  for 
the  rent,  that  he  will  pay  it  when  he  knows  the  right  party  to  pay 
to,  is  not  a  refusal  of  payment  nor  a  denial  of  the  demandant's 
right  as  landlord.     (HI.)     Streit  v.  Fay,  304. 

4.  LEASE. — A  Tenancy  from  Year  to  Year  cannot  be  Terminated 
by  a  demand  for  immediate  possession,  but  the  tenant  must  be  noti- 
fied to  quit  in  accordance  with  the  statute.  (HI.)  Streit  v.  Fay, 
304. 

Dangerous  Premi8e$, 

6.    LANDLOBD  AND  TENANT— Biak  Assumed  by  the  Latter. — 

A  tenant  accepting  a  lease  of  premises  known  to  be  in  a  dangerous 
condition  must  be  deemed  guilty  of  contributory  negligence  or  to 
have  assumed  the  risk,  and  hence  cannot  recover  for  personal  injuries 
subsequently  suffered  through  such  condition.  (Utah)  Beams  v. 
Taylor,  930. 

6.  LANDLOBD  AND  TENANT. — A  tenant  accepting  a  lease  and 
taking  possession  of  premises  on  which  are  dangerous  defects  should 
either  repair  the  defects  and  deduct  the  cost  from  the  rent,  or  sur- 
render the  premises,  and  failing  to  do  either,  if  he  is  injured  by  such 
defects  cannot  recover  therefor.     (Utah)     Beams  v.  Taylor,  930. 

Unlawful  Detainer. 

7.  LANDLOBD  AND  TENANT— Unlawful  Detainer.— An  action 
of  unlawful  detainer  does  not  lie  to  determine  the  rights  of  the 
parties  in  the  property  sued  for.     (Ark.)     Washington  v.  Moore,  29. 
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8.  LANDLOSB  AND  TENANT— XTnlawfnl  Detainer— Disputed 
Title. — ^A  tenant  cannot  dispute  the  title  of  his  landlord  so  long  as  he 
remains  in  possession  under  him.  He  cannot  acquire  possession  under 
the  lease  and  then  dispute  the  title.  (Ark.)  Washington  v.  Moore, 
29. 

0.  LANDLOBD  AND  TENANT— XTnlawfnl  Detainer — ^PnrchaM  of 

the  Property  by  the  Tenant. — ^In  an  action  of  unlawful  detainer,  the 
plea  by  the  tenant  that  he  has  purchased  the  property  of  the  plaintiff 
and  received  a  bond  for  the  title,  and  has  paid  of  the  purchase 
price  all  except  a  sum  designated,  which  sum  the  tenant  pleads  that 
he  is  willing  to  pay  if  the  plaintiff  will  accept  it,  may  be  struck  out 
on  motion  of  the  plaintiff.     (Ark.)     Washington  ▼.  Moore,  29. 

Bee   Homesteads,   7,   8. 

Note. 

JjMWBf  retrospectiye,  attempting  to  change  uses  to  which  projierty  maj 

be  applied,  473. 
retrospective,  cemetery,  prohibiting  use  of  property  as,  473. 
retrospective,  to  correct  mistakes  or  carry  out  the  intentioii  of 

the  parties,  469. 
retrospective,  validating  marriages,  489. 
retrospective,  validating  municipal  ordinancee,  469. 
retrospective,  what  forbidden  as,  468. 

IiEOISLATUBE. 

Bee   Constitutional   Law. 

UOENBE  TAX 
See  Taxation,  8,  4, 

LIMITATION  OF  ACTIONS. 

1.  LIMITATIONS — Suit  to  Qolet  Title. — Where  a  mortgagee  ob- 
tains a  conveyance  of  the  legal  title  and  takes  possession  of  the 
premises,  a  suit  by  him  to  enjoin  a  sale  under  an  attachment  levied 
prior  to  the  conveyance  is  in  the  nature  of  a  suit  to  quiet  title,  rather 
than  to  foreclose  a  mortgage,  within  the  meaning  of  the  statute  oi 
limitations.     (Or.)     Katz  v.  Obenchain,  821. 

2.  LIMITATION  OP  ACTIONS— Minority—Marriage.— If  a  wife, 
during  her  minority,  executes  a  conveyance  of  her  land,  and  afterward 
obtains  a  void  decree  of  divorce  and  contracts  a  second  marriage,  and 
on  attaining  her  majority  executes  a  second  conveyance  to  the  same 
grantee,  after  which  her  first  husband  dies,  and  both  her  conveyances 
are  void,  the  statute  of  limitations  against  any  action  by  her  to  re- 
cover the  land  commences  to  run  on  the  death  of  her  first  husband. 
(Mo.)     Hinkle  v.  Lovelace,  698. 

See  Adverse   Possession;    Equity,  5,  6;   Judgments,   15,  16. 

Note. 

Limitation  of  Actiona,  constitutionality  of  laws  prescribing,  479,  480. 

LIS  PENDENS. 

1.  LIS  PENDENS. — ^Parties  Who,  After  the  Commencement  of  tlM 
Suit^  acquire  title  to  real  property,  are  charged  with  notice  of  saeh 
commencement.     (Ark.)     JNeff   v.  Elder,   67. 
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2.  US  PENDENS — Prior  Purchasers  and  Assignees. — ^A  mort- 
gagee and  bia  assignees  are  not  affected  by  a  suit  brought  after  the 
execution  of  the  mortgage  to  which  they  are  not  parties.  (Ark.) 
Nefl  ▼.  Elder,  67. 

LTTBSTOCniL 

See  Animals;   Railroads. 

MAUOIOXTS  PBOSEOUnON. 

1.  1CAIJ0I0U8  PBOSEOUnON— Probable  Cause  When  Qaestloii 
of  Law. — In  an  action  for  malicious  prosecution  the  question  as  to 
whether  there  was  probable  cause  is  one  solely  of  law,  if  the  facts 
are  undisputed.     (Wis.)     King  v.  Apple  River  Power  Co.,  1063. 

2.  MAUOIOU8  PROSECUTION— Probable  Cause— Advice  of 
Counsel — Statement  of  Facts. — If  a  person  takes  the  advice  of 
reputable  counsel  based  upon  a  full,  fair  and  honest  statement  of  all 
the  facts  and  information  within  such  person's  knowledge  before 
making  a  criminal  complaint,  honestly  believing  the  one  charged 
to  be  guilty,  he  has  probable  cause  as  matter  of  law  for  his  action, 
and  is  not  subject  to  an  action  for  malicious  prosecution.  The  term 
"full,  fair  and  honest  statement  of  all  the  facts/'  as  here  used, 
does  not  mean  all  the  facts  discoverable,  but  all  the  facts  within 
the  knowledge  of  the  person  making  the  statement.  (Wis.)  King 
T.  Apple  River  Power  Co.,  1063. 

MANDAMUS. 

COUNTIES— Expenditures  by — ^Mandanuu  to  Enforce.— If  an 
expenditure  by  a  county  is  authorised  by  a  valid  law,  and  the  cor^ 
rectness  of  the  amount  due  by  the  county  is  ascertained  and  ap- 
proved as  the  law  directs,  there  being  no  question  as  to  bona  fldes,  it 
is  the  duty  of  the  eounty  commissioners  to  audit,  approve,  and  pay 
the  same,  and  such  payment  may  be  enforced  by  mandamus.  (Sla.) 
Board  of  County  Commrs.  v.  Board  of  Pilot  Commrs.|  196» 

MABBIAOE. 

See  Breach  of  Marriage  Contract. 
Note. 
ICanlages,  constitutionality  of  statutes  validating,  460. 

MASTER   AND    SERVANT. 

J}%»eKarg€  of  EmplayS, 

1.  MASTER  AND  SERVANT — ^Employment  for  Definite  Term-* 
"Biffltt  to  Discharge. — ^Under  a  contract  of  employment  for  a  definite 
term,  provided  the  duties  of  the  employment  are  satisfactorily  per- 
formed,  the  employer  has  the  absolute  right,  whenever  he  becomes 
in  good  faith  diBsatisfled  with  the  services  of  the  employ^,  to  dis- 
charge him,  and  it  is  immaterial  in  such  case  that  in  fact  no  valid 
rounds  for  the  discharge  exist.  (Pa.)  Corgan  v.  George  F.  Lee 
Goal  Co.,  891. 

2.  MASTER  AND  SERVANT— Employment  for  Definite  Term — 
Bi^t  to  Discharge^ — Under  a  contract  of  employment  for  a  definite 
term,  provided  the  duties  of  the  employment  are  satisfactorily  per- 
formed, the  employer  has  the  right,  whenever  he  becomes  in  good 
faith  dissatisfied  with  the  services  of  the  employd^  to  discharge  ^im^ 
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and  is  not  bound  to  give  any  reason  for  tbe  dismissal  at  the  time, 
and  if  he  gives  a  wrong  reason  therefor,  he  is  not  thereby  estopped 
from  setting  up  any  other  or  different  canae  really  existing  when 
the  servant  is  discharged.  (Pa.)  Corgan  v.  George  F.  Iice  Ck>al  Co., 
891. 

Mining  Employ Ss, 

3.  MININO  EMPLOYE,  When  does  not  Aasasw  the  BUk.— If 
two  experienced  miners  examine  the  ribs  and  face  of  an  entry  wher# 
one  of  them  is  to  work,  and  sueh  ribs  and  face  present  an  appearance 
of  safety,  the  jury  la  justified  in  finding  that  he  did  not  assume  the 
risk,  and  that  he  exercised  due  care  and  caution  for  his  own  safety, 
and  had  the  right  to  assume  that  the  mine  owners  had  discharged 
any  duty  which  they  owed  him  in  reference  to  any  dangers  that 
might  arise  from  the  proximity  of  a  cross-cut  to  his  entry.  (DL) 
Superior  Coal  etc.  Co.  v.  Kaiser,  233. 

4.  MINE  OWNEB,  When  Guilty  of  Want  of  Due  Oare  for  His  Em- 
ployes.— ^If  a  mine  owner,  by  making  a  thorough  examination,  would 
have  discovered  and  might  have  averted  a  danger  from  which  an  em- 
ploy6  was  subsequently  injured,  there  is  a  failure  to  discharge  a  duty 
which  rests  on  t^e  owner  of  a  mine  to  use  reasonable  care  and  dili- 
gence to  ascertain  that  the  employ^  is  provided  with  a  safe  plaee  in 
which  to  work.     (111.)     Superior  Coal  etc  Co.  v.  Kaiser,  233. 

5.  MINING  SMPLOYE,  I>aty  of,  for  His  Own  Safety. — While  a 
miner  is  bound  to  take  notice  of  defects  which  are  patent,  he  is  not 
required  to  make  an  examination  for  hidden  defects,  and  may  act 
on  the  presumption  that  the  mine  owners  have  used  reasonable  care. 
(111.)     Superior  Coal  etc.  Co.  v.  Kaiser,  233. 

6.  MINE  OWNEB8,  Daty  of,  to  Provide  Safe  Place  for  Work 
Notwithstanding  Changing  OonditiODS^ — ^The  rule  which  requires  the 
master  to  furnish  a  safe  plaee  to  work  applies,  although  the  servant 
is  employed  in  constantly  producing  changes  and  temporary  condi- 
tions, as  in  mining,  for  the  time  being  more  or  less  dangerous,  if  the 
servant  has  no  part  in  producing  the  condition  which  leads  to  his 
injury.     (111.)     Superior  Coal  etc  Co.  v.  Kaiser,  233. 


Bules  Promulgated  hy  Employer, 

7.  MASTE&  AND  SERVANT— NegUgenoe  in  Violating  a  Bole— 
If  the  master  promulgates  a  rule  for  the  safety  of  his  servants,  and 
one  of  them  is  injured  while  violating  that  rule  and  on  account  of  its 
violation,  he  is  guilty  of  contributory  negligence  as  a  matter  of  law. 
(Ark.)     St.  Louis  etc.  By.  Co.  v.  Dupree,  74. 

8.  MASTEB  AND  SEBVANT— Boles,  Habit  of  Violating.— If  a 

rule  promulgated  by  a  master  for  the  safety  of  his  servants  is  habitu- 
ally violated,  and  this  violation  is  known  to  and  acquiesced  in  by 
him,  evidence  of  such  violation  is  admissible  to  repel  the  inference 
which  would  otherwise  be  drawn  that  the  violation  amounted  to  con- 
tributory negligence  by  the  person  injured  thereby.  (Ark.)  St. 
Louis  etc.  By.  Co.  v.  Dupree,  74. 

Safe  Place  and  Appliances, 

9.  MASTEB  AND   SEBVANT— Safe  Place  and  Api^iancea.— It 

is  the  duty  of  the  master  to  furnish  his  employ^  with  a  reasonably 
safe  place  to  work  in,  and  a  reasonably  safe  appUance  to  work  with. 
This  duty  is  absolute  and  cannot  be  delegated.  (Wis.)  Tazdzewski 
V.  Barker,  1059. 

10.  MASTEB  AND  SERVANT— Place  and  Api^Uances  in  Ckneral 
Use. — ^If  a  master  furnishes  his  servant  such  a  place  to  work  in  or 
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appliance  to  work  with  as  is  in  general  nse  among  employen  of 
ordinary  cantion  and  pmdence  in  the  same  line  of  bnsiness  under  the 
-aanae  circumstanceB,  he  has  discharged  his  duty  to  furnish  a  reasonably 
safe   place   or   appliance.     (Wis.)     fazdzewski   y.   Barker,   1059. 

11.  MASTER  AND  8EBVANT— Place  and  AppUaace8--"0b- 
Tioiuly"  Dangerous. — The  master  does  not  discharge  his  duty  to  his 
servant  by  furnishing  him  the  ordinary  place  to  work  in,  or  ap- 
pliances in  general  use  to  work  with,  if  such  ordinary  place  or  gen- 
erally used  appliance  is  "obviously"  dangerous.  The  word  ''ob- 
viously/' as  here  usedi  does  not  mean  that  the  danger  should  be 
obvious  to  any  person,  however  unskilled  or  ignorant,  but  that  it 
should  be  obvious  to  the  ordinarily  careful  employer,  or  to  a  person 
having  equal  skill  and  judgment  and  opportunity  for  examination. 
(Wis.)     Tazdzewski  v.  Barker,  1059.  ^ 

12.  APPEAIi  AND  EBBOB— Laches. — So  far  as  defects  in  ways, 
works,  and  machines  are  concerned,  there  is  no  difference  between  the 
liability  at  the  common  law  and  the  liability  under,  the  employers' 
liability  act,  except  in  the  amount  recoverable.  Hence,  the  exclusion 
from  evidence  of  the  notice  given  by  the  plaintiff  to  comply  with 
such  act  is  harmless.  (Mass.)  McCafferty  v.  Lewando's  etc.  Clean- 
ing Co.,  562.  / 

IS.  liABTEB  AND  8EBVANT— Uability  to  Penm  fiijnred  Wben 
not  Known  to  be  In  Place  of  Dangef . — ^A  master  is  not  answerable  to 
«  servant  injured  because  he  placed  himself  in  a  pofition  of  danger, 
when  such  injury  is  due  to  the  act  of  another  servjint,  who,  on  his 
part,  did  not  know  that  the  one  injured  was  in  such  ^  place  of  danger, 
or  that  it  was  a  part  of  his  duty  to  be  there.  (4^rk.)  St.  Louis 
ete.  By.  Co.  v.  Dupree,  74.  ; 

Assumption  of  BisJcs  and  Contributory  NegUgenee. 

14.  MA8TEB  AND  SEBVANT — ^Assumption  of  Bisks. — A  work- 
man employed  in  a  factory  assumes  all  the  obvious  risks,  whether  as 
a  matter  of  fact  he  knows  of  them  or  not,  and  it  is  for  him  to  deter- 
mine whether  he  will  make  an  examination  before'  going  to  work, 
or  will  work  without  such  examination  and  take  his  chances.  (Mass.) 
McCafferty  v.  Lewando's  etc.  Cleaning  Co.,  562. 

15.  MA8TEB  AND  SEBVANT. — ^A  workman  falling  into  a  hole  in 
a  floor,  which  is  clearly  visible  and  must  be  seen  by  anyone  looking 
on  the  floor,  cannot  recover  of  his  master.  (Mass.)  McCafferty 
▼.  Lewando  's  etc.  Cleaning  Co.,  562. 

16.  STATUTES  Fixing  Age  Limit  for  Employment— Violation — 
Oontribntory  Negligence— Assumption  of  Bisks« — ^A  boy,  employed 
in  violation  of  a  statute  flxing  the  age  limit  under  which  boys  shall 
not  be  employed  in  a  certain  business,  is  not  chargeable  with  con- 
tributory negligence,  or  with  having  assumed  the  risks  of  employment 
in  such   business.     (Pa.)     Lenahan  v.   Pittston  Coal   Min.   Co.,   885. 

17.  MASTEB  AND  SEBVANT— Change  in  the  Condition  of  tbe 
Place  of  Employment^  Wben  Immaterial. — ^If  the  plaintiff  is  suing  for 
injuries  suffered  from  falling  into  a  hole  in  the  floor  of  the  factory 
where  she  works,  evidence  tending  to  prove  that  such  nole  had  been 
kept  covered  at  a  prior  date  is  immaterial  and  inadmissible,  if  it  was 
not  covered  at  the  time  plaintiff  was  injured  and  its  condition  was 
obvious.     (Mass.)     McCafferty  v.  Lewando 's  etc.  Cleaning  Co.,  562. 

teUow-servants* 

18.  MASTEB  AND  SEBVANT — ^Fellow-Senranta,  Who  are  not. — 
An  inspector  of  railway  cars  and  an  engine  foreman,  in  charge  of  an 
-engine,  switching,  making  up,  and  breaking  up  trains,  are  not  fellow- 
servants^  where  they  are  working  in  different  departments  of  the 
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service  and  not  together  for  a  common  purpose.  (Ark.)  St.  Louis 
etc.  By.  Co.  v.  Dupree,  74. 

19.  8TBEET  BAILWAY8 — ^F^ow-aerranta,  Conductor  and  Motor- 
man  of»  When  are. — ^The  motorman  and  conductor  of  one  ear  of  a 
street  railway  are  fellow-servants-  of  the  conductor  and  motorman  of 
another  car,  when  they  are  engaged  in  the  same  common  employment, 
meeting  and  passing  each  other  frequently,  and  associating  together 
every  day,  and  there  is  such  coassoeiation  and  co-operation  in  the 
same  line  of  employment  that  each  necessarily  knows  the  habits  and 
capacity  of  the  other,  and  has  an  opportuni^  to  exercise  a  mutual 
influence  upon  the  other.     (Wash.)     Berg  y.  Seattle  ete.  By.  Co.,  96S. 

20.  MA8TEB  AND  8EBVANT — ^FeUow-servant^  Qnestiaa  of.  When 

for  the  Jury. — Whether  a  miner  working  in  an  entry  and  the  machine 
runners  and  shooters  working  in  a  erose-eut  were  fellow-servants  is  a 
question  for  the  jury,  where  the  miner  did  not  work  in  the  cross-cnt 
at  any  time.     (lU.)     Superior  Coal  etc.  Co.  v.  Kaiser,  233. 

21.  MASTEB  AND  8EBVANT— FeUow-Servant's  Negllgeac6-~A8- 
sumption  of  Bisks. — An  employ^  is  relieved  from  his  ordinary  assump- 
tion of  the  risks  of  his  fellow-servant's  negligence  upon  the  promise 
of  the  master  to  remove  that  danger  only  for  a  time  reasonably  re- 
quired to  perform  that  promise,  and  when  such  reasonable  time  has  ex- 
pired, the  master's  promise  is  broken  to  the  knowledge  of  the  em- 
j^oy^  and  he  can  no  longer  be  considered  as  relying  thereon. 
What  is  such  reasonable  time  depends  upon  the  circumstances  of  each 
particular  case.     (Wis.)     Williams  v.  Kimberly  etc.  Co.,  1049. 

22.  BCASTEB  AND  8EBVANT— Fellow-servant's  Negligence — As- 
sumption of  Bisks* — ^The  fact  that  one  suing  to  recover  for  injuries 
caused  by  the  negligence  of  a  fellow-servant  shows  by  his  complaint 
that  such  servant  was  retained  in  the  service  for  ten  days  after  the 
promise  of  the  master  to  remove  him,  without  any  allegation  of  an 
excuse  for  such  delay,  does  not  necessarily  negative  its  existence  nor 
show  that  the  ten  days'  period  in  question  was  unreasonable,  so  as 
to  deprive  the  plaintiff  of  the  right  to  rely  on  the  promise  of  the 
master.     (Wis.)     Williams  ▼.  Kimberly  ete.  Co.,  1049. 

23.  MASTEB  AND  8EBVANT— Negligence  of  Master>-B«moTBl  of 

Incompetent  Servant. — ^The  master  owes  the  duty  of  immediate  re- 
moval of  an  incompetent  employ^  whenever  he  acquires  knowledge 
of  such  incompetence.  Hence,  he  is  guilty  of  negligence  in  failing 
so  to  remove  in  the  sense,  at  least,  of  conduct  subjecting  him  to  lia- 
bility to  other  employes.  (Wis.)  Williams  v.  Kimberly  etc  Co., 
1049. 

24.  MASTEB    AND    SEBVANT— incompetent    FeUow-senranto-^ 

Fromise  to  BemoTO— Assumption  of  Bisks. — ^The  rule  justifying  an  em* 
ploy6  in  temporary  exposure  to  known  risks  upon  the  employer's 
promise  to  remove  the  danger  applies  to  risks  arising  from  the  in- 
competence of  fellow-employ6s  as  well  as  those  arising  from  danger- 
ous machinery,  and  there  is  no  distinction  because  the  danger  results 
from  the  incompetence  of  a  fellow-servant  using  complicated  ma- 
chinery, instead  of  simple  tools  and  imp!ementS|  or  none  at  alL 
(Wis.)     WilUams  v.  Kimberly  etc.  Co.,  1049. 

Liahility  for  EmploySs  Tort, 

25.  MASTEB  AND  SEBVANT,  Act  Of  the  Latter,  When  Dnpntsd 
to  the  Former. — ^If  the  driver  of  a  team,  while  engaged  in  the  busi- 
ness of  the  master,  leaves  the  team  unhitched  and  unattended  in  a 
public  street,  to  go  into  a  poolroom  on  an  errand  of  his  own,  to  obtain 
some  tobacco  for  himself,  and  the  team  runs  away  and  injures  a  per- 
son in  the  exercise  of  due  care,  the  negligence  of  the  driver  in  leav- 
ing the  team  is  the  omission  to  continue  in  its  proper  custody  when 
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he  had  snch  custody  for  the  master,  and  the  latter  is  liable.     (Mass.) 
Hayes  ▼.  Wilkins,  549. 

Bee    Conapiracj;    Constitutional    Law,    7-9. 

MAXIM  IK  FABI  DBUGTO. 
Bee   Deeds,   ft. 

HEBQEBi. 
Bee  Estates. 

MINES  AKD  MINING. 

MINES  AND  MINING^ — Bights  of  Cotenanti — ^An  owner  of  an 
undivided  interest  in  a  mine  has  no  right  to  use  the  tunnel  therein  to 
eonvej  ore  from  an  outside  mining  claim.  (Colo.)  Laesch  t.  Mor- 
ton, 106. 

MOBTQAGES. 

Proof  of  MorigagB. 

1.  EVIDENCE — ^Admission  of  Without  Objection. — ^Though  the 
method  employed  of  proving  the  existence  of  a  mortgage  is  not  proper, 
yet  if  no  objection  is  made  to  it,  the  competency  of  the  evidence  can- 
not be  questioned  on  appeid.     (Ark.)     Nefl  ▼.  Elder,  67. 

Deed  Absolute, 

2.  MOBTGAGE — ^Deed  Absolute. — The  Burden  of  Proof  is  upon  the 
party  alleging  that  a  deed  absolute  on  its  face  was  intended  as  a 
mortgage,  to  establish  such  fact  by  clear  and  convincing  evidence. 
(HI.)     Deadman  v.  Tantis,  291. 

3.  MOBTGAGE — ^Deed  Absolute— Bigbt  to  Bedeem. — ^When  the 
legal  title  is,  by  deed  absolute  in  form,  conveyed  to  secure  a  loan,  no 
action  is  necessary  to  devest  the  right  to  redeeuL  Such  right  may 
be  lost  by  laches.     (111.)     Deadman  v.  Yantis,  291. 

4.  MOBTGAGE — ^Deed  Absolute — Subsequent  Grantee. — Where  one 
having  the  right  to  redeem  under  a  deed  absolute,  intended  as  a 
mortgage,  makes  a  sale  and  directs  the  holder  of  the  legal  title  to 
convey  the  premises  to  the  purchaser,  the  latter  takes  the  title  devested 
of  the  concUtion  of  defeasance.     (III.)     Deadman  v.  Yantis,  291. 

Faymeni  ofnd  Assignment, 

6.  MOBTGAGE,  Bights  of  Assignee. — ^If  a  mortgage  is  enforce- 
able by  the  original  mortgagee,  his  assignees  are  protected,  though, 
before  the  assignment  to  them,  suit  was  pending  involving  the  right 
to    enforce  the   mortgage.     (Ark.)     Neff  v.   Elder,   67. 

6.  MOBTGAGE,  Discharge  of  by  a  Mortgagee  Who  has  Ceased 
to  be  the  Owner  of  the  Indebtedness. — ^Though  the  indebtedness  to 
secure  which  a  mortgage  was  given  has  been  transferred,  the  release 
of  the  mortgage  of  record  by  the  original  mortgagee  protects  a  bona 
fide  purchaser  or  encumbrancer  having  no  notice  of  the  assignment, 
it  not  having  been  filed  for  record.     (Wis.)     Bauts  v.  Adams,  1030. 

7.  MOBTGAGE — ^Payment  to  the  Original  Mortgagee  Who  has 
Ceased  to  be  the  Owner  of  the  Mortgage  Indebtedness. — The  maker 
of  a  negotiable  note  secured  by  mortgage  is  not  protected  b^  the 
recording  act  in  paying  the  mortgage  indebtedness  to  the  original 
mortgagee  and  taking  a  release  from  him,  where  he  has  not  posses- 
sion of  the  note  secured  nor  authority  from  the  real  owner  thereof  to 
receive  payment.     (Wis.)    Bautz  t.  Adams,  1030. 
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8.  PATBCENT  OF  A  NOTE  8E0UBED  BT  A  MOBTOAGS  Midi 

to  the  Ag«nt  of  tlio  Original  Mortgage  after  he  had  aaaigBed  the  im- 
debtednesB  ia  nevertheleea  good,  if  the  aaaignee  permitted  aach  agent 
to  represent  himself  as  having  authority  to  do  what  ho  did,  mod  he 
had  for  many  years  acted  as  the  agent  of  soch  assignee  in  reeeiving 
payment  of  principal  and  interest  on  loans  made  by  liim.  (Wla) 
Bautz  y.  Adams,  1030. 

9.  PBINOIPAIi  AND  AQENT— Avtlioxity  to  Becelve  Pajment  of 
Mortgage  Note. — ^If  a  person  is  not  the  owner  or  possessor  of  a  note 
and  mortgage,  authority  to  him  to  receive  payment  of  the  indebted- 
ness is  essential  to  extinguishing  the  security.  This  anthority  may 
be  established  by  circumstances  showing  its  existence  with  reasonable 
certainty,  and  need  not  be  expressed  in  writing  or  otherwise  directly 
estabashed.     (Wis.)     Bautz   y.    WiUiams,    1030. 

Bee  Husband  and  Wife,  10-15;  Subrogation. 

MDTNIOIPAL   0OBPOBATION& 
In  Generat 

1.  MUNIOIPAI.   CORPORATIONS— Ordlnanoes— Town    Vote    In 

Oontravention  of. — ^A  vote  at  a  special  town  meeting  authorizing  a 
property  owner  in  such  town  to  repair  and  put  in  habitable  eondition 
a  certain  wooden  building  situated  within  a  certain  district  cannot 
contravene  or  modify  the  application  of  a  duly  adopted  and  valid 
town  ordinance  which  expressly  prohibits  such  work  within  sneh 
district,  unless  a  license  is  granted  therefor  by  the  town  aathoritieB. 
(Me.)     Inhabitants  of  Houlton  y.  Titcomb,  492. 

2.  MUNIOIPAI.    CORPORATIONS— LlabiUty    for    Oolisaaiientlal 

Damages  to  Private  Property^ — ^A  municipal  corporation,  if  it  con- 
iinee  itself  within  the  limits  of  its  power  and  jurisdiction,  is  not 
liable  to  an  action  for  consequential  damages  to  private  property  or 
persons,  unless  expressly  made  so,  when  the  act  complained  of  was  done 
by  it  or  its  officers  under  and  pursuant  to  authority  conferred  by  a 
valid  act  of  the  legislature,  and  there  has  been  no  want  of  reason- 
able care  or  skill  in  the  execution  of  the  power,  although  the  sane 
act,  if  done  without  legislative  sanction,  would  be  actionable.  (lHa.) 
Anderson  v.  Fuller,  170. 

3.  MUNIOIPAI.  CORPORATIONS— Grants  of  Praochlss  Bl^ts— 

Rights  of  Public. — While  municipalities  may,  by  ordinance,  grant  to 
individuals  and  corporations  the  privilege  of  occupying  the  streets 
and  public  ways  for  lawful  purposes,  such  as  railroad  tracks,  poles, 
wires,  gas  and  water  pipes,  such  rights  are  at  idl  times  held  in  sob- 
ordination  to  the  superior  rights  of  the  public,  and  all  necessary  and 
desirable  ordinances  that  are  reasonable  may  be  enacted  and  en- 
forced to  protect  the  public  health,  safety,  and  eonvenieneei  not- 
withstanding they  may  interfere  with  legal  franchise  rights.  (Fla.) 
Anderson  v.  Fuller,  170. 

4.  BIUNICIPAI.   CORPORATIONS— Franchiae  Rights. — ^A   water 

company  placing  its  pipes  in  the  streets  under  a  franchise  contraet 
with  the  Citj  does  so  in  subordination  to  the  superior  rights  of  the 
public,  through  its  duly  constituted  authorities,  to  construct  sewers 
in  the  same  streets,  whenever  the  public  interest  demands;  and  if  in 
consequence  of  the  exercise  of  this  right  the  water  company  is  com- 
pelled to  relay  its  pipes,  in  the  absence  of  unreasonable  or  malicioas 
conduct,  it  has  no  cause  of  action  against  the  corporation  for  re- 
imbursements on  account  thereof.     (Fla.)     Anderson  y.  Fuller,  170L 

6.  MUNICIPAL  CORPORATIONS— Water-idpes  in  Strsots— 
Cost  of  Removing. — A  city  is  not  authorized,  directly  or  indirectly. 
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to  burden  iteelf  or  its  eltizenB,  by  contract,  with  tbe  cost  of  removing 
and  replacing  the  water-pipes  of  a  corporation  that  necessarily  have 
been  interfered  with  in  the.  laying  of  sewers  in  the  streets.  (Fla.) 
Anderson  ▼.  fhiUer,  170. 

6.  MUNIOIPAI.  OOBPORATIONS— Void  Contracts— Suit  by  Tax- 
payer. — A  taxpayer  in  a  city  may  properly  maintain  a  suit  to  restrain 
the  paying  out  of  public  moneys  upon  its  void  and  unauthorised  con- 
tracts.    (Fla.)     Anderson  v.  Fuller,  170. 

Consolidation  of  Cities, 

7.  CONSTITUnONAIi  LAW-^CoiisoUdatiOB  of  Cities— Special 
IiCglslatioii. — ^It  is  purely  a  legislative  matter  to  determine  what 
cities  may  be  consolidated,  and  a  statute  making  contiguity  or  close 
proximity  a  eondition  of  the  right  to  consolidate  doea  not  attempt 
to  regulate  the  affairs  of  any  special  citv  and  ia  not  unconstitutional 
aa  special  legislation.     (Pa.)     Pittsburg's  Petition,  845. 

8.  COKSTITUTIOKAI.  LAW— ConsoUdation  of  Cities— Special 
Legislation. — ^A  statute  enabling  cities  that  are  contiguous  or  in 
close  proximity  to  consolidate,  if  general  in  form  and  substance, 
is  not  unconstitutional  as  special  legislation  or  arbitrary  classifica- 
tion, although  at  the  time  of  its  passage  there  are  only  two  cities 
in  the  state  to  which  it  can  apply.     (Pa.)     Pittsburg's  Petition,  845. 

9.  COK8T1T  U  TIONAL  LAW — Consolidation  of  Cities — ^Dne  Pro- 
cess of  Law. — A  statute  enabling  contiguous  cities  to  consolidate  is 
not  contrary  to  the  national  constitution  guaranteeing  due  process 
of  law,  in  that  it  permits  the  qualified  electors  of  the  larger  city  to 
overpower  or  outnumber  those  of  the  lesser  city,  and  to  annex  the 
lesser  city  without  the  vote  or  consent  of  a  majority  of  its  qualified 
voters  or  electors.     (Pa.)     Pittsburg's  Petition,  845. 

10.  C0N8TITUTI0KAL  LAW— Consolldatloii  of  Cities^Bxtending 
Term  of  Office. — ^A  statute  enabling  cities  to  consolidate,  and  which 
will  have  the  effect  of  extending  the  term  of  councilmen  in  one  of 
them,  is  not  invalid  as  violating  a  concrtitutional  provision  that  ''no 
law  shall  extend  the  term  of  any  public  officer. ''  (P&O  Pittsburg's 
Petition,   845. 

Laying  out  Ways, 

11.  MUNICIPAL  CORPORATIONS. — ^The  Laying  Out  Ways  in  a 
town  involves  the  taking  of  private  property  for  a  public  use,  under 
statute  authority,  and  all  statute  requirements  must  be  fully  and 
strictly   complied   with.     (Me.)     Gonant's    Appeal,   512. 

12.  MUNICIPAL  OFFICERS — Judicial  I>aties— Laying  Out 
Ways. — Duties  of  municipal  officers  in  laying  out  town  ways  are  not 
ministerial  merely,  but  judicial,  as  they  exercise  their  judgment  as 
to  the  propriety  ef  the  way,  and  as  to  its  location  between  termini, 
and  especially  in  determining  whether  the  prerequisite  conditions  exist 
which  warrant  the  taking  of  private  property  for  public  use  and 
awarding  damages  to  the  owners  of  land  so  taken.  (Me.)  Oonant's 
Appeal,  512. 

Loss  of  TitU  to  Streets  by  Estoppel  or  Prescription, 

IS.    MUNICIPAL  CORPORATIONS— PubUc  Streets,  Loss  of  Title 

by  Prescription^ — ^Where  land  dedicated  as  a  public  street  is  in  pos- 
session of,  and  subject  to  acts  of  ownership  by,  a  stranger  to  the 
dedication,  such  possession  is  presumed  to  be  adverse,  and  may  ripen 
into  title  by  prescription  as  against  the  municipality  in  which  the 
street  is  situated.     (Ark.)     El  Dorado  y.  Ritchie  Grocery  Co.,  22. 

14.  MUNICIPAL  CORPORATIONS,  Estoppel  of,  to  Insist  upon  the 
BzlBtenco  and  Opening  of  Pnblic  Streets* — ^Although  property  has  by 
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its  owners  been  dcsignnted  apon  recorded  plats  as  eonstitnting  part 
of  public  streets,  and  they  have  by  such  plats  dedicated  it  as  such 
streets,  yet  if  a  mnnicipal  corporation  of  which  they  are  parts  stands 
by,  and  by  its  silent  acquiescence  in  the  occupation  of  the  land  in- 
cluding such  streets,  knowing  that  large  sums  of  money  are  being 
invested  on  the  faith  and  in  the  belief  that  no  streets  existed,  or,  if 
any  existed,  that  they  have  been  abandoned,  the  municipality  be- 
comes estopped  from  insisting  that  the  buildings  and  other  structures 
on  such  streets  obstruct  a  highway.  (111.)  Oity  of  Chicago  v.  Illinois 
Steel  Co.,  258. 

15.  MUNIOIPAIi  OOBPORATIONB  f  not  Within  the  Statute  of 
IjimltationB  except  as  to  private  rights,  but  courts  of  equity  will  pre- 
vent the  operation  of  this  rule  by  enforcing  an  equitable  estoppel, 
where  to  permit  the  assertion  of  a  right  in  the  street  after  long  ac- 
quiescence in  the  expenditure  of  money  in  the  erection  of  boildings 
would  work  a  gross  injustice  to  private  persons.  (Ql.)  City  of  Chi- 
cago ▼.  Blionois  Steel  Co.,  258. 

Change  in  Grade  of  Street. 

16.  PUBLIO  STREETS — Ohangtt  of  Qndo— Damago  to  Alnrtting 

Owners — ^A  city  may,  in  bringing  a  street  of  which  it  owns  the  fee 
to  the  re-established  grade,  excavate  therein  so  that  the  soil  of  an 
abutting  lot  will  slide  into  the  street,  without  incurring  liability  for 
taking  property  without  compensation  or  for  removing  the  lateral 
support.     (Iowa)     Talcott  Brothers  v.  City  of  Des  Moines,  419. 

17.  PUBLIO  STREET— DamagoB  for  Ohango  of  Orado. — Under 
a  constitutional  provision  that  private  property  shall  not  be  taken  or 
damaged  for  puluic  use  without  just  compensation,  a  city  is  liable  to 
the  owner  of  property  for  damages  thereto  resulting  from  the  first 
grading  of  the  adjacent  street.  (Minn.)  Sallden  v.  City  of  Ijittle 
Falls,  635. 

18.  PUBLIC  STREET — Ohango  in  Orado. — ^Tbo  Meaaore  of  Dam- 
ages to  abutting  property  from  the  first  grading  of  a  street  ia  the 
difference  in  the  value  of  the  property  before  and  after  the  acta  com- 
plained of,  unless  the  cost  of  restoring  the  premises  to  their  natural 
condition  is  less  than  the  difference  in  value,  in  which  case  aneh  cost 
is  the  measure  of  relief.  (Minn.)  Sallden  t.  City  of  Idttle  FaOs, 
635. 

Defects  and  Ohstnictions  in  Streets, 

19.  MUNICIPAL  OORPGRATIONS— Dofecta  in  Streets— UaliUitj 
for. — ^If  two  causes  combine  to  produce  an  injury  both  in  their  nature 
proximate,  the  one  being  a  defect  in  a  city  street  and  the  other 
some  accident  for  which  neither  party  is  responsible,  such  aa  the 
accidt^nt  of  a  horse  running  away  beyond  control,  the  city  is  liable, 
provided  the  owner  of  the  horse  was  not  at  fault,  and  the  injury 
would  not  have  been  sustained  but  for  the  defect  in  the  street.  But 
there  can  be  no  recovery  if  the  accident  be  caused  by  the  unskillful- 
ncsB  or  want  of  care  of  the  owner  or  driver  of  the  horse,  or  if  it 
4;an  be  shown  that  either  of  them  by  any  want  of  care  directly 
caused  the  accident.     (Fla.)     Janes  y.  City  of  Tampa,  203. 

20.  MUNICIPAL  OORPORATIONS--Ob8troction  In  Stroot — IAm^ 
billty  for. — If  an  injury  to  a  horse  would  not  have  been  sustained  bat 
for  an  obstruction  in  a  street  caused  by  the  negligence  of  tho  eity, 
and  there  was  no  negligence  or  fault  on  the  part  of  tne  owner  of  the 
horse  or  his  servant,  the  eity  ia  liablo,  (PlA.)  Janes  ▼.  Gi^  of 
Tampa,  203. 
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21.  MUNIOIPAL  C0BP0BATI0N8 — 01)8tructioiui  In  8tre«t8— Ida- 

liility. — It  ifl  the  duty  of  a  city  to  maintain  its  streets  in  a  reasonably 
gooU  condition  for  ordinary  travel  by  persons  using  due  care  and 
prudence,  and  the  city  has  no  right  to  allow  its  citizens  owning  prop- 
erty bordering  upon  the  street  to  place  obstructions  upon  such  por- 
tions thereof  as  are 'intended  to  be  used  as  a  travelway,  and  when 
such  obstruction  is  the  proximate  cause  of  an  injury,  and  the  person 
injured  could  not  have  avoided  it  by  the  exercise  of  reasonable  and 
ordinary  care  and  prudence,  the  city  is  liable.  (Colo.)  City  of  Den- 
ver V.  Utzler,  108. 

22.  MUNICIPAL  00BP0BATI0N8— Ezcavatloiu  in  Streets— Lia- 
biUty  for  Injury  to  Horses. — If  a  horse  takes  fright  and  runs  away 
and  is  injured  because  of  the  negligence  of  a  municipal  corporation 
in  leaving  a  dangerous  excavation  in  the  street  unprotected,  an  action 
may  be  maintained  against  the  city;  provided,  that  the  driver  of  the 
horse  exercised  due  care  and  skill  in  driving  or  managing  it.  (Colo.) 
City  of  Denver  v.  Utzler,  108. 

23.  MUNIOIPAI.  OORPOBATIONS— Defects  in  Streets— LiabU- 
ity  for  Injury  to  Horses. — A  defect  in  a  public  street  within  a  city 
does  not  render  the  corporation  liable  for  an  injury  to  a  team  of 
horses  coming  in  contact  with  it  unless  the  defect  is  the  proximate 
cause  of  the  injury,  and  this  cannot  be  said  to  be  true  where  the 
carelessness  or  negligence  of  the  driver  permits  those  causes  to  be 
set  in  motion  which  produce  the  damage.  (Colo.)  City  of  Denver 
T.  Utzler,  108. 

Contracts  for  Public  Work. 

24.  MUNIOIPAI.  COBPOBATIONS^-^ontracts  for  Public  Work.— 
If  its  charter  requires  the  officers  of  a  city  to  award  contracts  for 
public  work  to  the  lowest  bidder,  a  contract  made  m  violation  of 
its  requirements  is  illegal  and  void,  and  neither  the  municipality 
nor  its  officers  can  make  a  binding  contract  for  such  work  except 
in  compliance  with  the  requirements  of  the  law.  (Fla.)  Anderson  v. 
FaUer,  170. 

25.  MUNIOIPAL  OOBPOBATIONS— Contracts  for  Public  Work.— 
Under  a  city  charter  requiring  its  officers  to  award  contracts  for 
public  work  to  the  lowest  bidder,  the  incorporation  into  the  ad- 
vertisement for  bids,  or  in  the  specifications  for  the  work  upon  which 
bids  are  predicated,  of  illegal  or  unauthorized  conditions  or  obliga- 
tions upon  the  coDtractor,  compliance  with  which  upon  his  part  will 
necessarily  and  illegally  increase  the  cost  of  the  work,  is  not  a  letting 
of  such  contract  to  the  lowest  bidder,  and  will  render  the  contract 
illegal  and  void.     (Fla.)     Anderson  v.  Puller,  170. 

Municipal  Contracts — Ultra  Vires — Contractor's  Bond, 

26.  MUNICIPAL  CONTRACT — ^Bond  to  Secure  Payment. — The 
order  in  which  a  contract  for  the  construction  of  a  sewer  and  the 
bond  to  secure  payment  to  materialmen  and  laborers  are  executed  in 
not  material.  After  the  bid  has  been  accepted  and  approved,  the  bond 
may  be  executed  before  the  contract,  or  the  contract  before  the  bond. 
(Minn.)     Red  Wing  Sewer  Pipe  Co.  v.  Donnelly,  619. 

27.  B£UNICIPAL  CONTRACT — ^Recitals  in  Bond. — Where  a  bond, 
^ven  to  secure  payments  to  materialmen  and  laborers  under  a  con- 
tract to  construct  a  sewer,  recites  that  the  contract  was  executed  as 
of  one  date,  the  sureties  are  estopped  to  assert  that  it  was  in  fact 
signed  by  the  president  of  the  board  of  public  works  at  another  and 
subsequent  date.  (Minn.)  Bed  Wing  Sewer  Pipe  Co.  v.  Donnelly, 
619. 
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28.  MUNIOIPAL  OONTBAOT — ^Action  by  ICaterlalmea. — One  wko 
sells  materials  for  the  eonstnietion  of  a  sewer  is  not  reqnired,  in  as 
action  for  their  yalne  on  the  bond  of  the  contractor,  to  show  that  thej 
actually  entered  into  the  construction  of  the  sewer.  (Minn.)  Bed 
Wing  Sewer  Pipe  Co.  ▼.  Donnelly,  619. 

29.  MUNIOIPAL  OOHTRAOT — Doctrine  of  intra  Vina.— The 
tendency  of  courts  to  refuse  recognition  to  the  doctrine  of  ultra  Yires 
Is  less  pronounced  in  the  case  of  municipal  than  in  the  case  of  private 
corporations;  but  in  both  cases,  when  the  doctrine  is  invoked,  it  should 
not  be  allowed  to  prevail  where  it  will  defeat  the  enda  of  justice  or 
work  a  legal  wrong.     (Minn.)     B^  v.  Kirkland,  621. 

SO.  MUNIOIPAL  OONTBAOT. — Tb»  Term  "Ultra  Vires"  la  used 
In  two  senses.  The  first  describes  a  contract  wholly  outside  the  power  of 
the  corporation  to  make  under  any  circumstances;  the  second,  a 
eontract  within  the  power  of  the  corporation  to  execute,  but  with 
respect  to  which  there  has  been  some  irregularity  or  defect  in  the 
actual  exercise  of  the  power  in  some  particular  or  through  some 
undisclosed  circumstance.  Contracts  in  the  first  class  are  ultra  vires 
in  the  primary  and  proper  sense  of  the  term,  and  ordinarily  are  void 
in  toto ;  but  contracts  in  the  second  class  are  ultra  vires  in  a  secondary 
sense  merely,  and  the  right  of  the  corporation  to  avail  itself  of  the 
plea  will  depend  uiKm  the  eircumstancea  of  the  case.  (Minn.)  Bell 
V.  Kirkland,  621. 

81.  fifUNIOIPAL  OONTBAOT— Doctrine  of  Ultra  Vires. — ^The  fact 
that  a  city  has  not  procured  a  right  of  way  for  a  portion  of  a  contem- 
plated sewer  line  does  not  render  invalid  its  entire  contract  for  the 
construction  of  the  sewer.     (Minn.)     Bell'  v.  Kirkland,  621. 

32.  MUNICIPAL  OONTBAOT — ^Doctrine  of  Ultra  Vires. — ^The 
facts  that  only  a  small  proportion  of  a  contract  is  ultra  vires  in  any 
sense,  and  that  it  has  been  substantially  perfoTmed  by  the  parties,  are 
strong,  if  not  conclusive,  considerations  for  refusing  to  hold  it  void. 
(Minn.)     Bell  v.  Kirkland,  621. 

S3.  MUNIOIPAL  OONTBAOT— Ultra  Vires.— A  Becit&l  in  a  Bond 
given  by  one  contracting  to  construct  a  sewer  that  the  contract  is 
valid  and  subsisting  precludes  the  sureties  from  asserting  it  to  be 
ultra  vires.     (Minn.)     Bell  v.  Kirkland,  621. 

Municipal  Ordinances  in  General, 

34.  MUNIOIPAL   OOBPOBATIONS — Ordinances— BeasonaUenesB- 

If  the  adoption  of  a  municipal  ordinance  is  expressly  authorized 
by  the  legislature  and  the  power  so  granted  is  not  in  conflict  with  con- 
stitutional prohibitions,  or  fundamental  principles,  it  cannot  be  sue- 
cessfully  assailed  as  unreasonable  in  a  judicial  tribunaL  (Ind.)  MU- 
ler  V.  Town  of  Syracuse,  367, 

35.  CONSTITUTIONAL  LAW.— Municipal  Legislatioii  is  to  be 
construed  and  interpreted  by  the  same  rules  as  statutes,  and  its  con- 
stitutionality and  validity  upheld  whenever  possible.  (Ind.) 
Schmidt  v.  City  of  Indianapolis,  385. 

36.  MUNIOIPAL  0BDINAN0E8  in  derogation  of  the  common  law 
must  be  construed  strictly  and  not  enlarged  by  implication.  (Me.) 
Inhabitants  of  Houlton  v.  Titcomb,  402. 

37.  MUNIOIPAL  OOBPOBATIONS— Ordinance's  VaUdity— Pr»> 
sumption. — If  a  municipal  ordinance  is  adopted  which  would  be  lawful 
if  intended  for  one  purpose,  and  unlawful  if  for  another,  the  presump- 
tion is  that  the  purpose  was  lawful.  (Ind.)  Schmidt  ▼•  City  of  In- 
dianapolis, 385. 
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9S.  MTTKIOIPAIi  OOBPOBATIONS— Penal  Ordinances— Unfair 
Bnforcemaat — ^Pleading. — Unless  facts  are  pleaded  showing  a  fixed  and 
eontinnona  policy  of  unjust  discrimination  on  the  part  of  a  mnnicipal- 
itj  in  the  enforcement  of  a  penal  ordinance,  its  validity  cannot  be  in- 
quired into.     (Ind.)     Schmidt  t.  City  of  Indianapolis,  385. 

Police  Begvlaiions — Keeping  Hogs, 

89.  IfUmoiPAL  OOBPOBATIONS — Ordinances— Police  Power — 
Keeping  Hogs. — An  ordinance  prohibiting  the  keeping  of  hogs  in  a 
pen  within  certain  prescribed  limits  of  a  city  is  clearly  within  the 
scope  of  the  exercise  of  the  police  power  which  may  be  delegated  to 
the  city.     (Ind.)     Miller  v.  Town  of  Syracuse,  367. 

40.  MUNIGIPAIi  OOBPOBATIONB — Ordinances — ^Exercise  of  Po- 
lice Power. — Under  a  general  grant  to  a  city  of  authority  to  exercise 
the  police  power,  ordinances  exercising  such  power  should  not  be  de- 
clared invalid  as  unreasonable  unless  plainly  in  violation  of  constitu- 
tional guaranties.     (Ind.)     Miller  v.  Town  of  Syracuse,  367. 

41.  MUNIOIPAIa  OORPOBATION8— Ordinances-— Keeping  of 
Hogs^ — ^An  ordinance  prohibiting  the  keeping  of  hogs  in  a  pen  within 
certain  prescribed  limits  in  a  city  is  valid  as  a  legitimate  exercise  of 
the  police  power  for  the  promotion  of  the  public  health  and  comfort. 
(Ind.)     Miller  v.  Town  of  Syracuse,  367. 

Deelaring  Certain  Things  Nuisances, 

42.  MUNIGIPAIi  OOBPOBATION8 — ^Power  to  Declare  a  Kuisance. 
A  thing  is  not  a  nuisance  merely  because  a  municipal  ordinance  de- 
clares it  to  be  such.     (Me.)     Inhabitants  of  Houlton  v.  Titcomb,  492. 

43.  NUISANCES — ^Power  of  Municipal  Corporation  to  Declare. — 
Under  a  general  grant  of  power  to  a  municipal  corporation  to  declare 
what  shall  constitute  a  nuisance,  it  cannot  declare  that  to  be  a  nui- 
aance  which  from  its  evident  nature,  situation  and  surroundings  is  not, 
and  cannot  in  fact  become  a  nuisance.  (Ind.)  Miller  v.  Town  of 
Syracuse,  366. 

44.  NUISANCES — ^Power  of  Municipal  Corporations  to  Declare. — 
Under  a  general  grant  of  power  to  a  municipal  corporation  to  declare 
V7hat  shall  constitute  a  nuisance,  it  may  include  nuisances  per  se,  and 
those  things  which  in  their  nature  may  become  nuisances,  and  as  to 
which  there  may  be  honest  differences  of  opinion  in  impartial  minds. 
(Ind.)     Miller  v.  Town  of  Syracuse,  367. 

45.  MUNICIPAL  COBPOBATIONS  —  Ordinances— Nuisance.—  A 
municipal  ordinance  which  treats  a  thing  as  a  nuisance  is  sufficient, 
without  a  formal  declaration,  that  it  is  such.  (Ind.)  Miller  v.  Town 
of  Syracuse,  367. 

46.  MUNICIPAIi  COBPORATIONS— Exercise  of  Police  Power— 
Nuisances. — The  legislature  may  properly  delegate  to  incorporated 
towns  the  exercise  of  police  power  within  fixed  constitutional  limits, 
to  declare,  prevent  and  abate  nuisances  and  preserve  the  public  health. 
(Ind.)     Miller  v.  Town  of  Syracuse,  367. 

Begulating  Liquor  Trafflc. 

47.  MUNICIPAIi  COBPORATIONS— Ordinances— ^Motives  in  En- 
acting.— ^If  a  city  is  empowered  to  enact  an  ordinance  'Ho  tax,  license 
and  regulate  distilleries  and  breweries,  and  the  depots  or  agencies 
established  in  said  city  of  all  breweries  and  distilleries,"  the  motives 
and  purposes  inducing  the  passage  of  a  penal  ordinance  licensing  and 
regulating  such  breweries,  distilleries  and  depots  are  irrelevant,  and 
courts  will  not  inquire  into  them.  (Ind.)  Schmidt  v.  City  of  Indi- 
anapolis, 385. 
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48.  MUKICIFAXi  OOBPORA.TION&->Oxd!Aa]iee8— Llcoifle  Tax  or 
Tax  for  Bereniie. — An  ordinance  relating  to  health,  welfare,  moralitj 
and  security,  and  imposing  the  payment  of  a  fee  for  the  parpoee  of 
carrying  out  such  regulation,  imposes  a  license  proper  by  virtne  of  the 
police  power,  but  when  the  fee  is  imposed  solely  for  revenue  purposes, 
it  is  a  tax.     (Ind.)     Schmidt  v.  City  of  Indianapolis,  385. 

49.  MUNIdPAIi  OORPOBATIONS  —  Ordinances  —  Idcensa  <m 
Uqaor  Traffic. — Generally,  license  fees  imposed  upon  naeful  occupa- 
tions are  in  fact  taxes  exacted  under  the  revenue  power,  while  lieenBes 
imposed  upon  the  liquor  traffic  and  such  other  occupations  as  eaU  for 
regulation  by  the  state  are  none  the  less  licenses  proper  because  they 
yield  a  revenue  in  excess  of  that  required  for  the  purpose  of  regula- 
tion.    (Ind.)     Schmidt  v.  City  of  IndiaaajMliSi  385. 

See  Taxation. 
Note. 

Municipal  Cknrporations,  nuisances,  limitations  upon,  power  to  declare 
what  are,  372. 
nuisances,   power   eonferred   upon   in   general   terms   to   declare 
what  are,  372. 

MUBDEB. 

See  Homicide. 

KAVXGABLE  WATEBa 

See  Nuisance,  1,  2. 

NEaiJOENCR 

1.  KEQLIOENOE — Row  Determined. — ^If  a  statute  fails  to  define 
what  shall  constitute  negligence,  it  must  be  determined  by  the  rules 
of  the  common  law.     (Ind.)     Chicago  etc.  By.  Co.  v.  Bamsey,  379. 

2.  INFANTS — Trespassers — n8e*of  Land  by  Owner. — ^The  owner 
of  land  who  makes  changes  on  it,  in  the  course  of  its  beneficial  nse^ 
which  tend  to  attract  children  and  to  expose  them  to  danger,  is  under 
no  obligation  to  take  special  precautions  for  their  safety  when  they 
enter  without  permission.  (Pa.)  Thompson  y.  Baltimore  etc.  B.  B. 
Co.,  897. 

See  Highways. 

NEGOTIABLE  INSTBUMENTS. 

See  Bills  and  Notes. 

NEW  TBIAL. 

1.  NEW  TBIAL. — ^A  Motion  for  Judgment  Notwithstanding  the 
Verdict,  which  the  court  denies,  does  not  bar  a  subsequent  motion  for 
a  new  trial  upon  a  settled  case.  (Minn.)  Sallden  y.  City  of  Little 
Falls,  635. 

2.  NEW  TBIAL — ^Instmctionfl — ^Exceptions. — Assigning  the  giv- 
ing of  an  instruction  to  the  jury,  or  other  ruling  of  the  trial  court, 
as  a  cause  for  a  new  trial,  presents  no  question  to  such  court  as  to 
the  correctness  of  such  ruling,  unless  an  exception  has  been  properly 
taken  thereto.     (Ind.)     Providence  Washington  Ins.  Co.  v.  Wolf,  395. 

3.  APPEAL  AND  EBBOB  — New  Trial,  Motion  for,  When  not 
Necessary. — ^A  motion  for  a  new  trial  is  not  necessary  in  a  ease  where 
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an  actios  is  commenced  by  a  guardian  and  dismlBsed  because  of  his 
want  of  antboritj  to  bring  it,  if  the  evidence  apon  which  the  dia- 
miaaal  rested  waa  brought  up  by  a  bill  of  azceptioiia.  (Axk.)  Hare 
T.  Shaw,  17. 

ITOnOB. 

Bee  Becorda. 
Note. 

Ifotice  to  Quit;  by  whom  may  be  aervedf  47. 
bj  whom  should  be  giyen,  46. 
form  and  contents  of ,  48,  49. 
how,  when,  and  on  whom  should  be  served,  47* 
oral,  48. 

proof  of  service  of,  48. 
serving  of,  on  servants  or  agents,  47,  48. 
tenants  at  suiferance,  whether  entitled  to,  48. 
tenants  at  will  are  entitled  to,  42,  43. 

tenants  at  will,  what  sufficient  to  terminate  rights  of,  48,  48. 
to  whom  should  be  given,  45. 
trespassers  and  intruders  are  not  entitled  to,  40. 
waiver  of,  49,  50. 

NUISANOB. 

1*  HUIflAKCrBS  at  Oommon  Zaw< — ^Anything  offensive  to  the  sight, 
smell,  or  hearing,  erected  or  carried  on  in  or  near  a  public  place  where 
the  people  dwell  or  pass,  or  have  the  right  to  pass,  to  their  annoyance, 
is  a  nuisance  at  common  law.     (Ind.)     Miller  v.  Town  of  Syracuse, 

see. 

2.  NUISAKOE — Power  to  Declare  by  Statote. — ^The  state  may 
declare  what  may,  at  law,  be  deemed  a  nuisance.  (Me.)  Inhabitants 
of  Houlton  V.  Titeomb,  492. 

8.  INJUNOTIOK  Against  Nnlsanco— Municipal  Ordinance. — A  bill 
in  equity  cannot  ordinarily  be  maintained  for  the  mere  violation  of  a 
municipal  ordinance,  and,  to  authorize  an  injunction  against  a 
threatened  act  of  violation,  it  must  amount  to  a  nuisance  if  done. 
(Me.)     Inhabitants  of  Houlton  v.  Titeomb,  492. 

4.  NUISAKOE — ^injunction  Against. — Equity  will  restrain  by  in- 
junction the  threatened  violation  of  a  municipal  ordinance  when  such 
violation  contemplates  an  act  which  amounts  to  a  nuisance  at  law, 
not  because  the  act  is  a  violation  of  the  ordinance,  but  because  it  is 
a  nuisance.     (Me.)    Inhabitants  of  Houlton  v.  Titeomb,  492. 

5.  NUISAKOE — ^Injunction  Against — A  municipal  corporation 
may  enjoin  nuisances  or  threatened  nuisances  affecting  matters  with 
reference  to  which  a  portion  of  the  power  of  the  state  has  been  con- 
fided to  it.  But  the  right  is  limited  to  such  matters,  and  with  re- 
spect to  other  matters  the  right  depends  upon  the  same  conditions  as 
the  right  of  individuals,  namely,  special  damages.  (Me.)  Inhabit- 
ants of  Houlton  V.  Titeomb,  492. 

e.  NUISAKOE,  Bemoval  of. — A  court  of  equity  will  not,  except 
in  extreme  cases,  exercise  its  power  to  compel  the  removal  of  existing 
structures  upon  land,  though  they  may  constitute  a  nuisance,  but  will 
leave  the  plaintiff  to  his  remedy  at  law.  (Me.)  Whitmore  v.  Brown, 
464. 

7.    NUISAKOE,  Acquiescence  in,  Bemoval  of. — A  court  of  equity 
will  not  intervene  to  remove  an  alleged  nuisance  when  the  plaintiff 
Am.  St.  Bap.,  Vol.  120—73 
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has  long  tolerated  it,  but  will  leave  him  to  establish  hia  elaiiii  at  law. 
(Me.)     Whit  more  v.  Brown,  454. 

8.  NUI8AK0E — Stmctaies  on  Another's  Xrfoid. — ^The  mere  fact 
that  strnctures  are  or  will  be  erected  on  the  land  of  another  without 
the  required  statutory  license,  does  not  make  them  nuisances  or  out- 
laws to  be  lawfully  assailed  and  destroyed  by  anyone,  or  abated  at 
the  private  suit  of  any  person.     (Me.)     Whitmore  v.  Brown,  454. 

9.  NUI8AKGE  —  Erection  of  Building— Injunction  Against. — A 
court  of  equity  will  not,  at  the  suit  of  a  private  {person,  restrain  the 
erection  of  a  building  on  the  land  of  another,  not  in  fact  a  nuisance^ 
merely  because  its  erection  is  forbidden  by  statute  or  ordinance. 
(Me.)     Whitmore  v.  Brown,  454. 

10.  NUISANCE. — Structures  on  Land  of  another  lessening  plain- 
tiff's enjoyment  thereof  for  residence  purposes,  and  also  lessening 
its  commercial  value,  do  not  give  a  right  to  an  abatement  of  them 
as  a  nuisance,  or  even  to  damages.     (Me.)     Whitmore  v.  Brown,  454. 

11.  NUISANCE — Structures  on  Land. — A  land  owner,  to  enable 
him  to  have  structures  upon  the  land  of  another  declared  a  nnisanee, 
must  show  that  they  infringe  some  individual  right  recognized  by 
the  law  as  a  legal  private  right  of  his.  That  thev  infringe  the  legal 
rights  of  others  gives  him  no  cause  of  action.  (Me.)  Whitmore  ▼ 
Brown,  454. 

12.  NUISANCE. — Structures  Inftlnglng  Public  Bigbts  only,  such 
as  navigation  and  boatinf^  can  be  dealt  with  only  by  the  public,  by  a 

Eroceeding  in  the  name  of  the  state,  or  by  some  authorized  person  in 
ehalf  of  the  public.    An  individual  affected  has  no  separate  right 
of  action  in  his  own  name.     (Me.)     Whitmore  v.  Brown,  454. 

IS.  NUISANCE. — ^Prozlniity  or  Ugliness  of  Ottierwise  Haxmlsss 
Structures  upon  the  land  of  another,  although  they  obstruct  the  view 
of  the  adjoining  owner,  do  not  constitute  them  a  nuisance.  The  hurt 
to  plaintiff  must  come  from  the  structure,  qua  nuisance,  to  give  him 
a  cause  of  action.     (Me.)     Whitmore  v.  Brown,  454. 

14.  NUISANCE — ^Injunction  Against  Erection  of  Structure. — ^To 
enable  a  plaintiff  to  have  a  wharf  on  the  land  of  another  declared  a 
nuisance  and  the  extension  thereof  enjoined,  on  the  ground  that  it 
materially  impedes  the  passage  by  water  to  and  from  his  land,  the 
proof  of  that  fact  must  be  clear  and  convincing.  (Me.)  Whitmore 
▼.  Brown,  454. 

Note. 

Nuisances  cannot  be  created  by  mere  declaration  of  common  eouneil, 

374. 
municipal  corporations,  acts  offensive  to  the  sense  of  decency 

may  be  declared  to  be  by,  375,  376. 
municipal  corporations,  amusements  which  may  be  declared  to  be 

by,  376. 
municipal  corporations,  billboards  which  may  be  declared  to  be 

by,  376. 
municipal  corporations,  cemeteries,  whether  may  be  declared  to 

be  by,  378. 
municipal  corporations,  buildings  which  may  be  declared  to  be 

by,  375,  377,  378. 
municipal   corporations,    conclusiveness   of   ordinances    declaring 

things  to  be,  378. 
municipsd  corporations,  discretion  vested  in  to  declare  what  are, 

375. 
municipal  corporationS|  hog-pens,  whether  may  be  declared  to  be 

by,  377. 
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Hnlsances,  municipal  eorporations,  laundrieB,  whether  may  be  declared 

to  be  by,  373. 
municipal  corporations,  lime-kilns,  whether  may  be  declared  to 

be  by,  377. 
municipal  corporations,  limitation  upon  powers  of  to  declare  what 

are,  372,  373. 
municipal  corporations,  manufactories  and  machinery  which  may 

be  declared  to  be  by,  375. 
municipal  corporations,  negro  churches,  whether  may  be  declared 

to  be  by,  377. 
municipal  corporations,  power  conferred  upon  in  general  terms  to 

declare  what  are,  372. 
municipal  corporations,  smoke,  whether  m^y  be  declared  to  be 

by,  377. 
municipal  corporations,  smoking  in  the  street-cars,  whether  may 

be  declared  to  be  by,  375,  376. 
municipal  corporations,  trades  and  oeeupations  which  may  be  de- 
clared to  be  by,  374. 
municipal   corporations,   trees   growing   in   the   streets,   whether 

may  be  declared  to  be  by,  376. 
municipal  corporations,  unsightly  objects  declared  to  be  by,  376. 
municipal  corporations,  what  may  be  declared  to  be  by,  385. 
municipal  corporations,  what  may  not  be  declared  to  be  by,  376- 

378. 
municipal  eorporations,  wooden  awnings,  whether  may  be  declared 

to  be  by,  378. 

OFncEBa 

De  Facto  Offlcers — Salaries, 

1.  PUBLIO  OFFIOEB. — ^The  Acts  of  a  De  Facto  Officer  are  Valid 
Only  so  far  as  concerns  the  public.  If  he  performs  services  or  duties, 
no  matter  how  faithfully,  he  cannot  maintain  any  action  to  recover 
the    emoluments.     (Utah)     Tanner  v.   Edwards,   919. 

2.  FUBLIG  OFFICEBS — ^Blght  of  De  Jure  Officer  not  Impaired  by 
the  Payment  of  His  Salary  to  Another. — ^The  wrongful  payment  of  the 
emoluments  or  salary  to  a  de  facto  officer  does  not  impair  the  de  jure 
officer's  right  to  it,  nor  his  right  to  recover  from  the  state  or 
municipality  which  made  the  wrongful  payment.  (Utah)  Tanner  t. 
Edwards,  919. 

S,  FUBUO  OFFIOEB^  Bight  of  to  Salary  Whether  He  Perf  omui 
the  Duties  or  not« — The  right  of  an  officer  who  has  been  appointed, 
commissioned  and  qualified,  and  is  an  officer  de  jure,  to  his  salary 
cannot  be  successfully  denied  on  the  ground  that,  during  the  time 
for  which  the  salary  was  sought,  he  was  not  discharging  the  duties 
of  the  office,  and  its  duties  were  being  discharged  by  the  officer  de 
facto  to  whom  the  salary  has  been  paid.  (Utah)  Tanner  t*  Ed- 
wards, 919. 

LiabiUty  of  JudMdl  Offloen. 

Bee  Constitutional  Law. 

4.  JUDICIAL  OFFICEBS,  Inability  of^ — ^A  public  officer  acting 
judicially  or  in  a  quasi  judicial  capacity  cannot  be  made  personally 
liable  in  a  civil  action  unless  the  act  complained  of  is  willful,  corrupt 
or  malicious,  or  without  his  jurisdiction.  (Utah)  Qarif  t.  Smith. 
924. 

lAaibiUty  of  Sureties, 

5.  OFFICIAI.  BONDS— Tiiablllties  of  Sureties.— The  liability  of 
the  sureties  on  an  official  bond  is  to  be  determined  by  the  terms  of 
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the  bond  itself,  and  saeh  termB  cannot  be  extended  beyond  tbe  reuom- 
able  meaning  thereof  eonstmed  with  reference  to  the  purposes  con- 
templated bj  the  law  requiring  the  bond.  (Fla.)  Jennings  y.  Bobe, 
156. 

6.  OFFICIAL  BONDS— Breach  of. — ^Making  an  applieation  for 
fees  earned  and  unlawfully  collecting  from  the  county  money  as  fees 
in  excese  of  those  allowed  by  law  do  not  constitute  a  breach  of  a 
constable's  bond  conditioned  that  he  "shall  diligently  and  faith- 
fully perform  aU  the  duties  of  his  said  office  as  prescribed  by  law." 
(Fla.)    Jennings  t.  Bobe,  156. 

Bemoval  of  O^icers, 

7.  MUHICIFAIi  0OBPOBATIOllB»  Avtboritj  of,  to  Bemore  Offi- 

cars. — ^In  the  cities  and  towns  of  Massachusetts  there  is  no  power  to 
remove  public  officers,  such,  for  instance,  as  members  of  the  board  of 
health,  except  what  is  given  by  statute.  Therefore,  the  power  to 
remove  is  not  vested  in  the  voters  in  a  town  meeting  assembled. 
(Mass.)     Attorney  General  v.  Stratton,  527. 

Bee  Attachment,  6-8;  Constitutionai  Law,  10-lS. 

OBDINAKOE& 

8oe  Municipal  Corporations^  84-38. 

PAItENT  AMD  OHUJX 

PABEMT  AHD  OHUJX— Master  and  Senrant— Principal  sad 
Agent — Torts  of  Ohild. — ^A  parent,  merely  as  such,  is  not  liable  for  the 
torts  of  his  child;  but  he  may  be  liable  upon  the  relation  of  principal 
and  agent,  or  master  and  servant.     (Ind.)     Broadstreet  v.  Hall,  356. 

PABOL  TO  VABT  WBinNG. 
Bee  Evidence,  7-lQ. 

PABTRIOH. 

L  PABTITION. — BeTBrsionen  and  Brnnafndemnen  owning  Inter- 
ests in  fee  in  land  subject  to  an  unexpired  life  estate  are  entitled  to 
partition.     (111.)     Deadman  v.  Yantis,  291. 

2.  PABTITION^ — Sale  Should  not  be  Made  for  the  purposes  of 
partition  unless  necessary  in  order  to  protect  the  parties  from  serious 
loss.     (Wis.)     Idema  v.  Gomstock,  1027. 

8.  PABTITIOK  OB  SAI2 — ^Test. — ^The  established  test  of  whether 
a  partition  in  kind  would  result  in  great  prejudice  to  the  owners  if 
whether  the  value  of  the  share  of  each  in  ease  of  a  partition  would 
be  materially  less  than  his  share  of  the  monev  equivalent  that  could 
probably  be  obtained  for  the  whole.  (Wis.)  Idema  v.  Oomstoek, 
1027. 

4.  PABTinON  OB  SALE.— Burden  of  Psoof  to  establish  the 
necessary  requisites  to  a  sale  of  land  rather  than  a  partition  in  kind 
is  on  the  party  alleging  the  necessity  and  advisability  of  such  sale. 
(Wis.)     Idema  ▼.  Comstock,  1027. 

6.  APFBAL. — A  Defendant  In  Partition  whose  answer  merely  as- 
serts that  she  is  the  owner  of  the  undivided  one-fourth  of  the  laod 
sought  to  be  partitioned  and  denies  the  allegations  of  the  bill  that 
she  is  not  entitled  to  any  interest  therein,  has  no  right  of  appeal,  in 
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tlie  abflenee  of  a  eross-bill,  from  a  decree  dismisBing  the  bill*    (BL) 
Manternaeb  t*  Studt,  310. 

PASTUBINa  LIVESTOOK. 

See  Animala. 

PAYMENT. 

PAYMENT  BY  MISTAKE — ^Becovwy  of  Monty.—The  role 
that  money  paid  ander  a  mutual  mistake  of  fact  can  be  recovered 
back  ia  not  applicable  where,  under  an  assumption  of  fact  known  to 
both  parties  to  be  doubtful,  a  voluntary  payment  has  been  made  in 
extinguishment  of  a  claim.  (Iowa)  New  York  Life  Ina.  Co.  v.  Chit- 
tenden,  444. 

PHYSICIANS  AND  SUBGEONS. 

1.  PHYSICIANS — Implied  Contract  to  Fay  for  Services. — ^A  prom- 
ise to  pay  a  physician  for  his  services  is  not  implied  from  the  mere 
fact  that  a  father  calls  him  to  attend  his  sick  son,  who  is  a  man 
of  mature  age;  but  if  the  eircumstancee  or  conditions  are  such  as  to 
lead  the  physician  to  believe,  and  to  charge  the  father  with  knowledge 
that  the  physician  does  believe,  that  the  father  is  undertaking  to 
pay  for  the  services  to  be  rendered,  the  father  is  liable  under  an  im- 
plied contract.     (Mo.)     Morrell  v.  Lawrence,  660. 

2.  PHYSICIANS — Compensation— Wealth  of  Patient. — If  a  physi- 
cian is  entitled  to  recover  for  services  rendered  his  patient,  he  is 
entitled  to  recover  only  the  reasonable  value  thereof,  whether  the 
patient  is  a  poor  man  or  a  man  of  great  wealth.  (Mo.)  Morrell  v. 
Lawrence,  660. 

3.  PHYSICIANS — Compensation — ^Wealth  of  Patient. — The  jury 
in  estimating  the  reasonable  value  of  the  services  rendered  by  a 
physician  to  his  patient,  have  no  concern  with  the  question  of  the 
patient's  ability  to  satisfy  the  judgment.  (Mo.)  Morrell  v.  Law- 
rence, 660. 

4.  PHYSICIANS — Compensation — Wealth  of  Patient. — ^If,  in  an 
action  by  a  physician  to  recover  for  his  services,  the  defendant  intro- 
duces evidence  to  show  that  the  physician  was  accustomed  to  charge 
smaller  fees  for  similar  services  than  those  sued  for,  the  latter  has 
the  right  to  show  in  rebuttal,  if  such  is  the  fact,  that  the  smaller 
fees  were  charged  to  poor  men  because  of  their  poverty,  and  that  the 
defendant's  financial  condition  justified  a  charge  for  fair  and  reason- 
able compensation,  and  this  is  as  far  as  the  wealth  of  the  defendant 
can  be  shown.     (Mo.)     Morrell  v.  Lawrence,  660. 

6.  PHYSICIANS — Compensation — ^Eyidence. — A  physician  in  an 
action  to  recover  for  services  rendered  his  patient  is  entitled  to 
show  that  he  is  a  physician  of  learning  and  skill,  and  that  fact  should 
be  taken  as'  an  element  in  estimating  the  reasonable  value  of  the 
services  rendered,  but  he  has  no  right,  in  such  case,  to  show  what  his 
general  professional  reputation  as  a  physician  is.  (Mo.)  Morrell  v. 
Lawrence,  660. 

6.  PHYSICIANS — Compensation — ^Wealth  of  Patient — ^Evidence. — 
If  a  physician  sues  a  father  on  an  implied  promise  to  pay  for  pro- 
fessional services  rendered  his  son,  and  such  physician  knew  in  a 
general  way  the  financial  standing  of  both  father  and  son,  it  is  error 
to  exclude  evidence  offered  to  show  that  such  son  was  a  man  of  con- 
siderable fortune  and  amply  able  to  pay  for  the  services  rendered. 
<Mo.)     Morrell  ▼.  Lawrence,  660. 
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1.  PUSABINO. — ^A.  Demmrer  AdmltB  m  Agreemsnt  ms  Alleged, 
together  with  all  other  facta  properlj  pleaded.  (Utah)  Beams  t. 
Tajlor,  930. 

2.  BEUL  OF  PABTIOUXABS. — ^The  Object  of  a  Bill  of  particolan 
is  to  inform  the  defendant  of  the  claim  he  is  called  upon  to  defend 
againat.     (HI.)     McKinnie  ▼.  Lane,  338. 

3.  BILL  OF  PABTI0ULAB8. — ^The  Effect  of  a  BiU  of  partieolars 
IB  to  limit  and  restrain  the  plaintiff^  on  the  trial,  to  the  proof  of  the 
particular  cauaea  of  action  therein  mentioned.  (HI.)  McKinnie  ▼. 
Lane,  338. 

4.  BILL  OF  PABTIOULABS. — ^Tbe  Amendment  of  a  Bill  of  Par- 
ticulars in  assnmpeit  should  be  permitted  where  the  bill  states  that  the 
balance  of  the  amount  was  to  be  given  in  goods  at  agreed  prices, 
while  the  OTidenee  shows  ti^t  pajment  was  to  be  in  goo&  or  in  cash. 
(lU.)     McKinnie  t.  Lane,  838. 

See  Aetiona. 


1.  PLEDGE — Collateral  Becnrity— ]>atar  to  Hake  Available;— If  a 

bond,  note,  bank  stock,  or  accepted  order  on  a  third  person  is  trans- 
ferred and  delivered  to  a  creditor  as  collateral  security,  it  is  the  dutT 
of  the  pledgee  to  use  reasonable  care  and  diligence  to  make  such  col- 
lateral available  and  effectual  for  the  purpose  for  which  it  was 
pledged,  and  if  through  his  negligence  or  wrongful  act  or  omission, 
the  collateral  is  lost,  he  is  accountable  and  liable  to  the  pledgor  for 
its  value.     (Mo.)     National  Exch.  Bank  v.  Kilpatric,  689. 

2.  PLEDaE — Collateral  Soeuxltsr— Loss  of  Throng  Negligence.— 

If  the  payment  of  a  note  given  to  a  bank  is  secured  by  the  pledge  of 
bank  stock  as  collateral  security,  and  when  such  bank  stock  is  worth 
par  value^  the  pledgor  directs  the  bank  holding  the  note  to  s^  sueb 
stock  and  apply  the  proceeds  on  the  note,  and  the  bank  fails  and 
neglects  to  do  so,  it  must,  in  the  event  that  the  bank  stock  subse- 
quently becomes  worthless,  bear  the  loss,  the  amount  of  which  must 
be  credited  on  the  note.  (Mo.)  National  £zeh«  Buik  v.  Kilpatzie, 
689. 

PBINCIPAL  AND  AQENT. 

1.  PBINCIPAL  AND  AQEMT  —Inquiry  as  to  the  Extent  of  the 
Latter *8  Authority. — One  seeking  to  acquire  title  to  cheeks  by  the 
indorsement  of  an  agent  of  the  payee  is  bound  to  inquire  and  ascer- 
tain the  extent  of  his  authority.  (Mass.)  A.  Blum  Jr.'s  iSons  v. 
Whipple,  553. 

2.  PBINCIPAL  AND  AaENT—Lacheft— Delay  in  Oirlnir  Notice 
of  an  Unauthorized  Indorsement  of  Checks^ — Where  an  agent  haviog 
checks  of  his  principal  in  his  possession,  without  authority  to  indorse, 
transfer  or  collect  them,  proceeds  to  negotiate  and  indorse  them,  and 
to  collect  the  proceeds,  which  he  embezzles,  there  is  no  duty  on  the 
part  of  the  principal  to  give  prompt  notice  of  the  want  of  the  agent's 
authority,  nor  does  the  failure  to  do  so  for  two  years  constitute  a 
ratification  of  the  agent's  acts,  or  prevent  the  recovery  by  the  prin- 
cipal of  a  person  to  whom  the  checks  were  indorsed  and  who  has 
received  the  proceeds  thereof.  (Mass.)  Blum  Jr.'s  Sons  v.  Whipple, 
553. 

S.  AGENCY. — ^Whatever  Evidence  has  a  Tendency  to  prove  an 
agency  is  admissible,  even  though  it  be  not  full  and  satisfactory,  and 
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it  is  the  province  of  tbe  jnry  to  past  upon  it.     (Iowa)     Joyee  Co.  ▼. 
JRohan,  410. 

4.  AGENCY. — ^Wlien  On«  Knowingly  and  Witbont  Dissent  per- 
mits another  to  act  as  his  agent,  the  capacity  will  be  conolusiyely 
presumed.     (Iowa)    Joyce  Co.  ▼.  Bohan,  410. 

Bee  Brokers;  Insane  Persons;  Factors;   Mortgages,  8-9. 

FBOBATB  OOUBXa 
See  Courts,  4. 

PBOBATB   PBOCEEDIK08. 

See  Executors  and  Administrators;  Willa. 

PBOOESS. 

1.  PBOOESS— Service  on  Minors. — Jurisdiction  of  minor  defend- 
ants in  a  proceeding  by  an  administrator  to  sell  land  to  pay  debts  of 
the  estate  is  not  acquired  by  leaving  a  copy  of  the  summons  with  their 
mother  and  informing  her  of  its  contents,  when  she  is  a  creditor  of 
the  estate,  and  the  real  party  in  interest,  having  resigned  her  office 
as  administratrix  in  order  to  purchase  at  the  sale.  (Ql.)  Manter- 
nach  V.  Studt,  310. 

2.  PBOOESS— Presumption  in  Support  of  Jurisdiction. — ^Where  a 
deeree  in  chancery  is  entered  at  a  term  subsequent  to  the  return  term 
and  recites  due  service  of  process,  but  the  return  on  the  summons  is 
insuf&cient,  the  finding  in  the  decree  will  be  supported  by  the  pre- 
aumption  that  a  second  summons  was  issued  and  served  for  the  term 
at  which  the  decree  was  entered;  but'no  such  presumption  can  be  in- 
dulged where  the  decree  was  entered  at  the  return  term  of  the  sum- 
mons, in  which  case  the  recitals  in  the  decree  cannot  prevail  if  the 
summons  and  return  show  the  court  was  without  jurisdiction.  (Bl.) 
Mantemach  y.  Studt,  810. 

See  Corporations,  14-16. 

qUITOLAIM  DEED. 

See  Deeds,  7-10. 

BAILBOADS. 

JnferpretatUm  of  Charten, 

1.  BAILBOADS— Oonatruction  of  Oharter. — Charters  of  public  cor- 
porations are  construed  strictly  against  the  corporations  and  liberally 
hi  favor  of  the  public.     (Minn.)     State  v.  St.  Paul  etc.  By.  Co.,  581. 

Unguarded  Twmiahles. 

2.  BAILBOADS — ^Turntables — ^Injury  to  Children. — ^If  a  railroad 
company  erects  a  turntable  in  its  own  yard  in  a  populous  part  of  a 
city  and  leaves  it  unlocked  when  not  in  use,  it  owes  the  duty  to  a 
trespassing  child  attracted  thereto  through  an  open  gateway  not  to 
injure  him  intentionally,  but  it  is  under  no  active  duty  to  take  care 
of  him,  either  by  keeping  him  out  of  the  yard,  or  by  protecting  him 
from  injury  after  he  has  entered  it  from  his  own  acts,  or  the  acts 
of  others,  who,  like  himself,  have  entered  without  permission.  (Pa.) 
Thompson  y.  Baltimore  etc.  B.  B.  Co.,  897. 
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CanstruetUm  of  Crossingi. 

8.  BAILBOADS — Statutes  Beqnirlng  Oonstractlon  of  Crossinss.^ 
In  the  exercise  of  the  police  power,  a  state  maj  compel  a  railroad  com- 
pany to  construct  and  maintain,  at  its  own  expense,  suitable  crossings 
at  street  and  highway  intersections,  whether  the  highway  is  laid  out 
before  or  after  the  construction  of  the  railway,  and  whether  the  cross- 
ing is  at  grade,  or  below  or  above  the  tracks.  (Minn.)  State  ▼«  BL 
Paul  By.  Co.,  681. 

4.  BAIIiBOADS — Constmctioii  of  Statnto  Providing  for  GrooB- 
Ings. — ^A  provision  in  the  charter  of  a  railway  company  that  the  said 
company  shall  have  the  right  and  authority  to  construct  their  said 
railroad  and  branches  upon  and  along,  across,  under  or  over,  any  public 
or  private  highway,  road,  street,  plank  road,  or  railroad,  if  the  same 
shall  be  necessary;  out  the  said  company  shall  put  such  highway,  road, 
street,  ]plank  road,  or  railroad^  in  such  condition  and  state  of  repair  as 
not  to  impair  or  interfere  with  its  free  and  proper  use,"  applies  to 
streets  and  highways  laid  out  subsequently  to  the  construction  of  the 
railroad.     (Minn.)     State  v.  St.  Paul  etc  By.  Oo.^  581. 

6.  BAILBOADS — ^Dnty  to  Ooiutract  OrossiiigB — ^The  right  of  the 
state  to  lay  out  and  open  new  streets  is  a  condition  attached  by  impli- 
cation of  law  to  the  charter  and  franchise  of  a  railway  company,  and 
the  obligation  of  the  company  to  maintain  crossings  in  good  eonditioa 
at  street  intersections  is  a  continuing  one,  follows  the  franchise,  and 
applies  to  new  streets  or  highways  as  they  come  into  exiatenee. 
(Minn.)     State  v.  St.  Paul  etc.  By.  Co.,  581. 

6.  BAIIiBOADS — Safe  OrosstngB — ^Police  Power. — A  bridge  over 
railroad  tracks  at  their  intersection  of  a  public  street  is,  when  neces- 
sary to  make  the  crossing  safe  for  use,  a  ''safety  device"  which  the 
state  may,  in  the  exercise  of  its  police  power,  require  the  railway  com- 
pany to  construct  and  maintain  at  its  own  expense  (Minn.)  State 
V.  St.  Paul  etc.  By.  Co.,  581. 

7.  BAIIiBOADS — Safe  Crossings. — ^The  Biglht  of  tbe  State  to  re- 
quire a  railroad  company  to  construct  bridges  at  crossings  where  the 
public  safety  requires  them  is  a  part  of  the  police  power,  which  can 
neither  be  contracted  away  nor  lost  by  inaction  on  the  part  of  the 
public  authorities.     (Minn.)     State  v.  St.  Paul  etc  By.  Co.,  581. 

Liability  for  Killing  lAvestodk, 

8.  BAILBOADS— LiabUlty  for  Killing  Stock— Pann  Crossings.— A 

railroad  company  is  not  liable,  unless  negligent,  for  injury  to  or  tho 
killing  of  animals  that  enter  upon  its  tracks  by  a  gate  of  a  private 
farm  crossing.     (Ind.)     Chicago  etc  By.  Co.  v.  Bamsey,  379. 

9.  BAILBOADS— Liability  for  KiUing  Stock— ESntries  upon  mgtX 
of  Way. — ^A  railroad  company  is  not  liable,  unless  negligent,  for  killing 
stock  which  first  entered  upon  its  unf enced  right  of  way,  but  after- 
ward crossed  the  land  of  others  and  again  entered  upon  such  right  of 
way  through  a  gate  at  a  private  farm  crossing.  (Ind.)  Chicago  etc 
By.  Co.  V.  Bamsey,  379. 

10.  BAIIiBOADS— Duty  as  to  Stock  WrongfnUy  on  Track. — ^A  rail- 
road company  owes  no  duty  to  be  on  the  lookout  for  cattle,  wrong- 
fully and  unexpectedly,  on  its  right  of  way.  (Ind.)  Chicago  etc 
By.  Co.  V.  Bamsey,  379. 

11.  BAILBOADS— Liability  for  KiUing  Stock— Negligence  whoa 
Question  of  Fact. — ^If  an  engineer  in  charge  of  a  locomotive  actually 
saw  cattle  on  the  track,  and  could  have  stopped  the  train  with  reasoa- 
able  effort  and  safety  and  thus  have  ayoided  killing  them,  the  question 
whether  his  failure  to  do  so,  under  the  circumstances,  eonstituteid  negU* 
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genee,  is  a  qnestion  of  fact.  (Ind.)     Chicago  etc.  By.  Co.  ▼.  Bamsej, 
379. 

12.  SAILBOAD8— KUIlng  of  Stock— Clkmtrl1>iitoTy  Negllgence.--Iii 
an  Action  against  a  railroad  company  for  killing  horses,  the  question 
whether  their  owner  was  guilty  of  contributory  negligence  in  turn- 
ing them  cut  to  graze  upon  nninclosed  land  near  the  depot  ii  for 
the  jury.     (Or.)     Wilmot  ▼.  Oregon  B.  B.  Co.,  840. 

Fencing  Track  and  Station  Grounds. 

13.  BAILBOAD&— Dnty  to  Fence  Track — Statloii  Qronnds. — ^The 
statutory  duty  of  a  railroad  company  to  fence  its  tracks  does  not 
extend  to  depot  grounds,  because  the  purposes  for  which  they  are 
used  and  the  public  convenience  are  inconsistent  with  the  obligation 
to  fence  at  that  point.     (Or.)     Wilmot  t.  Oregon  B.  B.  Co.,  840. 

14.  BAILBOAD&— Duty  to  Fence  Depot  Grounds. — ^Whether  it  is 
the  duty  of  a  railway  company  to  fence  its  right  of  way  at  its  depot 
grounds  is  a  question  of  law  for  the  court.  (Or.)  Wilmot  y.  Oregon 
B.  B.  Co.,  840. 

15.  BAILB0AD8 — mifenced  Depot — ^Killing  of  Stock. — ^Where  the 
law  requires  railroad  companies  to  fence  their  tracks  except  at  depot 
grounds,  the  question  whether  unfenced  land  where  animals  killed 
by  a  moving  train  entered  the  right  of  way  is  a  part  of  such  ground<< 
is  for  the  jury,  when  the  evidence  is  conflicting  and  such  that  differ- 
ent inferences  may  be  drawn  therefrom.  (Or.)  Wilmot  v.  Oregon  K. 
B.  Co.,  840. 

16.  BAILBOAD — ^Depot  Grounds  Defined. — ^The  depot  or  station 
grounds  of  a  railway  company  is  the  place  where  passengers  get  on 
and  off  the  trains  and  freight  is  loaded  and  unloaded,  including  all 
grounds  reasonably  necessary  or  convenient  to  that  purpose,  together 
with  necessary  tracks,  switches,  and  turnouts  for  handling  and  mak 
ing  up  trains,  storing  cars,  and  the  like,  and  so  much  of  the  main 
track  outside  the  switches  as  is  requisite  for  the  proper  handling  of 
trains  at  the  station.     (Or.)     Wilmot  v.  Oregon  B.  B.  Co.,  840. 

17.  BAILBOADS — Station  Grounds — ^Evidence  of  What  are.— 
Where  grounds  have  been  appropriated,  surveyed  and  set  apart  by  a 
railway  company  for  station  or  depot  purposes,  it  affords  strong,  if 
■ot  conclusive,  evidence  that  their  boundaries  and  extent  are  such  as 
and  no  more  than  are  necessary  and  proper,  and  their  limits  should 
not  be  curtailed  or  extended  by  the  court  or  jury  unless  in  a  very 
clear  case.     (Or.)     Wilmot  v.  Oregon  B.  B.  Co.,  840. 

See  Carriers. 


See  Evidence,  7. 


!•  BECEIVSBS — 7iiil8diction  of  Equity  to  Adjndlcato  Olainis. — 
The  jurisdiction  of  a  court  of  equity,  having  attached  by  the  ap- 
pointment of  a  receiver  to  protect  the  equitable  rights  of  creditors 
of  a  concern,  will  be  retained  to  do  complete  justice  and  fully  ad- 
minister upon  the  property;  and  in  so  doing  the  court  may,  if  it 
sees  proper,  adjust  claims  against  the  property,  arising  either  out  of 
contract  or  tort,  and  make  all  proper  orders  in  respect  to  the  time 
and  manner  of  their  payment.    (HI.)    Shedd  v.  Seef  eld,  269. 
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2.  BfiOEIVEBfl — SofofeoiMBt  of  Claims  for  Toxt& — A  court  of 
equitj  that  has  appointed  a  receiver  has  jurisdiction  to  entertain  an 
Intervening  petition  presenting  a  eUum  for  damages  oecasioned  bj  an 
alleged  tort  of  the  receiver,  adjudicate  the  claim,  and  wuikm  a  inal 
order  for  its  payment     (QL)    Shedd  t.  Seefeld,  SO0. 

Note. 

BscelTsrs  are  not  insurers  of  the  safety  of  property  in  their  ehaif% 

278. 
care  and  prudence  required  of,  278. 
contempt  of  court,  liability  of,  to  punishment  for,  279. 
courts  appointing,  when  may  adjust  claims  against,  281,  288. 
depositing  money  in  bank,  liability  for  loss  of,  278. 
employ^,  liability  of  in  their  official  capacity  for  torts  of,  280, 
judgments  against,  form  in  which  should  be  entered,  &81. 
liability  of,  for  contempt  of  court,  279. 
liability  of,  for  negligence  and  other  torts,  280. 
liability  of,  for  negligence  of  themselves  and  their  agents,  279. 
liability  of,  for  taking  possession  of  the  property  of  a  stzaagsr 

to  the  suit,  279. 
liability  of,  for  torts  committed  before  their  appointment^  279. 
liability  of.  for  trespass  or  conversion,  279. 
liability   of,   general   rules   controlling,  278. 
liability  of,  manner  of  enforcing,  281,  282. 


NOTIOE.— Becitals  in  Beoorded  Deeds  not  eonstitnting  finks 
in  the  chain  of  title  of  a  judgment  debtor  and  to  which  he  is  not  a 
party,  purporting  to  show  equities  in  third  persons^  are  not  notis* 
to  him  thereof.     (Fla.)     Mansfield  v.  Johnson,  159. 

See  Attachment,  4-5;  Mortgages,  6-9« 
Note. 

Redemptions,  constitutionality  of  laws  granting  or  interfering  with 

right  of,  479,  480. 
Beform  Schools  and  Beformsftoriss  are  not  prisons,  953. 

constitutionality  of  statutes  providing  for  confinement  in  with- 
out trial  and  for  an  indennite  term,  953-958. 

jury  trial,  commitment  of  minors  to,  without,  953. 

local  and  special  legislation,  statutes  providing  for  are  not,  958. 

notice  to  parent  of  proceedings  for  confinement  of  ehildrcm  in, 
958-960. 

parent,  depriving  of  custody  of  children  by  confinement  in,  958- 
960. 

parents,  adjudication  of  courts  committing  children  to,  is  not 
conclusive  on,  960. 

punishment,  confinement  in  is  not  a,  954-956. 

punishment,  confinement  of  minors  in,  is  not  a  emel  or  nnnsnal, 
957. 

SEFOBMATIOK  OF  DEEDa 

DEEDS — ^Bef  onDatio&  as  Against  Minors. — ^Where  real  estate 
is  bought  for  its  full  value,  and  the  grantors  understand  that  they  are 
selling  and  the  grantees  understand  that  they  are  purchasing  a  fee  title, 
but  by  mistake  words  creep  into  the  deed  which  defeat  such  intentioa, 
it  is  not  inequitable  or  unjust  to  correct  the  deed  by  striking  out  those 
words.     (UL)     Teel  T.  Dunnihoe,  319. 
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.  BES  JXTBIOATA. 

Bee  Judgments,  5-14. 

BOBBEBT. 

1.  BOBBEBT,  Force  and  Fear  Essential  to.— Whenever  the  ele- 
ments of  force  and  being  put  in  fear  enter  into  the  taking  and  are  the 
cause  inducing  the  owner  of  personal  property  to  part  with  it,  the 
taking  is  robbery,  no  matter  how  slight  the  act  of  force,  or  the  cause 
creating  the  fear  may  be,  nor  by  what  other  circumstances  the  taking 
may  be  accomplished.     (Wash.)     State  v.  Parsons,  1003. 

2.  BOBBEBY — Obtaining  Money  by  Impersonating  Policeman  and 
Threatening  an  Arrest. — If  two  persons,  finding  a  third  in  an  intoxi- 
cated condition,  announce  themselves  as  policemen,  threaten  him  with 
arrest  for  drunkenness,  tell  him  he  must  go  to  jail  and  that  they 
must  search  him,  and  thereupon  go  through  his  pockets  and  take  money 
from  him,  he  not  resisting  because  he  believes  them  to  be  policemen 
and  that  they  will  inflict  personal  injury  on  him  unless  he  keeps  still, 
they  may  be  convicted  of  robbery.     (Wash.)     State  ▼.  Parsons,  1003. 

8.  BOBBEBY — ^Force,  Instruction  Concerning. — ^It  is  not  error  to 
charge  the  jury  in  a  prosecution  for  robbery  that  the  degree  of  force 
used  is  immaterial  as  long  as  it  was  sufficient  to  compel  the  prosecut- 
ing witness  to  part  with  his  property.  (Wash.)  State  t.  Parsons, 
1003. 

BT7KAWAY   TEAM. 
See   Highways. 

SALES. 

1«  SALES  FOB  OASH-— Delivery— -Passing  of  Title.— If  a  eontract 
of  sale  provides  for  payment  of  the  purchase  price  on  delivery  of  the 
artieles  sold,  and  the  seller  delivers  the  goods  but  the  buyer  fails 
to  pay,  the  right  of  property  does  not  pass  to  the  buyer,  but  remains 
with  the  seller,  who  may,  at  his  option,  reclaim  the  goods.  He  must 
exercise  such  option  as  promptly  as  the  situation  of  the  parties  will 
«Uow.  Otherwise  he  must  be  held  to  have  waived  his  right,  and 
can  only  thereafter  look  to  the  buyer  for  the  price.  (Pa.)  Freeh  v. 
Lewis,  864. 

2.  SALES  FOB  GASH— Delivery  Without  Payment— Subsequent 
Promise  to  Pay* — ^In  a  ease  of  a  sale  for  cash  where  delivery  is  made 
without  payment,  reliance  upon  a  subsequent  promise  to  pay  that 
leads  the  seller  to  refrain  from  asserting  his  right  to  retake  the  prop- 
erty, is,  in  itself,  a  waiver  of  the  right,  and  makes  absolute  a  delivery 
which  in  the  first  instance  was  conditional.  He  cannot  thereafter 
retake  the  goods,  and  can  look  to  the  buyer  only  for  their  price. 
(Pa.)     Prech  v.  Lewis,  864. 

8.  SALES  FOB  GASH — ^Delivery  Without  Payment. — ^Frand  and 
Artlflce  practiced  by  a  buyer  in  a  sale  for  cash,  where  delivery  is 
made  without  payment,  may  excuse  delay  in  attempting  to  retake  the 
property  after  delivery,  but  will  not  excuse  mistaken  confidence  re- 
posed in  the  buyer's  promises  to  pay.     (Pa.)     Freeh  v.  Lewis,  864. 

4.  SALES — ^Future  Delivery  Consideration — Option. — ^A  contract 
for  the  future  delivery  of  personal  property  is  void,  for  want  of  con- 
sideration and  mutuality,  if  the  quantity  to  be  delivered  is  conditioned 
by  the  will,  wish,  or  want  of  one  of  the  parties.  (Ind.)  Fowler 
Utilities  Co.  v.  Gray,  344. 
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5.  SALS — Tlin«  for  Deliwry. — If  tbere  la  no  Agreement  Itadiig  tte 
time  for  the  delivery  of  goods,  the  law  wilf  presume  delivery  to  be 
made  on  demand,  or  at  least  within  a  reasonable  time.  (TIL)  Me^ 
Kinnie  y.  Lane,  338. 

Note. 

Sales  of  personalty,  delivery  absolute  and  nneonditional  without  ex- 
acting payment,  870. 

of  personalty,  delivery,  intent  with  which  made  is  a  question  of 
fact,  870. 

of  personalty,  payment^  delay  in  demanding  return  of  goods^ 
when  does  not  waive,  879. 

ef  personalty,  payment,  illnstrations  of  eireumstanees  where  not 
waived  by  delivery,  876-879. 

of  personalty,  payment,  illustration  of  circumstances  waiving  by 
delivery  and  laches,  871-876. 

of  personalty,  payment,  laches  of  the  seller  in  not  promptly  re- 
quiring, 870-876. 

of  personalty,  payment,  when  not  necessary  to  pass  title,  869. 

of  personalty  to  be  paid  for  on  delivery,  when  does  not  pass 
title  until  payment,  869. 

of  personalty,  waiver  of  conditions  requiring  payment,  when  in- 
ferable, 870. 

on  conditions  to  be  performed  immediately,  title  does  not  pass  br 
deUvery,  869. 

SHEEP  IN8PECTOBS. 

See    Constitutional   Law,    10-13. 

SPECHTO   PEBFOBMANCB. 

1.  SPECIFIO    PEBFOBMANCB— Contract  to    ]>eliv0r    Stock.— 

Specific  performance  may  be  had  of  a  contract  to  deliver  stock,  the 
pecuniary  value  of  which  is  not  provable.  (Mo.)  Baumhoff  v.  St. 
Louis  etc.  By.  B.  Co.,  745. 

2.  SPECIFIC  PEBFOBMANCB— Bevocable  Contracts.— A  court  of 
equity  will  not  interfere  to  decree  the  specific  performance  of  a  con- 
tract where  the  power  of  revocation  exists.  (Lid.)  Fowler  Utilities 
Co.  V.  Gray,  344. 

3.  CONTBACTS — ^Determinable  at  Will— Spedflc  Performance- 
Injunction. — ^A  contract  which  can  be  terminated  at  the  will  of  one  of 
the  parties  without  liability  for  damages,  so  far  as  it  remains  ex- 
ecutory, is  not  binding  for  want  of  mutuality  and  its  performance 
cannot  be  enforced  in  equity,  either  by  way  of  specific  performance 
or  injunction.     (Ind.)    Fowler  Utilities  Co.  v.  Gray,  344, 

STATUTE  OF  FBAUDa 

See  Frauds,   Statute   of. 

STATUTE  OF  LIMITATIONS 

See  Limitation  of  Actions. 

STATUTES. 
Title  of  Jet. 

1.    CONSTITUTIONAL  LAW— TiUe  of  Acts— Snbject  Matter^^ 

Tho  effect  of  a  constitutional   requirement  that  ''each  law   enacted 
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in  tlie  legislature  shall  embrace  bnt  one  sabject  and  matter  properly 
connected  therewith,  which  subject  shall  be  briefij  expressed  in  the 
title,"  is  to  render  inoperative  any  provisions  contained  in  the  body 
of  an  act  that  is  not  fairly  included  in  the  sabject  expressed  in  the 
title,  or  not  matter  germane  to,  or  properly  connected  with,  that 
sabject.     (Fla.)     Ex  parte  Knight,  191. 

2.  OOKSTITIJTIOKAIi  LAW— Title  to  Actt--8ubject  Matter.— 
Under  a  constitutional  requirement  that  the  subject  matter  of  a 
statute  must  be  briefly  expressed  in  the  title,  only  such  provisions 
can  validly  be  incorporated  in  the  body  of  an  act  as  are  fairly  in- 
cluded in  one  subject  and  nuttter  properly  connected  therewith,  which 
subject  is  the  one  that  is  expressed  in  the  title  of  the  act,  and  may  be 
as  restrictive  as  the  legislature  desires  to  make  it.  (fla.)  Ex  parte 
Knight,  191. 

3.  COKSTITUnONAL  LAW— Bestrieted  Title  to  Act— Snbject 
Matter. — When  the  subject  expressed  in  the  title  to  a  legislative  act 
is  restricted,  only  those  provisions  that  are  fairly  included  in  such 
restricted  subject  and  matter  properly  connected  therewith  can  legally 
be  incorporated  in  the  body  of  the  act,  even  though  other  provisions 
besides  thoee  contained  in  the  act  could  have  been  included  in  one 
act  having  a  single  broader  subject  expressed  in  its  title.  (Fla.)  Ei 
parte  Knight,  191. 

4.  CONSTITUTIONAL  LAW— TiUe  and  Subject  Matter  of  SUt- 
ates — ^Interpretation. — In  determining  whether  provisions  in  an  act 
are  embraced  in  one  subject  and  matter  properly  connected  therewith, 
the  subject  to  be  considered  is  the  one  expressed  in  the  title  of  the 
act,  and  every  fair  intendment  and  reasonable  doubt  should  be 
yielded  in  favor  of  the  validity  of  the  act,  but  when  it  contains 
provisions  which,  after  yielding  all  fair  intendments  and  reasonable 
doubts,  are  clearly  not  embraced  in  the  subject  matter  of  the  act, 
as  expressed  in  the  title  or  in  matter  properly  connected  with  that 
subject,  such  provisions  are  inoperative  and  without  effect.  (Fla.) 
Ex  parte  Knight,  191. 

6.  CONSTITUTIONAL  LAW— Title  and  Snbject  Matter  of  Stat- 
utes.— ^If  the  subject  of  a  legislative  act  as  expressed  in  its  title  is 
restricted  to  the  subject  of  preventing  ''the  cutting  or  moving  of 
any  timber"  from  certain  lands,  a  provision  in  such  act  to  prevent 
'.'the  gathering  or  removing  any  turpentine  extracted  from  the  pine 
timber  so  cut  or  boxed"  on  such  lands  cannot  be  said  to  be  fairly 
included  in  the  subject  of  the  act  as  expressed  in  its  title  and  matter 
properly  connected  therewith,  and  it  is  inoperative  and  void.  (Fla.) 
£x  parte  Knight,  191. 

6.  STATUTES— Title  of  Act — "An  Act  Kelatlng  to  the  preserva- 
tion, propagation,  and  protection  of  game  animals"  is  sufficiently 
broad  to  embrace  all  kinds  of  deer,  whether  wild  or  tame.  (Mo.) 
State  ▼.  Weber,  715. 

Construction  of  8iatute$, 

7.  STATUTES — Constmction— The  Operation  of  Statutes  is  often 
.extended,  by  construction,  to  matters  of  subsequent  creation,  and  ap- 
plied to  conditions  that  accrue  after  their  passage,  as  well  as  to  those 
that  existed  before.     (Minn.)     State  v.  St.  Paul  etc.  By.  Co.,  581. 

8.  STATUTES — Construction. — Courts  may  Carry  a  Statute  beyond 
the  natural  import  of  its  words  when  essential  to  answer  the  purpose  of 
the  legislature.     (Minn.)     State   v.  St.  Paul  etc.  By.  Co.,  581. 

9.  STATUTES — Constmction. — ^The  Intention  of  a  Remedial  Stat- 
nte  will  always  prevail  over  the  literal  sense  of  its  terms.    Therefore, 
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when  the  ezpression  ie  special  or  particular,  but  the  reason  is  fenen], 
the  expression  is  deemed  general.  (Minn.)  State  ▼•  St.  Piol  ete. 
By.  Ccs  68L 

8TBEET  BAILWAYB. 

See   Carriers. 

SUBBOaATIOK. 

1.  StTBBOQATIOK  to  the  Bights  of  a  Hortgageei — A  parehaser 
of  real  property  whose  money  is  used  to  discharge  a  valid  lien  thereon 
is,  upon  the  fulnre  of  his  title,  subrogated  to  fiie  lien  so  diaehaiged. 
(Ark.)     Nefif  v.  Elder,  «7. 

2.  LIBOTATIOKS  OF  ACTIONS — Subrogation. — ^When  one  becomes 
entitled  to  be  subrogated  to  a  mortgage,  his  suit  to  enforce  the  right 
of  subrogation  need  not  be  brought  within  the  time  originally  allow- 
able to  foreclose  a  mortgage.  A  person  entitled  to  subrogation  may 
bring  his  suit  within  a  reasonable  time  after  notice  of  the  defect  in  his 
title,  though  the  time  within  which  the  original  mortgagee  might  have 
maintained  such  suit  to  foreclose  his  mortgage  has  passed.  (Ark.) 
Neff  ▼.  Elder,  67. 

TAXATION. 

Exemption  of  Public  Property, 

1.  MUNICIPAL  OOBPOBATIONE— Assessments  for  Public  Isi- 
provements,  Liability  of  School  Property  for. — Assessments  made  for 
the  purpose  of  laying  out,  widening  and  extending  a  public  street 
are  enforceable  against  real  property  owned  by  a  public  school 
district  and  used  solely  for  school  purposes,  where  the  assessment  is 
by  statute  to  be  apportioned  on  the  several  lots,  blocks,  tracts,  and 
parcels  of  land  found  to  be  benefited  thereby.  (Wash.)  In  n 
Howard  Avenue  North,  973. 

2.  ASSESSMENT,  Exemption  from  not  Implied  from  Exemption 
from  Taxes. — The  provision  of  the  state  constitution  exempting  school 
districts  from  taxation  does  not  exempt  their  property  from  special 
assessments  made  to  pay  for  street  improvements.  (Wash.)  la  re 
Uoward  Avenue  North,  973. 

Tax  of  License — Nonresident  Sheep  Oumers, 

3.  TAXATION — ^Distinction  Between  Tax  and  Lieoise. — The  dis- 
tinction between  a  tax  upon  a  business  or  property  and  a  liceose  h 
that  the  former  is  exacted  by  reason  of  the  fact  that  the  business  is 
carried  on  or  the  property  is  within  the  jurisdiction  of  the  taxiag 
power,  while  the  latter  is  required  as  a  condition  precedent  to  the 
right  to  carry  on  such  business  or  have  such  property  within  the  jur- 
isdiction.    (Or.)     Reser  v.  Umatilla  Co.,  815. 

4.  TAXATION  of  Sheep  of  Nonresident  Owners. — ^A  statute  im- 
posing a  tax  of  a  certain  sum  upon  each  sheep  brought  into  the  state 
by  nonresident  owners,  which  does  not  confer  any  special  privilege  on 
such  owners  nor  make  the  payment  of  the  tax  a  condition  precedeat 
to  the  right  to  bring  sheep  into  the  state,  is  essentially  a  revenue  law, 
and  unconstitutional  because  not  uniform  and  equal  in  its  operatioa» 
(Or.)     Reser  v.  Umatilla  Co.,  815. 

Bee  Counties,  5-14. 

TENANCY  IN  COMMON. 

1.    TENANTS  IN  COMMON  in  the  Purchase  of  Beal  Property-^ 

Porfciture. — Where  two  persons  have  made  a  purchase  of  real  prop> 
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ertj  as  tenants  In  common ,  and  paid  part  only  of  the  xmrchase 
price,  one  cannot,  by  notifying  the  other  of  the  time  when  the  balance 
must  be  paid,  and  that  unless  he  furnishes  his  share  at  that  time,  his 
interest  m  the  property  will  be  forfeited,  acquire  the  right,  on  such 
share  not  being  furnished,  to  pay  the  whole,  and  then  claim  all  the 
property  on  receiving  a  conveyance  thereof  from  the  vendor.  The 
one  making  the  whole  payment  is,  however,  entitled  to  hold  the 
interest  of  the  other  as  security  for  the  repayment  of  the  sum  so 
advanced  from  him.     (Wash.)     Anderson  v.  Bnowden,  998. 

2.  TENANT  IH  COMMON  In  Pnrcliase  of  Beal  Property,  Sights 
of  Where  He  haa  not  Paid  Hia  Share  of  the  Purchase  Price.— If  two 
persons  purchase,  as  tenants  in  common,  real  property,  and  one  not 
advancing  his  share  of  the  unpaid  purchase  price,  the  other  pays 
the  whole,  the  former  is  not  entitled  to  a  decree  quieting  his  title 
to  the  undivided  one-half  of  the  property,  he  not  having  paid  his 
share  of  the  purchase  price,  but  the  court,  in  a  suit  between  them 
to  quiet  title,  may  ascertain  the  amount  due  from  the  one  cotenant 
to  the  other  and  declare  that  if  the  payment  is  made  within  a  time 
specified,  the  party  paying  shall  be  the  owner  of  the  undivided  one- 
half  of  the  property,  and  if  he  fails  to  make  such  payment,  then  a 
decree  may  be  entered  against  him  quieting  title  in  favor  of  the  one 
who  has  made  payment  of  more  than  his  share.  (Wash.)  Anderson 
V.  Snowden,  998. 

3.  TENANTS  IN  COMMON— Notice  to  One  of  Several.— When 
persons  are  jointly  pursuing  a  common  purpose  of  acquiring  title  to 
land  by  purchase  as  tenants  in  common,  notice  to  one  concerning  the 
condition  of  the  title  is  notice  to  all.     (Ark.)     Neff  v.  Elder,  67. 

4.  COTENANCY — ^Trespass  Qnare  Clansunu — ^If  the  acts  of  a  ten- 
ant in  common  amount  to  a  destruction  of  the  common  property  or 
effect  a  practical  destruction  of  the  interest  of  his  cotenant  therein, 
the  injured  owner  has  a  right  of  action  trespass  quare  clausum.  (Me.) 
Davis  V.  Poland,  480. 

6.  COTENANCY — ^Trespass  Qnare  Clansnm. — If  a  cotenant  is  in 
possession  of  the  premises,  the  removal  of  doors  and  windows  from 
the  residence  thereon  by  his  cotenant,  without  his  consent,  for  the 
purpose  of  rendering  such  residence  uninhabitable,  and  not  in  good 
faith,  as  for  the  making  of  repairs,  constitutes  such  a  destruction  of 
the  common  property,  as  makes  such  cotenant  a  trespasser,  and  liable 
in  damages.     (Me.)     Davis  v.  Poland,  480. 

6.  COTENANCY — ^Damages  for  Trespass. — If  one  cotenant  is  in 
the  possession  of  the  premises,  the  removal  of  the  doors  and  wiDdows 
from  the  residence  thereon,  by  his  cotenant,  without  his  consent,  for 
the  purpose  of  rendering  such  residence  uninhabitable,  renders  the 
trespassing  cotenant  liable  in  actual  damages,  but  the  injured  co- 
tenant  cannot  recover  for  actual  suffering  endured  by  voluntarily 
assuming  the  discomfort  of  living  in  the  house  for  several  weeks  be- 
fore attempting  to  make  the  necessary  repairs.  (Me.)  Davis  v. 
Poland,  480. 

Note. 

Tenants  at  Sufferance^  whether  entitled  to  notice  to  quit,  48. 
Tenants  at  Will  are  entitled  to  notice  to  quit,  42,  43. 
notice  to  quit  sufficient  to  terminate  rights  of,  42,  43. 

TITIiE   OP  STATUTES. 

See  Statutes, 
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TOBTa 

See  Abatement  and  BevivaL 

TBADE  NAME& 

TRADB  KAMBfl^  Bifl^t  to  EzdiisiTV  Um  of,  Wlion  BOt  Ae- 

qiilrod. — If,  when  the  defendant  adopted  a  trade  name,  the  plaintiff 
had  not  acquired  any  right  in  his  trade  name,  and  it  had  not  beeome 
Identified  with  the  plaintiff  amon^  dealers  and  the  general  poblie,  and 
the  defendant  adopted  his  name  in  good  faith,  without  any  intention 
to  wrong  plaintiff  or  acquire  his  business,  then  neither  acquired  anj 
better  right  to  the  use  or  his  trade  name  than  the  other  to  the  nse  cdP 
his,     (Mass.)     Giragosian  ▼.  Chntjian,  570. 

TBADE  UKIOm. 
Bee  Conspiracy, 


Bee  Negligence,  21;  Tenancy  in  Gommoa. 

TBIAL. 

1.  TBIAIr— CzToneoiu    Xiistnictloiia— AflBandng  Verdict. — An   in- 

stmction  assuming  that  the  jury  is  going  to  find  for  the  plaintiff,  and 
ftssesB  the  value  of  the  services  in  question,  and  which  is  limited  alone 
to  directions  as  to  what  the  jury  should  take  into  account  in  making 
the  assesstaent  is  erroneous.     (Mo.)     Morrell  ▼.  Lawrence,  660. 

2.  APPBAIi  AND  EBBOB— Jury  TriaL — ^If  the  eonrt  gives  only 
general  instructions  when  special  should  also  have  been  given,  this 
is  not  a  ground  for  reversal  at  the  instance  of  a  party,  who  did  not 
•object  to  the  action  of  the  court  when  taken,  nor  make  a  request  for 
additional  instructions.     (Ark.)     St.  Louis  etc  By.  Co.  v.  Dupree,  74. 

3.  TBIAIi — InstmctionB. — Bemarks  of  the  court  to  the  jury  during 
the  progress  of  the  trial  calling  attention  to  the  purpose  for  which 
certain  evidence  is  admitted  are  not  instructions.  (Ind.)  Providence 
Washington  Ins.  Co.  v.  Wolf,  395. 

4.  TBIAIi. — Oral  Exceptions  to  Instmctioiis  to  be  effective  most 
be  entered  upon  the  record.  (Ind.)  Providence  Washington  Ins.  Oo. 
V.  Wolf,  395. 

5.  TBIAIr— FUidlngfr—PresomptloiL — ^If  a  finding  is  silent  npon  a 
material  fact,  it  will  be  presumed  not  to  exist,  as  against  the  party 
having  the  burden  of  proof.  (Ind.)  Chicago  etc.  By.  Co.  v.  Bamsey, 
379. 

6.  TBIAIi — Instructioiis. — ^If  the  jury  has  been  fully  instructed,  it 
is  not  error  to  refuse  to  give  further  and  additional  instraetions. 
(Ind.)     Broadstreet  v.  Hall,  356. 

7.  TBIAL — ^Instraetions. — An  instruction  stating  to  the  jury  that 
in  determining  the  disputed  question,  it  should  consider  all  the  evi- 
dence upon  that  question  in  the  case,  together  with  all  the  facts  and 
circumstances  shown  to  exist  in  the  case  which  have  any  bearing 
thereon,  is  not  open  to  the  criticism  that  it  permits  the  jury  to  consider 
evidence  which  is  not  pertinent  or  relevant  to  the  issue.  (Ind.) 
Broadstreet  v.  Hall,  356. 

8.  INSTBnCTION8.>-A  Party  cannot  Complain  of  an  instmctioa 
^ven  on  behalf  of  his  adversary  like  one  given  at  his  own  request 
(HI.)     McKinnie  v.  Lane,  338. 
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Wweesshe  VerdieL 

9.  TBIAL — ^EzoeaslYe  Verdict.— It  it  peealiarly  witliin  the  prov- 
Inee  of  the  trial  eoart  to  set  aside  a  verdict  as  ezeessiye.  (Mo.) 
Morrell  y.  Lawrence,  660. 

Bee  Criminal  Law,  4-6. 

TBOVEB  AND  CONVEBSION. 

1.  TBOVEB — Bnlllciency  of  OomplalnL— In  an  action  of  trover 
it  ia  safBcient  to  allege  the  conversion  as  a  fact  without  stating  the 
{Mirticular  acts  constituting  the  unauthorised  assumption  and  exercise 
of  the  right  of  ownership.     (Or.)     Austin  v.  Vanderbilt,  800. 

8.  TBOVEB — Tender  l>y  Pledgor  Before  Snit^ — Where  property  has 
been  converted  by  the  pledgee  thereof,  no  tender  of  the  debt  by  the 
pledgor  is  necessary  before  bringing  an  action  for  the  conversion. 
(Or.)     Austin  v.   Yanderbilt,  800. 

S.  TBOVEB— Measure  of  Damages— Evidenoe  of  Value. — ^The 
value  of  property  at  the  time  of  its  conversion  is  generally  the  measure 
of  damages  in  an  action  of  trover;  but  to  ascertain  that  value,  evi- 
dence of  its  worth  a  reasonable  time  prior  and  subsequent  to  the 
conversion  is  admissible.     (Or.)     Austin  v.  Yanderbilt,  800. 

TBUST  DEEDS. 

1.  TBUST  DEEDS — ^Foretflosnre — ^Bights  of  Pnrebaser—- Jnrtedle- 
tion  of  Equity. — A  person  holding  a  trust  deed  cannot,  by  a  decree 
of  a  court  of  equity,  be  compelled  to  pay  a  sum  fixed  by  the  court  as 
the  value  of  the  land  at  the  time  of  the  trustee's  sale,  for  the  pur- 
pose of  purchasing  it.     (Mo.)     Hewitt  v.  Price,  681. 

2.  TBUST  DEEDS— Foreclosure — ^Biglits  of  Purchaser. — ^The  pur- 
chase of  land  at  trustee's  sale  under  a  deed  of  trust  must  be  entirely 
voluntary,  and  if  the  sale  is  valid  the  purchaser  is  entitled  to  hold  the 
land;  if  it  is  invalid  by  reason  of  any  informality  in  conducting  the 
sale  or  by  any  fraud  perpetrated  by  the  purchaser,  it  must  be  set 
aside.     (Mo.)     Hewitt  v.  i^rice,  681. 

S.    TBUST  DEEDS — ^Foreclosure — ^Fraud — ^Burden  of  Proof. — ^If  it 

is  sought  to  set  aside  a  trustee's  sale  under  a  deed  of  trust  upon  the 
ground  of  misrepresentation  or  fraud,  the  burden  of  proof  is  upon 
the  person  charging  such  fraud  or  misrepresentation.  (Mo.)  Hewitt 
▼.  Price,  681. 

4.    TBUST  DEEDS— Foreclosure — ^Fraudulent  Sale — ^Bemedy. — ^If  a 

trustee's  sale  under  a  deed  of  trust  is  unfair  and  surrounded  by  a 
state  of  facts  which  shows  to  the  reasonable  satisfaction  of  the  chan- 
cellor that  to  permit  it  to  stand  would  work  a  fraud  upon  the  rights 
of  the  mortgagors,  then  such  sale  should  be  set  aside  and  the  parties 
placed  in  the  position  they  occupied  before  any  sale  took  place,  or,  at 
the  election  of  the  mortgagors,  the  sale  may  be  set  aside  upon  the 
condition  that  the  amount  of  the  mortgage  debt,  togetiier  with  in- 
terest, be  fully  paid  and  satisfied.     (Mo.)     Hewitt  v.  Price,  681. 

UIiTBA  VIBES. 

See  Municipal  Corporations,  26-33. 
Note. 

mUawfnl  Detainer,  acts  or  omissions  of  the  landlord  as  defenses  to 

proceedings  for,  61-64. 
acts  of  the  defendant  constituting  defenses  to,  64. 
▲m.  St.  Bep.,  Vol.  120—78 
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0iilawfiil  I>etaJn«r,  aeijaiBitioii  of  landlord 's  title,  defense  of,  58-60. 
administrators   and   exeeutors,   when   may   maintain   proeeedinff 
for,  39.  • 

adverse  title,  acquisition  of,  cannot  be  asserted  as  a  defense  in,  58. 
adverse  title,  claimants  nnder,  when  proper  defendants  in  pro- 
ceedings for,  56. 
against  tenants  at  sufferance,  42. 
against  tenants  at  will,  42,  43. 
against  tenants  from  month  to  month,  43-49. 
against  tenants  from  jear  to  jear,  45. 
assignee  of  lease  as  a  defendant  in  proceedings  for,  35. 
assignee  of  the  lease  or  of  the  right  to  receive  the  rents,  when 

may  maintain  proceeding  for,  38. 
assignors  and  assignees,  when  may  maintain  pxoeeediags  for,  39. 
breaches  of  conditions  or  covenants  by  the  landlord,  whether  may 

constitute  a  defense,  62. 
by  holding  after  adjudication  in  bankruptcy  or  insolveney,  51,  52. 
by  holding  after  forfeiture  by  breach  of  covenant  or  condition, 

51,  52. 
by  holding  after  forfeiture  by  default  in  pajrment  of  rent,  50,  51. 
by  holding  after  the  expiration  of  a  definite  term,  40,  41. 
by  holding  after  the  happening  of  a  contingency  terminating  the 

lease,  41. 
by  holding  after  using  premises  for  unlawful  or  forbidden  pur- 
pose, 52,  55. 
eounterclaims  in  proceedings  for,  57,  58,  63. 
defendants  in  proceedings  for,  who  are  proper  and  neceasazy,  55, 

56. 
defenses  to  proceedings  for,  55-66. 
definitions  of,  34. 
demand  for  payment  of  rent  cannot  be  dispensed  with  by  the 

lease,  52. 
demand  for  payment  of  rent,  form  and  contents  of,  to  aostaia 

forfeiture,  53. 
demand  for  payment  of  rent,  giving  and  serving,  54. 
demand  for  payment  of  rent,  necessity  for,  51,  52. 
demand  for  possession  must  be  made  on  tenant  at  will  though 

notice  to  quit  has  been  given,  43. 
demand  not  a  condition  precedent  to  maintaining  where  tenaoc 

holds  after  the  expiration  of  a  definite  term,  41. 
demand  or  notice  to  tenant  at  sufferance,  whether  essential,  42. 
demand  where  cause  of  forfeiture  is  other  than  nonpayment  of 

rent,  53,  54. 
disclaimer  of  tenant  waives  notice  to  quit,  50. 
estoppel  of  the  defendant  to  deny  the  plaintiff  "■  title,  56. 
equitable  defenses  in  proceedings  for,  65. 
eviction  under  title  paramount,  defense  of,  58. 
execution  or  judicial  sale,  defense  of  acquisition  of  landlord's 

title  by,  59. 
failure  of  landlord  to  pay  demands  due  tenant,  62,  63. 
force  is  not  an  element  of,  34. 
forfeiture,  waiver  of,  63,  64. 

heirs  or  devisees,  whether  may  maintain  proceeding  for,  38. 
illegal  purposes,  use  of  premises  for,  55. 
improvements  or  repairs  by  tenant  for  which  he  has  not 

paid,   63. 
joinder  of  parties  defendant  in  proceedings  for,  55,  56. 
landlord  is  a  proper  person  to  maintain  proceeding  for,  86. 
landlord,  conveyance  by  pendente  lite,  37. 
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UUftwfnl  Detainer,  landlord  granting  new  leaee,  whether  may  main- 
tain proceeding  for,  86,  37. 

landlord  who  has  contracted  to  sell,  whether  may  maintain  pro- 
ceedings for,  36,  37. 

landlord  who  has  conveyed  the  property,  whether  may  maintain 
proceedings  for,  37. 

leasing  of  property  is  necessary  to  support  proceedings  for,  35. 

mortgagor  is  not  subject  to  proceeding  of,  by  mortgagee,  36. 

limitations  against  proceedings,  66. 

notice  to  quit,  by  whom  may  be  served,  47. 

notice  to  quit,  by  whom  should  be  given,  45. 

notice  to  quit,  form  and  contents  of,  48,  49. 

notice  to  quit,  how,  when,  and  on  whom  may  be  served,  47* 

notice  to  quit,  oral,  48. 

notice  to  quit,  proof  of  service  of,  48. 

notice  to  quit,  serving  upon  agent  or  servant,  47,  48. 

notice  to  quit,  to  whom  should  be  given,  46. 

notice  to  quit,  trespassers  and  intruders  are  not  entitled  to,  46, 

notice  to  quit,  waiver  of,  49,  50. 

notice  to  tenant  at  will  to  sustain,  42,  43. 

notice  to  tenant  from  month  to  month,  form  and  contents  of,  44. 

notice  to  tenant  from  month  to  month  required  to  support  the 
proceeding  for,  44. 

notice  to  tenant  from  year  to  year  required  to  support  the  pro- 
ceeding for,  45. 

outstanding  title,  defense  of,  60,  61. 

prescription,  title  by,  as  a  defense  to  proceedings  for,  66. 

presupposes  that  the  possession  of  the  defendant  was  acquired 
without  wrong,  35. 

public  lands,  defense  that  premises  constitute,  57. 

purchase,  contract  o^  possession  held  under,  whether  may  be 
devested  by,  36. 

purchasers  and  lessees  of  the  landlord,  whether  and  when  may 
maintain  proceedings  for,  37,  38. 

purchasers  at  execution  or  judicial  sale  may  maintain  proceed- 
ings for,  39. 

receivers,  whether  may  maintain  proceeding  for,  38. 

redemption  and  relief  from  judgments  in,  66,  67. 

refusal  to  surrender  possession,  when  not  essential  to,  34. 

statutes  extending  the  right  to  maintain  proceedings  for,  to  per- 
sons holding  possession  under  express  contracts,  36. 

successors  in  interest,  when  may  maintain  proceeding  for,  30. 

subtenants  are  proper  parties  to  proceedings  for,  55,  56. 

tax  sale,  defense  of  acquisition  of  landlord's  title  by,  59. 

tenant  at  sufferance,  when  subject  to  proceeding  for,  42. 

tenant  at  will  cannot  be  dispossessed  without  notice  to  quit,  42, 43. 

tenant  at  will,  notice  to,  when  sufficient  to  sustain  proceeding 
42,  43. 

tender  of  rents,  when  deposit  in  court  is  essential,  6i» 

termination  of  landlord's  title,  defense  of,  60. 

time,  length  of,  required  in  notice  to  quit,  43. 

title,  issue  of,  whether  and  when  may  be  presented  in,  66-88» 

Talidity  of  the  lease,  questioning  in  proceedings  for,  61« 

waiver  of  right  to  maintain  proceeding  for,  63. 

what  makes  the  detainer  unlawful,  40-45. 

who  may  maintain  proceeding  for,  36-40. 

Who  may  be  proceeded  against,  beoauss  of,  55,  56w 
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VHMDOB  AMD  VEMBBB. 

1.  VEMDOB  AKD  VENDEE — ^Forfeltore  at  Vendae*!  BldilB^— 
Where  a  bond  for  a  deed  proTidee  that  in  case  of  default  in  pajments 
the  vendor  maj  declare  the  bond  void  and  repossen  *ii«Mi<»iif  of  the 
premiees,  the  mere  default  of  the  vendees  does  not  work  a  forfeiture 
of  their  rights  unless  the  vendor  elects  to  insist  on  a  striet  pexform- 
anee,  in  which  ease  he  is  required  to  give  timely  notiee  of  his  Inten- 
tion to  cancel  the  contract.     (Or.)     Higinbotham  v.  fVoek,  796. 

2.  VENDOB  AND  VENDEE— Forfeitaro  of  Vendee's  B^hts.— 

A  vendor  cannot,  because  of  a  default  in  payments,  forfeit  the 
rights  of  the  vendees  when  he  himself  is  not  in  a  position  to  perform 
the   contract  of  sale.     (Or.)     Higinbotham  v.  Frock,   796. 

5.  VENDOB  AND  VENDEE— Forf«ttaiea.— A  Oooit  of  Equitj 
will  not  declare  a  forfeiture  against  a  vendee,  but  will  leave  the  vendor 
to  his  legal  remedy.     (Or.)     Higinbotham  v.  Frock,  796. 

4.  VENDOB  AND  VENDEE.— A  Bond  for  a  Deed  Transfeis  to 
the  Vondee  an  equitablf*  title.     (Or.)     Higinbotham  v.  FW>ek,  796. 

6.  VENDOB  AND  VENDEE— For6clo«}re  of  Vendee's  Interest— 

An  application  for  strict  foreclosure  against  a  vendee  under  a  bond 
for  title  is  addressed  to  the  discretion  of  the  court,  and  will  not  bfl 
granted  without  giving  him  a  reasonable  time  to  comply  with  hii 
eontracU    (Or.)     Higinbotham  v.  Frock,  796. 

6.    A  VENDOB'S  LIEN  not  Expressed  in  tlio  Oonvojanoo  is  not 

enforceable  against  subsequent  purchasers  without  notice.  (Ark.) 
Neir  V.  Elder,  67. 

VENUE. 
8ee  Ejectment,  8. 

VEBDIOT. 
See  Trial,  9. 

WATEBS  AND  WATEBOOUBCaB& 

Channel  of  Stream, 

1.  WATEBCOUBSE. — ^The  "Ohannti**  of  a  Stream  is  the  passage- 
way between  the  banks  through  which  the  water  flows;  it  may  in- 
clude the  flow  of  water  between  an  island  and  a  bank  of  the  stream. 
(Or.)    Morton  v.  Oregon  Short  Line  By.  Co.,  827. 

Water  Company — Construction  of  Ditc^et  and  Supply  of  Water, 

2.  WATEBS,  Finding  as  to  Use  of.  When  Too  Indefinite. — ^In  a  suit ' 
respecting  the  use  of  water  it  is  not  sufficient  to  find  that  the  plaintiff 
had  not  the  water  every  ten  or  twelve  days  from  a  specified  ditck, 
but  the  court  should  find  as  to  the  manner  in  which  the  plaintiff 
had  and  was  entitled  to  the  use  of  the  water,  and  what  rights  witk 
respect  thereto  had  been  acquired  by  him.  (Utah)  Bartholomew  ▼. 
Payette  Irrigation  Co.,  912. 

3.  WATEBS^. Corporation  Owning  a  Majority  Diterest  in,  Bl|(lrts 
and  Powers  of. — When  a  m^ority  of  the  persons  owning  a  water  righ: 
which  had  been  used  and  which  they  are  entitled  to  use  on  their 
lands  form  a  corporation  and  transfer  their  interests  to  it,  tkf> 
corporation  acquires  no  greater  or  different  rights  tlum  were  held  bf 
the  several  persons  so  conveying  to  it,  and  hence  it  has  not  tM 
right  to  deny  to  a  minority  owner  not  joining  in  the  eorporation  tb» 
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«ame  right  to  the  use  of  the  water  which  he  had  before  the  corpora- 
tion  was  formed.  It  eannot,  as  a  majority  owner,  exercise  an  absolute 
power  over  the  water,  and  if  it  undertakes  to  do  so,  the  court  will 
interpose  to  compel  it  to  permit  the  use  hy  the  minority  owner  of  the 
w^ater  to  which  he  is  entitled.  To  the  extent  of  his  interest  the 
minority  owner  has  an  equal  right  with  the  corporation  to  a  voice 
in  the  proceedings  to  determine  matters  of  regulation  and  dis- 
tribution of  the  water  in  which  he  is  interested.  (Utah)  Bartholo- 
mew V.  layette  Irrigation  Co.,  912. 

4.  PUBUO  LAKDS^  Bight  to  Oolurtnict  Water  Ditches  aa  Agaiiut 
Persons  Initiating  Homestead  Bights.— After  the  initiation  of  a  home- 
stead claim,  though  before  -the  issuing  of  a  patent  thereto,  no  one  has 
the  right  against  the  claimant  to  enter  upon  the  land  and  construct 
and  maintain  a  water  ditch  without  malung  compensation  therefor, 
and  the  title  of  the  claimant,  on  his  receipt  oi  a  patent,  relates 
to  such  initiation  and  enables  him  to  maintain  a  suit  to  enjoin 
the  maintenance  of  such  ditch  until  compensation  is  made.  (Wash.) 
Atkinson  v.  Washington  Irr.  Co.,  ft78. 

6.  ESTOPPEL  BT  DELAY  to  Object  to  the  Digging  of  a  CanaL— 
A  homestead  claimant,  by  failing  to  object  to  the  digging  of  an  irri- 
gation ditch  on  the  lands  claimed,  is  not,  on  the  receipt  of  his  patent, 
estopped  from  maintaining  a  proceeding  to  enjoin  the  continuance 
of  such  ditch  until  compensation  is  made,  (Wash.)  Atkinson  ▼• 
Washington  Irr.  Co.,  978. 

LidbiUiy  of  WaXer  Company  for  Firot* 

6.  OOBFOBATION8— Waftarwoiks  Oompaay— LiabiUty  of  for 
Damages  Oausod  by  Ftre« — ^If  a  waterworks  company  enters  into  a 
contract  with  a  city  under  which  it  enjoys  extensive  franchises  and 
privileges,  such  as  the  exclusive  right  to  furnish  water  to  the  city 
and  its  inhabitants  for  a  long  period,  the  right  to  have  special  taxes 
levied  on  the  property  of  the  citizens  for  its  benefit,  the  right  to  use 
the  streets  with  its  mains  and  hydrants,  and  the  right  to  charge  tolls 
and  regulate  the  use  of  water,  it  thereby  assumes  the  public  duty 
of  furnishing  water  for  extinguishing  fires,  and  for  negligence  in 
the  discharge  of  this  duty,  whereby  a  fire  department,  adequately 
equipped  and  prepared,  is  not  furnished  with  water,  and  property  is, 
on  account  of  such  negligence,  destroyed  by  fire,  such  water  com- 
pany is  liable  in  an  action  of  tort  to  the  property  owner  for  the  dam- 
ages thus  suffered  by  him.  (Fla.)  Mugge  ▼.  Tampa  Waterworks  Cro., 
207. 

Bight  of  Biparian  Owner  to  Defend  Against  Stream, 

7.  WATEBCOUBSE — ^Defense  Against  BwoDon  Stream. — The 
swollen  current  of  a  river  during  floods  is  a  part  of  the  stream,  and 
not  surface  water  against  which  a  land  proprietor  may  combat  as  he 
would  oppose  a  common  enemy  to  the  injury  of  other  proprietors. 
<Or.)     Morton  v.  Oregon  Short  Line  By.  Co.,  827. 

8.  WAZEBOOUBSE.— Tho  Terms  "Dam,"  ''Jetty,*'  "Dike," 
and  "Embankment"  Defined  and  Distinguished. — ^An  embankment  or 
dike  is  a  structure  of  earth  or  other  material  usuaUy  placed  upon  the 
bank  of  a  stream  or  near  the  shore  of  a  lake  or  bay  and  extending 
across  low  land  to  higher  ground,  forming  a  continuous  bulwark 
or  obstruction  to  water,  and  designed  to  keep  it  without  the  in- 
olosure  thus  formed.  A  dam  is  a  structure  erected  in  and  usually 
extending  across  the  entire  channel  at  right  angles  to  a  stream, 
and  intended  to  retard  the  flow  of  water.    A  jetty  is  a  kind  of  dam 
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intended  to  deflect  the  enrrent,  so  as  to  deepen  tbe  channel  or  to 
fonn  an  eddj  below  the  obstruction  in  which  sediment  may  be  de- 
posited thereby  extending  and  protecting  the  bank.  (Or.)  Morton 
▼.  Oregon  Short  Line  By.  Co.,  827. 

9.  WATEBOOX7BSE. — Courts  Take  Judicial  Notice  of  the  laws  of 
nature  governing  the  effect  on  riparian  lands  of  deflecting  the  waters 
of  a  swollen  stream  by  the  const  ruction  of  a  jetty.  (Or.)  Morton 
▼.  Oregon  Short  Line  By.  Co.,  827. 

10.  WATEB0OUB8E. — ^The  construction  of  a  jetty  in  a  riyer  by 
a  railroad  company  to  protect  its  property  in  times  of  high  water, 
which  jetty,  by  deflecting  the  current  of  the  stream  or  shoaling  its 
waters,  injures  a  lower  proprietor,  is  unlawful  and  will  bo 
(Or.)     Morton  ▼.  Oregon  Short  Line  By.  Co.,  827, 


In  OenerdL 

1.  WILLS — Olame  Dispenaing  wltk  AdmlniftrattaiL — K  prorlaion 
in  a  will  directing  the  executor  to  administer  the  estate  "without 
going  into  court  or  taking  letters  testamentary"  is  Toid.  (Mo.) 
Sevier  v.  Woodson,  728. 

2.  WEUiS — ^IntorpretaAtoii  of  Valid  and  IkivaUd  Portioiia^ — A  will 
may  be  valid  in  part  and  invalid  in  part,  but  in  determining  what 
was  the  real  scheme  of  disposition  in  the  mind  of  the  testator,  the 
valid  and  invalid  portions  must  be  alike  considered,  since  it  is  pre- 
sumed that  in  formulating  his  scheme  he  supposed  all  portions  legal 
and  valid.     (Mo.)     Sevier  v.  Woodson,  728. 

5.  WILLS — Elimination  of  Invalid  danaea. — ^Invalid  provisions  in 
a  will  may  be  rejected  and  the  valid  provisions  given  effect,  if  the 
general  scheme  of  disposition  entertained  by  the  testator  is  not  there- 
by changed.     (Mo.)     Sevier  v.  Woodson,  728. 

4.  WILUi — ^Trusts — Bepngnaat  Clanses. — Where  one  danae  of  a 
will  appoints  the  two  sons  of  the  testator  trustees  of  the  property 
devised  for  their  own  use  and  benefit  during  their  natural  lives,  the 
effect  of  the  devise,  without  an  intervening  trustee,  is  to  vest  in  the 
sons  a  life  estate,  and  a  subsequent  clause  depriving  them  of  the 
power  of  alienation  is  repugnant  to  the  estate  devised  and  th«refore 
void.     (HI.)     Streit  v.  Fay,  304. 

Agreement  to  Make  Wilk 

6.  WILLS — ^Agreement  to  Make — OonsideratiQn.^ — ^The  privilege  of 
naming  a  child  given  to  a  testator  by  its  parents  is  a  sufficient  con- 
flideration  to  support  a  contract  to  bequeath  property  to  such  child. 
(Wis.)     Freeman  v.  Morris,  1038. 

e.  WILLS — ^Agreement  to  Make  IndeflnitonosB. — ^A  contract  to 
bequeath  something  to  a  person  named  without  specifying  any  certain 
property  or  sum  of  money  is  void  for  indefiniteness  and  uncertainty, 
and  it  is  not  rendered  valid  by  statements  made  to  third  pemona 
by  the  testator  that  he  was  going  to  bequeath  to  the  person  named  a 
certain  sum  of  money,  nor  by  wiSs  executed  by  him  bequeathing  such 
8um,  if  such  wills  are  revoked  by  a  later  will  wholly  omitting  such 
bequest.     (Wis.)     Freeman  v.  Morris,  1038. 

Estate  Created  hy  Devise, 

7.  WILLS — Cutting  Down  Oif t  by  Sabsocpient  daiue. — ^An  estato 
granted  in  plain  and  unequivocal  language  in  one  clause  of  a  will 
cannot  be  lessened  or  cut  down  by  a  subsequent  elauae^  onleaa  the 
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language  tlierefn  is  as  clear,  plain  and  nnequlvoeal  af  tbat  in  the  flnt 
£rant.     (Mo.)     Sevier  v.  Woodson,  728. 

8.  WILLS — Oreation  of  Life  Estate  and  Bemainder. — A  devise 
to  the  wife  of  the  testator  for  and  during  her  natural  life,  and  at  her 
death  to  the  daughter  of  the  testator  and  her  two  children,  creates  in 
the  latter  a  vested  remainder,  subject  only  to  a  life  estate  in  the 
widow.     (HI.)     Deadman  r.  Yantis,  291. 

9.  WILLS — Creatioa  of  Tenancy  in  Common. — A  devise  to  the 
testator's  two  daughters  "jointly"  creates,  under  the  Missouri  stat- 
utes, an  estate  in  common  and  not  in  joint  tenancy.  (Mo.)  Cohen 
V.  Herbert,  772. 

Contest  of  WiU. 

10.  WILL  CONTEST— Testamentary  Capacity— Fonnor  Adjudica- 
tion.— On  the  contest  of  a  will  by  the  heirs  of  the  testatrix,  the 
pleadings  and  decree  in  a  suit  by  her  guardian  against  the  proponent 
«anceling  certain  of  her  contracts  made  about  the  time  of  the  execu- 
tion of  the  will,  on  the  ground  of  unsoundness  of  mind,  are  admissible 
on  the  issue  of  testamentary  capacity.  (Iowa)  In  re  Estate  of  Hen- 
dershott,  438. 

11.  WILL  CONTEST. — ^The  Order  of  Introduction  of  Evidence  in 
a  will  contest  is  largely  in  the  discretion  of  the  court.  (Iowa)  In 
re  Estate  of  Hendershott,  438. 

12.  WILL  CONTEST. — ^The  Costs  of  a  WUl  Contest  between  the 
proponent  who  claims  the  estate  of  the  decedent  under  the  will  and 
the  contestants  who  claim  as  heirs  at  law  are  properly  charged  to  the 
unsuccessful  party.     (Iowa)     In  re  Estate  ox  Hlendershott,  438. 

Conclusiveness  of  Probate. 

13.  WILLS — Condnslyeness  of  Probate. — ^When  a  will  has  been  ad- 
mitted to  probate  the  judgment  of  probate  is  a  judicial  act  binding 
upon  all  the  world  until  set  aside  in  the  mode  and  within  the  time 
allowed  by  law.     (Mo.)     Cohen  v.  Herbert,  772. 

14.  WILLS — Condnsiveness  of  Foreign  Probate. — ^Where  a  will  was 
executed  and  probated  in  New  York  in  conformity  with  the  statutes 
of  Missouri,  and  an  authenticated  copy  thereof  was  recorded  in  Mis- 
souri, in  a  county  where  some  of  the  devised  land  is  situated,  the  heirs 
cannot,  after  the  expiration  of  five  years  without  any  contest,  collater- 
ally attack  the  probate  decree  in  ejectment  to  recover  the  land  on  the 
ground  that  the  will  had  been  revoked,  under  the  laws  of  both  states, 
by  the  marriage  of  the  testatrix  after  its  execution.  (Mo.)  Cohen 
V.  Herbert,  772. 

Note. 

Wills,  intent  of  the  testator  governs,  739. 

invalid  parts  not  capable  of  separation  from  the  valid  invalidate 

the  whole  will,  744. 
invalid  trust  in,  when  avoids  the  whole,  743. 
void  and  valid  parts  of,  separability  of,  illustrations  of,  740-743. 
void  and  valid  parts  of,  when  not  separable,  743-745. 
void  in  part  and  valid  in  part,  general  rules  controlling,  739. 
void,  trust  under,  when  does  not  avoid  the  whole  will,  742. 
void  in  part  may  be  good  as  to  the  residue,  739. 
uncertainty  in  one  part,  when  does  not  render  the  whole  void,  741« 
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WITNESS,  Wife  Against  Husband  on  a  Prosacntton  for  Blgaaf; 
The  flnt  wife  is  not  eompetent  as  a  witness  against  her  hnsband  on 
a  proseentioa  for  bigamj.    (Wash.)    State  t.  Kniffen,  1009. 

WOBDS  AUB  phbasbs. 

WORDS  AMD  PHBASE& — ^The  Woxd  "Shoot**  is  sTnonynunis 

with  "kill/'  and  is  frequently,  perhaps  usuallj,  employed  in  that 
sense.    (Minn.)    Bader  t.  New  Ajnsterdam  Cas.  Co.,  613. 


S85r  ^ 


L' 


^ 


r 


